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Chapter 1

Namibia’s Land:
Land Reform, Resettlement, Environment and Agriculture

The primary objective of this report is to assess the operation of the Agricultural (Commercial) Land
Reform Act 6 of 1995, which provides for the acquisition of agricultural land by the Namibian govern-
ment for the purposes of land reform, and for its redistribution to Namibian citizens “who do not own or
otherwise have the use of agricultural land or adequate agricultural land, and foremost to those Namibian
citizens who have been socially. economically or educationally disadvantaged by past discriminatory
laws or practices”. The report aldo secks to assess the gender implications of the land reform process.

1.1 Rescarch methodology

Land reform and resettlement is necessarily a complex process. This study is based on interviews con-
ducted at resettlement projects with resettlement beneficiaries and project clerks. These interviews pro-
vided information on project management, socio-economic condilions on resettlement projects, and a
variety of other topics. A semi-structured interview schedule was generally followed to ensure that data
was uniformly collected, but respondents were free to say anything they wished. In general, the same
number of men and women were interviewed in each project. The interviewees were chosen by our
researchers to represent a “focus group™. They generally represent the range of concerns that may be
typical of a project, but are not a random sample,

The ten resettlement projects visited (Table 1) were chosen in consultation with the Ministry of Lands,
Resettlement, and Rehabilitation (MLRR) and therefore are not a random sample of the ninety-seven
resettlement projects. If anything, these represent projects that are functioning more successfully than
most projects. All are in the north, northeast and east because the MLRR recommended not visiting
projects in the south, which are reported to be in poor condition. A resettlement project, Voigtsgrund,
near Maltahohe, has been so badly mismanaged that it was abandoned by the MLRR, although former
beneficiaries remain on it. This selection process, then, gives us a sample of functioning resettlement
projects that the MLRR believe represents their land reform and resettlement process in action.

At the oulset, it is important to say that the beneficiaries of the resettlement projects studied here are a
diverse group of people, with a variety of life experiences, and an equally broad variety of feelings about
the resettlement process. Our goal has been to systematically study a range of these people and their
views, Ataminimum, this research sugeests that any soclal process as complex and expensive as human
resettlement must require careful evaluation. More research on the process of land reform and land
resettlement in Namibia is needed.




‘Table 1: List of resettlement projects visited

No. Name of Resettlement Project Visited Region Interview Dates
1 Excelsior (Commercizl area) Oshikoto 19 June 2000
2 Tsintsabis (Commercial area) Oshikolo 20 Juna 2000
3 King Kauluma (Communal area) Oshikoto 20 Jdune 2000
4 Queen Sofia® (Commercial area) Kunana 21 June 2000
5  Skeonheid (Commercial area) Omaheke 28 June 2000
& Drimiopsis (Commercial area) Omaheke 27 June 2000
7 Mangetti Dune (Communal area) Otjozondjupa 11 July 2000
B Gam (Communal Ares) Otjozondjupa 26 October 2000
8 Ofjihau {Communal area) Omusati 5 December 2000 .
£ December 2000

10 Cnandjendje (Communal Area) Omusati

Mo interviews were conducted, bocause this project was not yel in full operation

Background information on the rescttlement programme wis obtained from offices of the Ministry of
Lands. Resettlement and Rehabilitation in Windhoek, Oshakati and Khorixas. The Parliamentary Li-
brary, the Namibian Economic Policy Research Unit Library, the Legal Assistance Centre Library, and
the National Archives of Namibia also served as important sources of information.

Two previous reports on the MLRR resettlement process in Namibia also were consulted. A Retrospec-
tive Assessment of Environmental Implications of Resettlement in the Oshikoto and Omaheke Regions
of Namibia (1998) by Hansen, Liber, Mafune, Mclean, Nijenhuis and Stoffberg and De (on) mogelikheden
van cen resettlementproject (2000) by Dorenda van Scumeren, provided useful information and served as
comparisons against which to measure the LAC research findings. Similarly, James Suzman, An Assess-
ment of the Status of the San in Namibia (2001), another recent study of the land reform process was also
used for this purpose. These studies independently cover some of the same ground that we cover and
come to some of the same conclusions. The need for extensive rescarch to evaluate resettlement projects
should hopefully produce some kind of consensus as this research continues.

1.2 Land reform: environmental conditions

The resettlement projects studied are generally located in the north and east of Namibiy, two arcas that are
the centres of a number of resettlement projects. Namibia, an expansive country, is situated in the south-
western corner of Africa, bordering the Atlantic Ocean in the west, South Africa in the south, Angola in
the north. Botswana in the east, and Zambia and Zimbabwe in the northeast respectively. Namibia, with
a geographical land area of 824 295 km is Southern Africa’s most sparsely populated and and country.
The estimated population of Namibia in 1999 was | 805 227.© On average, this means about 2 persons
per square kilometre. Namibia, therefore, presents a much more hopelul possibility of an orderly land
reform process than many other Alrican countries, simply hecause there is so much land, and so few
people.

But the trade-oft here is that Namibia's land is very dry. and suited only to a few kinds-of agriculture.
Namibia is situated between two deserts. The Namib Desert stretches along Namibia’s West Coast while
the Kalahari Desert borders its castern and southern neighbours, Botswana and South Africa.

The Namib Desert is the oldest desert in the world. It runs parallel with the Atlantic Ocean, extending
along Namibia's entire coastline. This region which has an average rainfall of less than 25 mm a year,
supports little vegetation, and has been described as “a barren desert. wholly unsuitable for any
agriculture™,

1949, Map af the Republic of Namibia, Soale 11 [0 OK

Uirtained from e Ceniral Statstics Offics in W

Repabloc of Souwth A e, Report of the Commawsan of Engilny inbi & sl et African AfTaes, 1962-63 {suhsequently Odendnal Report) Pretona: Oovemment Prnter, Tl an




The Kalahari Desert is an arid plateau region covering approximately 259,000 square km in Namibia,
Botswana and South Africa. The Kalahari, covered largely by reddish sand, lies between the Orange and
Zambezi rivers and is studded with dry lakebeds. Average yearly rainfall in the Kalahari varies from
sometimes less than 120 mm in the south-west region to 600 mm or more in the north-eastern region.
Grass grows throughout the Kalahari in the rainy season, and some places also support low thorn scrub
and forest. Grazing and limited agricultural possibilities exist in a few areas.*

Water 1s Namibia’s most important and limited natural resource. Rainfall is extremely variable, with a
mean annual rainfall ranging from less than 50 mm in some of the desert areas to more than 700 mm in
the Okavango and Caprivi regions. Only about 8% of Namibia receives an annual rainfall of over 500
mm. Approximately 92% of Namibia's total surface area is arid or semi-arid. Temperatures in the
interior can range from freezing to above 40°C. Most of the country’s rainfall occurs in summer between
December and March, often in the form of localised cloudbursts. The rate of evaporation generally
exceeds that of rainfall, because the soil has a low water retention capacity: It is estimated that 83% of
total rainfall evaporates shortly after precipitation. Only 1% recharges the ground water reservoirs.®

Map 1 - Rainfall in Namibia

(Sowrce; John Mendelsohn and the Atlas Project,
Ministry of Envirenment and Tourisen, Directorate of Environmental Affairs)

The interior of the country has little surface water and the flow of the country’s five perennial rivers - the
Orange, Kunene, Okavango, Zambezi, and the Kwando/Linyanti/Chobe are limited to the southern and
northern borders and the Caprivi region.” These perennial rivers supply approximately 23% of Namibia’s
water requirements. A further 57% is obtained from ground water resources, while 20% is supplied by a
number of surface reservoirs, the product of efficient water engineering efforts. Ground water in Namibia
is often high in dissolved salts, making water quality poor.’

' Photus Comsoukis, feformation an Namilia, [nformeation Technology Associates, 1999, (Taterme: www.pecgraphic.or
* A, Hartimann, Biotectmmlogy and Buosafery in Namibia: A Country Stsdy, Kamibian Bicdechaology Alliance, 19654 ut 27, 3
* & Bethune, “Naribia's Challenge Sustaisable water use'”, i Mamnifiz Environmenr Vol. 1., 1996, (P Tarr, ed) ag 185-159

A Hartmanen, Siotecieadogy and Biosafety in Narnipia: A Country Study, Mamiblan Biotechnolagy Alliance, 199959 5 32
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Rural water supply is largely dependent on ground water as its only source, often from wells or govern-
ment maintained boreholes. Per capita water consumplion varies trom very low in rural settlements
where water is hand carried from wells or water points to unsustainably high in the ciues.

Namibia’s natural elements - poor soil, low and variable rainfall and high temperatures - limit the poten-
tial for sustainable agriculture. Regular droughts and natural climate changes are capable of causing
undesirable shifts in vegetation cover that subject farm lands to soil erosion and bush encroachment.
Unsuitable agricultural practices, inappropriate agricultural policies and increasing population pressure

exacerbate these effects.

In short. inter-linked climatic. social and political factors have resulted in serious land degradation through-
out the country, threatening both commercial agricultural output and the livelihood of rural communities.
The main agricultural use of the land is as pasture [or cattle, donkeys, and small stock. Overgrazing isa
major cause of environmental degradation. There is limited crop production, especially in the north,
subject to the availability of adequate water. Namibia's fragile environment makes it essential that all
natural resources are managed in a flexible, creative. and regionally appropriate manner,

Map 2 - Vegetation in Namibia

(hetiree: John Mendelsohn and the Atlas Project,
Muiniztry of Envivonment and Tourism, Divectorate of Environmental Affairs)

1.3 Land ownership

The colonial era created two agricultural sub-sectors: communal and commercial.  These parallel agri-
cultural systems divide Namibia almost equally in terms of land utilization. These parallel land tenure
systems also reflect the racial division in the country with almost all of the free-holders white; and all of
the communal landholders black. Furthermore, these two systems also reflect class divisions: the com-
munal landholders are, in general poor; the freehold landholders well off, even wealthy. The freehold
system is commonly found in the commercial farming areas and gives the owner absolute ownership of
the land. The communal landholders do not have title to their land. Rather, they hold usufructuary rights
to their land according to customary law, allocated to them by traditional authorities.




There are currently 5 124 demarcated commercial farms belonging to 4 422 white commercial farmers,
324 black commercial farmers and 240 foreign (presumably mostly white) commercial farmers, while 34
commercial farms belong to the Namibian government. The remaining 104 commercial farms, according
to the Ministry of Lands Resettlement and Rehabilitation, are currently not occupied.®

In communal areas, the power of allocating and administering land is vested in traditional authorities:
occupiers have the traditional right to use land, but do not own it. The Government of Namibia takes the
position that the state owns communal land through Article 100 of the Namibian Constitution, which
states that “Land, water and natural sources below the surface of the land ...shall belong to the State if
they are not otherwise lawfully owned.”™ This is disputed by some traditional authorities and this posi-
tion has never been directly tested in Namibian courts because the government, for the most part, has left
these lands in the hands of traditional authorities.

The editor of the newsletter of the Ministry of Lands, Resettlement and Rehabilitation Mr. Luine Eric
Ndala, claims that state-owned land is all public land where land is acquired for a public purpose. It can
also include unoccupied land, in which case the state assumes the right to allocate it through the private
market or through public domain, where it can be used for either reforestation, game parks, or for resettle-
ment purposes. All land acquired under the Agricultural (Commercial) Land Reform Act which is to be
used for the resettiement programme will be registered in the name of the Government of Namibia, and
will therefore become state land."” Land acquired for resettlement purposes will be provided to beneficia-
ries or beneficiaries on leasehold of 99 years (White Paper on Resettlement Policy, October 1997). (Ac-
cording to the Namibia National Farmers Union, the government is considering amending the law to
provide for leases of even shorter duration, perhaps 50 years or even only 5 years.") This means that all
land in the resettlement projects will revert to the Namibian state in 99 years (at the most), giving the state
substantial control over those projects long after it removes itself from direct administration.

State ownership involves the vesting of all existing rights in the land in the state. with the state being the
sole custodian and administrator of land redistributed to individuals. And, while a 99-year lease is a legal
and substantial form of land tenure, it is not a freehold title and the state continues 1o hold title to the land.
No person holding such land in a resettlement programme, therefore. can be certain that their lease-hold
will remain in their family in three or four generations. In addition. it is not clear what land rights the
project beneficiaries might convey to a third party.

A number of African countries have nationalised all land. eliminatin g private freehold titles altogether.
Examples in Sub-Saharan Africa include Lesotho (1979) and Cameroon ( 1980), both of which nationalised
all land on the premise that they will continue an African tradition under which ownership resides in the
community and not the individual. The Congo (Brazzaville) (1979) and Senegal (1964) preferred to
maintain the French legacy of ignoring customary practices and treating all land as belonging to the state.
Zaire, now the Democratic Republic of Congo, (1973) and Nigeria (1978) nationalised all land on the
grounds that it is the most efficient way of allocating land for public purposes. Somalia (1975), Ethiopia
(1975), Mozambique (1979) and Zambia (1975) nationalised land on ideological grounds. Countries that

* Ministry of Lands, Resettlement and Rehabilntation, Resertlemen Programme, 2001-2005 5t 12, These dais vary 55 the nuibers of farmms in vas 0us eate gories of holdings difers in
w and the variations are not greas. Jan de Wet, President of the i 2000 that thers are 5,273
456 in white ownzeship, 419 non-white cwnership, 56 owned by ther governmment, 240 owred by Ton rs, and 102 nod oevupied. See de Wet, Land and fos Drrcemics
fn Marsibio, paper presented al Cabinet Retreal, Swakopmund, Deccmber 2000, 1 is also noted that the wership of sonse Larms is deliberaely obecured for variows legal or
COCOONIIE Pessames S0 precise dats sy be unatiainebie

differeol reports, hut there is sodre cor

al Uindon, repsofts for Lhe wes

larmms, with

" This epinicn was propared by Adv, PC van der Bijl for the official purpase of detemmiming the bapal cwnership of commuaal laeds in Namikia o Legal Opinion: Legal Position
Re o Land Occupied in Namibia on a Communal Basis' for the Minisery of Lands, Be =ni S L P

Cir Lo of Mamitda and the Land Question: The Licensistency of Schedule 5 and Article | Lands with the “Rights and Fresdoms™ Guarzntesd
Communal Lasd Holders™, 12 Somrh Afv read ovt Plamaan Rights 287 (1996, disagrees with this conclusion aily applics i “land not ctherwise lowfully owned”
ard therefore does nol apply o the communal lads hecause those lands zre “lawfil ¥ ownaed™ by Lhe varios radinonal communifies

Sadney L. Harring in his aricle “The

" Bepubbic af Mamibis, Land Reform: To Promose Eguity end Frirsess, Windbeek, August 1554 31 3

Subvwirsions by the Nomabia National Fermers Union Concerning the Apricuttaral [ Commerncial) Lard Eeforrm Act jAer No. 6of 1083, November 2001




have not nationalised land include Botswana, Kenya, Uganda, Zimbabwe, Mauritius, South Africa and
Namibia.'?

1.4 Land use and farming practices in Namibia

Of the 82.4 million hectares of surface area in Namibia, 15% is nature reserves and the Diamond Area,
while 41% is communal land. Commercial farms and proclaimed towns make up the remainder of the
surface area (44%). Towns with municipality status also own land which can be used for the extension of
residential areas or industrial developments, or leased out to commercial farmers who need additional
land for grazing their livestock."

Of the total land available for commercial and communal use {85%) only 349 is suitable for crop farm-
ing. However, only 1.4% of the potential crop farming land is commercially utilised for crop farming.'*
The largest part of Namibian agricultural land s utilised by both commercial and communal farmers for
livestock farming, with natural vegetation used for grazing. Thus, Namibia is largely occupied by vast
cattle and small-stock farms."

Namibia’s commercial farms are large and mainly orientated towards red meat production for local and
export markets. Beef is the agricultural sector’s main export product. Cattle farming takes place mostly
in the central and northern higher rainfall areas, while sheep and goat farming takes place in the lower
rainfall areas of the south. The average size of a commercial farm in Namibia is large, approximately 7
000 hectares, with farms in the south being much larger than farms in the north.

For purposes of marketing livestock, Namibia is divided into two distinct areas by the veterinary control
fence (known as the “red line”). The area south of the red line is free of foot-and-mouth disease and lung
sickness, assuring that livestock raised south of the red line has ready access to South African and the
European Community markets. North of the red line, diseases like foot-and-mouth and lung sickness are
endemic. War in Angola has prevented the eradication of animal diseases, and vandalism of the border
fence and an illegal cross border trade in livestock along the border between Angola and Namibia makes
the removal of the veterinary fence at this stage unlikely.'® The existence of the fence, which substantially
parallels the former “police line” between black and white Namibia, is a political liability and an embar-
rassment for the government, but it cannot be removed because of the economic importance of the inter-
national beef trade.

Namibia’s low and unreliable rainfall pattern limits its potential as a commercial, self-sufficient and
reliable agricultural crop producer. The commercial production of crops mainly occurs in areas such as
the “Maize Triangle” (Otavi-Grootfontein-Tsumeb), the Hardap Irrigation Scheme, the Stampriet area
and the Noordoewer Irrigation Scheme. The acreage cultivated by commercial farmers is relatively small,
and varies from 4000-5000 hectares. Namibia can produce sufficient cereals to supply just over half of its |
domestic requirements. The remainder is imported, mainly from South Africa. Most other foods, about
40% of the total, also come from South Africa.”” Thus, Namibia, with a small population and extensive
agricultural production, cannot feed itself. It is self sufficient only in beef, goats, and dairy, reflecting an

agricultural economy structured by South Africa, during the apartheid era, to use Namibia as a market for
South African products.

? Luire Fric Mdala, The Land @ 6, Newslemer of the Minsstry of Lands, Resettement and Rebambitation, Issue 4 Mumber 4, Sugust W00 at
1 Pogrversation with Mr. W, Gaerdes, Mumecipality of Windhoek, & Febnaay 208

M Talhod, (970 Ancnymous, 1990: Appo Ra etal 1991 1n Heriz Kolserg, Internaticnal Conference and Programme for Plant Genetic Resources, Counry Report for Namubna, July
1995

i Instmate for Internetonal Relations, 19821 and Brigitt Lau and Peter Beiner WA} Fears of Agricwlniral
§ Fxperiments, Windhoek: Nations] Archives, 1953 discuss the hestonical evolution of modem Nimibian

* Richard Moorsom, Francforming o Wasied Land, (Londor Ca
Develapment in Colomial Namibie: A Nistorical Cherview af Visions de
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* Ohiyo Kakwjahe-Mutusds and Selma Toerumuna Kaveren, 1997, Farmworkees Froject Research Repon Seriea: Mo, 4, Cherniew af the Agri wlierad Secter in Namibic, Legal
Assistance Cenre w512,
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The world-wide overproduction of cattle and the increased degradation of grazing lands threatens Namibia's
commercial farming sector. It is estimated that as many as 60 to 80% of Namibia’s commercial farms are
not profitable.” Commercial farms were heavily subsidised during South African rule and it appears that
Namibia’s farmers are now feeling the effects of the gradual withdrawal of those subsidies. Since com-
mercial agricultural land in Namibia is not taxed, individual farmers have the capacity to continue to
manage unprofitable farms for many years, although obviously the cycle cannot be continued
indefinitely.

| Wiste land: Large parts of Namibia are not

i suitable Sor agriculiure, This photo was raken
S near Sesfontein, former Damaraland, now

j Kunene Region.

Agriculture plays a major role in the economy of Namibia, second only to the mining sector in contribu-
tions to exports. Approximately 48% of the actual Namibian labour force of 500 000 (1994 estimation)
is employed by the agricultural sector, largely in subsistence agriculture in the communal areas, with only
about 10% employed in the commercial sector. An estimated 70% of the population is dependent either
directly or indirectly on agriculture for its livelihood. In 1997 it was estimated that the agricultural sector
made a contribution of 11% to the Namibian GDP,”® a much smaller contribution than its proportion of
the labour force might suggest.

An estimated 800 000 Namibians live on the communal lands, in a predominantly agricultural and tradi-
tional economy that is impoverished. Agricultural incomes for these 150 000 households on communal
land are very low, mainly because they are excluded from benefits such as improved farming techniques,
technology, access to formal credit facilities and regulated markets. Communal farmers are mostly de-
pendent on rain-fed crops (mainly millet) and livestock which supply families with many non-marketed
products and services including draught power, milk, hides and manure. Most communal farmers appar-

ently have no income at all from their work: almost all of their production is consumed by their own
households.

Extended periods of drought impact heavily on Namibia’s agricultural sector and the tenuous food secu-
rity of the rural poor. During the 1990s livestock losses were heavy due to drought.® In recent years,
commercial livestock farmers have moved increasingly towards mixed game/livestock f arming and many
have embarked upon wildlife-based tourism enterprises. This trend in stock diversification has helped to
maintain bio-diversity and creates a valuable buffer against the effects of drought.

" The actual economic position of Namibia’s heavily subsidised commensia agricultural sector is difficult to detenmine, bt it is very beavily in debt. For this history see Wolfe
Schmoekel, “The Myth of the While Farmer: Commercial Agricublure in Namsbda, 1900-1983, fntermational fourmal of African Flistory 18, | (1985). Wolfgang Werner repons thar
boul Hr%: of all farmers are essentially debd free, but that the average farmer had o debt of N$227,000 and would have 1o sell off 64% of his livesanck herd to repay that debt 17 one
remaves the 307E whi ane debt free from that average, the average farmer is in deb over $300,000 ar roughly the ol valee of heshis Hvedock. Wol {gang Wemner, “Agricelrure and
Land. in Henming Melber, Namibia, A Decade of Independence, 19%0-2000, Namibian Econormsc Policy Resewrch Unit, Publication Mo, 7, 2000, at 33, This heay ¥ debi exisns ina
country without £ land tax, Thus, any elfon fo fax agricultural lands in Narmibin woubd likely force most commercial farms Ul oF business - and

Pt these fxrms in government hands,
The reascn that 3% of all farms are deit free i s necessanily thal these farms are well managed. Almost sll wealthy Namibizns sws Farms for persoral, ol necessanhy ecomome,
FEAi.

! Phestius Coutsoukis, Informarion se Namibia, Information Tech nology Associates, 1999, (Intermer. www EeOETAphIC. org ).

“R Simmons, Directorate of Exnvisonmental Affais 5, Ministry of Environment and Touren, Namibia, 1998, www.des melL povnaprogrammesbiodiverstybiodiv_ pub.him




Abndened water poine near Ombombo, Kaokoveld [ Kunene
Region). Periods of drowght during the 1980 and 1990 cansed
warer tables to drop, with devastating effect on communal
farming activities.

It is difficult for communal landholders to benefit
from game farming, although efforts are being

&’fﬁ made. A development in Namibia’s communal ar-
B t:.:. cas called the Community Based Natural Resource
ﬁ“ Management Programme has been described by
i some as one of the most innovative wildlife and

natural resources management programmes in Af-
rica. It aims to give communal farmers the same
rights over wildlife and natural resources as com-
mercial farmers have., while providing rural
Namibians with an opportunity to improve their
quality of life.”!

These realities structure the logic and capacity of
the rescttlement programme. The settlers come
from either the communal areas, or are displaced
farm workers, or [rom squatter settlements in the
peri-urban areas, but most often live in abject pov-
erty. In this environment expectations for resettle-
ment programmes can be very low, Most of the
land available for resettlement on the commercial farms is grazing land. [t is used as grazing land be-
cause it is unsuitable for anything else: it is dry and environmentally degraded. Commercial cropland
farms. on the other hand, are farmed in 4000-hectare or more units, using modern farm machinery and
irrigation. While agricultural production under such conditions is extensive, it is also capital intensive.
There are few alternative small scale forms of agriculture in Namibia, mostly in the communal areas. But
the small farms in the communal areas do not currently support familics beyond the barcst subsistence
level - not in the kind of life style aspired to by most Namibian people, black or white.

Finally, the whole problem of land reform and resettlement must be understood in the context of the
problems facing Namibian agriculture as a whole. While the cost of the land reform and resettlement
programme is an important issue, the whole commercial agricultural sector was both created and 15 cur-
rently being sustained by massive governmental subsidies. Indeed, this is true of commercial agriculture
everywhere in the world, including South Alrica, Furope, and the United States. Namibia needs a clear
agricultural development policy that includes restructuring the existing commercial agricultural sector,
improving agriculture on the communal lands, as well as a bold and creative policy of land reform and
land resettlement,  This policy will be both expensive and involve substantial governmental subsidy.
Thus, it is not just “resettlement palicy™ that is expensive and subsidized - all agricultural policy is.

B Joresznd L Baker, A Tonlbar for the Esteblishraent of Comurinn] Area Craservdfcle s, Mimistry of Envireament arad Tounsn, Republic of Namibiz, 15

B

L
L



Chapter 2

The Agricultural (Commercial) LLand Reform Act 6 of 1995:
Law Reform Rooted in History

The Agricultural (Commercial) Land Reform Act was tabled in the National Assembly in 1995, five
years after Namibian independence. It was intended to structure the legal process of the redistribution of
commercial land in Namibia, one of the most basic of the revolutionary goals of the South West African
Peaple’s Orgamsation (SWAPQ), now Namibia's ruling party, throughout the long war for independence.
This short period of time indicates the level of importance of the Bill. It had been under consideration
from the very beginning by the new government, which put considerable emphasis on a new land policy.

This legislation was based on some of the recommendations made by the Prime Minister’s 1991 Land
Conference, the Technical Committee on Commercial Farmland and the Cabinet Committee on Land
Policy. These recommendations, in turn, reflect SWAPO's longstanding commitment to a land reform
process as well as a realisation among broad segments of the population, including white land owners,
that some process of land reform was immediately necessary in order to correct racist land policies of the
Apartheid era and colonial governments, and also to guarantee political stability.

Namibia is among the most unequal countries in the world, with much of this inequality embodied in two
separate systems of land tenure: on one hand, about 4,000 whites own, in frechold, almost 50% of the
usable agricultural land in the country; yet almost a million blacks hold some lesser “communal™ land
rights to the remaining “communal” lands, lands, primarily in the north and east, that were left by colonial
authorities for black settlement. Therefore, this Act must be understood as being intensely political, the
legal mechanism for acquiring white owned land and redistributing it to blacks - *land reform™ in classic
political terms, taking from the rich, giving to the poor. This is given new urgency in Namibia by events
in both Zimbabwe and South Africa, neighbouring countries where the land reform process is proceeding
so slowly that those countries risk political instability.

‘The Act is necessarily complex, reflecting the difficulty of the land reform process it regulates. Its pub-
lication in the Government Gazette on 3 March 1995 took sixty-four pages, a dense text but still only a
framework for a land reform process that lacked a concrete substance. At the outset, it establishes a Land
Advisory Board to advise the Ministry of Lands, Resettlement and Rehabilitation (MLRR) on the process
of land reform. But its most important provisions were those providing for the compulsory acquisition of
land by the state for purposes of land reform. Finally, the Act provides for a Lands Tribunal with a wide
range of legal powers to administer the Act.

The Act does not adequately provide for a resettlement process. Rather, it simply sets out the process of
the state’s acquisition of land for land reform purposes. The resettlement process, which is even more
complex, is left primarily to subsequent legislation. Yet, land acquisition is the “blank slate” upon which
land resettlement must occur, Existing commercial agricultural land must be transferred from the owner-
ship of a few thousand white families to the state, so that it can be resettled by blacks.

This Act regulates only the purchase and redistribution of privately owned farms, which is not the entire
land reform process. Many resettlement projects will also occur on the communal lands, a legal process
regulated under the Communal Land Reform Bill, which has not been passed by Parliament.

Although resettlement projects operate in essentially the same manner whether on former commercial or
communal lands, the communal land reform process involves completely different political consider-
ations than commercial land reform. While the commercial land owners are a few thousand whites, about
800,000 blacks live on the communal lands. Therefore. there is no great popular demand for “land



reform” in the communal lands. Rather, the communal lands are very often overcrowded and impover-
ished. The land reform process is partially intended to resettle people from the communal lands, thereby
reducing this overcrowding and making the communal lands more habitable and less environmentally
degraded.

However, the communal lands are not uniformly settled. Subject to administration by traditional leaders,
much of the communal land area is sparsely settled. This land can be more efficiently used, and the
forthcoming Communal Land Reform Act proposes to achieve that end. At the same time, the traditional
leaders in the communal areas exercise a considerable amount of political power and enjoy their control
of these lands, and many of their concerns have held up the bill in Parliament.

Because the Communal Lands Act has not been passed, the focus of the remainder of this report 1s the
process of land reform in the commercial sector. However, the resettlement programmes involve the
same concerns, whether on commercial or communal land. Some of the resettlement projects studied are
on communal lands that were somehow secured by the MLRR under legal processes not covered by the
Communal Land Reform Bill.

Making this process more complex is the insistence of the Namibian government that the state “owns”
the communal lands, a position that is not universally accepted in the communal lands, or by legal schol-
ars in Namibia.”? This position has some difficult legal implications: for example, while the acquisition
of commercial lands for resettlement is expensive, if the state can acquire land in the communal areas for
nothing because such lands are already “owned™ this could undermine the entire process of land reform,
the redistribution of the lands of wealthy whites into the hands of poor blacks. It also potentially upsets
a delicate balance of power between the government and traditional leaders.

2.1 The constitutionality of the Agricultural (Commercial) Land Reform Act

The Namibian Constitution was created in a few months in 1989 and 1990, a political compromise be-
tween SWAPO, the South African government, Namibia’s whites, and other Namibian groups, including
blacks not aligned with SWAPO. The drafters of Article 16 of the Constitution, which 1s the primary
protector of private property rights in Namibia, anticipated the land reform process. The Namibian Con-
stitution specifically provides for the expropriation of private property for land reform purposes.

Article 16, a part of a bill of rights, guarantees that:

(1} All persons shall have the right in any part of Namibia to acquire, own and dispose of all
forms of immovable and moveable property individually or in association with others and 1o
bequeath their property to their heirs or legatees: provided that Parliament may by legislation
prohibit ar regulate as it deems expedient the right o acquire property by persons who are not
Namibian citizens.

(2) The State or competent body or organ authorised by law may expropriate property in the
public interest subject to the payment of just compensation, in accordance with requirements
and procedures to be determined by an Act of Parliament,

Section 14(1) of the Agricultural (Commercial) Land Reform Act 6 of 1995 is the “Act of Parliament”
that deterrnines these “requirements and procedures.™

" Fidney L Harring, “The Constiniton of Namibia and the Land Cruestion. The Incoasistency of Schadule 5 and Article 100 as Applied 10 Communa: Lards with the “Rights anu
Freedoms” Guaranreed Communal Land Helders™, 12 South African Jourmal on M Rights 467 (1996} (The Exproprintion Act 63 of 1975, & South African statute inherited by
Namibia at independence, deals with land sxpropriaton in other conbexis. b

stipulates in section 1441}, that the Minister may - ouf of moneys appreprated by
1l 4 order o moke such land mvailable for spricuttaral parposes g Samibian

5 o serms of the acquisition of agricoltural kand by state fir purposes of land reform, the Ac
Partiament for the purpose, aoquire, in accordance with the provisioar af tis Act, ageicallu
cutturad tand er adequate agricuimnral land, and faremand io those Namibiaa clnizens who have been socially, economically
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Article 16 of the Constitution also commits the Government to guarantee the right of all persons to own
property, as well as to pay “just compensation” for all land acquired under the provisions of the Act. The
Article, thus, performs a dual purpose in the land reform process. At the same time it permits the Govern-
ment to expropriate private property, it also guarantees existing property rights. This requires a lengthy
and expensive land reform process.

The dual function of Article 16 reflects a political compromise struck at independence between SWAPO
and the existing land-owners. Private property is protected in Namibia, and this is 4 cornerstone of white
support for both the political transition process from South African rule to the existing SWAPO-led
government.

The Agricultural (Commercial) Land Reform Act in section 14 implicitly requires a “willing buyer, will-
ing seller” principle, only permitting the purchase of commercial lands offered for sale, or the acquisition
of abandoned or underused land. This policy has been criticised as being expensive, and at the same time
failing to permit the acquisition of large blocks of land for more efficient resettlement 2 Article 16 does
not require this approach, for it clearly sanctions the expropriation of land without regard to the indi-
vidual willingness of sellers.

No expropriation process is set out in Article 16, so it is left entirely to the terms of the Agricultural
(Commercial) Land Reform Act. This Act, somewhat inconsistently, does set out an expropriation pro-
cess in Part IV but only after apparently requiring a “willing buyer/willing seller” process in section 14,
This apparent discrepancy probably reflects the delicate political ground that the government was tread-
ing in passing the Act. The “willing buyerfwilling seller” principle places a great burden on the
Government’s land reform process, both in terms of cost and also in terms of social planning.

While there is a large bureaucracy set out in the Act to advise, to valuate. and to survey the various lands
offered for sale, the process is essentially at the discretion of the Minister. Any matters under the Act,
however, can be appealed to the Lands Tribunal and then to the Supreme Court.

Article 16 must also be read in the context of a further Constitutional obligation to affirmative action in
Article 23(2), which states that:

Nothing contained in Article 10 hereof shall prevent Parliament from enacting legislation providing di-
rectly or indirectly for the advancement of persons within Namibia who have been sociall Y, economically
or educationally disadvantaged by past discriminatory laws or practices, or for the implementation of
policies and programmes aimed at redressing social economic or educational imbalances in the Namibian
society arising out discriminatory laws or practices...

Thus, the Agricultural (Commercial) Land Reform Act (1995) is compatible with these provisions of the
Namibian Constitution. On the one hand, it altempts to address the unequal distribution of commercial
farmland, while simultaneously trying to keep the confidence of commercial farmers and potential inves-
tors in the Namibian economy.

* The "willing buy erfwilling seller principle”™ is hotly dehatad within Naminis, President Sam Nujoma, in his autshiography, Where Others Wavered [London: Panaf Bocks, 2001
repudises the “willing buyer, willing seller” polcy saying it was “never in line™ with SWAPO's position (st 419) but mistaken ¥ ateributes the policy 1o Article 16 of the Coastitstion
rather than to his Government's own Agricultural (Commercialh |and Reform Act

* Section 14, after providing that the Minister can acquine land for resettlement, provides that:

(2} The Minitier shall .._be competent o acquire

{a} amy agricaltural lend offered for sole
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sale.” The expropriation process, set out in Part IV, is only partially inconsistent with this provision, because i wonald apply po the under-utilized, eicessive, and foreign owned lands




2.2 An analysis of the Agricultural ( Commercial) Land Reform Act

When the Agricultural (Com munal) Land Reform Bill was introduced to the National Assembly on 6
September 1994, the Government of Namibia had to address a number of 1ssues:™
1. How to address — and, if possible, rectify — the land rights which had been taken away
under colonial rule;
. How to correct the unequal distribution of agricultural land inherited from the apartheid
regime and how to enable those already on the land to improve their standards of living; and
3. How to make agricultural production more efficient in order to contribute more to the
national economy and the Gross Domestic Product (GDP) as well as the national food
production in a sustainable way.

-

The Act’s purpose is set out as follows in the preamble to the Act itsell:
To provide for the acquisition of agricultural land by the State Jor the purposes of land reform
and for the allocation of such land to Namibian citizens who do not own or otherwise have the
use of anv or of adequate agricultural land, and foremost 1o those Namibian citizens who have
been socially disadvantaged by the past discriminatory taws or practices; to vest in the State a
preferential right to purchase agri uliural land for the purposes of the Act; to regulate the
acquisition of agricultural land by foreign nationals; 1o establish a Land Tribunal and deter

mine its jurisdiction; and to provide for marters connected therewith.

The Agricultural (Commercial) Land Reform Act 6 of 1995 provides a framework for the acquisition of
agricultural land by the state for purposes of land reform. The right of the state to purchase agricultural
land is clearly defined and a mechanism for the compulsory acquisition of agricultural land is established.
Restriction on the acquisition of agricultural land by foreign nationals, an issue since independence, is
incorporated into the Act.

A balance was struck between fears of the arbitrary exercise of state power by the SWAPO majority and
the government’s demand for sufficient power to carry out the land reform process. While the Minister of
Lands. Resettlement and Rehabilitation holds ultimate power fo expropriate farms under the Act, there 18
4 Land Reform Advisory Commission consisting of stakeholders to advise the Minister on all matters
under the Act, including the identification of land for expropriation. Commercial farmers, along with a
broad range of interest groups, are represented in the Commission. The Land Reform Advisory Commus-
sion, however, operates only in an advisory capacity: the Minister is in no way bound by any of its
recommendations,

But the Minister is bound by decisions of the Lands Tribunal. This body is also created under the Act and
has substantial legal powers. as extensive as 4 cour. All legal disputes stemming from expropriations
under the Act may be brought to the Lands Tribunal, including matters of valuation, the ultimate issue of
“just compensation” itself. The decisions of the Lands Tribunal have the effect of & High Court decision
and can be appealed only to the Supreme Court. The purpose of the Lands Tribunal is to tacilitate the
broad range of legal disputes, many of them over such issues as land valuation, that might clog the courts,
delaving the land reform process. It is also intended to promote confidence in the commitment of the
government to an orderly and lawful land reform process by providing the commercial land owners with
ready access Lo legal process.

Under these provisions, the process of securing land for land reform purposes has moved forward in an
orderly manner in Namibia since 1995.

2 Apriculiurad {Commencial} Land Betorm Rill, Second Reading, Debaies of the Matiaenal Assembly (Vansard), Yol 401 ar 259
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thus transferred from one person to two or more persons. The requirement to offer farmland to the
government is ignored under the pretext that such an owner does not sell the land but sells only corporate
shares. This can be described as a loophole in the Agricultural (Commercial) Land Reform Act giving
foreign nationals the opportunity to own land without the approval of the Minister of Lands, Resettlement
and Rehabilitation as the law requires. ™

The “just compensation” requirement of Article 16 has, at least, linked the cost of land to the market,
leading to higher prices being sought by land owners.” Gert Grobler, the Executive Director of the
Namibian Agricultural Union, said that the government is currently involved in only about 25% of all
land transactions taking place-in Namibia. Thus, market forces regulate the remaining 75% of land
prices. Close corporations,™ trusts and other economic institutions can buy and sell land without offering
it to the government first. According to Mr. Grobler, many legal transactions are currently taking place
between companies and other economic units. Prices negotiated among the private sector are basically
the same as prices offered to the government in this market. However, if the landowner is not satisfied
with the price the government is offering, the matter can be taken to the Lands Tribunal, and ultimately to
the Supreme Court, for resolution.”

To summarise: the Second Amendment Act deals with issues such as the redefinition of the Land Acqui-
sition and Development Fund, placing further restrictions on the transfer of agricultural land and the
imposition of a land tax. The Ministry of Lands, Resettlement and Rehabilitation aims, through the
imposing of a land tax on commercial farms, to generate money for the Land Acquisition and Develop-
ment Fund.

The Amendment Act has been criticised by opposition parties in the National Assembly. Congress of
Democrats Member of Parliament, Mr. L.S. Chata, has criticised reformers for failing to formulate laws
that are applicable over a long time. Mr. Chata referred to Section 76B( 1)(a) of the Second Amendment
Act, which allows the Minister of Lands, Resettlement and Rehabilitation to exempt agricultural land
owners from land tax, if such belong Lo the category contemplated in Article 23 of the Namibian Consti-
tution. The people. according to Mr. Chata who will be exempted from paying land tax will be
Cabinet Ministers and the post-independent emergent black elite who are on a land acquisition spree, Mr,
Chata used the example of Prime Minister Hage Geingob who owns two farms, but who according to
Article 23 of the Namibian Constitution qualifies to be exempted from payving land tax because he was
disadvantaged by previous discriminatory laws.

Another hypothetical example is that of a white woman, who under previous discriminatory marital laws
was not allowed to buy property without her husband's consent. With the Married Persons Equality Act
now n place, she is now in the same position as her husband with respect to land ow nership. Would she
under the Amendment Act be exempted from paying tax on her newly acquired farmland? Thus, section
T6B(1)(a) read together with Article 23 of the Namibian Constitution may not necessarily work to the
benefit of persons who are genuinely disadvantaged at the present time.

Mr. Eric Biwa, Member of Parliament representing the Democratic Turnhalle Alliance/United Demo-
cratic Front Coalition, said that land tax can only be supported if its primary objective is to maximise the
productive use of land and the phasing out of under-utilised land. Taxing under-utilised farms at higher
rates than producing farms that generate foreign exchange eamnings and provide employment to Namibians
would make more sense, according to Mr. Biwa. Mr. Biwa further argues that the Second Amendment
Act focuses only on sustaining the Land Acquisition and Development Fund. It is also not certain which

" Muotivation speech by Mr. Henry Tsak Katali, Deputy Minisier of Londs, Resettlament and Rehabilization oo The Agricsdia [ Comme il ) Lard Reiorm Sevond Amendmens Fill,
25 Chctasher 2000 at 1 and 2.

" There is me formula for deteres ming “jud compersation” aud & s smportant (o say that it may sot be market valoe, I might alsn rellect historical o social values, Uitimately, it will
be up 10 the Lands Tribunal and the Supreme Cour i decide this question, in the contest of & case broaaht by a Jand-owmner under the Agricalural (Commercial) Land Reform Act
(1685) appeals process

* Farmners tarm their famis i close corporations inorder to sell them on the open market - Gent Cirobler, Growth Magarine, Or the Record, MayiTune 2000 [Iniemet article).
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2.3 Amendments to the Agricultural (Commercial) Land Reform Act

Two amendments to the Agricultural (Commercial) Land Reform Act, 1995 have been approved by
Parliament to date (as of October 2001). There is considerable dissatisfaction within many segments of
the Namibian population over the slow pace of land reform under the 1995 Act.

The first amendment to the act - the Agricultural (Commercial) Land Reform Amendment Act 6 of 2000
— was enacted on 20 July 2000 but has not yet come into force. This amending act’s summary is as
follows:
To amend the Agricultural {Commercial) Land Reform Act, 1995 so as to insert certain defi-
nitions; to provide for the establishment and administration of the Land Acquisition and
Development Fund; and to provide for maiters incidental thereto.

Because all lands acquired for land reform purposes must be paid for under the “just compensation™
language of Article 16, the land reform process is inextricably linked to the availability of sufficient
funds. It has been proposed that land taxation should be used to add to the moneys in the Land Acquisi-
tion and Development Fund® in order to buy commereial farmland for the National Resettlement
Programme. No matter how it is funded, the reality of the Namibian economy is that funding land reform
will continue to be a serious problem. Namibia is not a rich country and the government operates at a
large deficit. The extent of poverty is so great that any meaningful land reform programme will be very
expensive,

The second amending act — the Agricultural (Commercial) Land Reform Second Amendment Act 2 of
2001 - was enacted on 7 May 2001, but has also not yet come into force. The summary of the second
amending act is as follows:
To amend the Agricultural {Commercial) Land Reform Act, 1995 so as 1o insert a certain
definition; to further regulate the appropriation of the moneys of the Fund; 1o provide for a
further restriction on the transfers of agricultural land; 1o make provision for further matters
relating to the imposition and collection of land tax; to provide for the delegation of powers
and the assignment of duties; and to provide for matters incidenial thereto.

Firstly, this Second Amendment Act seeks to add to the definition in the Agricultural (Commercial) Land
Reform Act describing the Land Acquisition and Development Fund. According to the Deputy Minister
of Lands, Resettlement and Rehabilitation, Mr. Henry Isak Katali, the Fund serves as the custodian of all
moneys, which will be appropriated or acquired for the purposes of land reform and its development.

Secondly, the Second Amendment Act is intended to provide financial flexibility for the Land Acquisi-
tion and Development Fund. Moneys made available by the National Assembly in the past have heen
restricted to land acquisition as part of the National Resettlement Programme. The consequences of this
approach, according to Mr. Katali, have led to a negative imbalance between land acquisition and re-
settlement: it is easier to buy land under the Fund than to finance resettlement work. With the amend-
ments in place, the MLRR will be able to address infra-structural problems related to resettlement, such
as providing training to resettlement beneficiaries and related empowering programmes,

Thirdly, the Second Amendment Act aims to address certain “mischiefs” which the MLRR detected
during the past years, According to Mr. Katali, certain unscrupulous elements within the Namibian
society have been manoeuvring to by-pass laws directing that the State should have the first optional right
as far as the offering for the sale of agricultural land is concerned. Mr. Katali referred to the selling of
agricultural land to “favourites™ through tuming the ownership of farms into close corporations. Land
according to Mr. Katali is sold as shares of a corporation, rather than as land. The ownership of land is
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criteria would determine on how land will be taxed, other than on the basis of the size and number of
farms an owner has. Factors such as the soil quality, economies of scale, precipitation rate and even
market value are apparently not considered.

Mr. Kosie Pretorius, Member of Parliament and Chairperson of the Monitor Action Group criticised the
Second Amendment Act because he feels that the National Assembly is ceding important legislative
powers to the Minister of Lands, Resettlement and Rehabilitation. Under the Second Amendment Act,
there is no means to obtain input from Parliament or stakeholders before the Minister’s decision to im-
pose a land tax 1s published in the Government Gazette.

According to Article 63(2)(b) of the Namibian Constitution,
The National Assembly shall further have the power and function, subject to the Constitution
to provide for revenue and taxation,

Mr. Pretorius argues that this article invests the National Assembly, and not an individual Minister, with
the power to introduce taxes. Whether Parliament can constitutionally delegate this power to the Minis-
ter of Lands, Resettlement and Rehabilitation is an unresolved legal question.

2.4 The functions of the Land Reform Advisory Committee

The Act provides for the establishment of a Land Reform Advisory Commission (LRAC) and sets out its
appointment, composition, powers and duties. The functions of the LRAC are as follows:
(a)te make recommendations to the Minister or to advise the Minister in relation to any
power conferved upon the Minister by this Act and which the Minister is required to exercise
upon a recommendation of, or after consultation with, the Commission;
(bto investigate and consider, either of its own accord or upon a request by the Minister, any
ather matter relating to the exercise of the powers of the Minister under this Act and to make
recommendations to the Minister in connection with any such matter; and
(c)to perform such other functions as are assigned to it by this Act.

Section 4(1) states that members and stakeholders of the Commission

consist of -

fa)two officers of the Ministry of Lands, Resettlement and Rehabilitation;

(b)twe officers of the Ministry of Agriculture, Water and Rural Development designated by

the Minister of Agriculture, Water and Rural Developmenti; -

(c) one person nominated by the Agricultural Bank of Namibia mentioned in section 3 of the
Agricultural Bank Act, 1944 (Act 13 of 1944); and

(d)two persons nominated by each of such associations or bodies involved in agricultural
affairs as the Minister may be notice in the Gazewe designate for the purpose of this
paragraph;

(e) five persons, of whom at least two shall be females, and who shall be persons who are not
employed in the Public Service and who, in the opinion of the Minister, are suitably
gualified having regard 1o the functions of the Commission, all of whom shall be ap
pointed by the Minisier, but the persons referred to in paragraph (e) shall be so appointed
only with the approval of the National Assembly.

The function of the Commission, as stated above, is to advise and make recommendations to the Minis-
ter. The Minister is, however, not bound to follow the Commission’s advice or recommendations. Under
such circumstances, the Minister is likely to dominate the functions of the Commission. From a gender
perspective, the Act should be criticised for making provision for only two females to be included among
the 13 members of the LRAC. While it is widely accepted that the majority of blacks in Namibia were
disadvantaged by past discriminatory laws and practices, special provision must be given to women to be
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included as beneficiaries of the Agricultural (Commercial) Land Reform Act 6 of 1995. Women should
be represented on the LRAC on an equal basis with men.

2.5 The functions of the Lands Tribunal and Rules Board
The Agricultural (Commercial) Land Reform Act provides for the establishment of a Lands Tribunal.

According to Section 67(2), the jurisdiction of the Land Tribunal is to:
(a)decide any appeal lodged with it in terms of any provisions of this Act;

(b) consider and give a decision on any application made to it in terms of any provision of this
Ack;

fc)generally to inquire and adjudicate upon any matter which is required or

{d) permitied to be referred to it under any provision of this Act or any other law.

The Act has vested strong decision-making powers in the Lands Tribunal. Section 67(3) of the Act states
that, Anv decision, order or determination of the Lands Tribunal mav be executed as if it were a decision,
order or a determination made by the High Court of Namibia,

The Act further makes provision for the establishment of a Bules Board., The Rules Board according to
Section 69(5) may make rules in relation to various administrative and procedural matters -
fa)the conduct of the proceedings of the Lands Tribunal;
(b)the manner in which any matter to be heard and determined by the Lands Tribunal shall
be braught and continued before it;
{c)the rariff of fees charzeable by legal representatives;
(d) the fees payable in respect of the service or execution of any process of the Lands Tribunal
and the tariff of costs and expenses which mayv be allowed in respect of such service or
EXECUTION,;
felthe taxation of bills of cosrs;
(f} the hours during which the office of the registrar of the Lands Tribunal shall be open for
the transaction of business;
fg)the period within which and the manner in which an appeal from a decision of the Lands
Tribunal to the High Court of Namibia shall be noted;
) generally, any matter which may be necessary or expedient to pre-scribe in order to
ensure the proper dispatch and conduct of the proceedings of the Lands Tribunal.

Section 69(6) states that no rule made by the Rules Board under sub-section (4) shall be of any force and
effect unless it is published in the Gazette.

2.6 The Affirmative Action Loan Scheme

Nothing in the Agricultural (Commercial) Land Reform Act addresses the income inequalities that struc-
ture all types of land reform in Namibia. Land cannot be utilised without capital. The Affirmative Action
Loan Scheme is intended to address this problem.

Existing patterns of land tenure in Namibia have been structured by a history of government subsidised
loans for land development. Poor people, by definition, cannot buy land. But, with government support,
some black farmers might simply purchase white-owned farms, a process of private land reform. The
Land Bank Act 13 of 1944 inherited from South Africa was amended in 1991 to become known as the
Agricultural Bank Act, and at the same time the Agricultural Credit Act of 1966 was repealed.™
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Section 46(1) of the amended Act empowers the Minister of Agriculture, Water and
Rural Development (MAWRD) to provide money
(a)for the purpose of enabling any person who undertakes to carry on farming or other
agricultural operations to acguire with a view 1o such persan’s advancement
contemplated in Article 23(2) of the Namibian Constitution or otherwise, agricultural
land, or enabling anyv such person to carry on farming or other operations on any
agricultural land occupied by him or her, whether or not such land is the property of such
person
fbifor the purpose of promoting or financing any scheme or project established by or under
the autherity of the Minister of Agricul-ture, Water and Rural Development for purposes
of developing or promoting the agricultural activities in Namibia or combating any
emergency threatening the agricultural activities or needs of Namibia. -
This means that the Minister of Agriculture and the Agricultural Bank can provide loans at special low
interest rates to persons who were previously disadvantaged by discriminatory laws and practices, and to
anyone who occupies communal land irrespective of ownership.

In 1992, the Cabinet introduced the Affirmative Action Loan Scheme (AALS) in order to enable commu-
nal farmers to acquire land in the commercial areas. This scheme was amended during 1996, The
purpose of the scheme is to resettle well-established and strong communal farmers in the commercial
areas.™ The Agricultural Bank of Namibia manages the AALS.

In terms of the Affirmative Action Loan Scheme, the Agricultural Bank provides loans for a 25-year
period at low interest rates which are subsidised by the government. The government can issue state
guarantees not exceeding 35% of the purchase price of the land, which includes transfer fees and costs.
The State guarantees can be extendad to cover the 10% contribution towards the purchase price of land
normally required from applicants if the latter finds it impossible to comply with this requirement. State
guarantees were introduced to finance the difference between the purchase price of commercial farmland
and the reasonable value of that land for agricultural and pastoral purposes. The latter valuation is based
on what the land can produce. and is generally well below the market price. It was anticipated that
communal area farmers might experience difficulties in financing this difference

An applicant needs to meet the following criteria to qualify for the scheme:
* The applicant must be identified as a farmer of communal land,
* The applicant must own a minimum of 150 large or 800 small stock or the equivalent thereof;
*  Proof must be rendered by the traditional authority of the communal area of the numbers of the
applicant’s stock in the area;
The applicant must furnish proof to the effect that he has removed his stock from the communal
area, In other words, the farmer cannot be a farmer on communal land as well as on commercial
land;
Care must be taken when recommending loans in the case of applicants of advanced age
especially when their heirs or successors are uncertain.

The Affirmative Action Loan Scheme does not specifically consider atfirmative action for women, but
the Agricultural Bank which controls the Scheme anticipates that loans managed through co-operatives
will reach women.

According to the Managing Director of the Agricultural Bank of Namibia, Mr. Tjeripo Hijarunguru, the
Bank serves 8 000 farmers as clients of which 5 100 are communal farmers and 2 900 are commercial
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farmers. Currently, only 250 full and part-time black communal farmers have purchased farms with
N5150 million worth of loans granted under the affirmative action scheme since 1992, The 5 100 com-
munal farmers have received loans totalling N$52.4 million since 1995 and the rest, 2 650 commercial
farmers share loans of N$400 million. An additional N$8 million has been granted to farmers to improve
the living conditions of farm labourers.™

A spokesperson at the Bank said that loans are given to both husband and wile jointly, which is in accor-
dance with the stipulations of the Married Persons Equality Act. The Bank does not have statistics
available on the number of loans given to individual women farmers.

In May 2000 the Agricultural Bank obtained a N$60 million loan repayable over a 14-year period from
the African Development Bank, Of this loan, 30% will be used to support communal farmers, of whom
at least 15% must be women. The other 70% will be used to finance communal farmers who would like
to rent commercial agricultural land or buy such farms at market related prices. Loans are repayable at a
foating interest rale after a grace period of four years. The Agricultural Bank estimates that approxi-
mately 700 houscholds will benefit from this loan. The Ministry of Agriculture, Water and Rural Devel-
opment (MAWRD) has indicated that raining of communal farmers will be part of the financial support
packages.*™

2.7 Land Tenure in Namibian History

The process of land reform does not occur in a political, social, or economic vacuum.  Any system of land
tenure has an impact on the social order in which it exists. The land tenure structure of Namibia today is
basically what it was in the 19505, 1960s, and 1970s. The legal structures that control land are powerful
constructs that shape the social order in many different ways. It is important to understand the history
and structure ol existing land tenure in Namibia — the system of land tenure that is the object of “land
reform.” The land reform process 15 rooted in the redress of historical wrongs, and it is this political
demand that drives land reform forward.

2.7.1 Pre-colonial Namihia

Before Namibia was colonised the laws in force were the customary laws of various tribal communities

Owambo, Herero, Damara, Nama, San and others. Land tenure was “communal”, but that term in-
volves much more complexity than is commonly attached to the word in modern Namibia. Much of
Mamibia was held by pastoralists, some of the largest and most prosperous herding cultures in southern
Africa. Other parts of Namibia were farmed, in plots of varying sizes, growing a variety of crops. The
San hunted and gathered a wide range of edible plants.

While these pastoral lands might be described as “communally owned™ cach family or clan had definite
rights to the use of particular lands. San hunters and gatherers used the land in different ways, but also
regarded communal lands with some possessory interest.  Some of these nsages were in contlict, and it is
important to see both “communal™ and “customary™ land rights as evolutionary land tenure systems,
changing with new circumstances.

The 1991 Land Conlerence, among its other resolutions, adopted a policy that restoring “ancestral lands™
would not be the basis of Namibia’s land reform process, a policy adhered to by the Government. This
policy stems from the uncertain and contested state of land occupation in pre-colonial times. 1t is specifi-
cally intended to prevent Namibia’s various ethnic groups from fighting over competing claims of
*ancestral rights” and undermining national unity.™
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2.7.2 The German colonial period

Germany s seizure of the rich grazing lands of central Namibia is still probably the most powerful histori-
cal image underlying the modern Namibian demand for land reform. These are, in Namibian politics, the
“stolen lands™: land that, by simple justice, must be returned to black Namibians.

Germany, often with treaties of protection that recognised existing African polities, first annexed por-
tions of Namibia as a colony in 1884. The boundaries of the territory. German South West Africa, were
agreed with Portugal in 1886 and Great Britain in 1890.%

Namibia’s European settler history differs from other African countries like Kenya, Zimbabwe and South
Alfrica where white farmers generally settled in areas with the highest agricultural potential.*' In Namibia,
white beneficiaries occupied the grazing arcas of the Hereros and Namas and hardly managed to intrude
into the more fertile areas of the north (Owamboland) and north-east (Okavangoland and Caprivi Zipfel).
This left most of the indigenous inhabitants of Namibia on their own land, living under their own law.

After 1900, the German colonial government gave a clear indication of what social and economic poli-
cies they intended to follow. During this period, Namihia was divided into two sections. The one section
was called the Police Zone (Polizei Zone) which was substantially ¢leared for white settlement. The
other section compromised the northern and the north-sastern areas where “reserves” or “homelands”
were created for the indigenous African population, whose movements outside of these areas were re-
stricted. German colonial policy prohibited whites from entering the north, while indigenous groups of
the north were generally prohibited from entering the Police Zone, except when hired as a *“labour unit”
contracted for a prescribed period. '

The boundary that divided the Polizei Zone from the northern and north-eastern parts, spanned across the
north-central sector of South West Africa. It extended from the Atlantic Ocean to Botswana in a north-
ward-arcing semicircle.” Administration in the “homelands™ was left in the hands of the traditional
leaders. Communities north of the Polizei Zone were only formally incorporated into the colonial admin-
istration after 1900. Owamboland and the Caprivi Zipfel for example, were only incorporated in 1908
and 1910 respectively, when it became necessary to create a source of cheap labour for colonial economic
activities inside the Polizei Zone*

The concentration of power in the hands of individual Herero chiefs enabled them to manipulate custom-
ary rights of land allocation in the central parts of Namibia. ** Herero Chief Maherero, as earl y as 1876,
sel certain areas in Hereroland aside as reserves for pastoralists, which enabled Furopeans to settle on the
remainder of the land. German colonial officials also acquired land by providing individual Herero and
Nama chiefs with “protection” against their enemies. Through these “protection”™ agreements with local
people, substantial land was turned over to the German colonial government and European traders be-
tween 1893 and 1903.%

This process was not withoul resistance within the various indigenous communities of Namibia. On 30
May 1890 Hendrik Witbooi wrote a letter to Maherero, stating his dissatisfaction with the way Maherero
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had been handling negotiations with the German colonial government concerning the ownership of land.
Withoot wrote:
This dry land is known by only twe names - Damaraland and Namaland. Damaraland be-
longs to the Herero people, and Namaland to the Red peoples, both as self-governing
kingdoms... You think vou will retain vour independent kingdom after I have been destroyed.. but
my dear Chief, vou will eternally regrel your action in having handed over to the White man
the right to govern vour country.”’

In 1894, the German colonial administration agreed with Maherero that the southern boundary of Hereroland
would be demarcated in order o create greater security of land tenure for German farmers. However,
because Maherero had no authority 1o act on behalf of all Herero, the boundary was not accepted, particu-
larly by the eastemn tribes whose land claims were most seriously aftected by this arbitrary delineation of
the boundarv.** Theodor Leutwein, who became the first governor of German South West Africa, com-
plained to the Reich Chancellor in 1894 that the Hereros were an obstacle to colonial development be-
cause they refused to sell land to white settlers, being prepared only to allow whites to reside there
without ownership rights. The fact that the Hereros were enlarging their cattle herds was, according to
|eutwein, weakening the trade and industry of the colonial government.™

In 1897 approximately 90% of the country’s cattle stock was wiped out by the rinderpest pandemic. This
left many indigenous people in a vulnerable position, forcing large numbers of Owambos and Hereros to
seck wage labour for the first time. Land became very cheap. encouraging the expansion of German
farms. Cattle losses had also made the Herero more dependent on a supply of European goods. In
particular, the livestock decline had eliminated the use of cattle in barter, and had made land 1tself the
ohject of business transactions. °

The German colonial officials argued that because white settlers did not own the land they occupied, they
had little incentive to develop it. Leutwein was concerned that this hindered the economic development
of the colony. Like colonial officials around the world, he believed that the colony’s future depended on
the transfer of the land from the hands of “work-shy™ natives into those of the Europeans, who would
develop it on the model of European and American farms.

Under conditions where the seizure of indigenous land took place at a rapid pace, the outbreak of conflict
between pastoral communities and white settler farmers became an unavoidable certainty. 1 White set-
tler farmers and the colonial officials came from a culture that placed considerable emphasis on private
property and clearly demarcated boundaries, whereas the indigenous African population had a different
conception of property rights. In pre-colonial times a Herero chief claimed land with the argument.
“where my cattle have grazed is Hereroland.”*
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2.7.3 The Wars of 1904 -1907

In 1904 the Herero revolted against the German native reserve policy that caused the loss of control and
ownership of traditional land. Tension over boundaries between settled farmers and Herero pastoralists
played a direct role in causing this rebellion.™ According to Gerhardus Pool, the land question was the
most important and fundamental cause for the start of the Nama-Herero rebellion. In regard to the behaviour
of the traders and merchants, many of whom used the credit system to dispossess the Herero people, Pool
writes: “It is a fact that the trade on credit contributed to the discontent of the Hereros, but it has never
been proved that it was the main reason for the 1904 uprising.”™

On 2 October 1904 General Von Trotha issued a proclamation stating the following:
The Herero are no longer German subjecis. They have murdered and plundered. ... Now, out
of cowardice, they want 1o give up the fight. ... The Herero nation must leave the country. If it
will not de so 1 shall compel it by force. Inside German territory every Herero tribesman,
armed or unarmed, with or without cattle, will be shot. No women and children will be al-
lowed in the tervitory: they will be driven back 1o their people or fired on. These are the last
words to the Herero nation from me, the great General of the mighty German Emperor.”

The immediate ettect of this edict was not only to exterminate the Herero, but also to seize their land and
cattle, which was distributed to German colonists.

Hendrik Witbooi, who initially supported the Germans in their fight against the Hereros, turned against
the Germans in October 1904, Witbooi changed his opinion about the German colonial administration
because he felt that they did not care about any indigenous African group in Namibia and that it would
only have been a matter of time before they would wipe out all Africans in the territory, Withooi with the
support of the Kaikhaun attacked a German military station at Hoachanas, After the Germans defeated
the Namas/Kaikhaun, traditional ethnic structures were disbanded and all their communal land was con-
fiscated as punishment for the “rebellion”. Hoachanas ceased to exist as an important Nama community
centre. ™

It is estimated that up to 80% of the Hereros, 50% of the Namas and 30% of the Damaras perished during
the 1904-1907 war. A large number of Hereros were forced Lo flee the country to neighbouring Botswana.
Approximately 1 500 of the 14 000 German soldiers involved in the war died.

The Owambos remained neutral during the War. The Hereros, through a messenger, requested King
Kambonde kaMpingana on 23 January 1904 to help them against the Germans. However, only one
instance is reporied where the Owambos supported the Hereros. On 28 January 1904 King Nehale of
Ondongwa sent 500 Owambos to attack Fort Namutoni. During this event, seven German soldiers under
the command of Sergeant GrolBmann fled to Tsumeh. ™

At the end of the war between the German colonial government and the Namas and Hereros in 1907, the
land and livestock of all black groups which had participated in the rebellion were confiscated. Only
those blacks, such as the Rehoboth Basters, some Damaras and the Berseba Namas, who had not taken
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part in the war, were allowed to retain their land and stock. During the remainder of German rule no new
land passed into the possession of blacks.”

Thus, the wars during this period not only had a major effect in terms of loss of lives, but also drastically
reshaped colonial policy in German South West Africa.” Large picces of land previously occupied by
Namas and Hereros were now available to German farmers. The conflict drastically reduced the local
supply of labour, at the same time that the increased acreage available to white farmers also intensitied
the demand for labour. Foreign contract workers proved too expensive, both in wages and in transport
costs, The German colonial government then turned to Owamboland as a source of cheap labour.

However, after the traumatic events of the Nama/Herero revolt, the German Reichstag was strongly op-
posed to further military action in the colony, particularly in the far north where there were no minerals,
and no agricultural lands desired by white settlers. ™ Although Germany claimed all of South West
Africa as a protectorate, treaties with the leaders of Owambo were only concluded in 1908, These treaties
placed Owambo rulers under the authority and protection of the German Colonial Government.™ With
the help of German and Finnish Lutheran missionaries, protection treatics were signed with the Owambo
kings. Regular contact was maintained with these kings to persuade them to send sufficient labour to
arcas inside the Police Zone."

2.7.4 The South African colonial period

German colonial rule came to an end with the surrender of their armed forces on 9 July 1915, South West
Africa became a Protectorate of Great Britain with the British king's mandate held by South Africa under
the terms of the Treaty of Versailles, signed on 28 June 1919. Under the terms of the Treaty and the South
West Africa Act 49 of 1919, land held by German Colonial administration effectively became Crown (or
state) land of South West Alrica. The Governor General of the Union of South Africa had the power to
legislate all matters, including the allocation of land.™

During the intervening period of military rule from 1915-192(), no legislation ¢xisted under which land
settlement could be carried out. In this period the South African administration discouraged settlement.
However, a number of South African stock farmers moved into the southern parts of the Namibian terri-
tory where they were issued with grazing or occupation licenses. Land in the south was freely available,
because most land previously owned by Namas had been expropriated by the German colonial adminis-
tration after the German and Nama/Herero War of 1904-1907.

1t was only in 1920 when martial law came to an end that land settlement laws in force in the Union of
South Africa were applied to the Namibian territory. A land board was also established to facilitate the
settlement of white Farmers from the Union of South Africa. The settlemnent laws were transferred in the
same year to the South West African Admimstration. The South African Government considered the
settlement in Namibia of white farmers from South Africa necessary in order to keep a strong hold over
its new territory. In practice, the land board had no influence over land policy, which was entirely in the
hands of the Administrator of South West Africa, who was authonised by the Governor-General of South
Africa to set aside crown lands as reserves for the use and benefit of “aboriginal natives’.
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During the 1920's South Africa followed a deliberate policy of settling poor South African whites in
South West Africa. White settler farmers were financially and logistically supported by the South West
African Administration, despite the drought conditions, lack of markets, and financial depression that
prevailed during this period.™

To clear land designated for white settlement the colonial administration introduced the Native Adminis-
tration Proclamation 11 of 1922. This law provided that natives, not in employment, may not be permit-
ted to squat on the land of owners or lessees without permission of a magistrate, nor may more than ten
families be employed without permission. It also authorised the administrator to set aside areas as native
reserves for the sole use and occupation of natives generally, or for any race or tribe in particular.

The 1922 Native Administration Proclamation was in many ways based on the South African Native
Land Act 27 of 1913, which prohibited land transactions between blacks and whites, and suggested that
separate settlement areas be identified for different race groups.* The Native Administrative Proclama-
tion 11 of 1922 provided regulations for the administration of native reserves and African urban residen-
tial areas. Although the South African Native Land Act was not made law in the South West Africa
Mandate territory until 1928, the general principles of this Act were applied de facto in the
territory from the beginning of the Mandate period.

Map 3 - Police Zone prior to the implementation of the Odendaal Plan
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