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SCHEDULE

BE IT ENAC TED by the Parliament of thedpublic of Namibia as, follows:
[Thecomma after the word fAlasodo i s misplaced.

Definitions

1. In this Act, unless the context indicates otherwise
fichairpersod means the chairperson of the Council;
ficommitte® means a committee of the Council, established under section 12;
fiCouncib means the National Disability Council of Namibia established by section 2;
fidisabilityd means a physical, mental or sensoryampent that alone, or in combination with
social or environmental barriers, affects the ability of the person concerned to take part in
educational, vocational, or recreational activities;

fiMinisterd means the Minister responsible for rehabilitation;

fiNational Policy on Disability means the National Policy on Disability adopted byNa&onal
Assembly in July, 1997 and set out in the Schedule;

florganisation of persons with disabilittesieans an organisation that promote the interests of
disabled pemns and of which a majority of its members are persons with disabilities or if the

organisation is a federal organisation, of which the majority of its members are organisations of
persons with disabilities;

[The verb fipromote 0 should be fipromotes 0 to be grammatically correct.]
fithis Actb includes regulations made under section 23.
Establishment of Council

2. A juristic person to be known as the National Disability Council is hereby
established.

Functions of Council
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@)

(b)

(©)

(d)

(e)

(®

()]

()

(1) The functions of the Courlcire to-

monitor the implementation of the National Policy on Disability in the manner
provided in this Act;

identify provisions in any law, which may hinder the implementation oltitenal
Policy on Disability and makeecommendations in that regard;

advise any person responsible for the enforcement of existing legislation which
provides for equal opportunities for all people in Namibia on the enforcement of that
legislation;

comment on proposed legislation whimay affect persons with disabilities in any
manner;

consult with persons with disabilities, organisations of persons with disabilities and
organisations rendering services to persons with disabilities, and take any other steps
in order to obtain ecessary information on the implementation of the National
Policy on Disability;

initiate amendments to the National Policy on Disability in order to ensure that it
takes account of changing circumstances; and

in general take all necessary stapsrder to improve the situation of persons with
disabilities in Namibia.

If the Council considers it desirable to amend the National Polidyisebility, it

may make a recommendation to Cabinet for the amendment thereof.

®3)

Cabinet may accept oeject any recommendation made under subse#pror

may refer it back to the Council for reformulation.

(4)

If Cabinet accepts a recommendation to amend the National PoliDysahility,

such amendment must be made by the Minister by notice {Babhette

Powers of Council

4.

(1) In order to perform its functions, the Council has, in addition to any power

granted to it elsewhere in this Act, the following powers:

@)
(b)
(©)

(d)

(€)

To institute and defend legal proceedings in its own nhame;

to ownproperty and deal with such property;

to make representations on behalf of any person with a disability beformrgary

of the state, or provide or procure legal assistance for any pevgbrdisabilities,

if the matter in question relates to the rights of, or the integration of persons with
disabilities in society;

to recommend to Cabinet the taking of necessdeps in order to facilitate
compliance with the National Policy on Disability;

to recommend the amendment of any law; and
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()  where any Government ministry fails to submit an annual report to it in terms of
section 17(1), to demand the submisgibthat report to it within a period specified
in that demand.

(2) Cabinet must, within six months from the date of receipt of the recommendation
referred to in subsection (1)(d), inform the Council whether or not it accepts the recommendation.

Compostion of Council

5. (1) The Councilshall be constituted, and its members, including the chairperson
and the vicechairperson of the Council, shall be appointed in accordance with, and for a period
as determined under, section 14 and 15 ofthiaic Enterprises Governance Act, 2006, but the
membership of the Council must include

[ The singular word fAsectiondo should be the plural

(a) Seven members nominated by organisations of persons with disabilities which is in
the opinion of the Nhister representative of as many kinds of disabilities as possible;

[The word fAsevenodo shoulld not be capitalised.
(b) one member representing employers in the private sector;
(c) three members who are staff members as defined in section 1 of theSturbiae

Act, 1995 (Act No. 13 of 1995), and chosen from persons whose duties relate to
rehabilitation, integration or education of persons with disabilities;

(d) one member representing trade unions in Namibia; and

(e) one member who has speckalowledge of, or interest in, disability or any issue
relating to disability.

[Subsection (1) is amended by Act 2 of 2006 , as amended by Act 8 of 2015.
The Public Enterprises Governance Act referred to is Act 2 of 2006 , Which
has been replaced by the Pub lic Enterprises Governance Act 1 of 2019 ]

(2) A majority of the members of the Council must be persons with disabilities.

(3) Whenever an appointment under subsection (1)(a) is required to be tmade,
Minister must request organisationsp&rsons with disabilities to nominate withirspecified
period, being at least 60 days, suitable persons to be appointed as members of the Council.

(4) The Minister must cause the invitation referred to in subsection (3)-to be

(@) published in at ledaswo newspapers circulating in Namibia;

(b) broadcast on radio on such stations as the Minister may think fit; and

(c) sent by way of written notice to such organisations of persons with disabilities as he
or she is aware of.

(5) If the Minister doesnot receive a nomination within the period requested, the
Minister may appoint any suitable person to be a member of the Council, and any person
appointed under this subsection holds office as if nominated in accordance with subsection (3).



Republic of Namibia 5 Annotated Statutes

National Disability Council ~ Act 26 of 2004

(6) The Minister must, as soon as possible after the appointment of members of the
Council, give notice in th&azetteof the names and date of appointment ofrtieenbers and, in
the case of a member appointed to fill a casual vacancy, the periadhifdr he or shesi
appointed.
Disqualification for appointment as member of Council

6. A person does not qualify for appointment as a member of the Council if he-or she

(a) is an unrehabilitated insolvent;

(b) is not a Namibian citizen or a holder of a permanent residence permit;

(c) has under any law been declared to be of unsound mind;

(d) has during the period of ten years immediately preceding the date of commencement
of this Act, or at any time after ah date, been convicted of a criminal offence and
sentenced to imprisonment without the option of a fine.

Tenure of office of members

7. Q)

[Subsection (1) is deleted by Act 2 of 2006 .]

(2) A member of the Council who is appointed to fit@sual vacancy, is appointed for
the unexpired portion of the term of office of the member in whose place he or she is appointed.

Vacation of office and filling of vacancies

8. (1) Notwithstanding section 7, a member of the Council vacates his orfloer of
if he or she

(a) becomes subject to a disqualification referred to in section 6;

(b) is absent from three consecutive meetings of the Council without the permission of
the Council;

(c) resigns his or her office by written notice to Mmister; or
(d) is removed from office by the Minister under subsection (2).

(2) The Minister may, by notice in writing, remove a member of the Council from office
if the Minister, after giving the member concerned a reasonable opportunity to beibeard,
satisfied that such member is for any good reason unable or unfit to discharge the functions of a
member or to represent the interests which he or she is required to represent.

(3) If a member of the Council dies, or his or her office becomes vawdatms of
subsection (1), the Minister must, with due regard to section 5(1), and in the case of a member
referred to in section 5(1)(a), with due regard to section 5(3) as well, appoint a person to fill the
vacancy for the unexpired portion of the teshoffice of the member in whose stead he or she is
appointed.

Meetings of Council
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9. (1) The Council must hold its first meeting within one month fromplaee as
the Minister may determine, and thereafter, the Council shall hold its meetings oratehdi
at such times and places as the Council may determine, but the Council shall hold at least two
meetings every year.

(2) If the Council does not determine the date, time and place for its next meeting, the
chairperson must determine the date, timd place.

(3) The Council must, at its first meeting, elect from amongst its members a chairperson
and a vicechairperson, who shall hold office for one year.

(4) Either the chairperson or the vichairperson must be a person with a disability.
(5) The chairperson must convene a special meeting of the Ceuncil

(@) when the Minister in writing requests him or her to do so; or

(b) when at least six members, in writing, request him or her to do so.

(6) If the chairperson receives a request refetein subsection (5), he or she must
convene such meeting to be held within 14 days after the date on which he or she has received
the request.

(7)  The chairperson, or in his or her absence, theahegrperson, or in the absence of
both thechairperson and the vigghairperson, such member of the Council as the members
present may elect, must preside at a meeting of the Council.

(8) A majority of the members of the Council constitutes a quorum at a meeting of the
Council.

(9) A decision ¢ a majority of the members of the Council present at a meeting of the
Council is the decision of the Council and, in the event of an equality of votes, the person
presiding at that meeting has a casting vote in addition to his or her deliberative vote.

(10) The Council may invite any person to attend its meetings and to take part in the
deliberations of the Council, but that person has no vote.

(11) A decision of the Council is not rendered invalid by reason only of a vacancy on the
Council or of the dct that a person who is not entitled to sit as a member of the Council sits as
such a member when the decision is taken, if the decision is taken by the requisite majority of the
members present at the time and entitled to vote.

(12) The person presidinat a meeting of the Council or a committee must cause a record
to be kept of the proceedings of its meetings, and must cause that record to be submitted to the
Minister as soon as possible after a meeting of the Council.

Remuneration and allowances

10. (1) There must be paid to a member of the Council or of a committee, who is not
in the fulltime employ of the State, in respect of his or her services as a member of the Council
or of any such committee, out of the funds of the Council, such remameadatallowances as
the Council, with the approval of the Minister and the Minister responsible for finance, may
determine.
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(2) Different allowances may be determined under subsection (1) according to the
different offices held by the persons concernethe work performed by them.

(3) The Council may, with the approval of the Minister, reimburse a membgeof
Council and of a committee for expenses reasonably incurred by him or her while travelling to,
or attending, a meeting of the Council or af@anmittee, or while performing any work of the
Council or of a committee and allowed by the Council.

Rules
11. The Council may, with the approval of the Minister, make rules relating to

(a) the good administratioaf the affairs of the Council and the effectieecution of
its functions;

(b) the appointment of the staff of the Council, other than the director
(c) the conditions of service of the staff of the Council, other than the directdr;

(d) the supervision of the staff of the Council, other than the director, and the
disciplinary measures and disciplinary procedures applicable to them.

Committees

12. (1) The Council may establish such committees as it may consider necessary to
assist the Council in the exercise of such of its powers or the performance of such of its functions
under this Act as the Council may delegate or assigrutadiér section 14.

(2) The Council may appoint as a member of a committee any person who is not a
member of the Council, but at least one member of the committee must be a member of the
Council.

(3) The Council may appoint one member of a committechashairperson of that
committee.

(4) The chairperson of a committee or, in his or her absence, such member of the
committee as the members present may elect must preside at a meeting of the committee.

(5) A majority of the members of a committee catuses a quorum at a meeting of a
committee.

(6) A decision of a majority of the members of a committee present at a meeting of a
committee is the decision of the committee and, in the event of an equality of votes, the person
presiding at that meetingh a casting vote in addition to his or her deliberative vote.

(7) Subject to subsection (5), a decision of a committee is not rendered invalid by reason
only of a vacancy on the committee or of the fact that a person who is not entitled to sit as a
memler of the committee sits as such a member when the decision is taken, if such decision is
taken by the requisite majority of the members present at the time and entitled to vote.

(8) The person presiding at a meeting of a committee must cause a reoerkigqot of
the proceedings of its meetings, and must cause that record to be submitted to the Council as soon
as possible after a meeting of the committee.

Director and other staff
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13. (1) The Council must, with the approval of the Minister, appoimsoch terms
and conditions as it, with the approval of the Minister and the Minister responsible for finance,
may determine.

(2) The director is the chief executive officer of the Council and

(a) isresponsible for the dap-dayadministration of the affairs of the Council, subject
to the directions of, and in accordance with the rules and procedures determined by
the Council;

(b) must supervise the staff of the Council, and exercise disciplinary power over such
staff in accordace with the rules made by the Council;

(c) isthe accounting officer of the Council charged with accounting of moneys received
and payments made by the Council;

(d) must exercise such powers and perform such other duties and functions as the
Council maydelegate or assign to him or her.

(3) The Council may, on the recommendation of the director and subject to the rules
made by the Council with the approval of the Minister, appoint such other staff as it may consider
necessary to assist the Council ia gerformance of its functions.

Delegation of powers and assignment of functions
14. (1) The Council may, in writing

(a) delegate a power conferred upon it by or under this Act to the director, a committee
or a member of staff of the Council; or

(b) assign the performance of a function entrusted to it by or under this Act to the
director, a committee or a member of staff of the Council.

(2) The director may, in writing

(@) delegate a power conferred upon him or her by or under this Act to a mafretadf
of the Council; or

(b) assign the performance of a function entrusted to him or her by or under this Act to
a member of staff of the Council.

(3) The Council or the director may make the delegation or the assignment under
subsection (1) or (Hubject to such conditions and restrictions as the Council or the director may
determine, and the Council or the director may withdraw or amend the delegation or the
assignment.

(4) The Council or the director is not divested of a power @unation delegated or
assigned by the Council or the director under subsection (1) or (2), and may amend or withdraw
a decision made in the exercise of the delegated powers or in the performance of the assigned
functions.

Council may gather information
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15. (1) In order to better perform its functions, the Council may gather information
regarding

(&) persons with disabilities in Namibia, the type and severity of their disability, their
needs, the extent to which they are integrated into society atibaseby which
they can be better integrated into society;

(b) organisations of persons with disabilities and organisations rendering services to
persons with disabilities and the type of services rendered by those organisations;

(c) persons with disaliies in respect of or to whom services are rendered by the
organisations referred to in paragraph (b);

(d) such financial information as the Council may require to assess the financial position
of the organisations referred to in paragraph (c) and itiendial control and
management of those organisations;

(e) the sources of funding of the organisations referred to in paragraph (c);

(f)  the services rendered by the Government to persons with disabilities and the
Government policies and plans regardiuggsons with disabilities; and

(g) any information that the Council may require in order to perform any function or
exercise any power under this Act.

(2) In order to obtain the information referred to in subsection (1), the Council may hold
hearingghat may be open to the public, which may be held on such date and at such times and
places as the Council may determine.

(3) The Council must give at least 14 daysitten notice of a hearing referred to in
subsection (2) to the members of the public.

(4) For the purposes of subsection (2), the Council may, in writing, summon any person
who, in the opinion of the Council, is able to furnish information material to the hearing referred
to in subsection (2), or who the Council has reason to believenhas or her possession or
custody or under his or her control any book, document or record relating to the subject of the
hearing, to appear on the date and at a time and place specified in the summons to be examined
or to produce that book, document ecord, and may retain for examination any book, document
or record produced.

(5) A summons referred to in subsection (4) must

(@) be issued under the hand of the chairperson;

(b) state the name of the person required to appear befdetimeil, the date on which,
and the time and place at which, he or she is required to appear and also state the
description of the book, document or record, if any, which that person is required to

produce at the hearing referred to in subsection (1).

(6) The chairperson must cause the summons referred to in subsection (4), to be served
by a person authorised by the Council, by delivering a copy of the summons

(@) tothe person summoned in person; or
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(b) at his or her usual or last known place of desce or place of employment to a
person apparently over the age of 16 years and apparently residing or employed
there.

(7) A return by the person who served the summons that service of the summons has
been effected in terms of subsection (§rima feacie proof of the service.

(8) The Council may, through its chairperson, administer an oath to, or accept a solemn
affirmation from, any person at the hearing, and examine him or her, or instruct him or her to
produce any book, document or record in hisxer possession or custody or under his or her
control.

(9) In conducting a hearing, the Council

(@) is not bound by the strict rules of the law of evidence and it may ascertain, subject

to the principles of natural justice and fairness, a relevahirfasuch manner as it
may consider fit; and

(b) may admit in evidence a matter which is reasonably of probative value.

(10) Evidence to prove or disprove a fact in issue may be submitted to the Gauncil
writing or orally.

(11) A person who, havinpeen summonsed under subsection (4) to appear before the
Council at a hearing and to testify or to produce a book, document, record or other evidence
relevant to the hearing, without reasonable cause

(a) fails or refuses to appear before @euncil at the specified date, time and place;

(b) having appeared before the Council, refuses to answer truthfully and to the best of
his or her knowledge any question put to him or her;

(c) makes a false statement or representation to the Council; or

(d) refuses or fails to produce or surrender to the Council a book, document, record, or
other evidence in his or her possession,

commits an offence and is, on conviction, liable to a fine not exceedingdOBdr to
imprisonment for a period not exceeglitwo years or to both that fine and imprisonment.

(12) The failure of a person summonsed under subsection (4) to attend a hearing referred
to in that subsection does not invalidate the proceedings of the hearing.

(13) The Council must keep or causébtkept a written record of the proceedings at that
hearing and of all the evidence given.

Provision of information and raising of awareness

16. (1) The Council may distribute information relating to an issue on disability to a
personprganisation or to thpublic at large it

(a) all persons having an interest in that information have agreed to its distribution or
the Council reasonably believes that no person will object to the distribution;
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(b) the information has been obtainedrh the Government and its distribution is not
prohibited by any law; or

(c) the information is of statistical or general nature.
(2) Nothing contained in subsection (1) is construed as permitting any action that might
infringe upon the right of privacgf a person contemplated in Article 13(1) of the Namibian

Constitution.

(3) The Council may run programmes or conduct campaigns to inform the public to raise
the awareness of the public concerning an issue relating to disability.

Annual report of Government ministries

17. (1) Every Permanent Secretary of a Government ministry must, véthidays
after the end of each financial year, submit or cause to be submitted to the Council a report on the
implementation of the National Policy on Disability the ministry of which he or she is
Permanent Secretary.

(2) The Council must keep at its head office a copy of every report of a Government
ministry on the implementation of the National Policy on Disability open for public inspection at
the Councifs head office.

Funds of Council
18. The funds of the Council consist -of

(@) such moneys as may be appropriated by Parliament for the purpose;

(b) grants, donations or bequests received by the Council with the approval of the
Minister;

(c) loans whichhave been raised with the approval of the Minister andviiméster
responsible for finance;

(d) the income accruing from an investment of funds of the Council; and

(e) such other moneys or assets as may vest in or accrue to the Council, whether in the
course of its operations or otherwise.

Financial year

19. The financial year of the Council commences on 1 April and ends &ma8ih of
the ensuing year.

Accounting and auditing

20. (1) The Council must keep proper accounts and records mofoaleys received or
expended by it and of all its activities during the preceding financial year.

(2) The Council must prepare a statement of accounts in respect of each fipeacial
(3) A person registered as an auditor in terms of the Public Acaotsdénd Auditor$

Act, 1951 (Act No. 51 of 1951) and appointed by the Council with the prior written consent of
the AuditorGeneral must annually audit the accounts and records of the Council.
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Annual report of Council

21. (1) The Council must, as snas possible, but not later than three months after
the end of each financial year, prepare or cause to be prepared and submitted to the Minister

(a) audited financial statements of the Council and a report of the auditor on those
statements;

(b) an anual report of the Council that

(i)  contains all the reports of the Ministries referred to in section 17, together with
the Councils comments thereon;

[ The word fACouncilso should be ACouncil 6s0, with
(i)  contains a report on traetivities of the Council during the year concerned;
(iif)  contains a report on any matter relating to persons with disabilifienmbia.
(2) The audited financial statements referred to in subsection (1)(a) must contain
(@) detailedparticulars of moneys received by the Council and expenditure incurred by
the Council during, and assets and liabilities at the end of, the financial year in
question; and

(b) such additional particulars as the Minister may determine.

(3) The Minister nust lay the report referred to in subsection (1) upon the Table in the
National Assembly within 28 days after receipt of the report, if the National Assembly is then in
ordinary session or, if the National Assembly is not in ordinary session, within 2&fiaythe
commencement of its next ordinary session.

Offences and penalties

22. A person who

(@) in any manner discriminates against a person who testifies, assists, or participates in
a hearing under section 15(1);

(b) obstructs the Council in ¢hperformance of its functions under sectiondt5;
(c) makes a false statement in the report referred to in section 17,

commits an offence and is, on conviction, liable to a fine not exceeding OUBLOr to
imprisonment for a period not exceeding 4rgear to both the fine and imprisonment.

Regulations
23. The Minister may, on the recommetida of the Council, make retations-
(a) prescribing the procedure to be followed at meetings of the Council;

(b) prescribing the manner in which the Coilmoust account for its funds and any
matter relating to such accounts;
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(c) prescribing the manner in which the budget of the Council must be prepared;

(d) prescribing the manner in which the Council may incur expenditure amadstiveer
in whichstaff members of the Council may make or authosigledrawals from the
funds of the Council;

(e) prescribing any procedural matter relating to hearings of the Council held under
section 15(2);

(f)  prescribing any matter which is necessary or expedemréscribe in order to
achieve the purposes of this Act.

Short title and commencement

24. This Act is called the National Disability Council Act, 2004, and comes into
operation on a date to be determined by the Minister by notice (Babhette
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SCHEDULE

[This Schedule is substituted by Government Notice 264 of 2025.]

FOREWORD

Namibia ratified the United Nations Convention on the Rights of Persons with Disabilities
(UNCRPD) in 2007 and the Protocol to the African Charter on the RighBexgons with
Disabilities.] The full name of the Charter referred to is the
Hu man and Peopl esd Ri ght s on t he Right s ofThese r sons Wi
International instruments and the Namibian Constitupiace a duty on the State to protect and

promote the rights of and, as a result, improve the lives of persons with disabilities in all spheres

of life.

Nami biaébs commitment to the promoti on, protecti
disabilties is evidenced by, amongst other things, the adoption of policies and enactment of
legislation focused on the wider inclusion and protection of the rights of persons with disabilities.

In pursuit of this legal obligation, Namib@omulgated the National Disability Council, 2006
(Act No. 26 of 2004). This Act established the National Disability Council with the mandate to
monitor the implementation of the National Policy on Disabilities through the issuance of the
Disability AnnualMonitoring Report (DARMT).

Whilst the legal and policy frameworks and the associated institutional architecture, such as the
Disability Council established, has gone a long way in advancing disability inclusion in the
Country, it is evident that persomsth disabilities remain the most marginalised members of
society and a lot more is yet to be done to enhance its efficiency the existing legal and policy

frameworks to achieve adequate disability streamlining, inclusion and accommaadatiernse
struc tural problems with th is sentence, but these do not appear to affect its meaning.]

Data from the 2023 National Population and Housing Census underscores that persons with
disabilities face multiple disadvantages and inequalities in various domains. mtesGeund
that 4.4 percent of Namibiads population, appro
of functional disability, with prevalence rates higher in rural areas (5.8%) compared to urban areas
(3.2%). Regions such as Omaheke (6.1%) and Keir{g.8%) recorded the highest disability
prevalence. These statistical findings are further substantiated by the Situational Analysis
conducted in preparation for this Policy, which highlights persistent physical barriers (such as the
lack of ramps, elevars, or accessible toilets), communication barriers (such as the absence of
sign language interpreters or Braille materials), attitudinal barriers (including stigma and
discrimination), and institutional barriers (such as inadequate laws, policiesvimesdhat
effectively address disability inclusion).

The first Disability policy was adopted 28 years agoie footnote reference number is missing

in the Government Gazette , but seems to belong here.] and was subsequently included as an
Annexure to the National Disability Council Act, 2004 (Act No. 26 of 2004). There have since
been several changes that warrant the review of the Policy, to enhance institutional efficiency and
functionality of the Division for Disability and Marginalisecb@munities, now hosted in the
Office of the Vice President. Moreover, to ensure visibility of disability inclusion spending
through the introduction of disaggregated disability budget lines, in particular the development
budget, as well as to address cotralisability accommodating infrastructure and other
accessibility gaps, as well as to strengthen the data collection, monitoring and evaluation of the
disability policy and legal framework through enforcing compulsory reporting contemplated
under the Natinal Disability Council, 2006.

11997.
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The 20252030 National Policy on Disability was drafted in response to these challenges.

Through this Policy, the Government aims to extend maximum inclusion, protection, and
promotion of the rights of persons with disai®$ corresponding to the constitutional guarantees

and Nami bi adés national, regional, and internat:.i

The drafting of this Policy and Strategy, is a call to action to all Stakeholders most particularly
the new administration to enhance tiretection, inclusion and accommodation of the rights of
persons with disabilities by addressing the contemporary barriers fagegersons with
disability, as well as the shortcomingsjiof] 1997 Policy that must be bracgchbraced?] by

all Namibians

It is our duty as the Government to work in collaboration with persons with disabilities and their
families, and with relevant organisations in the civil society, private sector, and development
community to address the special needs of our peopleiigibilities.

This policy, therefore, denotes our collective pledge to ensure that persons with disabilities
participate in our social, political, and economic development processes.

Her Excellency, Lucia Witbooi
The VicePresident of the Republic of N

ACRONYMS AND ABBREVIATIONS

MDGs: Millennium Development Goals

NDCN: National Disability Council of Namibia

PWD: Persons with Disabilities

SDGs: Sustainable Development Goals

UNCRPD: United Nations Convention on the Rights of Persons dsabilities
UA: Universal Access

UD: Universal Design

CRC: Convention on the Rights of the Child

NDPG6: Sixth National Development Plan
SPMP: SWAPO Party Manifesto Programme

NQA: Namibian Qualifications Authority
SSC: Social SecurityCommission

MVA: Motor Vehicle Accident (Fund)
CPA: Criminal Procedure Act

CEDAW: Convention on the Elimination of All Forms of Discrimination Against Women
OPD(s): Organisations of and for Persons with Disabilities
RISDP: Regional Indicative Strateg@evelopment Plan (SADC)

AU: African Union

CRPD: Convention on the Rights of Persons with Disabilities
VET: Vocational Education and Training

EXECUTIVE SUMMARY

Namibia ratified the United Nations Convention on the Rights of PersonsDastbilities
(UNCRPD) and the Protocol to the African Charter on the Rights of Persons with Disabilities.
These treaties mandate States Parties to adopt legislative and administrative measures to promote
and protect the rights of persons with disabilitiasluding their social, political, and economic

rights. By virtue of Article 144 of the Constitution, these treaties are binding and thus form part

of the law of Namibia. The obligations under these treaties have been domesticated through the
promulgationof the National Disability Council Act, 2006 (Act No. 26 of 2004).



Republic of Namibia 16  Annotated Statutes

National Disability Council ~ Act 26 of 2004

The Constitution of Namibia guarantees all persons, including persons with disabilities, several
fundamental human rights. The Government has taken various strides to improve the living
conditions of persons with disabilities and to advance the interests and rights as provided for in

Article 95 of the Constitution to persons with disabilities. This was evidenced by the African
Disability Alliance (AADAO) ,I|Statisifocith pragrarasrande d Na mi
policies promoting disability inclusion. The proposals contained in this policy do not infer the

absence of the initiatives but rather serve as an extension, coordination and enhancement of public
services and facilities alrdg available to persons with disabilities.

However, despite the fact that various pieces of legislation have been enacted with the aim of
ensuring wider inclusion and protection for persons with disabilities, and significant strides in this
regard have kB made over the years, much more is yet to be done. It is imperative that specific
targeted policy and legal interventions be made to better protect, promote, and fulfil the rights of
persons with disabilities in Namibia. Additionally, it has become iatpay to devise strategies

to implement these interventions and to monitor and evaluate the effectiveness of these measures
to ensure that the policy achieves its intended objective(s), and that appropriate corrective action
is taken in instances wherdstis does] not.

This policy focuses on various models of disability, with particular emphasis placed on the human
rights model. It also addresses disability from a developmental perspective. It sets out the guiding
principles underpinning the policy, p@&ularly the principle of inclusion and the commitment to
leaving no one behind. It identifies the special target groups, key areas, and strategies for the
implementation of the Policy.

The Policy clearly enumerates the vision, mission, and aims ofPdiey, against the
constitutional, legislative, and binding international legal frameworks applicable to persons with
disabilities.

BACKGROUND

The Government of the Republic of Namibia is committed to the protection, fulfilment, and
promotion of the rights of persons with disabilities. This is evidenced by, amongst other things,
the fact that it played an active role in the drafting of the Umtetibns Convention on the Rights

of Persons with Disabilities (UNCRPD) and its Optional Protocol (the Optional Protocol to the
Convention on the Rights of Persons with Disabilities). On 4 December 2007, just a day after the
International Day of PersonstiDisabilities, which is commemorated on 3 December, Namibia
ratified the UNCRPD and its Optional Protocol. Namibia is among the first ten countries in the
world and one of the first three countries in Africa to ratify the UNCRPD.

This commitment is fuher illustrated by the progressive enactment of legislation that protects
and promotes the rights of persons with disabilities.

Despite the above strides, the 2011 Disability Report based on the 2011 National Population and
Housing Census (published 2® ) indicates t hat ithe estimate
disabilities in Namibia has increased from 42, ¢
The report also notes that there were more females (51,125) than males (48,288) with disabilities

in Namibia. Resultantly, the Namibia Statistics Agency identified the increase in the number of
persons with disabilities in Namibia as fAa nat
2023 Population and Housing Census show a continued focus on tlisatitlh prevalence

estimated at approximately 4.4 % of the population, more common in rural areas (5.8 %) than in

urban settings (3.2 %), translating to around 133,000 persons with disabilities across the country.

The growing number and prevalence of Hikages in Namibia continue to pose important public

health and inclusion challenges.

2 [The footnote reference in the text is not linked to a footnote in th&overnment Gazettg



Republic of Namibia 17  Annotated Statutes

National Disability Council ~ Act 26 of 2004

Against this background, the Government is compelled to adopt the 2025 National Policy on
Disability with the hope that the new Policy will strengthen the implement] of existing

disability focused policy and legislation, programmes to ensure wider protection, fulfilment and
promotion of the rights of persons with disab
regional and international obligations.

INTRODUCTION

Namibia has a clear development vision to alleviate poverty and improve the living standards of
its people, developing appropriate legal and policy interventions relating to persons with disability
is a designated objective and focus groupsenabling the Government to achieve this
developmental goalThere are structural problems with th  is sentence.]

Vision 2030 envisages a prosperous and Industrialised Namibia, developed by its human
resources, enjoying peace, harmony, and politicall&yabi

Mor eover, it is the Governmentodds strategic obj e
prosperity for all Namibians. Its consideration of the needs of persons with disability is
underscored by t he f a-2030dectoamanifestewasmademnwilaBlear t v 6 s
in Braile>Thi s Mani festo further highlights the Gov
disabilities in the mainstream of society by designing programmes and projects to increase access

to basic services and comadities, especially for people with disabilities and the destitute.

DEFINITION AND MODELS OF DISABILITIES

The importance of definitions is more than a matter of semantics since they can influence the way
in which persons with disabilities are vieweddnciety and by themselves. They also influence
the type of provision made to meet the needs of persons with disabilities.

There are several delineations of what constitutes a disability and or who should be considered a

person with disability in variougrevious policy frameworks and existing Legislation. It is the

policy position that in line with the definition of the UN Convention on the Rights of Persons

with Disabilities (UN CRPD) and the Protocol t
Rights o the Rights of Persons with Disabilities in Africa, persons with disabilities must be

defined tofii ncl ude t hos dermwinsicalh mental, intellectigal or sensory

impairments which in interaction with various barriers may hinder their full afidceve
participation in society on an equal basi s witd!l

Having participated in drafting the UNCRPD and being one of the first ten countries in the world
to have ratified this Treaty, the Government of Namibia values respect for human rights,
patticularly human dignity, and nediscrimination.

There are different models of disability, and they include:

the moral and/or religious model (under this model, disability is understood as an act of God);
the medical model (disability is viewed as a disease);

the economic model (proponents of this model view disability as a challenge to productivity);
the cultual model (which takes disability as a cultural issue);

the human rights model (supporters of this model view disability as a human rights issue);
the identity model (proponents of this model argue that disability is an identity);

the social model (praments of this model understand disability as a socially constructed
phenomenon); and

1 the charity model (which approaches disability as victimhood).

= =4 —a —a —a _—a —a

3 [The footnote reference in the text is not linked to a footnote in th&overnment Gazettg
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This Policy is informed by and applies a blend of the various models, but emphasises the human
rights malel.

DISABILITY AS A HUMAN RIGHTS ISSUE

I n the past, disability was regarded as an
disabilities falling on the family. Intervention was channelled through welfare institutions with
littlteornocanmi t ment to addressing disability in o

responsibilities, for example, access to health care, education, training, employment, service
delivery, sport and recreation and public transport. The dependency whidhéscentre of the
welfare model has disempowered persons with disabilities, isolated, segregated, undermined their
dignity, and marginalised them from mainstream society.

The adoption of the UN Convention on the Rights of Persons with Disabiliti@®éfaved the

way for a human rightbased approach to addressing disability. The human rights and
developmental model focus] on creating equal opportunities and putting persons with
disabilities on equal footing with others in society on account of ieerent seHworth. The
principle of equal rights implies that the needs of every individual are of equal importance, and
that those needs must be made the basis when planning and making policies. Furthermore, all
resources must be employed in suchagt @s to ensure that every individual has equal opportunity

to participate.

This model posits that persons with disabilities must assume wider inclusion and protection as a
fundamental human right. Furthermore, they should receive the support they ittdadhe
ordinary structures of society in areas such as education, health, employment, and social services.

DISABILITY AS A DEVELOPMENTAL ISSUE

Persons with disabilities are an integral part of society. Consequently, they are key stakeholders
in the cevelopment of society. The exclusion of persons with disabilities from development
programmes can lead to serious economic consequences for society. Disethilitive
development is an essential condition for a sustainable future. Data from the Naratlstics
Agency show that persons with disabilities participate in different economic activities, such as
legislators and senior government officials, professionals, technicians, service workers and craft
and related tradi ng. ajoflithd persanpvath disabditteowere skilldd a t
agriculture and fishery workers with 42.5 percent, followed by elementary occupations 14.6
percent, 0 and that #Athe | east occupied was

Unlike the Millennium Devapment Goals (MDGs), which made no reference to disability, the
Sustainable Development Goals (SDGs) have explicitly recognised the need to include disability
as part of the sustainable development agenda. Thus, reference to disability is made in different
parts of the SDGs about education, growth and employment, inequality, accessibility of human
settlements, as well as data collection and the monitoring of the SDGs. The implementation of
the SDGs envisages that persons with disabilities must become fivedmembers of their
communities, contributing to sustainable economic development.

RATIONALE

Namibia ratified the United Nations Convention on the Rights of Persons with Disabilities
(UNCRPD) and the Protocol to the African Charter on the RighBeodons with Disabilities.

These treaties mandate State Parties to adopt legislative, administrative, and judicial measures to
promote and protect the rights of persons with disabilities.

i S SL
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Despite the enactment of various legislative instruments ainmetsating broader inclusion and

the protection of persons with disabilities, and the notable progress achieved over the years,
significant gaps remain in policy implementation, institutional coordination, and inclusive service
delivery. The Namibia Statiss Agency has identified the growing number of persons with
disabilities as a national concern, with implications across sectors, particularly health, education,
employment, and infrastructure.

A key motivation for the development of this 2025 Nationdidy@n Disability is the recognition

of the shortcomings of the 1997 Policy, which has not been able to effectively respond to the
changing social, economic, and legal landscape. The 1997 Policy lacked a robust implementation
framework, had limited mechams for accountability, and did not adequately address
intersectionality, accessibility standards, or erigen planning. These weaknesses have
contributed to continued marginalisation and poor secimnomic outcomes for persons with
disabilities.

The Situational Analysis conducted in preparation for this Policy revealed that many of the
challenges faced by persons with disabilities stem from inadequate policy enforcement,
fragmented institutional responsibility, and the absence of disat@lfyonsie budgeting and
planning. Key findings highlighted persistent barriers such as inaccessible public infrastructure,
limited access to inclusive education and health services, underrepresentation in employment, and
minimal participation in decisiemaking pocesses.

Therefore, this Policy seeks to address the mischief caused by the ineffective application of prior
disability frameworks and to respond directly to the lived realities and challenges identified

through evidencdased analysis. It aims to advargisability inclusion through a coherent,

actionable, and rights a s e d policy aligned wi t h Nami bi abds
international obligations.

ALIGNMENT

From a continental and regional perspective, United Nations 2030 Agenda and theaBlgstai
Development Goals, which is aimed at securing a future of prosperity and peace for people and

pl anet, |l eaving no one behind, moreover the Pol
2063; as well as the SADC Regional Indicative Strategiegment Plan (RISDP) 2022030

and Vision 2050.

From a national perspective, this Policy is aligned to the Constitution of the Republic of Namibia,

Vision 2030, and the Sixth National Development Plan (NDP6), as well as the SWAPO Party
Manifesto Programme (SPMP) 2022030 Implementation Plah.

The Policy is overtly informed and is a respo
Nations Convention on the Rights of Persons with Disability and the African Disability PPotocol

as well as other compteentary Regional and International Treaties bindingrinn] Namibia.

In addition to the above, this policy is aligned to, informed by and in promotion of the Laws set
out hereto below:

NATIONAL LAWS

THE CONSTITUTION

“The Sixth National De v el o p meauiney BWaads redlizn® Vstoh 2080sanddranéldatingéhe Al ego i n
V2030 objectives. The NDP6 will cover the financial years 2025/26 to 2030/31.

5 Available at <The African Disability Protocol: Enhancing Disability Rights Protection in Afrio&frican Law Matters>.

[The website link is missing inthe  Government Gazette ; it is <www.africanlawmatters.com/blog/the-african-disability-protocol-
enhancing-disability-rights-protection-in-africa>.]



http://www.africanlawmatters.com/blog/the-african-disability-protocol-enhancing-disability-rights-protection-in-africa
http://www.africanlawmatters.com/blog/the-african-disability-protocol-enhancing-disability-rights-protection-in-africa
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The Constitution is theupreme law of Namibia and accords all persons, including persons with
disability, several fundamental human rights and freeflarhich demands the adoption of laws

to strengthen the realisation of these fundamental rights and freedoms for persorsailitydi

by either adopting policy and legal frameworks, as well as administrative, judicial measures, with
special consideration to protecting and promoting the rights and interests of persons with
disability.

Article 5 of the Constitution enjoins thexecutive, Legislature, Judiciary, and all organs of the
Government and its agencies and, where applicable to them, by all natural and legal persons
respect and uphold the fundamental rights and freedoms dmcenmder Chapter 3 of the
Constitution. Moreover, chapter 11 of the Namibian Constitution encodes the States commitment
to the primaryPrinciples of State Policgnumerated under Article 95 that stipulates the state shall
actively promote and maintain theelfare of the people by adopting policies that are aimed at
inter alia, the implementation of the principle of rdiscrimination particularly in respect of
women, the protection of labour rights, fair and reasonable access to public facilities and
resouces, well as the maintenance of an acceptable level of nutrition and a decent standard of
living and the enjoyment of social and cultural opportunities, the provision of social amenities
and benefits, and equal access to justice and legal aid with dud teghe resources of the State,

the ability to influence Government policies and the protection of the environment.

NATIONAL DISABILITY COUNCIL ACT

The National Disability Council Act, 2004 (Act No. 26 of 2004) establishes the National
Disability Couwncil of Namibia (NDCN/ Council) that is mandated to implement the National
Disability Policy and to make recommendations for law reform and development of issues
relating to persons with disability. Council iister alia mandated to gather information and
receive annual reports from OMAS regarding issues relating to persons with disability and to
report the findings from these reports to the National Assembly.

CHILD CARE AND PROTECTION ACT

The Child Care and Protection Act, 2015 (Act No. 3 of 2015) extpnotection to children, and

it affirms the fundamental principle of the United Nations Convention on the Rights of the Child
(CRCY; namely that in all matters concerning the care, protection andbaialy of a child arising
under any proceedings, amts and decisions by an organ of state in any matter concerning a child
or children in general, theest interests of the child concerned are the paramount considetation

It expressly incorporates the fact that a child with a disability is one of thenpant factors in
determining the best interest of a child in a given circumstance.

Section 4 of this Act also requires that children with disability must be accorded the right to
participate in matters concerning them and due consideration shoulddodeac respect of

any child who may experience barriers to participation for any reason, including disabitity.

a general principle under this Act that children must be protected from direct or indirect
discrimination on the grounds of inter alia disabitityzurthermore, this Act stipulates that all
proceedings, actions or decisions in matters concernamijcamust adequately respond to any
special needs that the child may have as a result of a disability or chronic illness.

& Chapte 3 of the Constitution.

7 Article 2 of the CRC.

& Section 3 of the Child Care and Protection Act, 2015.

% Section 4 of the Child Care and Protection Act, 2015.

10 section 5 of the Child Care and Protection Act, 2015. regional director and in thef agsd@vate hospital or clinic an equivalent
official, may consent to a medical intervention in respect of or a surgical operation on a child if the interventiortion dpera
necessary to preserve the life of the child or to save the child from serilassing physical harm or disabilityrhe text after

fi 2 0 1 &ppears to be misplaced.]
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In order to ensure that the perspectives of children with disabilities receive national consideration
in policy and legal framewor&f the country, the Child Care and Protection Act, 2015 provides
for the appointment of the Chairperson of the National Disability Council established under the
National Disability Council Act, 2004 (Act No. 26 of 2004) as a statutory member of the Nationa
Advisory Council on Childreft

Most especially, the Act sets out the processes and procedures to deal with children in need of
protective services (vulnerable children, which invariably includes children with disability) and
contains a number of provims to cater for children with disabilitiésln the same spirit the Act
provides that ams a] superintendent of a hospital or the regional director of a clinic or an acting

superintendent OfThis sentence ends here in the Government Gazette . The misp laced text in
footnote 10 appear]g]  regionaldiredtooand)in theease af a piivate hospital or clinic an
equivalent official, may consent to a medical intervention in respect of or a surgical operation on a child if
the intervention or operation is necessary to preserve the life of the child or to save the child from serious or

lasting physical harm or disability.0] Section 241 of the Child Care and Protection Act, 2015, sets out

the requirements and procedure[fors sentence ends here inthe  Government Gazette . Some of
the text from the paragr aph bel ow appear s éapplying B dsabitity gnaats fer:childien
with disability. It provides that the disability grant may be extended in addition to any other welfare grants
(State maintenance grant) and is payable until the child becomes eligible for a disability pension in terms of
the National Pensions Act, 1992 (Act No. 10 of 1992).0 ]

Section 114 of the Act further prohibits discrimination against personaccount of, among
others, disability in the recruitment, promotion, transfer, and termination of teachers applying for
disability grants for children with disability. It provides that the disability grant may be extended
in addition to any other welfa grants (State maintenance grant) and is payable until the child
becomes eligible for a disability pension in terms of the National Pensions Act, 1992 (Act No. 10

of 1992).[The text in this paragraph seems to be garbled ; some of it appears to belong abo ve, as
indicated. T h e t Seation 1T of the Act further prohibits discrimination against persons on account of,
among others, disability in the recruitment, promotion, transfer, and termination of teacherso appears to
refer to a provision of the Basic E ducation Act, 2020, which is di scussed in the section below. ]

BASIC EDUCATION ACT

In amplification of the right to education guaranteed under Article 20 of the Constitution, the
Basic Education Act, 2020 (Act No. 3 of 2020) extends the rigledtaation, proscribes any
conduct and practice that deprives persons of the right to education on account of, amongst others,
disability and criminalises this conduéfThe Minister is thus authorised to approve that a learner
receives education and insttions at a school conducted at home and known as home schooling,

if a situation relating to health or disability exists that prevents the learner from attending or fully
benefiting from regular school attendance.

Section 12 is dedicated lmarners with disabilities and special needs; to this end, it provides that
the Minister responsible for basic education must ensure that the basic education curriculum is
inclusive and disability sensitive and that adequately trained human resourcedegndte
instructional resources are catered for at the school level. The Minister is further mandated to
provide for a separate vote for the funding of education for learners with disabilities to cater for
inclusive education and resource schools in aeoarel with the decentralisation policy; and
where it is reasonably possible, establish specialised centres of resources which support schools
in the implementation of the policy on inclusive education addressing the specific needs of
learners with disabiliés and special needs in education.

11 Established in terms of Section 11 of the Child Care and Protection Act, 2015
12 Section 145(3)(n).
13 Section 6 read with Section 7 of the Basic Education 2a20.
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The Act further provides that the Minister must consult with the Ministers responsible for
disability, amongst others, in the process of developing the national policy framework on basic
education that must incorporagepolicy on integrated early childhood educatibn.

Similarly, the Minister is authorigé to set minimum standards for schools and hostels for school
infrastructure for schools and hostels which must accommodate learners thiaishase]
special neesl arising from physical, medical, sensory, learning, emotional or behavioural
difficulties which require provision which is additional to, or different from, that generally
required by learners of the same age in schools other than resource schoolsinghal¢o
infrastructure that is disability friendly and gender sensitive or responsive.

As a quality assurance measure, the Act empowers quality assurance officers to visit State schools
and centres for education, to assess the implementation and efiesévand efficiency of any
programme of education which have been devised in respect of individual learners who have a
disability or special educational ne€ds.

In order to ensure that the concerns and needs of pupils with disability are adequaigdyerns

the Act provides that the regional education forum established under section 96 of the Basic
Education Act, 2020 should include three persons representing persons with disabilities,
nominated by the National Disability Council established by th@NaitDisability Council Act,

2004 (Act No. 26 of 2004).

In the same vein, the Act also requires that the National Examination, Assessment and
Certification Board must comprise one person representing persons with disabilities nominated
by the National Bsability Council established by the National Disability Council Act, 2004 (Act
No. 26 of 2004).

NAMIBIAN QUALIFICATIONS AUTHORITY ACT

The NQA is a public enterprise that is responsible for quality assurance in higher education and

training in Namibia.So me o f the NQAOGs statutory function
providers, evaluating qualifications and managing the National Qualifications Framework (NQF)

of Namibia.

The Regulations under the Namibian Qualifications Authority Act, 1996 (Act Nof 2996)
expressly stipulate accommodating the needs of persons with disabilities in all buildings,
facilities, and resources, as an accreditation requirement, for the Accreditation of Persons,
Institutions and Organisations, Learning facilities.

AFFIRMATIVE ACTION (EMPLOYMENT) ACT

Pursuant to Article 23 of the Constitution, which authorises Parliament to enact laws that will
directly and indirectly provide advancement of persons that has been socially, economically, or
educationally disadvantageg past discriminatory laws and policies.

For this reason, the Affirmative Action (Employment) Ac®98 (Act No. 29 of 1998) designates
suitably qualified persons with disabilities as the category of persons who must enjoy preference
in recruitment desions by private and public Employers to achieve equal opportunity and
representation in employment in accordance with Article 10 and Articl@t88 Act defines
affirmative action as action measures designed to ensure that persons in designatedjgyoups en
equal employment opportunities at all levels of employment and are equitably represented in the

14 Section 4 and 14 of the Basic Education Act, 2020.

15 Section 4 and 14 of the Basic Education Act, 2020.he f oot not e r e f BaveenmeneGadeftel i indomectt amce
has been corrected to be footnote refer ence 15. The text of this footnot e repeats the text of footnote 14 ; the policy text which it
accompanies appears to refer to section 48(5)(c) of the  Basic Education Act, 2020 .]



Republic of Namibia 23 Annotated Statutes

National Disability Council ~ Act 26 of 2004

workforce of a relevant employer. It also regards making reasonable efforts in the workplace to
accommaodate, physically or otherwise, persons with didabikis an affirmative action measure.

The Employment Equity Commission is mandated to monitor and evaluate the implementation
of the affirmative action policy and law through appropriate affirmative action plans.

PUBLIC ENTERPRISES ACT

The Public Enterprises Act, 2019 (Act No. 1 of 2019) provides for the efficient governance of

public enterprises, the monitoring of their performance, and provides for the restructuring of

public enterprises. It provides that when contemplating restrogtiinister must consider the

inclusion of schemes aimed at achieving empowerment objectives through increasing private
sector participation, and in particular for the empowerment of persons who have been
disadvantaged by past discriminatory laws and mestthat were applied before the date of
Nami bi ads independence, which includes persons

NATIONAL PENSIONS ACT

[The] Nat i onal Pensions Act, 1992 (Actasaifpersol 0 of 1¢
who is, owing to any phyal or any mental disability, incapable to obtain from any employment

or the practising of any profession or trade, or from the rendering of any service, the means

needed to enable him or her to adequately provide for his or her own maintenance, and has

attained the age of 16 years

Section 2 of the Act authorigethe Minister in consultation with the Minister of Finance, to pay

out of moneys appropriated by law for such purpose, to aged, blind and disabled persons basic
state pensi onaensionshand disability pensors,resdectiyely; to any person to

whom suclpension is paid, additional and supplementary allowances; and to or on behalf of any

person to whonsuch pension is paid who is in such a physical or mental condition thashe or

needs to be cared for, an attendant o6s all owance

WORKMANGOGS COMPENSATI ON ACT

The Wor kmanos (Empl oyees) Compensation Act, 1
compulsory for Employers employing at least one person to register with the Social Security
Commission of Namibia. Following registration, employers are required to contribute a specific

percentage of gross payroll, in line with the industry classification.name of the Act referred
toisnowthe AEmp | oy ee s 6 Co mpceitwasdarnedyn calkedthe iWor k mends Compensati on
Acto.]

The Act classifies injuries sustained in four (4) categories, nhamely: permanent total incapacity,
permanent partial incapacity, temporary incapacity, and fatal injury leading to the death of a
worker.

Subject toa number of rules, it provides that in case of Permanent Total Disability (more than

30% disability), an employee is entitled to wu
earnings before the disability began. In the case of permanent partial digatiliin assessed

disability of 30%), a lump sum of wup to 15 tim
[aveis] pai d. I n the case of Temporary Disability, |

wage is paid up to 12 months. The benefit l@yextended for up to 6 months. After 18 months,
the Social Security Commission must decide either to extend the temporary disability benefit or
initiate [a] permanent disability pension.
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In case of death, survivor benefits are paid to the spouse pimangt® The maximum survivor

benefit is 100% of the permanent disability pension the deceased person received or was entitled

to receive. The funeral grant is also paid as a lump sum amount. There is also provision for a lump

sum death benefit, whichis generdlywi ce t he deceased workeroés ear

SOCIAL SECURITY ACT

The Social Security Act, 1994 (Act No. 34 of 1994) establishes the Social Security Commission

of Namibia (SSC) who is mandated to inquire into and advise the Minister iokJaistl Labour

Relations on matters relating to social security in Namibia, including the administration of any

fund or scheme including t hdl| Wow kiman bésmp Coympe o
Compensat i on whetherestablished by this Act aryeother law, and the determination

of contributions and benefits.

Employers must register with the S§Cthis registration renders them eligible for membership

[in] the Maternity Leave, Sick Leave and Death Benefit Fund; the National Medical Bemefjt F
except if he or she is a member of any other medical fund or scheme approved by the Minister on
recommendation of the Commission; or the National Pension Fund, except if he or she is a
member of any other pension fund or scheme approved by the Mimistecommendation of

the Commission.

It, in essence, offers employees a social security safety net in the case of maternity, sickness,
death and at retirement. This Act makes provision that pension benefits payable in respect of the
retirement, permanent disability, or death of members are to be as prescribed.

The Act also established a Development Fund, which provides funding for training schemes for
disadvantaged, unemployed persons and has a dedicated disability assistancavetlus a

MOTOR VEHICLE ACCIDENT FUND ACT

The Motor Vehicle Accident Fund Act 2007 (Act No. 10 of 2007) was promulgated to respond
to physical disabilities caused by motor vehicle accidents. The Motor Vehicle Accident Fund
(MVA) Act provides for the estalshment, administration, and management of the Motor Vehicle
Accident Fund as an administrative body that provides assistance and benefits to persons injured
in motor vehicle accidents, playing an important role in the health and rehabilitation of people
with disabilities.

COMMUNAL LAND REFORM ACT

Communal Land Reform Act, 2002 (Act No. 5 of 2002)n terms of the Regulations
promulgated under this Act, persons with disabilities are given a higher score when applying for
and being allocatedeaseholds’ Regulation 23C(4) lists the factors considered during the
evaluation with the point scoring system for infrastructure development suppbet[the word
Aithato i s s members oforecognised marginalised groups, such as peogle wit
disabilities, score two points.

Regulation 23G(3) requires Traditional Authorities to use factors and an associated point scoring
system when evaluating and recommending applications for members of recognised marginalised
groups, suclhes persons ] with disabilities.

16 The spouse pension is 40% of the permanent disability the deceased person received or waserditeéto ve. The or phanés
pension is 20% of the permanent disability pension ionlse deceased
available until the child reaches the age of 18 years. However, the orphan pension ceases evényeeisrd the child marries

before turning 18.

17 Regulation 23C and 23G.
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ELECTORAL ACT

Electoral Act, 2014 (Act No. 5 of 2014)Schedule 2 of this Act contains the Bill of Fundamental
Vot ersdo Rights and Duties that accords every Ne¢
paper in a polling booth constructed in a manner possible for physically disabled%oters.

In pronmotion of this right, Sections 89 and 91 provide that the Electoral Commission of Namibia
mustforf t he wor d #f or oinithe detenmination ofbopoling stations for any election,
consider the convenience to and accessibility by people with litieabin a similar vein, Section

103 mandates that Presiding Officers assist voters who are incapacitated by blindness or other
physical disability.

LABOUR ACT

Section 5(1)(e) of the Labour Act, 2007 (Act No. 15 of 2007) sets out a definition ofam pers
with disability and prohibits direct or indirect discrimination based on any degree of physical or
mental disability in employment. In this regard, section 5(4)(a) sanctions the affirmation of
racially disadvantaged persons, women, or persons withildisabn employment decisions and
mandates equality in their representation in the workforce of an employer.

CRIMINAL PROCEDURE ACT

Chapter 13 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977) (CPA) deals with the:
Capacity of an Accused to Understand Proceedings: Mental lliness and Criminal Responsibility,
[and] sections 77, 78 and 79 of the CPA provide for procedures relatitig management of

court processes and custody of remand detainees where mental illness affects the criminal
proceedings.

ABORTION AND STERILIZATION ACT

Notwithstanding the fact that abortion is illegal in Namibia, Section 3(1) of the Abortion and
Stailization Act, 1975 (Act No. 2 of 1975) authoriseabortion in instances when there is a risk

that the child will be born with physical ordme nt a | def ect; soewhenahes!l y han
mother is unable to handle parental responsibilities asili ocdsmental disability

MAINTENANCE ACT

Section 16(4) of the Maintenance Act, 2003 (Act No. 9 of 2003) sets out guidance to Presiding
Officers when issuing maintenance orders, it mandates them to, where the beneficiary has
disabilities,consider, among others, the h e vhed di §i superfl uous]

(a) the extent of the disability;

(b) the life expectancy of the beneficiary;

(c) the period that the beneficiary would, in all likelihood, require maintenance; and

(d) the costs of medad and other care incurred by the beneficiary as a result of the disability.

18 Section 89(2)(g), 91(1)(b), 103(1)(a) of the Electoral Act, 2014.
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NAMIBIA SPORT ACT

Section 4(1)(d) of the Namibia Sport Act, 2003 (Act No. 12 of 2@d8ourages the appointment
of a person nominated by the national umbrella sports bodyefmple with disabilities to the
Namibian National Sports Commission.

NATIONAL YOUTH COUNCIL ACT

It is a particular function of the National Youth Council to advocate for rights and opportunities
for the youth with disabilities under section 3 of the dladil Youth Council Act, 2009 (Act No.

3 of 2009). In the same vein, this Act mandates that the National Federation of Persons with
Disabilities must also nominate a person to serve on the National Youth Service Board, which is
the decisiormaking body oftte National Youth Service.

INTERNATIONAL LAWS
CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES

In 2006, the United Nations adopted the Convention on the Rights of Persons with Disabilities
(UNCRPD)*The Convention adopts a huméghts-based approach to addressing the challenges
faced by persons with disabilities. It commits State parties to develop and carry out policies, laws,
and administrative measures for securing the rights recognised in the Convention and to abolish
laws, egulations, customs, and practices that constitute discrimirfation.

The CRPD is founded on the notion of equality and provides that persons with disabilities will
enjoy rights on an equal basis with other persons. The CRPD is premisedfonddmental
principle of reasonable accommodation, legal capacity, and autonomy of persons with disability.
This Treaty aims to promote, protect and ensure the full and equal enjoyment of all human rights
and fundamental freedoms by persons with disadslitand to promote respect for their inherent
dignity.2? It binds States to ensure the equal rights and advancement of women and girls with
disabilities?? and protetis] children with disabilities?

With regard to education, the Convention calls foratcaccess to primary and secondary
education, vocational training, adult education, and lifelong learning. It also obligates States to
keep measures in place and ensure that pupils receive their education in the most appropriate
modes of communication froteachers who are fluent in sign language and Brille.

Article 25 of the CRPD furthermore binds State Parties to ensure that persons with disabilities
have the right to the highest attainable standard of health without discrimination based on
disability. The Convention also mandates States to enable persons with disabilities to attain
maximum independence and to strengthen their ability to provide comprehensive rehabilitation
services in the areas of health, employment, and education.

1% The Convention on the Rights of Persons with Disabilities and its Optional Protocol (A/RES/61/106) wasaudpted
December 2006 at the United Nations Headquarters in New York, and was opened for signature on 30 March 2007.

20 Article 4 of the CRPD.

21 Countries must protect the physical and mental integrity of persons with disabilities, just\zrjone else (Article 17),
guarantee freedom from torture and from cruel, inhuman, or degrading treatment or punishment, and prohibit medicéicor scienti
experiments without the consent of the person concerned (Article 15). Laws and administrativesmeastuguarantee freedom
from exploitation, violence, and abuse. In case of abuse, States shall promote the recovery, rehabilitation and redfitbgration
victim and investigate the abuse (Article 16). Persons with disabilities are not to be subjechbéglary or illegal interference with
their privacy, family, home, correspondence, or communication. The privacy of their personal, health and rehabilitatiatioimfor
are to be protected like that of others (Article 22).

22 Article 6 of the CRPD.

Z Article 7 of the CRPD.

2 Article 24 of the CRPD.

% Article 27 of the CRPD.
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The CRPD reques a shift from traditional ways of looking at disability as individual impairment

to a focus on State obligations to creating enabling environments that promote inclusiveness and
accommodate all human beings in their diversity. State parties to the @onveommit to

combat stereotypes and prejudices and promote awareness of the capabilities of persons with
disabilities?®

To this end, the CRPD advances that the policy and legal framework must enable persons with
disability to live independently, to lrecluded in the community, to choose where and with whom

to live and to have access tehinme, residential and community support servi¢éisenvisages

that personal mobility and independence are to be fostered by facilitating affordable personal
mobility, training in mobility skills and access to mobility aids, devices, assistive technologies
and live assistanc& Countries further undertake to ensure that persons with disability have equal
rights to own and inherit property, to control their finaheiffairs and to have equal access to
bank loans, credit and mortgagéState Parties are enjoined to recognise the right to an adequate
standard of living and saocial protection; this includes public housing, services and assistance for
disability-related needs, as well as assistance with disabiitgted expenses in case of povétty.

It also recognige] the right of persons with disabilities shialial- to] have the equal opportunity

to experience parenthood, to marry and to found a familgetide on the number and spacing

of children, to have access to reproductive and family planning education and means, and to enjoy
equal rights and responsibilities regarding guardianship, wardship, trusteeship and adoption of
children Discrimination reléing to marriage, family and personal relations shall be elimirfated.

Discrimination relating to marriage, family and personal relations shall be eliminBerdons
with disabilities shall have the equal opportunity to experience parenthaodsty and to find
a family, to decide on the number and spacing of children, to have access to reproductive and
family planning education and means, and to enjoy equal rights and responsibilities regarding

guardianship, wardship, trusteeship and adoptibrehildren3? [This paragraph repeats the
paragr aph above.]

The CRPD also binds State Parties to promote access to information by providing information
intended for the general public in accessible formats and technologies, by facilitating the use of
braile, sign language and other forms of communication and by encouraging the media and
Internet providers to make online information available in accessible fotfridts. Convention

place an obligation on Member States to ensure equal participation ingba@itd public life,
including the right to vote, to stand for elections and to hold office.

Countries are to ensure equal participation in political and public life, including the right to vote,
to stand for elections and to hold offi@eticle 29).

The Convention further commits States to promote participation in cultural life, recreation, leisure
and sport by ensuring provision of television programmes, films, theatre and cultural material in
accessible formats, by making theatres,seums, cinemas and libraries accessible, and by
guaranteeing that persons with disabilities have the opportunity to develop and utilise their
creative potential not only for their own benefit, but also for the enrichment of society. They are
also to ensurtheir participation in mainstream and disabi#gyecific sports (Article 30).

26 Article 8 of CRPD.

27 Article 19 of the CRPD.
28 Article 20 of the CRPD.
2 Article 12 of the CRPD.
30 Article 28 of the CRPD.
31 Article 23 of the CRPD.
32 Article 23 of the CRPD.
33 Article 21 of the CRPD.
34 Article 29 of the CRPD.
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Article 13 also guarantees the right to access to justice FOR all persons with disabilities.

The Convention mandates States to designate a focal point in the governmesatna cational
mechanism to promote and monitor implementation to ensure the implementation and monitoring
of the Convention on a domestic level.

On an international level, the Committee on the Rights of Persons with Disa®ilifiésonitor
the inplementation of the Convention and serve as the mandatory recipient of periodic
implementation reports from State Parfiés.

In order to support the efforts by developing Countries in implementing the CRPD, the
Conventionrmakes provision for developmentasistance to developing countriés.

In order to ensure that State Parties are held accountable for their obligations under the CRPD,
Article 18 under the Optional Protocol allows individuals and groups to petition the Committee,
provided national recase procedures have been exhausted.

THE PROTOCOL TO THE AFRICAN CHARTER ON THE RIGHTS OF PERSONS
WITH DISABILITIES

The Protocol to the African Charter on the Rights of Persons with Disabilities (African Disability
Protocol) is a substantive supplementdwgument drafted under Article 66 of the African Charter

on Human and Peoplesd Rights (African Charter)
for the unmet needs of Africans with disabilities and to fill the contextual gap under the®€RPD.

In this regard, Article 11(1) of the Protocol requires States to modify, outlaw, criminalise or
campaign against cultural practices, attitudes based on tradition, culture, religion, superstition, or
other reasons, which negatively affect the human rightisfandamental freedoms of persons
with disabilities. It contains Articles addressing issues such as ritual killings, the role of the
family, caregivers, and community (Article 25); and also includes marginalised groups such as
persons with albinism.

Its [#s The] overall purpose of the Protocol is to ensure the full and effective participation and
inclusion of persons with disabilities in society.

GUIDING PRINCIPLES
In implementing this policy, Namibia must be guided by the following principles:

(@) Respect for and protection of inherent and fundamental rights and freedoms of persons
living with disability;

(b)  Equality and nofdiscrimination;
(c) Individual autonomy and setfovernance, and independence of persons;

(d) Full and effective partipation, representation, and inclusion in decisitakking processes
relating to persons with disability;

3 Article 33 of the CRPD.

% The Committee on the Rights of Persons with Disabilities (CRPD) is the body of independent experts which monitors

implementation of the Convention by the States parties.

37 Articles 34 to 39 of the CRPD.

% Article 32 of the CRPD.

®The Protocol to the African Charter on Human and Pemples6 Right
Disability Protocol) was adopted on 28 January 2018 and entereaiogodn 5 July 2024. Namibia ratified this Protocol in June

2023.
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(e)

()

()]

(h)

(i)

@)

(k)

M

(m)

(n)

Accessibility: to achieve maximum accessibility for persons with disability, take measures
to. Identify and eliminate barriers to accessibjlitycluding those relating to physical
environments, transportation, information, and communications. In line with this principle,
implementers must embrace the:

Universal access (UA): principle that refers to the removal of cultural, physical, sadial, a
other barriers that prevent people (including people with disabilities) from entering, using,
or benefiting from the various systems in a society that are available to other citizens and
residents; and

Universal design (UD): principle that holds that the design of products, environments,
programmes, and services contemplated in this policy must be implemented in ways that
make these facilities usable by all persons to the greatest extent possible tivéhoesd

for adaptation or specialised design by the user.

All assistive technologies that some individuals, including people with disabilities, may
require should meet the principles of UD, a valuable means of achieving UA;

Respect for theevolving capacities of children with disabilities and to preserve their
identities;

Consideration of the best interests of the child in all decisions relating to children with
disability;

Reasonable accommodation: respect for difference andp@rre of persons with
disabilities, as part of human diversity and humanity, it is necessary to make appropriate
modifications and adjustments, not imposing a disproportionate or undue burden, where
needed, to ensure persons with disabilities enjoy ercese on an equal basis with others

all human rights and fundamental freedoms;

Access to Information: to make information available in formats accessible to persons with
disability;

Family care and community support: the family is the besgtygaiet for a person with a
disability to live, grow and enjoy their fundamental human rights and freedoms;

Sectorspecific Guidance and Implementation: notwithstanding the fact that the human
rights enshrined in the CRPD are interrelated, interdig@nand indivisible] sector
specific disability interventions must be employed where necessary to ensure the inclusion
and full enjoyment of human rights by persons with disabilities;

Disability-inclusive development: including disabilisensitve measures in the design,
implementation, monitoring and evaluation of all development policies and programmes
employing the twirtrack approach at social, political, and economic structures;

Cooperation and Coordination: the successful realisatidhe objectives of this Policy
hinges on effective coordination, cooperation amongst national and international
stakeholders; and

Progressive realisation: owing to available resources, competing national interests, and
constitutional imperativeshé objectives and aspirations expressed in this Policy will only
be realised progressively.
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POLICY DIRECTION
THE VISION

A socially just, accessible, and inclusive country, in which the human rights, belonging,
contribution, potential andiversity of all people with disabilities are recognised, respected, and
celebrated.

To create a human rightmsed, inclusive, and barrifree society in which persons with
disabilities are empowered to contribute to the development process of theiuniims and
Namibia on an equal basis with others.

THE MISSION

To offer forwardthinking strategic direction for the Government, its partners, and stakeholders
to ensure a human rightentric disabilityinclusive agenda for Namibia.

THE GOAL(S)

The primary goal of this Policy is to accelerate the recognitionefuhdamental rights and
freedoms of persons with disabilities, to improve their equality and quality of life of life by
increasing their inclusion and participation in secigtural, civil and economic processes and
opportunities and providing an enalgirnvironment through a strong legal framework and
strengthened partnerships and collaboration to foster disabititysive development in
accordance with the Constitution, UNCRPD and the AU Protocol on the Rights of Persons with
Disabilities and in aligment all other complementary domestic policy and legislative framework.

POLICY OBJECTIVES AND STRATEGIES

The critical objectives of this Policy and the Strategies that will be employed to achieve them
are set out below:

Objective 1: To further enhance full accessibility for persons with disabilities to all
public and private infrastructure, services, ICT and live independently,
being includedin the community and have personal mobility.

Strategy 1: Facilitate the Development, Accreditation, and lempentation of the
nationaldisability accessibility standard(s) on infrastructure.

Although Namibia ratified the UNCRPD, national accessibility standards are still lacking. To
ensure full access to spaces, services, and information, Namibia must digntvih e UNCRPD®& s
principles of universal design and inclusion.

Objective 2: To further fast-track the repeal of all discriminatory laws, abolish all
discriminatory practices, ensure the legal rights of persons with
disabilities shall beprotected, including being free from discrimination,
abuse and exploitation and eliminate discrimination and inequality for
Persons with disability and access to justice and legal protection.

Strategy 1: Enactment of the Perspnwith Disabilities Bill.
Nami biaés | aws offer gener al protection for p

Enacting the Persons with Disabilities Bill is crucial to ensure comprehensive legal protection
and foster inclusive, disabiligensitive systems.
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Objective 3: To sustainably provide funding support to adopt policies and programs
to improve the living conditions of persons with disabilities. This will
include providing social security for persons with disabilities and poverty
reduction for persons with disabilities.

Strategy 1: Establish the mechanism to strengthen existing and additional funding
protocols;

Strategy 2: Coordinate social and economic strategies to empower persons with
disability;

Strategy 3: Ensure adequate housing and sanitation for persons with disabilities; and

Strategy 4: Provide intensive training to caretakers/givers on the rights of persahs wi

disabilities and the use of the disability grants and incentives.

Namibia has increased the disability grant and included persons with disabilities in the
Affirmative Action Act, but gaps remain in housing, social security, and economic inclusion.

Increasing disabilitycentric funding and strengthening support services can help improve their

quality of life.

Objective 4: To enhance the Disaster Management Programme by giving special
attention to the vulnerability of persons with disabilities during disasters
and other emergencies.

Strategy 1: Review National Disability Natural Disaster Plan/ Strategy.

Namibia has a daster framework but lacks disabilgpecific strategies and accessible plans.
Reviewing the strategy to include these measures will ensure better inclusion and protection.

Objective 5: To further enhance the right to education to ensure that learners rad
studentswith disabilities have equal access to quality basic and higher
education.

Strategy 1: Strengthen the implementation of the National Sector Policy on Inclusive

Education and provide funding to learners with disabilities; and
Strategy 2: Regllate reasonable Resource School fees for learners with disabilities.

Namibia has promoted inclusive education through the 2013 policy, grants, and hostel fee
exemptions. To improve progress, implementation should be strengthened, and resource school
feesregulated.

Objective 6: To strengthen the prioritisation of inclusive adult education and literacy
improvement for persons with disabilities, with a focus on eliminating
illiteracy, particularly among individuals with mental disabilities and
learning difficulties, as a means to promote equal opportunities and

independence.
Strategy 1: Review the National Policy on Adult Education and Lifelong Learning.
Nami bi aébs policies support inclusiwtemeatalul t edu

disabilities and learning difficulties. Reviewing the adult education policy can improve literacy
and inclusion for these groups.
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Objective 7: To enhance the productivity of persons with disabilities by ensuring that
all vocational training programmes and facilities are integrated and
accessible, in line with the Vocational Education and Training Act 1 of
2008, as an alternative pathway to formal education.

Strategy 1: Review Vocational Education and Training Act 1 of 2008.

Namibia has a sbing vocational training framework, but the current Act lacks clear provisions
on accessibility for persons with disabilities. Reviewing it to include inclusive measures will
ensure equal access and improve employability for persons with disabilities.

Objective 8: To continue strengthening equal employment opportunities for persons
with disabilities in the labour market, while improving sheltered
employment for those unable to meet competitive job demands, through
the creation of jobs and the promotion ofair, non-discriminatory labour
practices.

Strategy 1: Enhancing Employment Opportunities for Persons with Disabilities in
Namibia.

Namibia has laws promoting inclusive employment, but persons with disabilities still face barriers
to securing and retaimjj jobs. To improve this, inclusive employment opportunities should be
enhanced.

Objective 9: To continue promoting all cultural, religious, recreational, sports and
political activities that are inclusive to persons with disabilities by
guaranteeing Soial Integration and environmental sustainability for the
benefit of persons with disability.

Strategy 1: Coordinate, improve and implement the disability accessibility standards and
other social welfare programs.

Namibia has promoted disability inclosi through public awareness and government
representation, but barriers remain in social and cultural participation. Coordinating and
implementing accessibility standards and social programmes can help ensure full inclusion of
persons with disabilities iall areas of community life.

Objective 10: To continue advancing disability inclusion by providing training and
sensitisation to personnel and integrating comprehensive disability
related content into the curricula of professionals such as healtlorkers,
teachers, social workers, and community personnel, to reduce
discrimination and improve inclusive public service delivery.

Strategy 1: Establish inclusive training curricula and enhance personnel training on
disability issues to foster a more lasive environment for individuals with
disabilities.

Namibia has introduced disability awareness and training efforts, but coverage remains limited.
Establishing inclusive training curricula and expanding sensitisation will help reduce
discrimination and improve inclusive public services for persons with disabilities.

Objective 11: To strengthen data collection and research on persons with disabilities by
obtaining comprehensive, evidencbased information on their social,
economic, aml living conditions, to inform inclusive planning and
development efforts.
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Strategy 1: Strengthen Disability Annual Monitoring and Reporting; and
Strategy 2: Conduct a needs assessment for disability data.

Namibia has improved disability data collect through surveys, digital tools, and the 2023
Census. Strengthening annual monitoring and conducting a data needs assessment will ensure
reliable, disaggregated data to guide inclusive planning and services.

Objective 12: To continue to promote the geeral health and full participation of
persons with disabilities in family life by protecting the right to personal
integrity and ensuring that the laws do not discriminate against persons
with disabilities [c] oncerning sexuality and parenthood.

Strategyl: Create a Sexual and Reproductive Health Strategy for persons with
disabilities that addresses their needs and improves access to inclusive
healthcare services; and

Strategy 2: Improve Accessibility of General Healthcare Services.

Namibia has updated health policies and held dialogues on sexual and reproductive health for
persons with disabilities. However, stigma and inaccessible services remain barriers. A dedicated
strategy and improved healthcare access will support dignighauy, and inclusion.

Objective 13: To continue strengthening support for Organisations of and for Persons
with Disabilities (OPDs), recognising their critical role in advocacy,
service evaluation, awarenesgising, and identifying the needs of
personswith disabilities.

Strategy 1: Provide Capacity Building and funding for OPDs.

Namibia has supported OPDs through training and policy involvement, though funding is still
limited. Continued capacity building and sustainable funding will strengthdn rble in
advocacy, awareness, and advancing disability rights.

Objective 14: To continue promoting international co-operation and international
compliance by considering all relevant conventions, treaties, protocols,
and agreements pertaining to disabity and rehabilitation of persons with
disabilities, which shall be studied to ratify and accede to such agreements
eventually.

Strategy 1: Align national frameworks with the CRPD and ensure timely reporting to
strengthen internationatooperation and promote the rights of persons with
disabilities; and

Strategy 2: International cooperation and compliance by participating in peer reviews
and increasing international funding for people with disabilities.

Namibia ratified the CRPD, isligning national laws, and submitted its first report in 2020.
Ongoing global partnerships and regular reporting will strengthen inclusion and secure
international support for persons with disabilities.

Objective 15: To continue improving the lives of pesons with mental and/or intellectual
disability by developing strategies and interventions that address the
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needs for Health care, which includes mental health, innovative thinking,
and integrated learning for persons with disabilities.

Strategy 1: Improve the lives of persons with mental and/or intellectual disabilities by
facilitating the finalisation and implementation of the Mental Health Bill and
enhancing support systems.

Namibia provides psychiatric services and has a Mental Health Policputuigted laws and
limited support remain issues. Finalising the Mental Health Bill and expanding community care
will improve support and rights for people with mental and intellectual disabilities.

STRATEGIC TARGET GROUPS

Although disability affects alpersons in a society, including persons without disabilities, who

are often caretakers, educators, employers, service providers, etc. However, the following groups
of persons are designated as strategic target groups under the Policy, on account tothidite fac

the persons in these groups are invariably disproportionately affected and face peculiar needs and
challenges. The government will adopt, intensify, and prioritise interventions in respect of the
strategic target groups over the implementation perio

Women with Disabilities

In light of the 2025/2011 Namibia Census Statistics, it was found that females (51,125), compared
to males (48,288), live with disabilities in Namibia. In many areas, women in general and women
with disabilities in particulahave continued to experience discriminatory practices and are
subjected to cultural, social, political, and economic disadvantages. This has impeded their access
to, for example, education, healthcare, training, and employment. While the government is
committed to realising gender equality by inter alia acceding to the Convention on the Elimination

of All Forms of Discrimination against Women (CEDAW) and the Protocol to the African Charter
on Human and Peoplesdéd Rights onChakeg anRhaght s of
adopted a myriad laws policies and other measures to address discrimination against women,
women with disabilities are yet to enjoy the full benefit of thereof and continues to live on margins
of society, deprived of socieconomic oppdunities and enjoyment of their fundamental human
rights. Therefore, the Government commits that women with disabilities must be accorded
prioritised support and protection.

Children and Young Persons with Disabilities
In the same vein, data from the Niia Statistics Agency Population and Housing Census Report

shows t hat Achil dr e nd thati drehnot dattesding iEdrly Childheod a g e d
Devel opment programs has increased from 3,359
(2

was decreasefro;i0 . 4 percent (2001) to 28.9 percent 0
that never attended school. It is therefore critical that the Government adopts measures to intensify
responses to the needs of children and young persons with disabilities.

Based on the fundament al principles wunder t he

particularly the Convention on the Rights of the Child, Namibia undertook to ensure that children
and young persons with disabilities enjoy their fundamental righéxjaal basis with others and

that children and young persons with disabilities are visible and integrated into Additionally, the
State is obligated to respect the evolving capacities of children and young persons with
disabilities, as well as the right poeserve their identity. The State is also under a duty to adhere
to adopt policies, legislation and interventions that are within the best interests of the children and
young persons with disabilities.
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While there exist policies and programmes towards ensuring the development abelimgebf

children and young persons, children and young persons with disabilities are often excluded.
There is thus an obligation to engage all efforts to ensure thatezhildth disabilities have equal
opportunities, primarily equal access to education (including Early Childhood Education), sports
and recreation, and receive support and protection to enable them to actualise themselves and to
fully participate and contriltte in all spheres of life.

Elderly Persons with Disabilities

Data from the Namibia Statistic Agency Population and Housing Census Report also informs
thatheie is a high incidences of diTothbeéend,i ti es a
the State must ensure that elderly persons with disabilities remain integrated and are provided

with support and specialised care to enable them to continue participating within their
communities. Given that disability increases with age, the Governmeéhesbtare that elderly

persons with disabilities enjoy access to essential services, such as health, transportation, housing,
social protection, and the built environment, based on the internationally recognised principles of
independence, participatiorare, selfulfilment, and dignity.

Persons with severe Intellectual and/or Mental Disabilities

Persons with severe intellectual and/or mental disabilities also face serious challenges in society.
It is reported that persons with intellectual and/or medisabilities are twice as likely to
encounter stigma and discriminatory practices. In addition, they are susceptible to abuses and
other human rights violations, including forced or coercive treatment and unjustified
institutionalisation.

Consequentlythe Government will strengthen the protection and promote the human rights of
persons with severe intellectual and/or mental disabilities, including fully informed and supported
decisionmaking. In line with international practice and current draft ldve, Government
commits, through provisions in the Mental Health Bill now under review, to gradually move away
from institutionalisation of persons with severe intellectual or mental disabilities. Instead, it will
prioritise communitybased care, supportadihg arrangements, inclusive housing, farvilgsed
support systems, halfway houses, -daye centres, and primary healthcare integration. These
alternatives are guided by utmost respect for their rights and dignity. To facilitate this shift, the
Mental Halth Bill includes measures to regulate and license community facilitiespglasise
restrictive interventions, and ensure support for caregivers and practitioners assisting individuals
with severe intellectual and/or mental disabilities.

Persons with disabilities living in Rural Areas

Data from the Namibia Statistics Agency Census Report further reflects that in persons with
disabilities in rural areas are invariably disproportionally disadvantaged, owing to the peculiar

socic economic ballenges faced by persons living in rural areas that is exacerbated in respect of

persons with disabilities in rural areas For example, on the issue of education, data show that
Aproportion of persons with di s aeérinlruratdareass wi t ho
(82.3%) than in urban areas (17.7%).0 The Gove
disabilities in rural areas are included and prioritised in all the national, regional, local and
constituency development programmes and intdimes. The Policy further calls for regional

and constituency platforms to incorporate and accord preference to persons with disability in all

issues in their programmes and activities.
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War veterans with disabilities

There is a similar recognition thahe Government must expand the also recognise
implementation programmes for the rehabilitation and reintegration of war veterans with
disabilities.

Refugees with disabilities

The Policy will moreover, in collaboration with all the relevant Ministriesyel$ as the United
Nations High Commissioner for Refugees and other relevant refugee agencies and organisations
to ensure and fortify respect for the rights of refugees with disabilities and to also ensure, based
on the principle of equal opportunitieshat refugees with disabilities are integrated into general
sociceconomic development programmes. This Policy envisages wider inclusion and protection
of Refugees with disabilities shall not be sidelined, especially during the implementation of
nationaland international humanitarian intervention.

Inmates with disabilities

The Policy further turns special focus to the special needs, rehabilitation, and reintegration of
inmates with disabilities in all correctional centres across the country. AddijioBalvernment
commits to ensure the promotion and protection of the rights of inmates with disabilities,
including access to support and facilities that will enable them to live a dignified life whilst
serving their sentences particularly protection fromg form of abuse from fellow inmates or
correctional services authorities, as well as in preparation-ategration afterwards.

Indigenous minority persons with disabilities

Another group that will enjoy specialised consideration are pemsibhgisabilities among the
indigenous minority peoples whose participation is hampered by several peculiar challenges The
Government shall ensure that programmes and policies developed will address the specific needs
of persons with disabilities among thveligenous minority population in conjunction with all
relevant stakeholders, to enable them to access the services and the support they need to
participate fully in society at large and their own communities.

STRATEGIC FOCUS AREAS

Whilst this Policy mst be applied broadly and is aimed at extending comprehensive and wide
ranging protection, promotion and actualisation of the rights and interests of persons with
disability, special attention must be paid to the following key strategic areas to acki®aitly
objectives:

Accessibility

One of the greatest challenges persons with disabilities encounter relates to difficulty in accessing
public or private buildings and facilities. Inability of persons with disabilities to access social
services and irigutions perpetuates discrimination, undermines their right to dignity and the
enforcement of their rights under the applicable legal and policy framework.

The Policy underscores the acceleration of the development of mandatory national construction/
conpliance standards and guidelines to make the physical environment accessible to all persons
with disabilities, which will be compulsory for building compliance requirements.

This will include all public buildings and essential service facilities desgnatder the National
Disability Council Act, 2004 (Act No. 26 of 2004), for example, transport, health, education,
telecommunication, sport, and recreation facilities.
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This further underscorg the need to continuously sensitise and educate architentsruction
engineers, their professional regulatory bodies and building construction compliance authorities
that are involved in the design and construction of the buildings and structures, and to advocate
for the inclusion of the same in their trainicgrricula to promote accessibility to essential
services by persons with disabilities.

Non-discrimination and Equality

Despite the guarantee of equality under Article 10 of the Namibian Constitution and the myriad
of legislations and international laws, persons with disabilities face unique prejudice and
discrimination daily that unfairly excludes them from participatingdcioeconomic and political
spheres of life equally.

Discriminatory practices against persons with disabilities not only undermine their right to
dignity*® and selfworth, but it[it they] may also exacerbate their living conditions.

The principles ofnondiscrimination and equality are well recognised in Namibia. The
government aims to put measures in place to alleviate prejudice, unfair exclusion, and
discrimination.

Measures must be put in place to address discriminatory practices against\yihstisabilities

and ensure respect for their fundamental rights and freedoms. The government commits to
removing all barriers that hamper the enjoyment of the guarantee of equality for persons with
disabilities.

Poverty

While extreme poverty is generally a serious concern in the country, the poverty rate among
persons with disabilities in many communities is exacerbated. Moreover, families of persons with
disability and persons with disability invariably incur additior@dts (of living) to accommodate

the disability, which consideration should be incorporated into informing policies and
programmes. Additionally, due to discriminatory practices, persons with disabilities are often
denied the opportunities to engage inductive activities and participate in socioeconomic
activities. These contribute to an astronomical poverty rate among persons with disabilities.
Poverty, in turn, undermines the realisation of the human rights of persons with disabilities.

Notwithstandig the fact that, the Government has established different types of social welfare
protection mechanisms, which includes amongst others a disability grants for citizens in an effort
to address the poverty in Namibia, the Government shall continue to pdbiges and
programmes to improve the living and economic participation of conditions of persons with
disabilities, as part of its commitments to eradicate poverty and social inequality under the SDGs
and AU Agenda 2060. This will include actively pronmgfi educational and maximising
employment opportunities and other economic participation for persons with disabilities. In
accordance with Namibiabds obligations under
instruments, the Government is committedensuring that persons with disabilities enjoy the
right to an adequate standard of living for themselves and their families, including adequate food,
clothing, and housing.

Natural Disaster

Notwithstanding the fact that there has been renewed comnithéme international level to
ensure disaster risk reduction rather than disaster response, many Government agencies still fail

“0 Article 8 of the Constitution.

t

h e
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to incorporate persons with disabilities into disaster management policy, programmes, and
responses. This has resulted in sevieequalities in access to immediate response, as well as
long-term recovery resources for people who have disabilities prior to the disaster and those who
acquire a disability as a result of the disaster. Resultantly, persons with disabilities an&enore

than not disproportionately affected by natural disasters compared to other members of society.
Mindful that the CRPD obligates States to ensure that special attention is given to the needs of
persons with disabilities during natural disasters, ainfir humanitarian emergencies.

The Government shall ensure that its Disaster Management Programme accords special
consideration to the inimitable vulnerability of persons with disabilities during [national] disasters

and other emergencies.The woartd ofmml 6 appears in sqowmnmeentbrackets
Gazette .]

Furthermore, the Government shall ensure that the voices and participation of persons with
disabilities are recognised in disaster management planning, policies, and programmes to reduce
thenegative impacts of disasters and humanitarian emergencies on persons with disabilities. This

wi || al so go a long way in ensuring the effect
management.

The Government shall commit to exploriimpovative and assistive emerging technologies as a
form of early warning systems and navigation applications to save the lives of persons with
disabilities.

Education and Training

Article 20 of the Namibian Constitution guarantees the right to edudati@dl. In line with the
principles of free and compulsory basic education, and to ensure equitable, inclusive, quality
education and lifelong learning, the Government reaffirms its commitment under the Basic
Education Act, 2020 (Act No. 3 of 2020). Iolaboration with all relevant stakeholders, the
Government will give effect to section 12 of the Act by strengthening the capacity of the education
system to include and respond to learners with disabilities, who often have special educational
needs.

To ensure these commitments translate into practice, the Government shall provide assessment,
early intervention, and specialised services for learners with special needs within the regular
education system. Recognising that inclusive education depends pateatrand welprepared
educators, the Government will work closely with the Namibia Qualifications Authority (NQA),
established under the Qualifications Authority Act, 1996 (Act No. 29 of 1996), and all training
institutions. This collaboration will enseithat curricula for educators at all levels include the
skills, competencies, and expertise necessary to deliver quality inclusive education. Where
needed, learners with disabilities and their families will also receive additional support services
to ensire meaningful participation and development.

Recognising that education is a fundamental human right and a foundation for a more just society,

the principle of equitable and inclusive quality education shall guide all educational policies and
practicesThese efforts are in |Iine with Namibiads o
instruments, including the United Nations Convention on the Rights of the Child, the African

Charter on the Rights and Welfare of the Child, and other internationahagreebinding on

Namibia.

In addition, the Government will promote lifelong learning opportunities for persons with
disabilities, including those in rural areas and those deprived of their liberty due to intellectual
disabilities. This will include basiskills training (such as literacy and numeracy) and specialised
education, while also addressing the unique needs of elderly persons with disabilities, who shall
be actively encouraged to participate in lifelong learning programmes.
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In line with the objetives of the Vocational Education and Training Act, 2008 (Act No. 1 of
2008) to promote access, equity, and quality in vocational education and training, the Government
will expand access and improve accessibility for persons with disabilities. Vocadretion,
training, and rehabilitation services will support persons with disabilities in obtaining or retaining
employment, advancing in their careers, and integrating or reintegrating into society. Equal
attention will be given to the development of wees in both rural and urban areas, and
accreditation criteria mandating the accessibility of training facilities and resources shall be
strictly enforced.

Health

The right to the highest attainable standard of health, including reprodhet#n care, is a
fundamental right recognised at international faim. order to ensure the realisation of this right,

the Government shall ensure that persons with disabilities are guaranteed access to health care
services that allow for the full enjoyant of their human rights.

As implored under Article 95 of the Namibian Constitution Government shall engage its best
endeavours to grant persons with disabilities fair and reasonable access to healthcare services,
including sexual and reproductive héaftervices, that are respectful and dignified, and extend

due recognition to their fundamental human right to Pritfaagd Nondiscriminatiori®. The
government will thus ensure that persons with disabilities enjoy access to preventive,
rehabilitative, theapeutic, and orthopaedic services within their communities that are dignified
and focused on facilitating independent living.

Mindful that disability is caused by an interplay of congenial andaumyenial factors that can

be controlled and managed dtécted early. In light of this, the Government shall strive towards
early identification, prevention, and management of disabilities. In this regard, the Government
will engage with communities and mobilise resources with a view to the extent possible,
strengthening prevention, promoting early intervention, as well as managing and treating
disabilities at personal, family and community levels.

Furthermore, the Government shall ensure the development and supply of support services and
gradually dedicateuihding for the procurement of, amongst others, assistive devices for persons
with disabilities to minimise the consequences of the disability and to increase their level of
independence. In addition, the government shall ensure that medical rehabpitagv@mmes

include the provision and supply of appropriate prostheses, orthoses, technical aids, eyeglasses,
hearing aids and other relevant goods and services.

“1The human right to health is recognized in numerous international instruments. Article 25.1 of the Universal Declaration of
Human Ri ght s a hak the right to a dslakdard of viaghadequate for the health of himself and of his family, including

food, clothing, housing and medical care and necessary soci al s e
Cultural Rights provides thmost comprehensive article on the right to health in international human rights law. In accordance with

article 12.1 of the Covenant, States parties recodpdofze At he ri gh
physicaland mentdd e al t ho, whil e article 12.2 enumerates, by way of il lust
parties ... to achieve the full reali zation ofricleh(@)giviofi ght o. Addi

the International Convention on the Elimination of All Forms of Racial Discrimination of 1965, in articles 11.1 (f) anttie.2 of

Convention on the Elimination of All Forms of Discrimination against Women of 1979 and in article 24 of the Convention on the

Rights of the Child of 1989. Several regional human rights instruments also recognize the right to health, such asahe Europe

Soci al Charter of 1961 as revised (art. 11), the Afonal can Charter
Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights of 1988 (art. 10).

Similarly, the right to health has been proclaimed by the Commission on Human Rights,2 as well as in the Vienna Detaration a

Programme of Action of 1993 and other international instruments.

42 Article 13 of the Constitution.

43 Article 10 of the Constitution
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Employment

Notwithstanding the Labour Act, 2007 (Act No. 15 of 2007) that embedgdkernment

employment policy of equal opportunity for all its citizens and the fact that persons with disability

are listed as a designated group, enjoying preference under the Affirmative Action (Employment)

Act, 1998 (Act No. 29 of 1998) the latest laour force report, based on the 2023 Population and
Housing Census, shows that people with disabil
labour force. This means that out of 546,805 employed Namibians, only 12,508 are people with
disabilities. The gowament has ensured the increment of persons with disabilities in employment

by 5%, and this reflects that real progress has been made to ensure persons with disabilities are
considered in the employment initiatives.

The UN Convention on the Rights of Rams with Disabilities and its Optional Protocol without

reservation in 2007. Article 2 includes fAndeni a
based on disability. Arti edlieschq,i md emaltii ognowi trle g
Parties o take all appropriate steps to ensure that reasonable accommodation is provided to

promote equality and eliminate discriminati on.

requires States Parties to, among several measures, ensure that reasooairie®dation is
provided to persons with disabilities in the workplace.

Against this backdrop, the Government remains committed to widening the scope of persons with
disability to access opportunities for productive and gainful employment and econonity activ
that provides a living wage, ensuring the maintenance of a decent standard of living and the
enjoyment of social and cultural opportunities. This will include the identification and elimination
of employment barriers and making reasonable accommoddtorthe limitations of persons

with disabilities.

Additionally, the Government will encourage public and private sector employers to adopt and
strengthen workflow and processes to accommodate persons with disability, to perform work with
the assistancef and to invest in technical aids and assistive devices to enable maximal

participation of persons with disability in decent jobs.

Therefore, the government will ensure full implementation of legislation extending preference to
persons with disability t@nsure that labotrelated legislation does not discriminate against
persons with disabilities and thogeese that] obstacles to their economic participation are
removed.

To permit the fullest possible vocational integration of people with disahilitteatever the

origin, nature, and degree of their disability, and thereby promote their social integration and
personal fulfilment, measures shall be taken to enable them to work, whenever possible, in an
ordinary working environment as salaried employees

Sheltered Employment

Sheltered employment refers to structured work opportunities provided in a supportive and
adapted environment for persons with disabilities who, due to the nature or severity of their
disability, are not yet able to obtaietain, or cope with the demands of employment in the open
or competitive labour market.

The Government shall ensure that sheltered employment is made available through the
establishment of sheltered workshops and work centres, where individuals aredeingag
productive tasks within a protected setting. These facilities shall not only provide meaningful

4 Section 18 of the Affirmative Action (Employment) Act, 1998 (Act No. 29 of 1998).
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work but also focus on developing the skills, confidence, and independence of workers, with the
aim of preparing them, where possible, for eventual iatégr into the open labour market.

Sheltered employment shall be subject to the supervision of competent authorities to ensure that
it adheres to standards of dignity, safety, and inclusion. Workers with disabilities in these settings
shall enjoy clear autractual status, reflecting their rights to fair remuneration, access to personal
support services, and opportunities for personal and professional development. The employment
relationship shall mirror that of any formal employenployee arrangement, Wwitppropriate

legal protections and labour standards.

Sheltered employment is intended as a supportive and empowering form of economic
participation, not as a substitute for inclusion in the open labour market, but as a complementary
measure that recogeis the diversity of support needs among persons with disabilities.

Social Integration and the Environment
Sign Language

Recalling Article 3(2) of the Namibian Constitution that sanctions the use of any other language
as a medium of instruction in private and public schools, subject to requirements that may be
imposed under a relevant Law. Similarly, Article 3(3) thereohatiges the use of a language
other than English for legislative, administrative, and judicial purposes if such is spoken by a
substantial component of the population.

Government is thus committed to expanding the use and proficiency in sign language.

In order to encourage and strengthen communication between deaf and hearing people, including
engagement with electronic information systems and commit to paying special attention to the
need for information to be availed in a format accessible to penstindisability.

In quest of this aim, the Government shall ensure that interpreter services by qualified sign
language interpretationsierpretations—interpret ers] and other appropriate disability accessible
formats are available for legislative, adstrative, and judicial purposes, to facilitate appropriate
communication with and amongst people with disabilities.

Braille

To facilitate access to information in accordance with the spirit and purport of the Access to
Information Act, 2022 ( Act No. 8f 2022)° subject to the Government shall engage concerted
effort to ensure that information available to the general public for legislative, administrative and
judicial purposes is also converted into Braille or in large print and other formats respinsi

the needs of persons with disability.

Culture, Religion, Recreation and Sports

Recognising the talents, abilities and potential of people with disabilities, the Government shall
encourage, support, and promote that personsdigbilities have reasonable access and make
reasonable accommodations for persons with disability to attend and participate in cultural,
religious, recreational and sports programmes, events and activities nationally, regionally and
internationally.

The Government further enjoin all ecclesiastical authorities to make their facilities, services, and
activities accessible to all persons with disabilities.

45 Section 1, 36 and 44 of tiecess to Information Act.
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Despite the widganging achievements of inclusion of persons with disability in sport through
initiatives such as the Special Olympics Namiiahich provides yearound sports training and
athletic competition in a variety of Olymptgpe sports for children and adults with intellectual
disabilities.

Those activities give them continuirgpportunities to develop physical fithess, demonstrate
courage, experience joy, and participate in a sharing of gifts, skills, and friendship. The
government shall ensure that public sports, recreation facilities and events are made accessible to
persons \th disabilities. The Government shall initiate and support the development and
integration of sports for persons with disabilities within the national sports development
programme and ensure that Disability Sport in Namibia is prioritised.

Social Welfare

The Government shall expand the social welfare allowances and grants and commits to gradually
increasing these allowances to assist persons with disability and their primary caretakers/
assistants, where justified, to live a decent standard of liviagdardance with applicable laws.

The Government shall enforce occupational health and safety regulations to ensure that workers,
including those with disabilities, are adequately protected and rehabilitated to prevent permanent
disability.

Housing

The Government shall ensure that the national housing policy and relevant policy and legal
framework, public housing schemes and initiatives make provision for prioritised access to
housing for persons with disabilities, in the planning and development plsad®sct to
necessary reasonable accommodations.

Transport, Traffic and Road Safety

In order to enable persons with disability to give expression to their fundamental right to liberty
and the freedonto move freely through Namibias provided for underticles 7 and 21(1)(g)

of the Constitution Government commits to develop a policy on public transport of all modes of
transport that will ensure access to transportation for persons with disabilities without
discrimination and unreasonable inconvenience.

To this end, the Government shall ensure that public transport authorities pay special
consideration to the transportation needs of persons with disability and plan, design, or adapt the
various public transport schemes and infrastructure, includiffic trafrastructure, which are
responsive to the needs of persons with disabilities across Namibia. Additionally, the Government
shall ensure that the policy on road and traffic safety is developed and that citizens receive
continuous education to preverdad accidents that may contribute to disability and ensure
rehabilitation to prevent permanent disability by those involved in road accidents.

Social, Economic and Legal Protection

In order to develop personal autonomy and economic independence, peitbodsabilities

shall have the right to receive social security to ensure that they live a decent standard of living.
The exercise of basic legal rights of persons with disabilities shall be protected and promoted to
the fullest extent possible. The Gaament and all key stakeholders must strengthen awareness

4 There is also a national committee in Namilthe Special Olympics Namibia (SON), founded in 199&ich works to
strengthen the participation of young people and adults with mental disabilities and their social involveaghtdport.
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on the economic independence of persons with disabilities through the Nationhood and similar
national campaigns.

In cases where persons with disabilities are partially or unab@mmister their own affairs and

or property, they shall be provided with appropriate assistance through the Namibia Disability
Council, and where necessary, include legal representation by a legal guardian-apgoimted
curatof’ or legal representae in accordance with the relevant applicable L&ws.

Training of Personnel

Comprehensive information about the various needs of all persons with disabilities shall be
included in the trainingurricula of strategic professionsfor example, health workers, social
workers, teachers, community workers, judicial officers, police and correctional services staffs
[staffs- staff] , architects, engineers to ensure the realisation of the objectives of this Policy and
complementing domestiand international Laws.

Information, Statistics and Research

In pursuance of sections 15 to 17 of the National Disability Council Act, 2004 (Act No. 26 of

2004) which among others authorise the National Disability Council to gather information
enumertged under section 15 (Council may gather information) and further mandates the
Executive Directors of all OMAS to submit a Report to Council within 90 days after the end of

the financial year regarding persons with disability. Council further mandatedniduct

campaigns to raise public awareness concerning any matter relating to persons with disability and

to furnish the Minister responsible for disability affairs with an annual report setting@udlia

the reports recei vedsdomneenis @M, which the Mitisteeint@mo unci | ¢
must lay before the National Assembly within 28 days following receipt thereof.

Measures shall be put in place to enforce the abovementioned obligations of the National
Disability Council Act, 2004 (Act Na26 of 2004) to ensure that information relating to persons
with disability is accurately captured and annotated, and that statutory reports are submitted
within the required timelines, to enable policy makers to make data informed decisions, regarding
persns with disability and to monitor and evaluate the implementation of this Policy and relevant
legislation for purposes of deciding on appropriate interventions.

The government commits to liaise with the National Statistics Agency and all other relevant
stakeholders to include issues relating to persons with disability during national census and other
enumeration exercises, and to present their findings in a disability desegregated fashion.

The government will also encourage research regarding thenpimvef disabilities, the nature
and prevalence of causes, types, frequencies, and treatment of disabilities in a Namibian context.

Family Life and Personal Integrity

Persons with disabilities enjoy the family right espoused under Article 14 of th&tGors. It

is a fundamental principle of this Policy that the family is the best safety net for a person with a
disability to live, grow and enjoy their fundamental human rights and freedoms. Government shall
therefore promote the full participation ofngons with disabilities in family life and protect the

47 A curator is a natural person, who can be a trusted relative of the patient or someone of a legal nature and backgsound who i

independent and able to make decisions in the interest of the patient.

“There are three types cfirators for which a person can apply:

Curator ad litem, which is a curator that is appointed to litigate on behalf of the patient during legal proceedings;

Curator ad personaewhi ch is a curator that is appdsjiand ed to oversee the pat
CuratorBonis, which is a curator that is appointed to protect the pati
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free and voluntary consent to sex, marriage, and parenthood. Furthermore, a person with disability
should not unreasonably be deprived of family life and/or to live with their family.

In order to pranote their right to personal integrity, Government shall particularly put measures

in place to limit the risk of abuse and violence of persons with disability within the family,
community and in institutions and to hold perpetrators accountable who ddalsdame vein,

the State shall ensure that adequate counselling and support services are provided for those who
become victims of violence or abuse.

Effective Participation and Representation

The Government shall ensure that persons with disabgiteeextended a reasonable opportunity
to meaningfully participate and or be represented in the inception, design, discussion,
implementation, monitoring of legislation, policies and programmes that affect them

The National Disability Council isnandated to facilitate and coordinate the effective and
meaningful representation of persons with disabilities in consultation with the relevant
stakeholders, including organisations for and of persons with disabilities. Additionally, the
Government shouldtrengthen the Council in their obligation under section 4 of the National
Disability Council Act, 2004 to make representations on behalf of any person with a disability
before any organ of the State, or provide or procure legal assistance for any pétsons
disabilities, if the matter in question relates to the rights of, or the integration of persons with
disabilities in society.

IMPLEMENTATION FRAMEWORK

This is a national policy and as such, it will be implemented through a séd®mand multi
sectoral approach. The Government shall adopwia-track approach in the development,
implementation and monitoring of the disability policy and legal framewanld related
programmes and activities.

This entails mainstreaming disability into every sector and institution in society, while at the same
time engaging mainstreamed efforts led by the National Disability Council.

An annual work plan and budget aleghto the IAP shall be drawn up and will serve as the primary
reference documents for the purpose of implementing and monitoring the achievement of results
over a particular financial year. Based on the reports submitted in terms of the National Disability
Council Act, 2004, annual reviews should be conducted in the fourth quarter of the financial year
or shortly after, to assess progress made against this National Policy for Persons with Disabilities
and to review the annual plan for the following yeare Teports should include updated
information, and a narrative summary of results achieved against this National Policy and its
Implementation Plan, as well as lessons learnt and the way forward.

Due to the nature of mainstreaming disability into all goeent functions and programmes, it
is important to note that all Government Offices, Ministries and Agencies play a key role in the
implementation of this Policy in relation to their particular mandates.

In a similar fashion the private sector plays anadlyy important role in ensuring that the Policy
objectives are attained) the private sector is particularly implored to engage their best efforts to
respect and promote, widen the scope of protection and promote the fundamental rights and
freedoms ofpersons with disability as mandated under Article 5 of the Namibian Constitution.
Additionally, the private sector is called upon to collaborate with and support the Government to
achieve disabilityinclusive development, especially to develop disabilitigused corporate

social responsibility initiatives.
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Government commits to strengthening the monitoring and implementation of the Constitution,
mandating Laws and this Policy through the National Disability Council, which will cooperate
with both the pubti and private sector to ensure that the policy environment is conducive to
expanding the protection and promoting the rights, interests and legitimate expectations of
persons with disabilities.

INSTITUTIONAL FRAMEWORK
The key institutions that will takihe lead to coordinate and implement this Policy are:
Office of the Vice President: Division of Disability Affairs

The Marginalised and Disability functions will be placed in the Office of the Vice President to
improve national coordination. The Divisi for Marginalised and Disability Affairs has been
vested in the Office of the President: Office of the Vice President. This Division is mandated to
strengthen the implementation of the National Disability Council Act, 2004 and other regional
and interndbnal instruments that relate to disability and exercises superintendent oversight
regarding disability affairs in Namibia.

Office of the Prime Minister

Article 36 of the Namibian Constitution specifies that the Prime Minister leads government
businessn Parliament, coordinates Cabinet activities, and advises and assists the President in
executing government functions. The Public Service Act, 1995 (Act No. 13 of 1995) further
assigns the Prime Minister overall responsibility for the management aridreffiof the Public
Service, including ICT within the service.

The National Disability Council will work closely with the Office of the \iPeesident, the
Office of the Prime Minister and the IntAgency committee to coordinate governmieittatives
and programmes and the database for persons with disabilities.

National Disability Council of Namibia

The National Disability Council of Namibia is established in terms of the National Disability
Council Act of 2004, (Act No. 26 of 2004), in broad terms the mandate of the Council is to ensure
the promotion of the general welfare of persons with disalsilitreore specifically its objectives

as outlined in section 3 of the Act includes among others, to monitor the implementation of the
National Policy on Disability.

Employment Equity Commission

The Employment Equity Commission is responsible for implemegtnonitoring, and enforcing

Nami bi ads Affirmative Action policy, which proi
groups, including women and persons with disability of persons in the workforce within both the

public and private sectors, and twld Employers accountable for noompliance. The

Employment Equity Commission must equally ensure that all categories of employment within

the workforce of every relevant employer reflect the equitable representation of all designated

groups, including ersons with disabilities, in accordance with national employment equity

targets and the intersectionality of these groups.

Public Service Commission
The Public Service Commission, as defined by the Constitution and the Public Service

Commission Act, is mndated to advise the President and Government on matters relating to the
public service, inclusive of advising on appointments, disciplinary control, remuneration, and
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retirement benefits. The Public Service Commission also performs functions assiigtgdhe

Act of Parliament and advises the President on appointments to offices in terms of the
Constitution or other lavf$ The Public Service Commission plays a pivotal role in ensuring that
public services are inclusive and advance the interestssdrsewith disability, noting that the
Government is the largest employer in the country.

Ministry of Justice and Labour Relations

Office of the Labour Commissioner is an alternative dispute resolution mechanism (outside the
formal court system) mandated facilitate a coseffective and less formal mechanism for
resolving labour disputes, including discrimination based on disability, sex or sexual harassment,
etc, within the workplace.

The Ministry equally plays a crucial role in the criminal justiggtem and ensuring persons with
disabilities enjoy equal protection of and access to their right to justice.

Ministry of Defence and Veterans Affairs

The Ministry is responsible for the wddeing of war veterans, and as per this policy, war veterans
are listed and considered a special target group. The Ministry forms part of thédetery
Committee to ensure that Regional Coordinators assist and facilitate in the identification of war
veterans with severe disabilities to benefit under this policy.

Office of the Ombudsman/ Ombudsman

The overall function of the Ombudsman is to promote and protect the human rights and freedoms
of all persons (including persons with disabilities) in Namibia. The Ombudsman is inter alia

r e s p o n sinvdstigatingf aleged a¥y apparent instances of violations of fundamental human
rights and freedoms, abuse of power, unfair, harsh, insensitive and discourteous treatment of an
inhabitant of Namibiafailure to achieve a balanced structure or equal access iretr@itment
processes and to misappropriation of public moiffeehe Ombudsman is further empowered to
conduct independent and impartial investigations and resolve complaints by taking corrective
action, as appropriate in particutarcumstances, as well as to raise public awareness.

Organisations of and for Persons with Disabilities

As guaranteed under Article 21(1)(e), the Government recaogntbe right of persons with
disability to form, join and be represented by organisatiadvancing their common interest be
[the word Abeo iaknationaleregionaloand Jocal levels, as well as their role in
identifying needs, evaluating services, advocating change and raising awareness.

To this end, the government shall congnto encourage and support the formation and
strengthening of such organisations, given the vital role they play. In addition, the government
shall encourage the meaningful participation of these organisations in deunekimg with

regard to policy angrogrammes relating to persons with disability.

RESOURCE MOBILISATION

The Government shall ensure that dedicated disaggregated funding is budgeted for and
progressively allocated to comprehensively cater for all disability related programmes and
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%0 Article 91 of the Constitution.
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serviceduring each financial yedt.The Ministry of Finance shall designate a particular budget
line, and OMAS shall budget and allocate funding for reasonable accommodation and other
measures to implement this Policy and complementary Laws.

One of the greatéshallenges militating against the realisation of the policy objectives as per the
situation analysis is attributable to relates to the lack of adequate funding. Consequently, the
Government shall make all reasonable efforts to strengthen existing fumdidglities in
accordance with due process and adherence to relevant law and policy.

This Government shall provide financial assistance for certain areas or activities/projects
necessary for empowering persons with disabilities, which are not coveredthadhudget that

the government allocates to the relevant ministries. Similarly, the funding mechanisms will be
used to support the activities of the National Disability Council and organisations or associations
of/for persons with disabilities.

As pat of its commitment to funding disabiliselated activities, the Government shall establish
and impose a disability levy on employers and employees and allocate a fishing quota in
accordance with relevant applicable Legislation.

Government shall requiggublic procurement processes to give special attention to the needs of
persons with disabilities by including the requirement that public entities require suppliers to
include adherence to the UD and UA principles in their bidding requirements for tHg stipp
goods and services under the Public Procurement Act, 2015.

Consideration will also be afforded to secure additional funding avenues for the implementation
of this national policy, including seeking technical and financial support from relevant
devdopment partners and agencies.

ADVOCACY

The effective implementation of the National Policy on Disability and the IAP hinges on a
comprehensive understanding of the Namibian Constitution and relevant complementary Laws,
the international and regionalstruments relating to persons with disability binding on Namibia,
this Policy, and the IAP.

The Office of the Vice President, in cooperation with relevant public and private institutions, shall
sensitise key stakeholders using print, electronic meda,tamgeted outreach programs on
national and international matters relating to persons with disability.

As a continuous advocacy measure, the Disability Day will be celebrated on 10 June every year.

As contemplated Government shall support the Council to effectively execute its mandate in
terms of section 16 of the National Disability Council Act, 2@64rovide information and raise
awareness on issues relating to persons with disability.

Effortsshall be engaged in line with the principles of this Policy and in collaboration with relevant
stakeholders to ensure that persons with disabilities and, where necessary, their families
and/caregivers are educated on their fundamental human rights ediohfie duties, diagnosis,
medical records, and available services and programmes pertaining to their disability, as well as
those services which are generally available to the general public.

Special consideration must be accorded to ensure that thexation is accessible to all persons
with disabilities. In formats responsive to their particular needs.

51 Article 126 of the Constitution.
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CO-ORDINATION

In order to ensure that the rights and issues of persons with disabilities are given the priority and
visibility, the Government shadéistablish an inteagency technical committee under the Office

of the Vice President, that shall primarily be responsible to advice theRfiesident within the

scope of her superintendence power over the Council accorded in terms of the CoR§tthéion
National Disability Council Act, 2004, any other relevant Law, as well as any other matter relating
to persons with disability, including coordinating the activities and issues relating to persons with
disabilities, as stipulated in this policy.

All stakeholders dealing with rights or issues of persons with disabilities, including organisations
for persons with disabilities, relevant international agencies, and professional bodies, will also be
represented on this body.

The Office of the Vice PresiderDivision of Disability Affairs, will serve as Secretariat to the
Inter-Agency Technical Committee.

INTERNATIONAL CO -OPERATION

In compliance with its obligations under Article 32 of the UNCRPD, the State recognises the
importance of international coofion and its promotion, in support of national efforts for the
realisation of the purpose and objectives of the Convention.

With due consideration to the right sovereignty and full and effective participation of persons
with disability, the Governmenteaffirms its commitment to effectively cooperate with
international, regional organisations and civil society involved in disability issues to:

a) facilitate and support capacibuilding, including through the exchange and sharing of
information, expdences, training programmes and best practices; and

b) facilitate cooperation in research and access to scientific and technical knowledge;
providing, as appropriate, technical and economic assistance, including facilitating access
to and sharing of aessible and assistive technologies, and through the transfer of
technologies.

Concerted efforts will be made to recommend the adoption or ratification of international law
instruments relating to persons with disability that align with the Namibian Constitution.

MONITORING AND EVALUATION

In accordance with section 3 of the National Disability Council Act, 2004, the National Disability
Council of Namibia,[the comma is superfluous] IS mandated to monitor and evaluate the
implementation of the National Policy on Disability as per their éstabg Act, under the
superintendence of the Office of the \leeesident, to whom the disability portfolio has been
assigned.

The Disability Division: Office of the Vice Presidentshall serve as the national focal point for
disability affairs for Namila will be responsible for facilitating the implementation of this Policy
and its Implementation Plan, through collaboration with other Ministries, Government Agencies,
Non-Governmental Organisations (NGOs), Private Sector Organisations (PSO), and
Developmat Partners.

52 Articles 40 and 41 of the Constitution.
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Moreover, the Government, through the National Disability Council, shall ensure that the Policy
is implemented in accordance with the milestones and key performance indicators enumerated in
the National Disability Policy Monitoring and Evatian Plan.

In order to bolster the monitoring and evaluation of this Policy the Council must ensure that
OMAS comply with section 17 of the National Disability Council Act, 2004 which mandates the
Executive Directors of all OMAS to furnish Council witheport concerning the implementation

of the National Disability Policy within 90 days after the end of the financial year, annually; and
must prepare and present the Annual Disability Report to the authority that exercises legislative
accountability for he Council, who must in turn transmit the Report to the National Assembly
with the timelines contemplated under section 21 of the National Disability Council Act, 2004.

More generally, in order to ensure the coherent implementation of this Policy, tiomdla
Disability Council should be consulted in respect of all matters, including the reform and
development of legislation and policies relating to or that are likely to affect persons with
disabilities in Namibia.

Moreover, the National Planning Comsisn will (in collaboration with all ministries) also
scrutinise all the different ministriesd plans
of people with disabilities [the bracket is superfluous]  before acknowledging and approving

them.

IMPLEMENTATION ACTION PLAN

The20252 030 | mpl ementati on Action Plan (Al APO) ann
related to the policy objectives, strategies, activities, and outputs of this policy and indicates
timelines and targets, budget asties and responsible entities, including state anestze

implementers.

The goals and strategies to be implemented to attain set policy goals by different responsible
bodies in the short, medium, and long term/during the period of the plan. Shorefersito a

period of one year, medium term includes activities that should be implemented within three

years, and long term refers to activities that may extend until the end of the planning period,

beginning from the approval of the Policy & IAP.

The IAP depicts the implementation strategies over a five (5) year period, segregated by financial
year. The policy objectives and strategies that will be implemented by the responsible body or
bodies within the stipulated timeline for implementation of thatsgies and the performance
indicators are outlined in the 1AP.

The IAP will be subject to review annually, acrossye&r duration of this policy or sooner, as
might prove necessary in light of the annual Disability Reports, with due consideratian to th
progressive nature of the realisation of disability inclusion as outlined in this Policy.

POLICY GOVERNANCE

The Policy is approved by Cabinet on 8 July 2025 and repeals and replaces the National Policy
on Disability of 1997.

CONCLUSION

Namibia has ratified Regional and International human rights instruments that directly or
indirectly provide for the rights of people with disabilities. Such instruments, therefore, place
several obligations to give effect to the statutory provisions, twiiclude enacting relevant
legislation and policies.
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Such legislation and policies should speak to the current and future circumstances that persons
with disabilities may face. In this case, the policy will therefore help develop a basis of
understandig of the environment in which such legislation and programmes are developed in the
best interest of persons with disabilities.

This policy provides a common reference point for the planning process and prioritises actions
and solutions to problems facleyd persons with disabilities. Namibia has made significant strides

in recognising and addressing the rights of persons with disabilities. However, a comprehensive
policy was developed to ensure the protection of the rights and interests of persons with
disabilities.

This Policy shall be reviewed in 2028. Such review shall be done after due consultation with
relevant stakeholders, including persons with disabilities or organisations representing their
interests.

ANNEXURES

(a) Legal Review ReportNational, Regional, and International Developments on the Rights
of Persons with Disabilities, The Namibian Context, June 2024, published by the National
Disability Council of Namibia.

(b) Situational analysis on the National Policy on Disability forsBas with Disabilities in
Namibia.

(c) Resource Folder: Consultative workshop reports and attendance registers.
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FOREWORD

It is with great honor that I present this Review Report on the “National, Regional. and International
Developments on the Rights of Persons with Disabilities - The Namibian Context.” This report aligns
with our mandate to enhance the lives of persons with disabilities and to propose legal and policy
recommendations that ensure their equal protection in Namibia.

This Council monitors the implementation of the National Policy on Disability and makes
recommendations to the government. Additionally, strategies such as the disability grant and the
establishment of special/re- source schools support an inclusive education approach, catering to the
special needs of learners with disabilitics.

The government continues to support persons with disabilities in various aspects such as access
to healthcare, housing and sanitation, employment, education, and other services. Achieving a
disability-inclusive and accessi- ble society requires a study of the current situation and an outline
of best practices, as detailed in this report. The government’s commitment to inclusivity is not just a
moral imperative; it aligns with the principles set forth in the CRPD.

This report underscores our dedication to creating an environment that upholds the rights of persons
with disabili- tics. Through a comprehensive analvsis of current national, regional, and intemational
legal, social, and adminis- trative frameworks, coupled with a comparative study of best practices
from other member states, we aim to provide actionable insights and recommendations supported by
empirical data.

The primary goal is to emphasize the urgent need for legislative reform and the creation of policies that
better address the rights of persons with disabilities in Namibia. This marks a significant milestone
in our journey towards inclusivity and equity. Therefore, by ensuring effective implementation, we
not only uphold the principles of justice and equality but also affirm our commitment to building a
society where everv individual, regardless of ability, can thrive.

I extend my profound gratitude to all who contributed to this report, including our dedicated tcam
of rescarchers, project management, and stakcholders. It is my sincere hope that the findings and
recommendations outlined herein will act as a catalyst for positive change and pave the way for a
more inclusive and accessible future for all.

Yours sincerely,

Mr. Chali Matengu
Chairperson of the Board
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EXECUTIVE SUMMARY

Namibia is a democratic state with the Constitution as the supreme law of the country. The Constitution
guarantees equal rights to all and permits the application of international laws and treaties ratified
by Namibia which thus includes the United Nations Convention on the Rights of Persons with
Disabilities (CRPD). When the convention and its Optional Protocol were ratified on December 4th,
2007, they became law, explicitly committing the government to uphold, promote, and protect the
rights of persons with disabilities.

This means, inter alia, that it has an obligation to enact relevant legislation and policies that give
cffect to undertaken obligations under these instruments. The policies and picces of legislation should
be informed, not only by the principles enshrined in these treatics, but also the jurisprudence and/
or practice(s) of the treaty enforecement mecha- nisms/bodics. In this report, Namibia’s international
and regional obligations in those treaties are discussed. The report highlights the jurisprudence of
the relevant treatv enforcement bodies. The report also highlights the relevant general comments
on the rights of people with disabilities. The relevant Namibian pieces of legislation on persons
with disabilities are also mentioned. The report further refers to case law in which Namibian courts
have dealt with the rights of people with disabilities. Much as many pieces of legislation have been
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enacted and implemented to promote or protect the rights of persons with disabilities, however, they
do not include all the rights that are provided for in the international and regional treaties on persons
with disabilities. Thus, there 1s a need for a dedicated piece of legislation to address this loophole.
The legislation should also provide for a statutory body with the mandate to ensure that the rights
of persons with disabilities are promoted in the public and private sectors and at all levels of the
Namibian society.

The project team is excited to roll out the first phase of the Legislative Review Project. This report will
equally form a basis for the outline of the revised policy on disability and the enactment of proposed
legislation to domesticate the principles entrenched in the international and regional instruments, as
well as a source document for the devel- opment of academia relating to the rights and protection of

persons with disabilitics in Namibia.
Yours sincerely,

PROJECT TEAM

Ms. Jessica J. !Gawachab

Manager: Legal Compliance and
Company Secretary

Mr. Jeremia P. Shalukeni
Legal Compliance Intern

DISABILITY ACCEPTABLE TERMINOLOGY

ACCEPTABLE/ USABLE

UNACCEPTABLE/AVOIDABLE
(Includes any wvernacular that directly translates into
these terms/words)

Persons with disabilities

Disabled person or handicapped people, person/ per
sons living with disabilitics

Person(s) with a disability

Crippled, deformed. suffers from, affected by or victim
of, invalid or any medical label; physically/mentally
challenged or differently able

Disability or impairment

Handicap. deformity or defect

Wheelchair user or who uses a
wheelchair

Wheelchair bound or confined to a wheelchair

Person without a disability, non-
disabled person,sighted person

Normal person, Healthy Whole

Person with an intellectual disability
or psychosocialdisability

Mental retared/deficient. insane, brain damage,
learning disabled and slow learner, abnormal, sound

mind, mentally disabled

Person with physical disability

Cerebral palsied and spastic/epileptic/paraplegic/
quadriplegic

Person with albinism

Albino

Person with short stature

Dwarf and midget

The deaf person, unable to speak. uses
svnthetic speech

Deaf-mute or deaf and dumb. hearing impairment

Deaf-blind

Deal and blind

Visually impairment

Blind person

Person with epilepsy

Epileptic

Seizure

Fit

Person who has multiple sclerosis

Afficted by MS, victim of

Lives with/has/experiences a
disability/impairment

Suffers from

Person who had polio, person with
post-polio paralysis

Post-polio. suffered from polio
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Person with a developmental
disability, person with mental
retardation, person with a develop
mental delay, person with Down
syndrome or person whois brain
injured, has traumatic brain injury,
is brain damaged, with a closed head
injury

Retard. mentally defective, moron, idiot, slow, imbecile,
feeble-minded. Down'’s person, mongoloid

Person with cercbral palsy

CP victim. spastic

People with emotional disorders.
mental illness, mentalhealth
disability, psychiatric disability

Crazy, maniac, lunatic, insane, nuts. deranged. psycho,
demented

Person who has a learning disability

Slow learner, retarded

Accessible parking, parking for
people/persons with disa bilities,
accessible toilet. toilet for persons with
disabilities

Disabled parking. disable toilet. handicapped toilet.toilet
for disabled. parking for disabled

People living in poverty. people living
in situations of vul-nerability, people
living in situations that make them

The poor, vulnerable people/groups (although the UN
use the term vulnerable groups)

morevulnerable to

Use gender neutral language such
as referring to a personby their role
rather than their gender: e.g. *A
doctor was running the hospital.”

Gender information unless necessary: e.g. ‘A woman
doctor was running the hospital.”

Language which shows respect for
local context and the challenges of
individual situations such as: *X’s
family had not been told there was a
way that they could help X to go to

Language of blame such as: “X’s family didn’t care about
her and so didn’t send her to school.”

school.”

ACRONYMS

ACE: African Committee of Experts on the Rights and Welfare of the Child

ACHPR: African Charter on Human and Peoples” Rights African Court of [Human and
Peoples’ Rights

AfDP: African Charter on Human and Peoples’ Rights on the Rights of Persons with
Disabilifies in Africa

AU: African Union

CIADDIS: Inter American Convention on the Elimination of all Forms of Discrimination
against Persons with Disabilities

CIE: Court of Justice of the European Union

CoE: Council of Europe

CRC: United Nations Convention on the Rights of the Child

CRPD: United Nations Convention on the Rights of Persons with Disabilities

ECHR: Furopean Convention on Human Rights and Fundamental Freedoms

ECtHR: European Court of Human Rights

EU: European Union

IACHR: Inter-American Commission on Human Rights

TACtHR: Inter-American Court of Human Rights

ICCPR: International Covenant on Civil and Political Rights

ICESCR: International Covenant on Economic, Social and Cultural Rights IVF: In Vitro
Fertilisation

MDA: Mental Disorders Act

NDPS: 5th National Development Plan
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OAS: Charter: Charter of the Organisation of American States OAU: Organisation of
the African Unity
OPD: Organisations of Persons with Disabilitics Standard Rules: Standard Rules
on the Equalisation of Opportunities for Persons with Disabilities UDHR:
Universal Declaration of Human Rights
UDHR: Universal Declaration of Human Rights
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1. Introduction

Namibia has ratified regional and international human rights instruments that directly or indirectly
provide for the rights of people with disabilities. This means, inter alia, that it has an obligation to
enact the relevant legislation and policies that give effect to its obligations under these treaties. Such
legislation and policies should not only be based on the texts of these treaties but should also, as
much as possible, reflect the jurisprudence and practice of the relevant committees or bodies with
the mandate to monitor states partics” compliance with these treatics. Over the vears, these treaty
bodies have developed rich jurisprudence and practice relevant to the rights and duties of people
with disabilities. The purpose of this report is to highlight those jurisprudence and practice which
will ultimately indicate the issues that Namibian legislation and policies on the rights of people
with disabilitics have to address for them to comply with Namibia’s international obligations. The
report also deals with the practice from other regional human rights svstems, in particular the Inter-
American, the European and from some African countries, to illustrate some of the best practices
that Namibia could adopt from there. The report will also, albeit briefly and broadly, indicate some
of the legislative measures that Namibia has put in place to give effect to the rights of people with
disabilities. Also included in the report is a highlight of how the Namibian judiciary has dealt with
the rights of people with disabilities in the criminal justice system.

2. Background

The modern human rights framework setup traces back to the United Nations Charter of 1945
which amongst others recognised the need to promote the respect and protection of human rights to
maintain world peace, stability and prosperity. The experience of the atrocitics committed by people
to fellow human beings during the world wars catalysed the development of political institutions and
instruments including the International Bill of Human Rights: The Universal Declaration of Human
Rights (UDHR, adopted in 1948), the International Covenant on Civil and Political Rights (ICCPR,
adopted in 1966) with its two Optional Protocols, and the International Covenant on Economic, Social
and Cultural Rights (ICESCR, adopted in 1966)." Article 1 of the UDHR begins by recognising that
“All human beings are born free and equal in dignity and rights.” It then states in the first part of
Article 2 states that:

Everyone is entitled to all the rights and frecdoms set forth in this Declaration, without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion. national or social
origin, property, birth or other status.

Article 7 of the UDHR recognises the right to equality and proclaims that:

“All are equal before the law and are entitled without any discrimination to equal protection of the
law. All are entitled to equal protection against any discrimination in violation of this Declaration and
against any incitement to such discrimination.”

The principles of equality and non-discrimination proclaimed in the UDHR are restated in the
ICCPR under Articles 2(1) and 26, and in the ICESCR under Article 2(2). However, in formulating
the grounds for non-discrimination, the International Bill of Human Rights and the subsequent core
treaties do not explicitly mention disability as a protected ground. Theoretically, disability is included
in the collective term “other status’, and in the inclusive language of the core post-war treaties, that
‘everyone’ is born free and equal in dignity. * Theoretically, persons with disabilities enjoyed human
rights as everyone else.

* AKanter. of disability rights under
* UN General Assembly, Universal Declaration of Human Rights, 10 December 1948,
* These core treaties inclt
1966), the lternational C
Women " 1979), the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT, tion on the Rights of the Child
(CRC, 1 nternational ntion on the Protection of the Rights of All Migrant Workers and Members of their Families (ICRMW, 1990), the International Convention for the
Protection of All Persons from Enforced Disappearance (ICPPED, 2006), and, fins Convention on the Rights of Persons with Disabilities (CRPD, 2006); Sez United Nations,
hitps://www.ohchr.org/EN/Pr Pages/C: aspx (Accessed 9 September 2019).

ention on the Elimi
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In practice, however, persons with disabilities found it difficult to enforce their rights under the core
treaties.* It is only with the adoption of the United Nations (UN) Convention on the Rights of Persons
with Disabilities (CRPD), and its Optional Protocol, on 13 December 2006, and their coming into
force on May 3, 2008 that for the first time an international treaty provided for the comprehensive
protection of the rights of persons of persons with disabilities.

The CRPD sets itself apart as the primary intemational legal instrument that has comprehensively
articulated and reaffirmed the human rights of persons with disabilities and provided for a robust
mechanism for monitoring their implementation. It is arguably the most important treaty of the
21st century. The CRPD articulates the legal standards, but it is for each state party to implement
the measures that are needed to guarantee its subjects human rights as recognised in the treaty.
Incorporating standards into domestic laws, in other words, domestication, involves three possible
processes. It could be by creating new legislation, or reforming of existing legislation, or when
national tribunals draw on treaty norms in determining legal rights of subjects. For countries that
follow the monist system, the rules on international law and municipal law are, in theory of equal
force, so that international law is enforceable by municipal courts directly.’ On the basis of Article
144 of the Constitution, ¢ the Namibian Supreme Court has held that once Namibian has ratified or
acceded to a treaty, it becomes part of Namibian law.’

In dualist legal systems, international rules and municipal law are two separate systems, the state
party must undertake an act of incorporation for international law to become enforceable. Sometimes,
but not always, this means adopting the rules as they are in the standard-setting document.® In some
cascs, states parties will modify the norms, often in ways that water down the international standards.

Taking the CRPD as the frame of reference, this report follows the development of standards and
norms on the protection of the human rights of persons with disabilities. It explores how the CRPD
has and continues to influence regional systems and domestic systems as these adapt and align
themselves with the CRPD

3. Disability rights and the United Nations
3.1.  The CRPD entrenches an important paradigm shift

The UDHR was the first UN instrument to mention disability in the following terms:

Everyone has the right to a standard of living adequate for the health and well-being of himself and
of his family, including food, clothing, housing and medical care and necessary social services, and
the right to security in the event of unemployment, sickness, disability, widowhood, old age or other
lack of livelihood in circumstances beyond his control.? When the UDHR was framed, disability
was conceptualised under the social welfare and medical models, as a condition requiring treatment
or rehabilitation, much like sickness or misfortune, rather than as a status or a result of the person’s
interaction with society.!®

“ MA Stein & JE Lord *Futue prospects for the United Nations Convention on the Rights of Persons with Disabilifies” in Zhe UN Convention on the Rights of Persons with Disabilities:
European and Scandinavian per: . ed. Arnardéttic OM & Quinn G (2009) 18
5TP Van Reenen & H Combrind convention en the rights of persens with disabilities in Affica: Progress after 3 ye 1) 88w 145
¢ Article 144 of the Constitution provides that “Unless otherwise provided by this Constifution or Act of Parliament, the general rules of public intemational law and intemational
agreements binding upon Namibia under this Constitution shall form part of the law of Namibia.”
In Chairperson of the Tender Bourd of Namibia v Pamo Trading Enterprises CC and Circle Hospitality Services (PTT) LTD (SA 87/2014) [2016] NASC 6 (17 November 2016) para
40, the Supreme Court held that “The right to freedom of expression ineluding *freedom to seek, receive and impart information” is set out in Art, 19 of the Interational Covenant on
1 Rights which Namibia accedled to on 28 November 1998 and nstitution forms part of the law of Namibia, as was acknowledged
Windhoek Prison 1999 NR hat the right to freedom of expression enshrined in Art 21 (1) of th
by public authority. inIJTvATE (SA ) [2012] NASC 19 (12 October 2012;
vention [United Nations Convention on the Rights of the Child], appear to have similar force
diament contradicting the law or agreement in question” See also generally Government of
1 (15 October 1993) (on the effect of Asticles 144 and 145 of the Constitution); Haserberg
ting Lodge Ojahewita (Pty) Ltd v Minister of Environment &amp; Tourism (SA13/04 } [2005] NASC 9 (23 November 2005), S v Miushwena and Others (SA4/04 1
[2604] NASC 2 (21 Tuly 2004) (in which the C i ral intornational freaties which have becomie part of Namibian law through ratification). Tn Shilenguchwa and Another
v Prosecutor-General and Others (HC-MD-CIV-M /00374) [2023] NAHCMD 496 (11 August 2023) para 89, the Court held that Article 44 shows that ‘seriousness and
commitrment in respect of Namib rmational obligations.”
* Van Reenen & H Combrinck (2011) 145.
?Section 4 of the Child Care and Protection Act
 Section 5 of the Child Care and Profestion A

2841 - 285D, 1t follow:
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This perceptive continued to shape formulations of subsequent international and regional instruments
that addressed disability. The concept of disability rights did not yet exist at the international level,
therefore, persons with disabilities were not recognised as having the right to claim human rights as
a group.!! In fact, none of the subsequent core human rights treaties prior to the CRPD recognised
persons with disabilities as category worthy of legal protection, except the United Nations Convention
on the Rights of the Child (CRC) that refers to children and parents with disabilities in Articles 2 and
23. Even then, these two provisions do not state in unequivocal terms that children with disabilities
should be treated on an equal basis with children without disabilitics.!?

Failure to recognise that persons with disabilities deserve human rights protections has meant that
despite the human rights treaties using the language of ‘universal human rights without distinction
of any kind’, persons with disabilitics have been systematically denied the enjoyment of rights on
equal basis with persons without disabilities. For instance, the right to vote is considered a basic
civil right, vet persons with disabilities have largely been excluded from realising this right because
no accommodations are made for them to vote. Another example is the right to education which is
rendered meaningless for leamers and students who are deaf, blind, or have an intcllectual or learning
disability when reading and leaming materials are not available for them in a format they can access
and understand.”?

Over the years, persons with disabilities continued to advocate for recognition. Eventually, the UN
responded by developing various instruments and programs recognising the need to promote and
protect the rights of persons with disabilities. In the 70s, the UN began to modify its orientation and
shift towards a human rights approach. It adopted the Declaration on the Rights of Mentally Retarded
Persons and the Declaration on the Rights of Disabled Persons to address disability as a human
rights concern.'* However, though the UN declarations were intended to mark a shift from a focus on
welfare and rehabilitation to a human rights-based approach, they, nonctheless, failed to capture the
role played by society in creating disability.

The 80s and 90s saw the UN gradually abandon a medical approach to remedying disability. In 1982,
the General Assembly adopted the World Programme of Action Concerning Disabled Persons15
which in turn was to guide the UN Decade of Disabled Persons (1983- 1992).

6 The cardinal goal under the World Programme of Action was securing ‘equal opportunities’ for
disabled people. ‘Equality of opportunities’ was conceived as ‘the process through which various
systems of society such as the physical and cultural environment, housing, and transport, social and
health services, educational and work opportunitics, cultural and social life, including sports and
recreational facilities, are made accessible to all’ V7

Another important development in the 80s and 90s was the attempt to move towards the adoption
of a global treaty dedicated to protecting the human rights of disabled people. The most significant
development during this period was the adoption by General Assembly of the Standard Rules on the
Equalisation of Opportunities for Persons with Disabilities (Standard Rules) in 1993.'® Equalisation
of Opportunities under the Standard Rules principally means removing barriers so as to ensure that
impairments do not disable. The equality duty upon Member States was to ensure that ‘the various
systems of society and the environment, such as services, activities, information and documentation
are made available to all, particularly persons with disabilities”.!” However, while the Standard Rules,
unlike the carlier UN declarations, signalled the advent of an approach to disability as a substantive
equality the Rules were, nonetheless, a mere resolution of the UN and not part of an international
treaty.

of Section 11 of the Child Care and Protection Act, 2015

Section 7 of the Basic Education Act, 2020
1 Section 4 and 14 of the Basic Education Act, 2020,

 Section 34 of the Basic Education Act, 2020.

# The spouse pension is 40% of the permanent disability the deceased person received or was entitled to receive. The orphan’s pension is 20% of the permanent disability pension the
decoased person reccived or was eniitled to receive. The orphan’s pension is available until the child reaches the age of 18 years. However, the orphan pension ccases even before 18
ies before turning 18.

(1)(b), 103(1)(a) of the Electoral Act, 2014
? The Convention on the Rights of Persons with Disabilities and its Optional Protocol (A/RES/61/106) was adopted en 13 December 2006 at the United Nations Headquarters in New
York, and was opened for signature on 30 March 2007
20Article 4 of the CRPD,
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These initiatives progressively culminated in the CRPD, which is a milestone in the evolution of the
concept of disability rights. The CRPD represents but also entrenches a paradigm shift described by
the UN High Commissioner for Human Rights in these words:

the Convention enshrines a “paradigm shift” in attitudes that moves from a view of persons with
disabilities as objects of charity, medical treatment and social protection to subjects of rights, able to
claim those rights as active members of society.

The prevailing meanings of disability had been through the charity/welfare and medical models,
where society perceived persons with disabilities as objects of pity, recipients of welfare and services,
and primarily as subjects for rehabilitation.? This gradually gave way to the social model in which
disability is understood as socially constructed, which is to say that disability is the meaning and value
which society assigns to differences based on personal traits. Disability is not simply a condition that
is inherent in a person, it is a complex collection of conditions, created by the social environment and
the value that society assigns to the person.? It is in these acts of valuation of people that society
marginalises and devalues persons with disabilitics, so that, for instance, the cducation system is
designed to cater only for students without disabilities but not those students who are deaf, visionally
impaired, or have intellectual and learning disabilities. The awareness that it is society that disables
people led to the insight that it is not simply help, welfare services or rehabilitation that would change
things for persons with disabilities, but a radical revaluation of people. Previous human rights treatics
laid the framework for this revaluation, but it is the CRPD that finally effects the seismic shift. To
achieve this the CRPD, without creating any new rights, reworks with the same traditional human
rights to include persons with disabilities in a manner that is novel. The CRPD’s effort, as Frédéric
Mégret puts it, is a very subtle mix of the old and the new, which confirms existing rights even as it
amplifies upon, evolves from and even departs from them in the sort of creative ways required by the
issue of disability.?

Mégret suggests that the CRPD works with previously articulated human rights standards and
concepts in four ways: It affirms, it reformulates, it extends, and it innovates. This report adopts this
schema as described by Mégret to explain how the CRPD achieves a paradigm shift by interpreting
traditional human rights to bring out a fresh way of perceiving persons with disabilitics as subjects
of human rights, without creating rights that were not already recognised in traditional human rights
treaties.

First, the CRPD restates and reaffirms rights just as they are articulated in the other human rights
treaties.** The CRPD calls on states parties to re-recognise their obligations to promote, protect and
ensure the full realisation of human rights and fundamental freedoms for persons with disabilities.

These include the right to life, recognition before the law, liberty and security of person, respect
for physical and mental integrity, liberty of movement, to marry and found a family, education,
the highest attainable standard of health, to work, an adequate standard of living, social protection,
and to take part in cultural life, freedom from torture or cruel, inhuman or degrading treatment
or punishment, freedom to choose one’s residence and to a nationality, freedom of expression and
opinion, and freedom from arbitrary or unlawful interference with his or her privacy. In restating the
traditional human rights, the CRPD draws attention to persons with disabilitics by unambiguously
prohibiting discrimination against persons with disabilitics, something which other treaties have only
done implicitly when they prohibit discrimination based on ‘other status’.

# Countries must protect the physical and mental integrity of persons with disabilities, just as for everyons else (Atticle 17), guarantes freedom from torture and from cruel, inhumar,
or degrading treatment or punishment, and prohibit medical or scientific experiments without fhe consent of the person concerned (Artile 15).

Laws and administrative rmust guarantee freedom from exploitation, violence, and abuse. In case of abuse, States shall promote the recovery, rehabilitation and reintegration
of the victim and in sticle 16).

Persons with disabi subjected to arbitrary or illegal interference with their privacy: family; home, correspondence, o communication. The privacy of their parsonal,
ation information are to be protected like that of others (Atticle 22).
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It 1s important for the CRPD to affirm these rights for persons with disabilities to emphasise that
they apply to persons with disabilities. Secondly, beyond restating human rights, the CRPD presents
certain rights in a new way by adding new language to familiar formulations, and by spelling out
in substantial detail how states should realise human rights of persons with disabilitics so that these
rights do not remain abstract.>® The CRPD does this, for instance, with the right to equal recognition
before the law.* Instead of just affirming that “persons with disabilities have the right to recognition
everywhere as persons before the law,”™ it adds further text to bring out the meaning that “persons
with disabilitics enjoy legal capacity on an cqual basis with others in all aspects of life,” and that
persons with disabilitics must have access to “the support thev require in order to exercise their legal
capacity.””

The CRPD goes on to articulate the obligations of states to realise this rights, including to “ensure
that all measures that relate to the exercise of legal capacity provide for appropriate and effective
safeguards to prevent abuse in accordance with international human rights law.”* The CRPD gives
a detailed explanation of what these safeguards should be.

The CRPD does the same with other rights, including the right to security and liberty of the person,
freedom of expression and opinion, the right to privacy, education, work and adequate standard of
living. ¥ Therefore, the CRPD not only reaffirms the previously recognised human rights provisions,
but it reformulates them to show how they specifically apply to persons with disabilities, and what
state obligations these entail.

The third way the CRPD uncovers new shades of meanings to human rights is to emphasize certain
rights that in their classical formulation have not been articulated independently but rather are inferred
or extrapolated from other rights. What the CRPD does is to recognise these directly by incorporating
them in the CRPD as separate categories independent from the rights from which they draw. Owing
to this, these rights appear to be novel and yet the CRPD is not making up new rights because these
rights arc alrcady recognised albeit indirectly through inference and extrapolation.

One such right is freedom from exploitation, violence16 and abuse in Article 16 of the CRPD. No
previous treaty has articulated this freedom in such a manner. The CRPD is the first to present itas a
self-standing right. Yet it is not a new right. It is there but has been understood as deriving from or an
extrapolation of a combination of rights, including the right to life, liberty and security of the person
and freedom from torture, cruel, inhuman and degrading treatment or punishment 3

The CRPD, without creating a new right, crafts an ‘existing’ right to stand alone. The aim of the
CRPD is to emphasize rights that speak to the experience of persons with disabilities. For instance,
exploitation, violence and abuse has been an all too common experience for persons with disabilities
cven in those spaces that are assumed to be safe for evervone such as the home >

By positing freedom from exploitation, violence and abuse as an independent category, the CRPD
is then able to make visible a fundamental right that otherwise tends to be buried under layers of
inference and extrapolation.

Another example is the “right to participation” which in the CRPD is framed under the general
principles of the CRPD as “full and effective participation and inclusion in society.”™> Again, just
like freedom from exploitation, violence and abuse, participation is not traditionally a sclf-standing
right in other treaties. However, it has always been there. In the UDHR it appears as participation in
cultural life under Article 27(1). In the ICCPR, it appears as the right to participate in public affairs
under Article 25. However, the CRPD gives participation more emphasis.
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It calls upon states to guarantee participation of persons with disabilities in political and public
life and stipulates in more detail the obligations this entails such as “ensuring voting procedures,
facilities and materials are appropriate, accessible, and easy to understand and use.”® It also affirms
the right to participation in cultural life, recreation, leisure and sport. The CRPD, therefore, articulates
participation in a way that broadens the zones of participation to include community and education.
Just as the CRPD did with ‘freedom from exploitation, violence and abuse” it puts participation in
the limelight because it has been taken for granted for persons without disabilities. Participation in
community and many aspects of lifc have been denied of person, and this is why the CRPD gives it
empbhasis.

The fourth way in which the CRPD transforms traditional human rights concepts is innovation,
which Mégret describes as coming very close to “cither creating new rights or formulating rights the
formulating rights in the context of disability that have never been framed as such.” The CRPD
does this with autonomy. Ngwena observed that “the CRPD inscribes autonomy as one of its key
principles and is the first human rights treaty to do so.”® Mégret claims that the CRPD’s just falls
short of being proclaiming autonomy as a human right®* The CRPD corrects this by highlighting
aspects of the lives of persons with disability that reflect the failure to appreciate autonomy. The
limelight of this is when it recognises legal capacity as a component of the right to recognition before
the law. © Autonomy means the ability of persons to exercise free and autonomous choice.

The CRPD vests in ensuring that persons with disabilities are not denied autonomy to live
independently, to develop their full physical, mental, social and vocational abilitics fully, to have
a sexual life, and to take up responsibilities they want such as parenting. In fact, the CRPD makes
autonomy its cardinal goal "

3.2.  The work of the Committee on the Rights of Persons with Disabilities
3.2.1. Overview

The Committee on the Rights of Persons with Disabilities (Committee, Committee on RPD) is the
body of independent experts whose work is to monitor the implementation of the CRPD by states
parties. It fulfils this function in several ways. First, it receives and considers the reports of states
parties on measures they have taken to implement the CRPD.

Following its consideration of a state party’s report, the Committee issues its opinions in the
Concluding Observations. Second, the Committee issues authoritative interpretations of any part
or aspect of the treaty through General Comments for the guidance of states parties or relevant
institutions in applying the CRPD. Finally, by virtue of the Optional Protocol to the CRPD, the
Committee is competent to entertain individual complaints from states parties that recognise the
jurisdiction of the Committee.

So far, the Committee has published eight General Comments.” The Committee has also issued a
number of communications from the complaints it has received since its inception.

3.2.1. A highlight of Articles of the CRPD discussed in the General Comments

Article 12 — Equal recognition before the law

One of the arcas in which persons with disabilitics have been discriminated against pervasively,
especially persons with intellectual, mental and psychosocial disabilities is legal capacity. The

Committee on RPD emphasises that Article 12 affirms that persons with disabilitics have the right to
full legal capacity, and the recognition of this right is indispensable for the exercise of other rights.

ST ATticle 29(a)i)
1 Mégret (2
‘G Ngwena ‘Reproductive autonomy of wemen and girls under the Convention on the Rights of Persons with Disabilities’ (2018) 140 International Journal of Gynecology &
53
(2008) 511
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This right impinges on the person’s capacity to make their own decisions about various aspects of
their lives. A deprivation of the right leads to the deprivation of many other rights including the right
to vote. right to marry, reproductive rights, consent to medical treatment and consent to sex.®

According to the Committee on RPD, legal capacity has two components: the ability to hold rights
and duties (legal standing), and to exercise those rights and duties (legal agency). The Committee
advises that using terms such as “unsound mind’ and other discriminatory labels should not be reasons
for denying persons with disabilitics legal capacity.™

The obligations of the state include to provide the necessary support to enable persons with disabilities
to exercise legal capacity. This means respecting the will and preferences of persons with disabilities
which should not amount to substituted decision-making.® Rather, person with disabilitics must
be supported to make their own decisions. States must take steps including provide for reasonable
accommodation to ensure that persons with disabilities enjoy the right to legal capacity on equal
basis with others.

Article 9 — Accessibility
The crux of the right is stipulated in Article 9(1) in the following manner:

To cnable persons with disabilitics to live independently and participate fully in all aspects of life,
States Parties shall take appropriate measures to ensure to persons with disabilities access, onan equal
basis with others, to the physical environment, to transportation, to information and communications,
including information and communications technologies and systems, and to other facilities and
services open or provided to the public, both in urban and in rural arcas.

Accessibility 1s another important area in which persons with disabilities have experienced pervasive
discrimination. It is a right which has been taken for granted for persons without disabilitics. The
built environment, transport systems, and information and communication technology have often
been inaccessible to persons with disabilities. To live as independently as possible and participate
in all aspects of community life, everyone must realise the right to accessibility as a precondition.*

The right to accessibility obliges states to apply universal design to goods, facilities, services, products
and technologies to allow all persons including persons with disabilities easy access.” According to
the Committec on the RPD, the duty of states parties to implement accessibility is unconditional,
and states parties may not excuse themselves from meeting their obligations by claiming that it is
financially burdensome to do so.*

Article 24 — The right to inclusive education

Many persons with disabilities have been denied education because of prejudicial views against
them. Education systems have been designed for persons without disabilities and have excluded
persons with disabilitics. Ensuring inclusive education means transformation in culture, policy and
practice to accommodate evervone’s needs including persons with disabilities. The Committee on
CRPD defined inclusion as:

[A] process of systemic reform embodying changes and modifications in content, teaching methods,
approaches, structurcs and strategics in cducation to overcome barriers with a vision serving to provide
all students of the relevant age range with an equitable and participatory learning experience and the
environment that best corresponds to their requirements and preferences.”

Nations, Commitiee on the Rights of P
UN Committee on the Rights of Persons with Disal
“ UN Comumittee on the Rights of Perscns with Disabili
“UN Commmittee on the Rights of Persons with Disabiliti
“The Committee on the Rights of Persons with Disabilities (CRPD) is the body of in
7 UN Committee on the Rights of Persons with Disabiities (General Comment No.2)
“ UN Committes on the Rights of Persons with Disal al Comment No.2) para 25.
 UN Comuuittee on the Rights of Persons with Disabilitics, Comment No. 4 On he right te inclusive education, CRPD/CYGC/4, (2016) para 11

w ¥ g ssed 01 April 2024)
ticle 12: Bqual recognition before the law, CRPD/C/GC/1, (2014), para 8.
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endent experts which menitors implementation of the Convention by the States parties.
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Education must be designed to enable persons with disabilities to participate fully and effectively in
a free society. In order to achieve this, states must provide support and reasonable accommodation
without any cost to the person.

The Committee on CRPD drew upon the recommendation of the Committee on Economic Social and
Cultural Rights on the right to education which advises that inclusive education should reflect the
following features; availability, accessibility, acceptability and adaptability.® States must guarantee
availability of places for learners with disabilitics in public and private educational institutions. The
educational facilities must also be fully accessible for persons with disabilities in terms of obligations
that flow from Article 9 on accessibility. The design of the educational system must take into account
the views and needs of persons with disabilities. The educational system must be flexible and adapt
rather than rigid, to provide reasonable accommodation for persons with disabilities.

Article 19 — Living independently and being included in the community

Persons with disabilitics were largely condemned to live a life of dependency on others and at the
same time excluded from participating in the life of the community. Living independently and making
choices about how one wants to live is part of personal autonomy. Persons with disabilities must also
be allowed to exercise choice about their daily activities rather than be controlled.

Sometimes persons with disabilities have been taken out of the community and institutionalised under
conditions that do not envisage integrating them in the community. Independent living is first and
foremost about “not losing personal choice and autonomy as a result of the imposition of certain life
and living arrangements.”™' Persons with disabilitics have the right to choose their own independent
living arrangements. The state must ensure that persons with disabilities have the support they need
to exercise their choice. This includes individualised support tailored to the needs of the person.

Article 5 — Equality and non-discrimination

Equality and non-discrimination are the most fundamental values of international human rights law.
The Committee describes a new model of inclusive equality that has four dimensions:

(a) a fair redistributive dimension to address socioeconomic disadvantages;

(b) a recognition dimension to combat stigma, stereotyping, prejudice and violence and to
recognize the dignity of human beings and their intersectionality;

(© a participative dimension to reaffirm the social nature of people as members of social groups
and the full recognition of humanity through inclusion in society; and

@ an accommodating dimension to make space for difference as a matter of human dignity.”

State parties have the duty to climinate all forms of discrimination that manifest in several forms:
direct discrimination, indirect discrimination, denial of reasonable accommodation and harassment.
The other three forms can in principle be experienced by anyone, but denial of reasonable
accommodation pertains more to persons with disabilities. Reasonable accommodation means
transforming or refashioning the world in such a manner that recognises that persons with disabilities
have the same rights as everyone. It means dismantling those social barriers erected for persons with
disabilities. Discrimination is any attitude or practice that maintains these barriers. Failure to provide
reasonable accommodation is one way of maintaining such barriers and is therefore discrimination.
The duty to provide reasonable accommodation can be understood as made up of two parts. The first
part imposes legal duty on states to make the necessary modifications and adjustments to ensure that
a person with disability can enjoy his or her rights.

 UN Committee on the Rights of Persons with Disab ral Comment No. 4) para 20.
S'UN Committes on the Rights of Persons with Disabilitiss, General Comment Ne. 5 On living independently and being included in the community, CRPD/C/GCYS, (2017) para 16
% UN Committes on the Rights of Persons with Disabilities, General Comment No. 6 On equality and non-discrimination, CRPD/C/GC/S, (2018) para 18.
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The second part recognises that providing reasonable accommodation should not impose a
disproportionate burden on the duty bearer.” The Committee on RPD makes a distinction between
reasonable accommodation and affirmative measures:

While both concepts aim at achicving de facto cquality, reasonable accommodation is a non-
discrimination duty, whereas specific measures imply a preferential treatment of persons with
disabilities over others to address historic and/or systematic/systemic exclusion from the benefits of
exercising rights.™

States are therefore obligated to respect, protect and fulfil the right of all persons with disabilities
to non-discrimination and equality, including, to modify or abolish existing laws and regulations,
customs and practices that discriminate against persons with disabilities, for instance, guardianship
laws, forced institutionalisation, non-consensual sterilisation, segregated education, and marriage
laws that exclude persons with disabilities from founding a family.

Article 6 - Women and girls with disabilities

‘Women and girls with disabilities experience various forms of discriminatory practices. This situation
is compounded by patriarchy and cultural practices in many African countries. Thus, women and
girls with disabilitics arc often treated with ignominy and unable to live a dignificd life as envisaged
in human rights instruments such as the CEDAW and CRPD. Under the CRPD, a special attention is
paid to the need of women and girls who on daily basis encounter stigma and discrimination. Women
and girls may experience multiple forms of discrimination by reason of gender, disabilities and social
status.

Taking the peculiar situations of women and girls with disabilities into consideration, the Committee
in its General Comment 3 notes that women and girls with disabilities are not ahomogenous group but
may include refugees, asylum seckers, internally displaced women, women in detention, indigenous
women, women living in poverty and women from different religious or ethnic backgrounds.> The
Committee reasons that gender equality is crucial to the enjoyment of human rights. It declares that:
Ensuring the human rights of women requires, first and foremost, a comprehensive understanding
of the social structures and power relations that frame laws and policies, as well as of economic and
social dynamics, family and community life, and cultural beliefs.

Ensuring the human rights of women requires, first and foremost, a comprehensive understanding
of the social structures and power relations that frame laws and policies, as well as of economic
and social dynamics, family and community life, and cultural beliefs. Gender stereotypes can limit
women'’s capacity to develop their own abilities, pursue professional careers and make choices about
their lives and life plans.*®

According to the Committee, reference to multiple levels of discrimination in article 5 (2) of the CRPD
requires states to not only “prohibit any kind of discrimination based on disability, but also to protect
against discrimination on other grounds’>” The Committee further asserts that by the provisions of
article 2 of the CRPD the principle of reasonable accommodation is recognised, which requires states
to ‘ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all
human rights and fundamental freedoms’ 5 The Committee identifies five types of discriminations,
which include (a) direct discrimination; (b) indirect discrimination; (¢) discrimination by association;
(d) denial of reasonable accommodation; and (¢) structural, or systemic, discrimination. Irrespective
of the form it takes, the impact of discrimination violates the rights of women with disabilities.

Committee on the Rights of Persons with Disabilities (G
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The Committee highlights steps that states must take in order to address gender inequalities
experienced by women and girls. These include reforms of laws and policies that are discriminatory
against women and girls in general, and women and girls with disabilities in particular. * In this regard,
states are to repeal all discriminatory laws and practices and enact laws and policies that safeguard the
rights and freedoms of women and girls with disabilities. States are to refrain from taking steps that
may undermine the rights to equality of women and girls with disabilities.” More importantly, states
are to ensure that the activities of a third party do not interfere with the right to equality of women
and girls with disabilitics &' Equally, states arc to adopt positive measures, including administrative,
judicial and financial that would ensure that women and girls with disabilities enjoy their rights to
equality.®

Articles 4.3 and 33.3 Participation of person with disabilities in the implementation of the Convention

In this General Comment, the Committee explains the importance of two provisions of the CPRD
in relation to involving persons with disabilities and organisations of persons with disabilities in
decision-making process at the national level ® The first being Article 4 (3), which requires states
to work with organisations of persons with disabilities (OPD) when enacting laws and during
implantations of those laws.

The second relates to Article 33(3), which requires states to consult persons with disabilities whether
they are truly enjoying the rights in the CRPD and how the governments can better implement the
CRPD at the national level.

The Committee explains that it is important that states and other stakeholders include persons with
disabilities and organisations of persons with disabilities in decision-making that relates to the
implementation of the CRPD and other national laws in their countries. According to the Committee,
OPD must be led, directed and controlled by persons with disabilities. A majority of members must
be recruited from persons with disabilities themselves. In the Committee’s view, the following should
be considered as essential characteristics of OPD:*!

They are established predominantly with the aim of collectively acting, expressing, promoting,
pursuing and/or defending the rights of persons with disabilities and should be generally recognized
as such;

They employ, are represented by, entrust or specifically nominate/appoint persons with disabilities
themselves;

They are not affiliated, in the majority of cases, to any political party and are independent from public
authorities and any other non-governmental organizations of which they might be part/members of;

They may represent one or more constituencies based on actual or perceived impairment or can be
open to membership of all persons with disabilities;

They represent groups of persons with disabilities reflecting the diversity of their backgrounds
(in terms of, for example, scx, gender, race, age, or migrant or refugee status). They can include
constituencies based on transversal identities (for example. children, women or indigenous people
with disabilities) and comprise members with various impairments;

They can be local, national. regional or international in scope;

They can operate as individual organizations, coalitions or cross-disability or umbrella organizations
of persons with disabilities, seeking to provide a collaborative and coordinated voice for persons with
disabilities in their interactions with, among others, public authorities, international organizations and
private entitics.

T General Comment 3 para 24.
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The Committee explains that a distinction must be made between organisation of persons with
disabilities and organisation for persons with disabilities. While the former relates to organisations
made up of persons with disabilities championing their own cause, the latter could be civil society
groups advocating for the rights of persons with disabilitics.® While the Committee recognises that
organisations of persons with disabilitics may belong to mainstream civil society groups, nonetheless,
it notes that organisations of persons with disabilities are a unique form of civil society group made
up of mainly persons with disabilities. The Committee enjoins states to give priority to the interests
of OPD and ensure that they receive the needed support to enable them function effectively.® In
addition, states must ensure that persons with disabilities, including women and children are accorded
the full right to participate in decision-making affecting their rights.”” The Committee further urge
states to ensure transparency in involving organisations of persons with disabilities in decision-
making process. Moreover, States are to facilitate access to information and communication devices
for persons with disabilities and organisations of persons with disabilitics to enable them participate
meaningfully in decision-making process.

3.2.3. Selected decisions on individual complaints

Since its inception, the Committee has received and determined several communications. Innocentia
Mgijima-Konopi has discussed some of these including HM v Sweden, Szilvia Nyusti and Péterlakdcs
v Hungary, Marie-Louise Jungelin v Sweden,Liliane Groninger v Germany, SC v Brazil and Zsolt
Bujdosé & 5 Others v Hungary.®

This report describes two of the most recent communications the Committee has determined.
Y'v Republic United of Tanzania Communication 023/2014 (Views adopted on 31 August 2018)

The author, a citizen of Tanzania, was a person with albinism. He alleged that because of his
condition, his family abandoned him (and his brother who also had the same disability). In 2008,
when killings and violence against persons with albinism escalated in Tanzania, he could not attend
school. Furthermore, in 2011 when he was 12 vears old, he was attacked by a man with a machete,
and had three fingers from his right hand cut off. His attacker also hacked his left shoulder with a
machete and due to his injuries he was unable to use his right hand and left arm. The State party did
not provide any medical aid or rehabilitation. Since then he had difficulties to go back to school.

The State party initiated an investigation into the crime suffered by the author, which led to the
apprehension of three people; his biological father, his step mother, and uncle. However, charges
against them were dropped due to lack of evidence. The prosecutor asked for more time to gather the
necessary evidence, but two years went by without any development. The author also provided the
Committee with evidence of failure to investigate and prosecution perpetrators, including that, out
of 72 murders of persons with albinism that occurred in 2000, only 5 were successfully prosecuted.

The author claimed that the State party failed to provide him with protection during his childhood
when his life was constantly in danger due to albinism. He also claimed that he suffered humiliations,
insults, and marginalisation due to the failure of the State party to prosecute perpetrators. He submitted
that the State party had failed to provide a safe and secure environment for persons with albinism to
ensure that they are protected from attacks and any form of violence.

The author alleged violations of several human rights provisions protected under the CRPD including
the States parties” obligations under Article 4, the right to equality and non- discrimination under
Article 3, the rights of children with disabilities under Article 7, the obligation of the state to raise
awareness under Article 8, the right to liberty and security of the person under Article 14, freedom
from torture or cruel, inhuman or degrading treatment or punishment under Article 15, freedom from
exploitation, violence, and abuse under Article 16, protecting the integrity of the person under Article
17 and the right to education under Article 24.

neral Comment 7 Para 12
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The Committee found that Article 5 was violated because despite the attacks he suffered, the State
party did not take any serious measures to investigate the matter. Since these attacks are a form of
violence exclusively directed to persons with disabilities, failure to investigate constituted a form of
discrimination against person with albinism.

The Committee found a violation of Article 7 because the State party failed to take the appropriate
measures to ensure that children with disabilities share all human rights and fundamental freedoms
on ¢qual basis with others.

The Committee noted that despite the discrimination against persons with albinism and the threat
to their security, the state did not take any measures to raise awareness, or any initiative to end the
situation. The State party’s inactivity and passivity therefore amounted to implicit acceptance of the
crimes perpetrated against persons with albinism and there a violation of Article 8.

The Committee found that the author had experienced pain and suffering not only because of the acts
of violence by non-state actors, but also because of the State party’s failure to investigate and punish
the perpetrators. It is for this reason that the Committee found the State party to be in violation of
Article 15 on freedom from torture, because even if it did not directly cause the physical injury, its
failure to investigate and punish perpetrators amounted to psychological torture and ill-treatment.

The Committee observed that, under Article 16 (4) the State party was obligated to take all necessary
measures to promote physical, cognitive and psychological recovery, rehabilitation and social
integration of persons with disabilities who become victims of any form of exploitation, violence and
abuse. It noted that the State party in this matter did not provide such measures to the author when
he was attacked resulting in other disabilities. The Committee therefore found that there had been a
violation of the author’s rights under Article 16 of the Convention.

The Committee also found violation under Article 17 on integrity of the person. It noted that crimes
committed against the author had remained unpunished. The state did not provide him with support to
live independently and had not taken any measures to prevent similar acts of violence from occurring,
Failure to take such necessary measures were a violation of Article 17 as read with Article 4.

Finally, the Committee also found a violation of Article 24 because the State party failed to protect
the author from the general climate of increasing violence and attacks that forced him to abandon
school at one point. and later when he re-joined school, had difficulties because of the disability
sustained after he was attacked.

The Committee therefore held that the State party has failed to fulfil its obligations under Articles 5,
7,8, 15, 16, 17 read alone and in conjunction with Articles 4 and 24.

Munir al Adam v Saudi Arabia Communication 038/2016 (Views adopted 20 September 2018)

The complainant had a partial impairment in the right ear when he was arrested by Saudi security
authoritics for suspicion of crimes against the state. While in detention he was tortured which
worsened his ear impairment condition. While his hearing could have been saved had he received
medical attention sooner, he was denied medical services. Further, throughout his detention he could
not have access to legal counsel until a prosecutor recommended death sentence.

The applicant submitted that his case fell within the competence of the Committee because when he
was detained by the state party, he had a partial hearing impairment. He claimed violation of his right
to freedom from torture or cruel, inhuman or degrading treatment or punishment (Article 15) because
of his ill-treatment while in detention. He also claimed that the failure to afford him medical services
to prevent permanent hearing loss in his ear was an infringement of the right to health under Article
25(b). He further claimed an infringement of his right to access to justice (Article 13) read alone and
in conjunction with Article 4 which spells out the obligations of states parties to ensure and promote
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the full realisation of all human rights and fundamental freedoms of persons with disabilities without
discrimination.

The Commuittee found that the facts before it disclosed a violation of Article 15. It also found that
the applicant’s treatment in detention violated his right to be treated with humanity and with dignity
and amounted to violence and abuse prohibited by Article 16 which recognises the right to freedom
from exploitation, violence and abuse. The Committee also found that Article 13 had been infringed
because he was convicted based on forced confession and he was deniced assistance of legal counsel.
The Committee also concluded that there was a violation of Article 25(b) because despite that the
authorities had been aware that he needed urgent surgery to save his ear impairment from becoming
permanently worse, the authorities ignored his requests to access medical services.

The Committee therefore held that the State party had failed to fulfil its obligations under Article 13
(1) read alone and in conjunction with Articles 4, 15, 16 and 25 of the Convention.

4. The Organisation of African Unity/African Union
4.1.  Overview of the principal organs and instruments relevant to disability rights

Independent African states first organised themselves under the Organisation of the African Unity
(OAU) with the adoption of the Charter of the OAU on 23 May 1963. Though cfforts to address
disability in Africa started to take shape in the 1970s, it was only in the late 1990s, spurred by the
African Charter on Human and Peoples’ Rights,” adopted by the OAU in 1981, and entered into force
in 1987, that Africa started to pay a more focused attention on the rights of persons with disabilities.”
This Charter was ratified by Namibia and has been invoked directly in Namibian courts.” Other
major instruments which were adopted under the OAU include the African Charter on the Rights and
Welfare of the Child adopted 1 July 1990 and entered into force on 29 November 1999.7 This treaty
was domesticated in Namibia by the Child Care and Protection Act.

On the official launch of the AU on 9 July 2002 in Durban, the OAU also ceased to exist. The major
instruments that mention the rights of persons with disabilities that have been adopted under the AU
include the Protocol to the African Charter on Human and Peoples” Rights on the Rights of Women
in Africa (Women’s Rights Protocol) adopted on 1 July 2003 and entered into force on 25 November
20057 and ratified by Namibia in August 2004; the African Youth Charter adopted on 2 July 2006
and entered into force on 8 August 200975 and ratified by Namibia in July 2008; and the African
Charter on Democracy, Elections and Governance adopted on 30 January 2007 and entered into force
on 15 February 201276 and ratified by Namibia in August 2016.

4.2.  The Protocol to the African Charter on the Rights of Persons with Disabilities

Amajormilestone in disability rights was the adoption of the Protocol to the African Charter on Human
and Peoples’ Rights on the Rights of Persons with Disabilities in Africa (African Disability Rights
Protocol, AfDP) on 29 January 2018. Namibia acceded to this Protocol in May 2023. The Protocol
embodics most of the rights included in the CRPD and its discussion is critical. The discussion
below draws on Appiagyei-Atua’s comparative analysis of the CRPD and the draft protocol in which
he uses Mégret’s approach described in the discussion above on the CRPD, to bring out the salient
features of the AfDP.”” This discussion therefore, only highlights the features that make the AfDP
different from the CRPD and avoids unnecessary repetitions since the AfDP substantially draws on
the CRPD.

Mgijima-Konopi “The jusis
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Just as the CRPD, the AfDP reaffirms rights that are recognised in other human rights treaties. These
include the right to life, equal recognition before the law, right to liberty, security of person and
freedom from torture or cruel, inhuman or degrading treatment or punishment; right to family, right
to education, right to highest attainable standard of health, right to work, right to adequate standard of
living and right to social protection, right to participate in sports, recreation and culture, equality and
non-discrimination, right to participate in political and public life, and right to freedom of expression
and opinion and access to information.

However, this is not a purposcless restatement of rights. Rather, it is to emphasise the “right to
have rights,”” of persons with disabilities because despite the language of inclusion in human rights
treaties, persons with disabilities were largely perceived or treated as outsiders to human rights. This
is the discrimination to which the AfDP draws attention in reaffirming the classical rights.

The AfDP also reformulates some rights, that is, it articulates traditional rights in a new way to
focus on the experience of persons with disabilities. An example of this is Article 8 on the right
to life. Instead of just stopping at recognising the right to life as it has been traditionally stated in
human rights documents, it adds, amongst others, that states parties should ensure “[t}hat persons
with disabilities have access to services, facilities and devices to enable them to live with dignity and
to realise fully their right to life.””

Another right that has been reformulated in AfDP is Article 7 on equal recognition before the law.®
Article 7(1) states in traditional terms the right to equal recognition before the law. But then it
goes beyond the traditional formulation because it spells out in greater detail under Article 7(2)
the obligations of states including that “[plersons with disabilities are provided with effective legal
protection and support they may require in enjoving their legal capacity consistent with their rights,
will and specific needs,”™! and that “[ajppropriate and effective safeguards are put in place to protect
persons with disabilities from abuses that may result from measures that relate to the enjoyment of
their legal capacity.™*

The AfDP separates the right to access information which traditionally has been bundled with
freedom of expression and opinion. Article 24 on the right to access information adds something new
that is not in the CRPD in the following manner:

Ensuring that persons with visual impairments or with other print disabilities have effective access to
published works including by using information and communication technologies.™

The AfDP also adds some progressive elements to the right to access to justice under Article 13 which
refers to the inclusion of the provision of procedural, age and gender-appropriate accommodations;
that state should ensure that customary laws are inclusive, and that legal aid is available for persons
with disabilitics.

Some of the features of the AfDP that Appiagyei-Atua points out fall short of the CRPD include
that the AfDP does not provide for prevention against concealment, abandonment, neglect and
segregation of children with disabilities, specifically, which is common in Africa. Also, the AfDP
leaves out entirely the right to privacy, and vet it is a right that is commonly abused for persons with
disabilities in Africa.®®

A third way in which the AfDP reconstructs rights is by extension.® These arc rights that draw from
other rights and traditionally do not appear independent of the rights from which they draw. Examples
that are both in the CRPD and the AfDP are the right to “freedom from exploitation, violence and
abuse” and “the right to participation™.*
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An extension right that is unique to the AfDP is Article 22, the right to self-representation. This is
not a typical classical right, but it can be inferred from the right to participation. It is interesting
that it is inferred from a formulation of a right that is not itself a classical formulation, because the
right to participation is not in itsclf a right per se.®™ It would appear therefore that the right to sclf-
representation is a right that is doubly extended.

Appiagyei-Atua describes other novel elements that the AfDP introduces that are absent in the CRPD.
These include harmful practices in Article 11 which recognises issues that are particularly pertinent
on the African continent including that states parties should take measures to eliminate harmful
practices including “witchcraft, abandonment, concealment, ritual killings or the association of
disability with omens.” It also prohibits stereotyped views and use of derogatory language against
persons with disabilitics. ™

Aunother unique feature to the AfDP is that it recognises that persons with disabilities have duties
on an equal basis with others as recognised in the African Charter.” The AfDP urges states parties
“to ensure that persons with disabilitics are rendered the forms of assistance and support, including
reasonable accommodations, which they require in the performance of such duties.”™? This affirms
that persons with disabilities have the capacity to undertake duties in an equal manner to persons wit

whout disabilities and therefore contribute to national and personal development.
4.3.  Disability rights jurisprudence

The ACtHPR created the African Commission on Human and People’s Rights (African Commission)
which monitors the implementation of the ACHPR by states partics. It is also mandated to receive
communications from individuals, organisations or states parties. Since its establishment, it has
received one communication from Namibia.” The African Commission also receives periodic reports
from states parties detailing the measures they have taken to give effect to the African Charter. In its
reports, Namibia has informed the African Commission of the measures it has taken to implement
the provisions of the African Charter and these measures have included the protection and promotion
of the rights of people with disabilities.** For example, in its latest report to the African Commission,
the Namibian government reported that:

According to the National Population and Housing Census of 2011, about 5% of the people in Namibia
are people ... with disabilities. Apart from the UN Convention on the Rights of Persons with Disabilities
(CRPWD) which Namibia ratified in 2006. Prior to ratification of the Convention Namibia adopted
the National Policy on Disability of 1997, the Affirmative Action (Employment) Act, Act No. 29 of
1998, and the National Disability Council Act, Act No. 26 of 2004 as well as the Labour Act, Act No.
11 of 2007 which are most exemplary in terms of protection of the rights of persons with disabilities.”

On the other hand, the OAU also had created the African Court of Human and Peoples’ Rights
(ACtHPR).96 The ACtHPR has jurisdiction over cases and disputes regarding the interpretation and
application of the ACHPR, and any other relevant human rights instrument that the concerned state
has ratified.

A vet third institution, the African Committee of Experts on the Rights and Welfare of the Child
(ACE) completes the triad of organs of the African Human Rights System that function to enforce
norms and standards that states parties have agreed to implement in their jurisdiction by virtue of
ratifving
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various legal instruments. In its initial report to the ACE, the Namibian government explained in
detail the measures it has taken to promote and protect the rights of children with disabilities and the
challenges it has faced in the implementation of such measures.”

As compared to the other regional svstems discussed in this report, namely the Inter- American human
rights and the European systems, the African system has made the least number of determinations
involving disability rights. In fact, there is only one celebrated case determined by the African
Commission, the case of Purohit and Moore v Gambia decided in 2003.%® Owing to its celebrated
status, this decision has been discussed and analysed widely, therefore, this report does not aim to
enter into a full analysis of the decision as this has been done countless times.”

The case was brought on behalf of patients who, in accordance of the Mental Health Acts (Republic
of Gambia), were detained at a psvchiatric institution. The applicants alleged amongst others that
the Lunatics Detention Act (LDA) violated various rights of the ACtHPR including Article 2 (non-
discrimination), Article 3 (equal protection before the law), Article 5 (the right of human dignity
and recognition of legal status), and Article 6 (the right of liberty and security of the person, and
prohibition of arbitrary arrest or detention).

One reason this case is lauded is that while in the non-discrimination provision of the ACtHPR
(Article 2) disability 1s not explicitly mentioned as a prohibited ground for discrimination, the
African Commission read and interpreted the provision to include persons with disabilities. In its
view, “Article 2 lays down a principle that is essential to the spirit of the African Charter and is
therefore necessary in eradicating discrimination in all its guises.”™ It also considered Article 3
as being core because “it guarantees fair and just treatment of individuals within a legal system of
a given country.”'" The rest of the Commission’s decision was guided by these two provisions;
Articles 2 and 3. The Commission found the Republic of The Gambia in violation of Articles 2, 3, 5,
7 (1)(a) and (¢). 13(1), 16 and 18(4) of the African Charter.

The Commission, amongst others, urged the Government of Gambia to repeal the LDA and replace it
with a mental health law that was compatible with the ACtHPR and prevailing international norms. By
2017, Gambia was still in the process of trying to implement the Commission’s recommendation.**

5. The Organisation of American States
5.1.  Overview of the principal organs and instruments relevant to disability rights

The Organisation of American States (OAS) was established by the Charter of the Organisation of
American States (OAS Charter) on 30 April 1948. The two fundamental human rights treaties of the
OAS are the American Declaration on the Rights and Duties of Man (adopted 2 May 1948) and the
American Convention on Human Rights (ACHR) (in force 18 July 1978). Two principal organs of
the OAS are entrusted with the role of promoting and protecting human rights. The first is the Inter-
American Commission on Human Rights (IACHR) which was established as the principle organ on
the OAS Charter whose mandate is to promote the observance and protection of human rights (in
force since 14 September 2001).!” The IACHR performs various duties to fulfil its mandate amongst
which is to receive, investigate and determine individual petitions alleging violations of human rights
by a Member State of the OAS. Another duty concemns serious and urgent cases, and in such matters
the JACHR can request Member States to adopt precautionary measures to prevent irreparable harm
to persons.

* Namibia’s Initial Report on the African Charter on the Rights and Welfare of the Child 2004-2012 (2014) (considered at the 25th Ordinary Session (21-24 Apil 2015). See especally
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The second organ is the Inter-American Court of Human Rights (JACtHR) which was established by
the American Convention in 1969 but become operational only after the ACHR had entered into force
in 1978. Its function is to issue advisory opinions pertaining to the interpretation of the ACHR and
other instruments at the request of an OAS organ or Member State. The Inter American Convention
on the Elimination of all Forms of Discrimination against Persons with Disabilities (CIADDIS) was
adopted by OAS in 1999 and it entered into force in 2001.* It was the first international treaty of its
kind to protect the rights of persons with disabilities.!*

Indeed, it might be expected that the understanding of disabilities is different between the CRPD
and the CIADDIS. Guazimo Peralta identifies several differences. First, the definition of disability
in the CIADDIS focuses on impairments that hinder the performance of daily activities. It views the
social and economic context as aggravating factors to the effects of disability. On the other hand,
CRPD’s definition of disability has a stronger social approach. It shifts focus from the medical issue
of disability to the social response to it.!%

Second, the CIADDIS focuses on protection from discrimination and therefore it does not see the
need to rearticulate rights to better respond to the broader experience of persons with disabilities.
The CRPD, on the other hand. goes beyond recognising discrimination and so reformulates rights
that address various aspects of the experience of persons with disabilities. The CRPD therefore
establishes a more robust protection of the rights of persons with disabilities.!”

Another difference Peralta describes is that the CIADDIS has a weak enforcement mechanism as
compared to the system created by the CRPD. The CTADDIS does not create a judicial institution
to enforce the norms in the CIADDIS. Rather, it relies on the duty of states to cooperate and make
efforts to prevent and eliminate discrimination against persons with disabilities.'™ In contrast, the
CRPD articulates more comprehensively and concretely the obligations of states to ensure their
compliance.!%

Yet another difference is that the CRPD has more support from OAS Member States than has the
CIADDIS."° As of 29" July 2019, 14 OAS Member States had not yet signed or ratified CIADDIS,
but all OAS Members States except US are States Parties to the CRPD.

Due to these differences and especially because the CIADISS did not provide for a complaints or
judicial enforcement mechanism, the TACHR and the TACtHR have tended to refer to the ACHR and
other instruments of OAS to protect the rights of persons with disabilities than use the CIADDIS 111
The arrival of the CRPD has had the positive effect of encouraging the American system to take on
more disability cases, but there was still a lag for the IACHR to begin to apply a disability perspective
to analysing matters before it. 12

From 2009, the IACHR started to publish case reports on the right to humane treatment of persons
with disabilities. However, the TACHR did not yet apply a disability rights analysis in these cases.
It is in 2012 beginning with the case of Luis Fernando Guevara Diaz v. Costa Rica™ that this trend
changed, when the TACHR began to engage a deeper disability analysis. In Diaz, the petitioners
alleged that the state of Costa Rica discriminated against the petitioner because of his disability
when the Ministry of Finance failed to employ him when he had in fact scored the highest during
an interview for the job. In determining admissibility, the IACHR concluded that the facts revealed
potential violation of rights under the ACHR. In its determination, the IACHR stated that:

104 Convention on mination of afl Forms of Discrimination against Persons with Disabilities (adopted 6 August 1999, entered into force 14 Sspteraber 2001) OAS AG/RES 1608
(XXIX-0/99) (1999) (CIADDIS)

uarnizo-Peralta *Disability rights in the Int
106 Guamizo-Peralta (2018) 44-45. CIADDIS defi
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1% Guamizo-Peralta (2018) 45

American System of Human Rights:An expansive and svolving protection’ (2018) 36 Netherlands Quarterly of Human Rights 44
s disability in Art 1 (1) as “a physical, mental, or sensory impairment, whether permanent or temporary, that limits the capacity to
ind which can be caused or aggravated by the economic and social environment.”

uarnizo-Peralta (2018) 46.
1 Guarnizo-Peralta (2018) 46.
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2 Guarnizo-Peralta {2018) 49.
1 Luis Fernando Guevara Diaz v. Costa Rica Report no 13/12 (20 March 2012) Petition 1064-05.
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for the purpose of analyzing the merits it [would] rely on the provisions of the Protocol of San Salvador
and the Inter- American Convention on the Elimination of All Forms of Discrimination against Persons
with Disabilities, for interpretative purposes.”*

5.2.  Some recent issues in disability jurisprudence

This report highlights issues in disability rights in cases handled by the IACHR and the TACtHR
especially in which the two bodics reference the CRPD or where the CRPD and the Committee on
CRPD have influenced interpretation of disability rights norms.

5.1.1 The Inter-American Commission on Human Rights

Inclusive education for students with disabilities — Irene v Argentina (2016) Resolution 38/2016,
Precautionary Measure No. 376-15.

The applicants requested a precautionary measure to protect the life, personal integrity and integral
health of Irene, a 12-year-old girl, who had a severe neurological disability, to enable her to access
the necessary support and services to allow her to attend school. The parents had requested the social
services authorities to provide comprehensive care that would enable her to lead a life that was as
normal as possible. They engaged a therapeutic. The state had initially provided this support but
stopped without any warning, forcing the parents to use their own resources. Ultimately, they could
not afford to cater for all her needs.

The TACHR applied a social model of disability when it expressed the opinion that an important
measure toward achieving non-discrimination for children and adolescents with disabilities is to
overcome socially constructed barriers that exclude persons with disabilities from social integration.
To highlight the social model of disability, it referenced the concern of the Committee on RPD
about obstacles to in the health system that made it impossible for persons with disabilities to access
services, just like the obstacles that were placed in Irene’s way constituted a barrier to her social
integration and psychosocial development.1'®

The IACHR used UNESCOs definition of inclusive education understood as a “process of addressing
and responding to the diversity of needs of all learers through increasing participation in learning,
cultures and communities, and reducing exclusion within and from education™° It therefore
urged, using the language of the Committee on RPD in its concluding observations on the report of
Argentina, that it must incorporate the principle of inclusive education including to take measures
to reform programs and the curriculum to include students with disabilities, and most especially to
allocate budgetary resources to realise an inclusive education system '’

This case became an important precedent on the right to inclusive education for persons with
disabilities."® It also showed how the IACHR drew upon international norms and interpretation of
norms from the Committee and other UN bodies to achieve an analysis that was richer than if it drew
on the instruments in the American human rights system alone.

De-institutionalisation of persons with mental disabilities - Federico Mora Hospitalv. Guatemala
(2012) Precautionary Measure No 370-12; Inter-American Commission on Human Rights
Situation of Human Rights on Guatemala (2017)

On 20 November 2012, the IACHR granted a precautionary measure for 334 patients who were
institutionalised at the Federico Mora Hospital in Guatemala. The petition alleged that the patients
were detained under extremely deplorable conditions that included rampant sexual abuse, physical
abuse, inhuman and degrading conditions, medical negligence, and use of prolonged restraints and
isolation rooms.

% Luis Fernando Guevara Diaz v Costa Rica, para 42.

15 Trene v Argentina para 24

1 UNESCO *Guidelines for Inclusion. Ensuring Access to Education for AIL’ (2005) 13,

197 frene v Argentina para 2 Committee on the Rights of Persons with Disabilitics, Concluding Observations on the fnitial report of Argenting, approved by the Committee
at its eighth session (September 8,2012), UN Doc. CRPD/ C/ ARG/ CO/ 1 (19 October of 2012).

118 Guarnizo-Peralta (2018) 54.
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The IACHR requested the Government of Guatemala to take the necessary measures to guarantee
the life and personal integrity of the patients at the Federico Mora Hospital, including to provide
adequate and appropriate medical treatment, to ensure that children are separated from adults, that
inmates that were detained under custodial sentence were separate form those under medical orders,
that the premises be guarded by unarmed personnel, the use of isolation rooms be restricted under the
conditions established under international standards regarding persons with disabilities, and to ensure
that all patients are not subjected to acts of physical, psychological and sexual violence by other
patients, security agents or hospital officials. The partics agreed on a timetable of implementation of
the measures.

In its report on the visit to the hospital facility 5 years later, the IACHR observed improvements, but
there were still some measures to be accomplished ' More especially, it observed that the efforts of
the government focused on institutionalising arrangements which fostered isolation and segregation
of persons with disabilities. There were no initiatives to enable persons with disabilities to live
independently and be included in the community. The IACHR reminded the state that persons with
(mental) disabilities have the right to independent living and to be included in community.’® The
TACHR referred General Comment 19 of the Committee on CRPD to explain that.

The right of persons with disabilities to independent living and to be included in the community,
according to the CRPD Committee means on the one hand that [the] said persons are provided all the
necessary means cnabling them to exercise choice and control over their lives and make all decision
concerning their lives. On the other hand, this right is related to full and effective participation and
inclusion of persons with disabilities in society, through the development of inclusive environments.'*!

The IACHR further explained that the implication of this right is that persons with disabilities must
be provided with alternative arrangements to enable them to live independently and be included
in the community. The IACHR highlighted an important fact also observed by the Committec on
RPD that when persons are assessed to require a high degree of supportive services to enable them
live independently and in the community, governments tended to defer to institutionalisation as
the only solution, rather than take the necessary measures to provide specific support services that
persons with disabilitics require to realise the right to independent living and to be included in the
community.’”? On this aspect, the report found that the lack of support and community services for
persons with disabilities created an incentive to institutionalise these persons and led to the violation
of their right to live in the community.'?

The IACHR, therefore, recommended the State to create and establish community-based services
for persons with disabilities. More specifically, it recommended the following measures: (a)
expeditiously define a strategy, provide sufficient resources, for the de- institutionalization of persons
with disabilitics, (b) ensure that persons with disabilitics participate in the design and implementation
of the strategy, (c) allocate sufficient services for the development of sufficient support services.

5.2.2 The Inter-American Court of Human Rights

Infertility and assisted reproduction — Artavia Murillo and Others v Costa Rica JACtHR Series
C 257 (28 November 2012).

In vitro fertilisation (IVF) was allowed in Costa Rica from 1995 until in 2000 when the Constitutional
Court of Costa Rica declared the practice unconstitutional. The applicants, who had diverse
experiences of trying to access IVF in Costa Rica and were frustrated, challenged the judgment of
the Constitutional Court banning IVF because it interfered with their right to family and private life,
the right to marry and raise a family, and equal

-American Commission on Human Rights, The situation of human rights in Guatemala, OEA/Ser.L/V/II. Doc.208/17 (31 December 2017).
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