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in the minister of defence, etc., was in consideration of
that. But if we are not going to have the ministers
there, then the composition of this commission should be
such that it has the right material, which knows the peo-
ple who are supposed to have those qualifications to be a
commander of the armed forces, commander of the police.
They cannot just give-that to a mere civilian to do that
kind of thing. We don't look with the same eyes to these
kind of things.

Therefore, maybe, if we don't want the ministers, we
may have somebody who has a military qualification or
whatever, an expert in these things to sit on the commis-
sion. It must be a specialised commission, because it
really recommends a special group of people.

MR KATJTUONGUA: 1If we are going to have a Security and

Foreign Affairs Commiftee in the Assembly, normally this
is the type of group where you find expertise on those
things. If you find a person that ....... in the United
States, a senator, he is much more an expert on these
matters than many military people.

DR TJIRIANGE: I have no problem with that addition, the

civil service men and that one we are talking about.

MR RUKORO: This is a concrete proposal: If we take (2)

as it is here and we say the composition of (2) here is
for the transitional period and we just add a sentence to
reflect the agreement in the House that in consultation

with the political parties represented in the National
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Assembly. That will take care of the first appoiﬁtments
to the commission. So these members of cabinet constitute
the .... plus the political leaders who will then together
discuss, finalise and recqmmend to the president. But for
the permanent one, that is where Tjiriange's ideas come in
of a speciaiised body, the three service chiefs, military,
police and prisons plus chairman of the Public Service
Commission‘and maybe two other military people.

MR MUDGE: Two other peOple‘nominated by parliament. That
is not for the immediate future, but it covers us.

PROF ERASMUS: Must I add "in consultation with"?

MR RUPPEL: You add "in consultation with leaders of the

political parties represented in the National Assembly and
the chairman of the Public Service Commission."

DR _TJIRIANGE: 1In the permanent which will function later

on, it will be composed of the chairman of the Public
Service Commission, the heads of the three departments.
'R MUDGE: The one who is retiring will not be taking
part, he is out at that'point in time.

DR _TJIRIANGE: Automatically because he is being discuss-

ed?

MR MUDGE: He is not being discussed, he is leaving, he is
now vacating the seat. His successor is now being dis-
cussed.

CHAIRMAN: But if we go by, for example, what is going on

here, those who are going out are causing havoc here.

MR MUDGE: We must not have him in there.
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DR TJIRIANGE: The danger with that arrangement is that

this man may be appointed for five years and he is eligi-
ble for reappointment, and then when after five vears the
commission has to sit down to see whether they can still
reappoint this man or not, then he is on the commission,
being discussed whether he must be reappoinfed or not. It
won't work. It can be any general in the army who could

be nominated to sit on this commission.

CHAIRMAN: What you are saying is correct, but if I am
interested then I just register myself and I will not be
asked to be there. You are going to be discussed.

MR RUKORO: So we say two members appointed by the Na-

tional Assembly.

PROF ERASMUS: Just to make sure that I have it correctly,

the permanent Security Commission will consist of the
chairman of the Public Service Commission, the chief of
the defence force, the inspector general of police, com-
missioner of’prisons and two members appointed by the
National Assembly. Who is the chairman?

MR MUDGE: Appointed by the president on the recommenda-
tion of the Assembly. It must be done the same way as the

Public Service Commission.

MR _GURIRAB: Who will be the chairman, the chief of defen-

ce?
MR MUDGE: No, it cannot be, because he may be one of the
positions that must be filled. It must be the chairman of

the Public Service Commission.
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CHAIRMAN: No, a civilién cannot ché&r this one.
MR _MUDGE: Then the chairman must be appointed by the
president on the recommendation of the National Assembly.
CHAIRMAN: The Chief Justice is the chairman of the Judi-
cial Service Commission. It should be the chief of de-
fence.
MR MUDGE: And if his position becomes vacant?
CHAIRMAN: Then he doesn't sit.

PROF ERASMUS: I just want to make sure, the two members

coming from the National Assembly, will they come into
that position by a simple vote taken by the National
Assembly?

CBATRMAN: Yes. Page 76.

MR_RUKORO: Article 117 must.be deleted, the removal pro-
visions.

MR KATJTUONGUA: Article 118(1): "There shall be esta-

blished by act of parliament a Namibian Defence Force with
prescribed composition, powers, duties and procedures." I

wanted to insert the word "composition,"

PROF ERASMUS: And you want 117 out?

MR PRETORIUS: Yes, and 120 also.

’

PROF ERASMUS: If you do that all the cross-references

after that are out.

MR KATJTUONGUA: That will be left to an act of parlia-

ment, isn't it?

PROF ERASMUS: It is not exactly the same as the removal

that is normally provided for, there is something addeqd
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thefe, "for good cause and in the public interest." The
other removal provision sihply says you are removed in the
same way &as you weré appointed. Now you are adding some-
thing new here. These are high-profile positions and you
give an additional possibility of removing. them. I am
trying to convince you to retain them to make it easier
for me.

MR RUKORO: Mr Mudge came with a good argument why we need

to delete these things and we have agreed. I can't remem-
ber what it was. |

MR MUDGE: I think we said we can get rid of them the same
way they were appointed, the same procedures.

DR TJIRIANGE: But now he is coming up with something

else.

PROF ERASMUS: I am saying the proivision as it was formu-
lated originally add something in addition to that. Be-~
cause of the fact that these are high- proflle positions,
what was added orlglnally was that they could be removed
from office for good cause and in the public interest and
in accordance with the provision of any act of parliament.
It is not the same as the other provision in the Consti-
tution saying simply they can be removed in the same way
they are appointed.

MR MUDGE: 1Is that really important? Leave it as it is.

MR KATJIUONGUA: We will look at it when we discuss their

act. Leave it in.

CHAIRMAN: Page 77, 78.
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MR MUDGE: I think we have a common problem or a communal

problem. It is not clear to me on the previous page 1,
movable and immovable assets mentioned in the Schedule
shall vest in the Government of Namibia, and then we say
“the ownership of communal land shall not be affected by
subarticle (1) and control over such land, which vested in
the executive committees of the Representative Authori-
ties, shall vest in the Government of Namibia." I think
we must be careful, we could create a lbt of problems if
we do not think carefully over this, all of us, it doesn't
matter to which party we belong, and it all depends on the
wording. When we talk about control and ownership, those
are two different concepts, two different meanings. I
can't imagine that the land in this country can belong,

those not in private hands, can belong to anybody else or |

any other institution than the government, but when it ﬁ
comes to the control over such land, the local people, the
traditional people over the years had some say and I would
not want to get involved as a government, allocating a

piece of land tovthe various peasants there. We are going
to land in lots of trouble, and in many ways we will have ﬁ
to rely, for the time-being, on the control over such land E
by the traditional authorities or leaders. Can't we have ?

another look at this paragraph? The ownership of communal f

land shall not be affected by subarticle (1). What does
that mean in the first place?

MR RUPPEL: That is wrong, because ownership must vest in




the government.

MR MUDGE: So all we say, forget about the ownership, con-
trol over such land shall somehow be executed in close co-
operation or whatever with the traditional leaders, some-
thing like that.

DR TJIRIANGE: This question is a very tricky one and some

of us have strong feelings about it, because what you call
communal land here is not communal land in the true sense
of the word. The whole Namibia is communal land if you
want it that way. What we are talking about is the land
into which the people have been driven and there is
nothing communal about it. We are talking about forceful
removal from what used to be communal land and driven into
those small areas that you now call communal land. This
question will open so many things. There is nothing tra-
ditional about a reserve, we were forced to go there.

MR MUDGE: We all have our hang-ups about the past and I
have a lot of understanding for what he says, these are
not necessarily communal lands, not necessarily tradi-
tibnal land, the way it originally came about, we can say
a lot about that. I have always said that at some stage
the whites in this country - and they did it themselves -
also had communal land and they divided up that area and
only for white people.. That is now the de facto situa-
tion, we cannot change that overnight. For that reason
those areas which had not yet'been cut up into farms, into

economic units, at least those areas must for the time-
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being be reserved for those people and more, if we can get
more. 1 very often had to defend myself against white
people who wanted to know why can't they get a farm in the
Kavango, and I said "but Yyou proclaimed your own communal
land, you proclaimed your own area and you divided it up
among the members of your population group." At least
now, té start off with, those areas which have not been
finally cut up must now be seen as communal land. By say-
ing thét‘I do not in any way endorse anything that has
happened in the past, I am just stating a matter of fact
that you have it now.

In those areas you have a traditional way of farming
and a traditional way of allpcating land. 1If this govern-
ment would send in an official in those areas and say "you
are going to tell Johannes to stay here and Paul to stay
there", then he is in for trouble, that's for sure. If we
make use of the traditional authorities, and it doesn't
mean that it must stay like that for ever, as a matter of
fact, I think the only way we can really solve the land
problem is if we now can divide up many of these areas
into economic units. But somehow, if we can get the co-
operation of those people we will go a long way towards
solving the problem without in any way affecting owner-
ship, because ownership, even up to this day, never did
these areas belong to representative authorities.

MR RUPPEL: I have a problem with that concept as well,

what is a representative authority?
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MR MUDGE: ers, this is what they were called, represen-
tative authorities,lbut at no stage as far as I know were
property rights transferred from the government of Nami-
bia, the Govérnmenf of South West Africa was the owner.
CHAIRMAN: All the land should have been that way then.

MR GURIRAB: HWe are here to agree on the formulation, can

we draft the paragraph?

MR RUKORO: Why don't we talk in terms of control over

communal land which vested in the executive committees of
representative authorities shall vest in the Govefnment of
Namibia, and we stay clear of ownership and we resolve
that when we are going to address the whole question in

parliament.

MR MUDGE: But if you put the control in the hands of the %
government, then you have problems.

MR RUKORO: Because my understanding of executive commit-

tees of representative authorities is that there was
nothing traditional about them.

MR MUDGE: No, leave that out. I think ;haf we must do, “
in Schedule 4 it must also be made clear that communal-
land forms part of the assets of the government.‘ I don't

have a problem there, frankly, it is government property.

MR KATJIUONGUA: What changed in this one?

MR MUDGE: You cut out completely thé ownership thing in
paragfaph (2). All you must say in paragraph (2) is some-
how to show some understanding for co-operation with the

traditional leaders. Control over such land shall be done
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in consultation with the to be established traditional
leaders. What are you going to establish them for in any
case? You have to establish them [or something, for some

reason.

MR KATJTUONGUA: ' What worries me in this whole thing is

that there is no provision for land reform at all.

MR MUDGE: It is very difficult for me to make a proposal.
I am not a traditional leader and I don't live in communal
land. You people must solve that problem,

DR TJIRIANGE: Land reform generally.

MR KATJIUONGUA: The way it stands here, the ownership of

communal shall not be affected, etc., then the matter is
still hanging.

MR RUPPEL: But that is the principle which we state then.

"Subject to this Constitution and the law, the control
over communal land which vested in the executive commit-
tees, if we want to put that in, shall not be affected by
subarticle (1)", because subarticle (1) deals with all the
assets. If T get an assetVI automatically have control
over it, but here we say in respect of those areas, in
which Mr Mudge explained there are some additional pat-
terns of dishing out land, the control function in res-
pect of the assets, not the property function, the con-
trol function is left in the hands of those who are in
charge at the moment, subject to laws later. But then we

have covered it.

MR" RUKORO: Who are in charge at the moment, because at the




moment ...

MR KATJIUONGUA: The control has been with the people in

the field,

MR RUPPEL This is just a careful formulation, I think the
legal reality is what Mr Rukoro refers to, that ultimate-
ly it will be the central government as successor to the
Administrator General who is having ultimate control.

That is under the current legislation, there is no doubt
about it. But he delegates functions and that delegation
will still be in effect when the new government takes
over. So, on the basis of delegated functions and powers,
the headmen in the north do exercise control functions,

and that is what is taken over until it is changed.

MR MUDGE: Mr Chairman, let me say one thing, you have
shown a lot of understanding for property rights of many
people in this country and I very much appreciate that. I

think everybody is impressed by the respect and regard

that you have for.cultural and material assets of people
inrthis country. I think it would be wrong now that we

have no regard at all for the rights of those people who
do not own land individually. They are part of the com- H
munal system, they live there and whatever they say, they ;

must not feel unsafe, they must not feel that they can be |

moved around from one place to the other at the will of
the government, not because these people might not be
educated, they might be poor and in many ways disadvan-

taged, but let us in the drafting of our constitution at
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least admit that we also have respect for them. Let them
not feel insecure that after independence anything can
happen to us.

MR KATJIUONGUA: If we could put it this way: Control

over communal land shall not be affected by subarticle
(1), but ownership over such land shall vest in the
Government of Namibia which shall introduce a programme of
land reform."

DR TJIRIANGE: I am about to agree with that approach, be-

cause I would not like a situation where we talk about the
communal land and divorce it from the overall land reform
policy. We must talk about the communal land in relation
to the general land reform process in this country. So,
therefore your formulation is really attempting that and I
think we may improve upon that, but once we say something
about communal land we should also mention somewhere about
land reform.

MR STABY: Doesn't that belong in Chabter 11, Principles )
i . 2 o
of State Policy? I think we are dealing here with control
and ownership of land which are de facto things, and the
policy I think should be embodied in Chapter 11.

MR MUDGE: But the problem is here we have to deal with 2

that land, ‘we have to make specific ...

MR_RUKORO: Maybe we should only address the control as-

pect at this stage, of communal land, by simply saying the

control over communal land, which up to now vested in

these committees, shall vest in the Government of Namibia,
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and then maybe we can add a éentence to the effect of
regulating...

MR MUDGE: Utilisation maybe. There is a specific wording
which I had before when these areas were allocated after
the Odendaal Plan. There was a specific law which re-
ferred to, "die beskikking en gebruik". It was set aside
for the...

CHAIRMAN: Some of us opposed the Odendaal Plan.

MR MUDGE: I know that. So many good things came out of
the past.

MR RUKORO: I think to address the constitutional func-

tion, the control over communal land which up to now
vested in these AG 8 institutions, shall now vest in the
Government of Namibia. That is the first point. The
second point is that in regulating the utilisation of this
land, the central government is going to act in consulta-
tion with the Council of Traditional Leaders.

MR MUDGE: But.that thing brings all of them together.

MR STABY: Can't we just say, following on the suggestion
by Mr Rukoro, that control over communal land which vested
in the executive committees of representative aufhorities
shall henceforth vest in the Government of Namibia, sub-
ject to legislation.

MR MUDGE: But now you say nothing to those people out
there. They want to know what their position will be. I
think Mr Rukoro had an idea, the utilisation ....

MR KATJIUONGUA: We will have elections soon.
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DR TJIRIANGE: One problem, I can make you rest assured

that this question, if we just end up like that, we shall
have a problem with our own caucus. They feel very strong
about this issue of the land.. Communal land problems
should not be dealt with as if it is the problem, it is
not thé problem, the problem is the land problem all over
the place, across the board.

MR RUPPEL: Why is it addressed at all? If yoﬁ just leave
it out it is not going to change the position.

PROF ERASMUS: May I just add that the effect of paragraph

(a) and the content of Schedule 4 is very clear that it
covers that land, the ownership part of it, not the con-

trol part of it. It is going to vest in the new

Government of the Republic of Namibia, so we need not
address that at all.

MR MUDGE: You need not address it at ali, but I really
want to make this point very strongly: We are concerned ,
about the fears and uncertainty of the white population,
especially, and I appreciate that very much. We told them
“yoq need not be afraid, if we want your land we will take
it away, we will pay just compensation, in the Bill of
Fundamental Rights property rights are being gparénteed”,
and now we come to the poor people who have no land and
wherever they sit on a piece of land somewhere in the
reserve, they have fenced it in and they started develop-
ing it and now we don't even mention it in our constitu-

tion, whatever happens to you, you are at the mercy of a
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future government, even if that land is not enough. At
least let us have some respect for the little they have,
even if it is only a tin hut somewhere in a reserve, but
now we say "bugger you, it belongs to the government."
CHAIRMAN: It is a wrong concept that communal land is
nothing, but you are going to propose that the control,..

MR RUKORO: Yes, I think Tjiriange's problem is taken

care of by Schedule 4 in the sense that it is clear that
all property which vested in whatever government, belongs
to the central government. But what I think what we are
talking about is what happens to this poor chap sitting in
the reserve. Maybe we need to say something in subarticle
(2). I was going to say that in regulating the utilisa-
tion of communal land, the Government of Namibia shall
consult with the traditional areas in the specific areas,
because to me this is the classical case where the presi-
dent will need to consult some of these chaps, that we
have the situation where you live in areas which.belong to
the state, which we call communal land, how do we regulate
them, what are your own views, now that we have abolished
some of these apartheid institutions and so on.

MR MUDGE: The president still remains the boss, but at
least he can consult.

MR RUPPEL: 1In regulating and utilising the communal land,

the government shall have regard to vested interests in
the area concerned, and you cover all these instances, and

also the method of how he will take it into account.
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CHAIRMAN: If he has to please the chiefs, let's refer to
the chiefs. 1In this article we have established tradi-
tional chiefs.
MR MUDGE: This matter is going to be discussed in the
Assembly this afternoon, I can guarantee you.

DR TJIRIANGE: Yes, that is what I am saying, they compare

it.

MR MUDGE: Let's come with a formulation.

CHAIRMAN: That is what he is doing.

MR RUKORO: The regulation and utilisation of communal
land shall be undertaken by the Government of Namibia in
consultation with the Council of Traditional Leaders
contemplated in Article so and so.

DR TJIRIANGE: And then we have to know what is communal

land,rbecause that is my problem, because if you talk
about that commurnal land you have areas like Ovamboland,
Kavango, but there are reserved areas. Do you call them
communal land also? Then you cannot talk to the tradi-
tional chiefs because they don't have any powers on those
lands. In those reserves they just don't have the right
on any land.

MR MUDGE: Dr Tjiriange, anybody in this country Kknows
what you are talking about when you talk about communal
land, whether you like it or not, that is a different mat-
ter.

DR TJIRIANGE: I'm not sure about that, maybe you under-

stand it.
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MR MUDGE: Whether you talk about government land, state
land, or communal land. Communal land is land where A
people farm collectively, where they don't have property
rights, but they live there and they farm there.

DR_TJIRIANGE:  What I am saying, you brought the concept

of the traditional chiefs in there. That can be true to
some areas, but not to others, because the chiefs don't
even have that authority on the land.

CHAIRMAN: But they will be established under that
authority, that article.

MR RUKORO: You can take care of this problem by saying

"in consultation with ...., including the Council of
Traditional Leaders", to make clear that the government is
not only bound to consult that particular body, but it
will consult others and if we could really come up with
interested persons.

CHAIRMAN: Why do you want to establish this Council of
Traditional Leaders, because our people are questioning
who are the chiefs.

MR RUKORO: I think the reality of the situation is that

in a ffee, independent Namibia, free of colonialism, we
are going to have areas which objectively will have to be
defined as being communal over which some of them, not all
of them, these chiefs and their councils and traditional
authorities will have control functions delegated by the
central government.

CHATRMAN: Since we have already mentioned it in the Con-
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stitution we are going to establish this authority. After
a long debate we have agreed on it. We agréed to esta-
blish the House of Chiefs.

MR KATJIUONGUA: If we say, in consultation with the

Council of Traditional Leaaers contemplated in Article so
and so, and other affected communities.

MR STABY: Can't we say in consultation with the occupants
of that land?

MR KATJIUONGUA: Including other affected communities.

PROF ERASMUS: Something like that. I just want to point

your attention to the fact that that in 124(1), the pre-
vious subarticle, we have now discussed (2), just take a
look at (1). I think we must take out movable and immova-
ble there, because in Schedule 4 the property that is
covered there is more than movable and immovable. We are
also referring to trusts and other interests.

CHATRMAN: Page 79.

MR _RUKORO: I think somewhere in the Principles of State

Policy we need to address land reform, just a paragraph.

MR RUPPEL: But if we deal with land reform somewhere

else, then we don't need this complicated article, which
doesn't say a lot. Subarticle (2) is really a legal
monstrosity, and if we want to state the principle clear-
ly, then say so and put it in the principles.

CHAIRMAN: Page 80.

MR GURIRAB: ¥With respect, sometimes we leave things like

this and then we don't know what decision has been taken.
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Here we have formulated subparagraph (2), I don't know how
that relates to the'suggestion which we are just ieaviﬁg
hanging. Comrade Ruppel is not‘happy, thét is a different
matter, but if we are going to include something in the.
Principles, what is it that we want to include?

MR KATJIUONGUA: If you say, "the State should initiate

and encourage a programme of land reform", somewhere in

the Principles of State Policy.

MR GURIRAB: Why don't we draft something, because when is

he going to come and report to us?

MR RUPPEL: We must do it now.

MR RUKORO: Why I would support that, you can link that

with this article here, because really, 124 deals with
government assets, not with how you are going to re-
gulate land and so on, whereas something on land reform is
part of your state policy and the government must come up
with legislation. That is where you can bring in this
aspect we have agreed on, of regulating communal land and
leave it out of this section.

MR MUDGE: Mr Chairman, looking at the watch, what is the
procedure going to be this afternoon? I want to make a
suggestion, thingé will not go the way we planned it. I
feel sorry for the Chairman, because he really wants to
make something out of this ~nd I support it, but when we
go to this Assembly this afternoon, we don't have the
finally printed document, we have a document and somebody

has to explain to the Assembly one way or another what we
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we have decided, otherwise the Chairman may only be in a
position to report to the Assembly this afternoon. Then
it will be for the members here from now until Friday to
convince their caucusses outside the Assembly on what we
have agreed here.
CHAIRMAN: But they are already agreed on.
MR MUDGE: No, I am talkiné about the additions, I am
talking about new paragraphs. Either we can go and con-
vince them there in the open debate or we can convince
them outside if we agree, and I agree with the amendments
so far, I will defend them, so that when we meet on Friday
then we have the provisional document which shall not be
the beautiful printed one, it will be the one in which we
agree on all the principles but which was not finally
edited. We will have that one on Friday. Then we can
have a short debate just for a few people to stand up and
enter reservations and then at some later date you can
have the final, formazl and official, ceremonial acceptance
of the Constitution. But I am afraid, I am troubled about
this. afternoon, I don't know exactly how we are going to
handle this afternoon.
CHAIRMAN: There are two ways, the chairman cannot be
oblivious of what goes on here, we are filibustering and
SO on, let's just postpone everything until you are ready.
We cannot go on filibustering like this. We filibuster
deliberately and then come up with suggestions. I don't

know what the aim is of these things. We can postpone
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everything, it is not my constitution.
CHAIRMAN: We can finish it now.
MR RUKORO: I think the only thing we can do today is
either fdf the chairman or whoever simply.to report to the
Assembly that as far as this committee is concerﬁed we
have cross-checked the amendments that were proposed
there, streamlined them and they are in order and you will
get your document on Friday, and on Friday people can
adopt the ﬁrinciples contained in this thing. 1If that is
the type of report we are going fo give, then the kind of
amendment that we were suggesting here under 124(2) or on
land reform, these are éubstantive_stuff, they are not
part of the amendments that we discussed. In that case vwe
must stay clear of all these things, we must simply delete
them, they must not be part of our work, otherwise the
report will not be truthful, and then, what members can
do, at this type of level we can continue to formulate
some kind of provision which will have our unanimous sup-
port for Friday, it can be introduced at that stage in the
Assembly, something on land reform as well as the para-
graph I have formulated here on the requlation and utili-
sation of communal land, and it is simply moved in there
by motion or whatever, as we are discussing this thing,
because I see real problems to try and incorporate this in
your report today. It is not a streamlining of this
thing, this is an amendment, a substantive proposal and we

can't have it. The practical suggestion is that 124(2)
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should be deleted altogeiher. because it does not deal
with ownership of assets, it deals with the control func-
tions and other things, just to replace this altogether,
You are not losing anything, because as far as ownership
is concerned, it is covered in Schedule 4. Thenlwe go on
with the rest of the document, and in the meantihe, those
of us who have an interest in both land reform as well as
the question of utilisation Qf communal land, we can come
together and prepare an amendment which will carry the
approval of all the caucusses and on Friday it is just
introduced at that stage.

MR RUPPEL: Why do we discuss all this for the purpose of

the Constitution? All the parties have mentioned this
whole problem of land reform and control over communal
land in their manifestos. That is a typical thing for im-
plementation of political programmes, -through legislation
in parliament. It is almost the first thing that should
be done, to tackle thié problem. We have made promises,
why must we write éll the promises again in the Constitu-
tion?

MR MUDGE: That is actually what affirmative action means.

MR _RUPPEL: We will just land in devils kitchen and then

there is another long debate about what is right and not
right.

MR RUKORO: It is state policy and should not be in the

body of the Constitution.

MR MUDGE: I have strong feelings about it. I feel con-
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cerned about the security of people, all people, not only
some people. Somehow they must have something to cling
to.

CHAIRMAN: I think we have that, can we finish the docu-
ment first? | |

MR MUDGE: But now you want to leave it out completely?

CHAIRMAN: No, what they are saying is fhat that will be

discussed outside this committee, we didn't come and do it

in this committee today. We are here to look the amend-

ments over. We can have private discussions on property,

discuss. it with our caucusses, convince them and introduce

it on Friday.
MR _RUPPEL: Unless we decide othefwise,,subsection (2) is
out. That is the decision?

CHAIRMAN: VYes,

MR MUDGE: The way it stands is not acceptable to me.

CHAIRMAN: Page 81, Article 139 - Planning Commission.

MR RUKORO: On page 75, Article 131 says: "fundamental

rights and freedoms created and defined in that Chapter."
Are they created by this chapter or are they simply con-
tained?

CHATRMAN: Contained and defined.

MR MUDGE: I just want to get one thing clear, when I got
to this page last night I was already dead tired and I
read it over and over. TIs it now hundred percent clear
that in the interim period before a National Council is

established that the only way you can amend the Constitu-
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tion is by ﬁwo—thirds majority of the National Assembly
and that provision for a referendum is completely out. Is
that the fact?

CHAIRMAN: Yes. .
MR MUDGE: Where? Put my mind at ease.

PROF ERASMUS: I can put your mind at ease for two réa-‘

sons. First of all, as is formulated, in any case there
can be no reference to a referendum if a two-thirds majo-
rity is not obtained in the first two years. If I under-
stand your problem correctly, if there is no two-thirds
majority in the very, very first stage in the National
Assembly, the matter stops there, it can't go further.

MR KATJIUONGUA: Always?

PROF ERASMUS: In the first two years always.

MR RUPPEL: Also after that, because you only get a refe-
rendum if you get a two-thirds in the first house and in
the second one you don't get a two-thirds, then you go
back to a referendum.

MR MUDGE: I will ask the people who do the editing.

MR RUPPEL: But they won't be lawyers, they will lie to
you.

MR MUDGE: What will they be?

MR RUPPEL: Draftsmen, editors.

MR RUKORO: It will be Jan Spies and Gwen Lister, editors.

MR MUDGE: Editing is not just a matter of the wording.

MR RUPPEL: No, we get professional editors for this kind

of work.
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MR MUDGE: Fine, I leave it there, I take your word for
that.

CHAIRMAN: Page 77

PROF ERASMUS: Could I propose two small things there .in
Article 137(2), page 78. The referénce there to "such
proclamations", must only be proclamation ;nd’in the third
line the word "fix" I think is not a very eiegant one,>let
call it "determine".

CHAIRMAN: Page 79, 80.

MR RUKORO: Article 138(1), the second line, instead of

"is adopted by the Constituent Assembly", I think it
should be replaced with "the date on which this Constitu-
tion comes into effect."

PROF ERASMUS: There is a very important reason why we

Suggested to you “on the date of adoption", because a
rather lengthy period can exist between the date of adop-
tion and independence, and in that period all sorts of new
judges may appear. Up to the date of independence some-
one else appoints judges in this country. It is for you
to decide.

MR RUKORO: Has it not been signalled to him that no

further appointments should be made? 1In that case, what
is the legal status of this document, because we are say-
ing it comes into force only on independence day, and at
the same time we are saying while it has not come into

effect some of its provisions actually has legal force and

effect, or what are we saying?
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MR _RUPPEL: No, the decision is made on adoption, but it

only becomes effective on the date bf independence, and
that is the differénée; The people decide that they
should do this and ihis on the adoption of this already,
but it becomes effegtive....

CBAIRMAN: I‘think‘We should be consistent and say comes
into effect on indeﬁendence day. We can adopt tomorrow
but it is not in effect.

PROF ERASMUS: That is not the point. You are free to

instruct me like that and I will do that, but the explana-
tion for it is simply that the identity of the judges as
they exist on the day of adoption, those will be the
judges that eventually this Constitution, when it comes
into effect, will be appointed. 1In other words, if new
judges are appointed by the AG two days after you have
adopted this constitution, they will not be recognised by
this Constitution. It is for you to decide.

MR RUPPEL: I like the formulation like it is here.

CHAIRMAN: Adopted.

MR MUDGE: May I just ask a question on (6): "Elections
for regional councils shall be held on a date to be fixed
by the President by proclamation, which shall be a date
within one month of the date of the elections referred to
in subarticle (5)." Subarticle (5) makes provision for
elections for local authorities, "or within one month of

the date on which legislation referred to in Article 69(2)

has been enacted, whichever is the later." Why within one



month?

MR RUPPEL: That is what we have agreed. You said two

vears, and it was very difficult to fit it into two years.

PROF ERASMUS: The instruction to us was to have the elec-

tions covered within two years, and if one goes through
all the stages, as explaiﬁed in the memo and the proposals
in the Constitution itself, 24 months is a very small
period, because there must be delimitation of areas and
all sorts of things. It is only a technical thing, you
can change it if you want to.

MR MUDGE: Are you all happy? I am just afraid that you
might not have concentrated on this one, I am not sure.

MR_RUKORO: It is within the basic decision that it should

be within twq years and if you read it from the previous
pagé, acdd up all the months, then it is about two years.
MR MUDGE: There will be voting. Aren't we taking demo-
cracy too far?z

DR TJIRIANGE: I think this new government is just going

to organise elections in their five years, doing nothing

else.

MR RUPPEL: The one month is a bit short. Should we pro-
vide something more practical, three months? We are real~
ly'putting ourselves under pressure here. Can't we put
three months in here?

PROF ERASMUS: Somewhere we have written into it that if

for good cause the period is to be extended, it might be

extended.
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MR RUPPEL: No, that is only for (3) and that only re-
lates to the delimitation commission. So, that generai
clause will not help, unless we add that clause to (6) as
well,

DR TJIRIANGE: Yes, just add it.

MR RUPPEL: So, we add it to (5) and (6).

CHAIRMAN: Page 80, B8l.

MR MUDGE: Under Judicial Service Commission, in the
middle of the paraéraph, "provided that until the first
Chief Justice has been appointed, the President shall
appoint a second judge." Can't it be the Judge President
to be member of the Judicial Service Commission? Is there
any reason why not?

PROF ERASMUS: I think if one thinks of the identify of

the personalities involved, the Judge President is there.
This is really an interim Judicial Service Commission.
The problem is, to get the whole process started there
must be a Chief Justice. 1In order to get a Chief Justice,
we now provide for an interim, an immediately available
Judicial Service Commission, and that Judicial Service
Commission will then, in the normal way of things, eléct
the Chief Justice, and the moment the Chief Justice is
available all the other appointments can be made. You
gave a specific instruction to provide also a Supreme
Court, and the way we are now providing for a Supreme
Court, is to make it possible for the appointments on the

Supreme Court Bench through an interim, acting, transi-
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tional Judicial Service Commission.

DR TJIRIANGE: The only problem is that we have these

transitional provisions within the article which is meant
to stay.

PROF ERASMUS: If I may draw your attention to the fact, .

there is now a new Chapter 21 and we have taken 6ut all
the final provisions which originally were contained in
the transitional chapter and put them in the last chapter,
Chapter 21. So, if you repeal the chapter on transition,
nothing of the permanent things will be affected, unless
you can show me something that we have omitted.

MR _RUPPEL: I think we are already dealing with transi-

tional provisions, it is part of that.
CHAIRMAN: Agreed. Page 83.

PROF ERASMUS: May I ask something? I just want to draw

your attention to Article 141. That provides for persons
holding office under any law enforced before the date of
independence. 1In the schedule on the repeal of laws a
number of, what I would like to call, constitutional laws
are repealed, like AG 8 and the Constitutional Act of 1968
and so on, and all the representative authorities, all the
pfoclamations establishingvthem are also repealed. I have
checked with the_State Legél Advisors and asked them
whether people holding office iﬁ terms of any of those
laws will be affected and they told me they won't be be-
cause they are working for the Central Government Service.

I just wanted to make sure, because you have already
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decided that pedple should not be involved. 7T can't

‘guarantee what the effect will be, I had to rely on the

advice of the State Legal Advisors.

CHATRMAN: It depends whether a pérson-is working for the

Central Government. It is so stated in their contracts.

MR_RUPPEL: The posts will fall away in any case.

CHAIRMAN: Page 84, 85. Now the schedules. Schedule 1,

2.

MR MUDGE: Apart from the wrong spelling in the last para-

graph, what I had in mind and it must not be seen as a re-
flection on the first governmént, but we had an opportu-
nity of taking part in an election which was properly
supervised, and there is a feeling that in future we
should not allow any suspicion to exist after an election.
I had some problems in convincing people that this elec-
tion was fair and free, because I personally believe it
was. Only these boxes getting lost and all that gave us
serious problems. Can't parties be involved, not only in
the counting, but somehow with the delimitation of con-

stituencies and all other activities surrounding...

CHATIRMAN: What is the Electoral Law's duty? It says all

those things, who is going to participate, the agents, all

those things.

MR MUDGE: Rather say nothing, if you say something make

it at least that it covers all aSpects.

CHAIRMAN: It was added because of your statement in the

Assembly, I think. You are making the same statement you
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are making now.

MR MUDGE: But now it has not recorded this one, it is now
only referring the counting of votes.

CHAIRMAN: But even in the one-party states the electoral
law is so that even those who are campaigning are involved
throughout in the process. They have their agents, they
must be everywhere, so I don't know.

MR MUDGE: Can't we replace the last sentence?

MR RUPPEL: In the process of such elections. Is that
what you want?

MR RUPPEL: Reasonable opportunity for participation in
the process of such election. Then it covers the counting
of votes and all other aspects. Then it reads:
"..reasonable opportunity for participating in the process
of such election."

CHAIRMAN: And that act must be very specific on the ques-
~tion of participation, candidates, the agents, counting.
MR MUDGE: We are only making people happy, not myself.

MR RUPPEL: "To be afforded reasonable opportunity to par-
ticipate in the process of such election."

CHAIRMAN: Schedule 4.

PROF ERASMUS: 1In 4 I changed the order of the wording a

little, but I contained all the same words.

MR _RUKORO: Under subarticle (3), the last word, "consti-

tution." Under (2), the second line, “"the ... of that

terms." It should be "term".

CHAIRMAN: Schedule 5, 6, 7.



"all his duly authorised representative."
CHAIRMAN: The committee will work on Schedule 8.

MR RUPPEL: I asked Mr Hamutenya to provide me with the

exact formulation by the experts.

PROF _ERASMUS: It was pointed out that incorrect wording

- 100 -
MR RUKORO:- In (4) we said we should delete the phrase
appears under prosecutor general. It is just a typing

mistake there, I am putting it in there. But there is one
thing I want to add, do I have your permission to add to

the powers of the prosecutor general a paragraph 2(b) to

state: "to prosecute and defend appeals in criminal pro-
ceedings in the High Court and Supreme Court"? é

MR RUPPEL: That is a logical outflow of his functions. He

must do that job, nobody else can do it. Then we still
have the problem on page 5 which we didn't solve about the
fathers and mothers. That is the only one standing over.
I'm happy to have it just as it is.

CHAIRMAN: What is the procedure from here? My report
will be just one sentence, the small committee which was
supposed to look at the amendments met the whole day with-
out lunch and kind of confirmed that fhe amendments made
are properly incorporated and they are accurate, and
therefore a paper has been prepared, a true reflectioh of
the amendments, and that they will be incorporated and the
paper will be made availakle before Friday and that the
paper will be adopted. Then we go on to say, hbwever, the

paper will be submitted to legal draftsmen to draft it
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into the Constitution of the Republic of Namibia. Then it
will be signed on ghat date.

MR RUKORO: While &e still have time, why don't we get the

Attorney General désignate and the Chairman to prepare
]

|
some kind of one paragraph statement?

MR GURIRAB: As wefare so sensitive about public opinion,

what will come across... legal draftsmen and for final

editing.

MR KATJIUONGUA: Final editing.

MR MUDGE: The adoption is on Friday.

MR RUKORO: Then it goes for technical editing and after-

wards... (Discussion)\

MR MUDGE: And for the members of the parties to at least

to give them an opportunity to have a look at it. We must
only try and convince them that we don't have a long dis-

cussion on Friday.

ADV ERASMUS: When and how will I get the final formula-

tion on thaf citizenship provision on page 5? Mr Mudge
will have to provide me with the formulation together with
Mr Ruppel, citizenship of the policeman in Otjiwarongo.

MR MUDGE: I have a solution, very simple. It surprises
me that we never thought about it, very simple.

CHAIRMAN: I am still on Friday. What do you mean by
adoption? Consensus or are we going to prepare ballot
papers?

MR RUKORO: We must have two-thirds.

DR‘TJIRIANGE: His question is very valid, because he said




i o i — m'?t"’:-—'f_'.'-':,i"f . T TS

- 102 -
they are going to abstain.
CHAIRMAN: They are saying they understand consensus to

mean they are accommodated.

MR PRETORIUS: Consensus is not voting against something,

but unanimous is something different.

MR MUDGE: 1In Article 4(1) provision is made for persons to
be citizens by birth if their pafents were citizens..

Paragraph (b) makes provision for those people whose
fathers and mothers were ordinarily resident in Namibia at
the time of the birth of such persons, with the exception

of those people who were members of any police force, etc.

1f we say this in (cc), provided that the fathers and

mothers were not members of a police force, provided

further that (cc) shall not apply...

CHAIRMAN: Can you do that outside, we have only three

minutes.

COMMITTEE ADJOURNED

e
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