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CHAIRMAN:

The idea of this committee is that the members

who were part of drafting could just look at the lawyers'
final product to see whether it represents the sense, that
nothing has been changed materially.

That is all.

We had

the papers overnight, we also have their guides here,
which are very useful.

So, what will be the procedure?

do not think here we are going to go page,by page.

You

can just raise issues as you see problems.
MR KATJIUONGUA:

.I thought in the Preamble Kozo made a

suggestion that the order should be reversed,
lism, racism and apartheid."
DR TJIRIANGE:
MR RUPPEL:

"colonia-

I think that sounds better.

I agree with that.

He suggested it, nobody responded and I also

thought it was accepted.
MR STABY:

I have a big problem.

I think we must decide

as to how this Constitution is going to be accepted, or
alternatively, what we are going to accept finally on Friday.

I don't believe that the final version of the Con-

stitution can be printed.

If I can refer members to ~page

4 of the Explanatory Memorandum to the Chairman of the
Constituent Assembly which was issued to us yesterday, it
says in paragraph 10, concerning Article 19:
"It should be pointed out that the final editing of the
whole Draft should be undertaken to ensure consistency

I

-

2 -

of style and punctuation."
That is one problem.

If you refer to page.lO, paragraph

27 of the same memorandum, concern1ng Article 61, the last
sentence of that paragraph:
"It is important that the final editing job should pay
particular attention to the internal references to
other provisions of the Constitution which may now have
become changed as a result of the renumbering process."
And then also, lastly, on page 21 of that same memorandum,
concerning, if I am not mistaken, the laws that should be
repealed, the third sentence from the top:
"As we point out in our comment to Schedule 6 a very
careful job needs to be done on all the existing legislation to decide what should be repealed and what
should be left in place.

We are not in the position to

undertake the task."
So, obviously a lot of work still has to be done before
the final version of the Constitution can be printed, and
I am not certain in my own mind as to whether this can be
done before Friday, and I am fairly certain in my own mind
that it cannot be done in such a fashion that the final
printed version of the Constitution can be submitted, cer·tainly not this afternoon.

So, we may have to rely on

some advice concerning Friday's procedures.

The thought

that went through my mind - and I am talking out of the
top of my head at the moment - is that we may be able to
accept principles embodied in this paper, subject to
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technical editing, although that to me is not terribly
satisfactory.

I am sort of in two minds as to which we

shall do for the sake of expediency, accept and agree to a
document which is not perfect or wait until such time that
we have a perfect document.

Neither is entirely satisfac-

tory at this point in time.
CHAIRMAN:

I had the same problem too, but I see a diffe-

renee between editing and accepting.

If we are going to

talk
• about editing, it must be an independent editor, not
even a lawyer, editor.

It doesn't have to be a lawyer.

After we have agreed now on everything, the document is
given to a professional editor just for editing.
doesn't have to change
MR KATJIUONGUA:

He

an~thing

If we discuss anything that we think

needs to be corrected, and if we are all satisfied that
all these papers as we have them now, minus the technical
editing, then it means that the adoption of the Constitution remains a mere formality, then there is no debate,
the debate is closed.

If the Assembly can do that this

afternoon, then I think we can still postpone the day of
adoption even to next week, so that the Constitution that
we adopt that day, printed with the flag on top, is the
final version and nothing more and nothing less.

One

won't lose anything by that.
CHAIRMAN:

We will lose a lot.

next week, I have my plans too.

I am not going to be here
The adoption is already

scheduled, people are already preparing according to the

- 4 decision we took.

The problem is that if you are going to

•.•. the process, we can take the whole year and edit.
MR KATJIUONGUA:

In the light of what you say that is all

I am concerned about.
CHAIRMAN:

But I am making a proposal, I

have been edit-

ing books of the history we have been printing and so on,
the editing can be done by experts, it doesn't have to
change anything.
MR KATJIUONGUA:
CHAIRMAN:

Yes, we can do that.

MR KATJIUONGUA:
CHAIRMAN:

After the adoption?

If they make a mistake?

Why should they make a mistake?

ing, it is not for professional editing.

We are changIf you see a

mistake, somebody is going to take the floor and point
that out, which I thought was a little bit silly, because
we leave that to the editor.
PROF ERASMUS:

Mr Chairman, I heard only the last part of

the remark by Mr Staby.

I don't think the picture is that

dark as far as the content is concerned.

Let me qualify

that reference to the repeal of laws a little bit.

That

was written at a stage on Sunday, some time during Sunday
afternoon when Mr Chaskalson was still here, and I had a
thorough discussion with the State Legal Advisors who also
provided me with a list of laws to be repealed, and all
these laws contained in no. 6 have been proposed by them,
they have proposed a much larger list.

All these laws

have been checked as far as their effect is concerned
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again this morning, and they are only constitutional laws,
laws dealing with constitutional matters, to provide for
the transition in the constitutional law

sen~e

of the

word, and I am satisfied at this stage that we can rely on
the effect of those laws in Schedule 6 as to serving
strictly the purpose for which they were identified in the
Constitution, giving effect in other words to the principle contained in the relevant article.

So, as far as that

is concerned the picture is not so dark.
As far as no. 4 is concerned, the assets, you will now
notice that we have adopted a completely different procedure, not identifying laws as before which would have had
the danger of missing out something.

We have now agreed

on a very encompassing and wide description of assets,
which I think is completely covering the purpose.

So, as

far as those two schedules are concerned, the picture is
not dark.
CHAIRMAN:

What has been said earlier is this document not

being final really, it will need proper cross-references
and editing, which is normal.
MR STABY:

So, I will agree with Mr Staby that maybe we

adopt it but not print it for adoption, that printing now
may not be the right thing because we will be rushing it,
that I can see.

But the document to be ready, if all of

us have agreed on the contents, shouldn't be a problem.
But to have a beautiful document to be out is a problem,
and the signing is a problem now.

But again, you can sign

•
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a document which is a rough one and you can also sign the
other one later as members.

The idea is ceremonial sign-

ing by members, but definitely to adopt the contents if we
agreed on it and take time to print it properly in a more
beautiful way.

That can be done later, even after one

month.
DR TJIRIANGE:

I am just taking the floor to support what

you are saying, because when I read this memorandum I was
getting the same concern, but when I went down to the
paper, looking at these cross-references, I found that
actually it was not as frightening as it sounds when you
read the memorandum.
that is the only way
now.

If we can go by your suggestion,
I

can see that we solve the problem

And having gone through the document, I don't think

that there is so much that has been left out for us not to
go ahead and adopt this document, with the proviso that a
professional editor may be brought into the picture here
to edit the whole thing without changing anything.

I

think that is the proper procedure.
CHAIRMAN:

An editor is different from the lawyers.

The

lawyers are instructed to change certain things, look into
things and therefore they may come up with changes, but an
editor not.
MR KATJIUONGUA:

But when the editor is doing that to

something he has not written, can those who have helped to
write thing thing be present for reference.

CHAIRMAN:

Yes.

T""'"--....,....--.,._-_,_ .._....,.,........ -,..--.--~ - - - - -......~
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Mr Chairman, I want to put this as a question

more than a statement.

If this document in the typed and

roneod form is submitted this afternoon and accepted in
principle on Friday, and signed by way of a symbolic ceremony, that document is legally binding as far as the principles are concerned.

Then it gets edited and it gets

properly printed and then it is signed, presumably by the
State President, I am not quite sure, and that would then
be the legally binding document.

Do I understand that

right?
MR MUDGE:

It can even be signed on the date of indepen-

dence, it can be signed by all the parties concerned as
part of the ceremoney.
MR STABY:

I was just

concern~d

about the legality of the

document.
MR RUPPEL:

The Constitution has to be adopted by the

Assembly.
DR TJIRIANGE:

Either on the occasion of independence or

the first session of the National Assembly.
CHAIRMAN:

What would be the status?

If we say Friday

adopted in principle, which we have already done in the
Assembly before on the 22nd December, now we are going to
do it again, adopt it in principle?
DR TJIRIANGE:
MR STABY:

Friday we adopt it, not in principle.

I am just worried that there might later on be

a conflict between the two documents.
PROF ERASMUS:

Only one edition can be the official edi-
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tion.
MR STABY:

That's my problem, only one edition can be the

official edition.
MR RUKORO:

But the adoption I think is possible.

Why don't we say that right now we confine

ourselves to cross-checking and making sure that the
amendments agreed to in the Assembly during the debate are
now all reflected in this version which we have here,
latest edition?

the

And having done so, then this is the cor-

rected document and that will be submitted to the Assembly this afternoon, copies of which will then be reprinted
for Friday, for some kind of process.

I'm not so keen on

signing anything on Friday, we can adopt the document and
say the Constituent Assembly hereby adopts the principles
of this Constitution.

But in terms of signing anything,

in terms of formal ceremonies, I think we should really
defer that to the edited and final version of the document in two or three weeks' time when the chairman is
back. Then we can do the formal adoption.

But there

should be no doubt that as of Friday that is a formality
when that day comes.

Friday this thing is adopted and

that's it.
MR KATJIUONGUA:

And agreed upon as the final version any-

way.
CHAIRMAN:

This process never ends, this technical thing

never ends.
MR KATJIUONGUA:

No, it could end even next week, but the

chairman is going away for two weeks.

- 9 CHAIRMAN:

All I am saying is that I can come back in one

year and it will still continue.

MR RUPPEL:

I think we should make a very clear distinc-

tion between the substance of the document and the form of
the document, and once we have done that distinction, we
shouldn't have a problem on what will happen on Friday.
We will identify the document properly for record purposes, we will then put it for adoption as to its substance, its contents and it will be adopted.

That, as far

as the substantive adoption of the Constitution of Namibia
is concerned,

is enough.

Then we will give it to the

editors who will edit it properly, will look at the proper
form,

it will have its side-references and whatever and

that will be the formal document which will then be signed
and for future reference and interpretation that formal
document will be the document for official purposes.

But

it does not detract from our adoption of the substantive
terms of the Constitution.

I

think once you make this

differentiation it shouldn't be difficult to give ·everybody sufficient time to his or her work in the next three
or four weeks.

So, I support the previous speakers that

we should really aim for Friday and try and adopt a document properly identified as to its substance.
MR GURIRAB:

I associate myself with the position summa-

rised by honourable Adv Rukoro, particularly with reference to the signing exercise.

Maybe we should dispense with

that for Friday and keep that in suspense until the final

- 10 document is out.

I think at one point certainly you will

end this exercise, otherwise whatever is substantive that
has been left out we will deal with when we deal with
amendments.

But I think at one point we have to put an

end to it and once the thing is properly printed we will
sign it on the first day of the National Assembly.

Friday

should be the occasion for the formal adoption of the Constitution.
MR STABY:

I have no problem with that. To me the impor-

tant issue was the exact identification of the two documents and the fact that the finally edited version, which
is formally signed, is the binding version.

Then I am

happy.
MR MUDGE:

I also agree there.

You will recall when we

got the first draft, I made the remark that we cannot
publish anything which is in any way full of mistakes,
whatever sort of mistakes it might be.

It must be a more

or less perfect document which is the Constitution, and
normally in any law people make sure that there are not
•
even the slightest chance of an error somewhere in the
document.

I am just thinking of procedure.

I have made a

study of this latest document, we had it at our disposal
and I must say I could not find any serious mistakes or
differences in principle.

Minor things, especially where

we asked the lawyers to come with a proposal, articles
that we have not finally discussed and decided, but really, I think we have now reached a stage where I can't
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imagine that we will now still fight over the basic principles.

If we now go through this document, we all have a

problem with our caucusses in any case, we have this meeting this afternoon and w~ will probably be able to explain
what we have agreed here this morning, then we adjourn,
apparently until Friday.

At Friday's meeting we will

announce that we have now agreed on every principle contained in this Constitution, but we admit that the docu·ment has not been finally edited, that this will now be
done and at some future date the Assembly will meet to
officially sign the document, but with the clear understanding that there will be no new principles brought into
the document, it will only be a question of editing and
where the draftsmen indicate clearly that there are two
articles which are absolutely not compatible, it is legally not possible, then that will have to be corrected.
Mr Chairman, I think in the spirit that we have been
discussing the Constitution so far,

and I think today will

be my last day where I will have a few minor problems that
I want to point out.

I think the document that you want

to print, the one with the leather covers, we can't do it
now, it it too early to do that.

I think we should try

and do the printing locally for the purpose of Friday's
meeting and then it will also allow us some time, even
from now until Friday, to correct some of the most obvious shortcomings.

We can even do that from now until

Friday, even if it doesn't look so good. Most of the thing

------

--~

----~--~
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will not have to be changed, it will only probably be
pages and some annexures.

It is a pity, we all wanted to

do it on Friday, but I don't think Friday can be that
ceremoney that you had in mind.
CHAIRMAN:

Yes, you will have to postpone the ceremony,

don't know what is the

proble~

with you guys.

I

You seem

not to want ceremonies.
MR MUDGE:

No,

MR KATJIUONGUA:
MR MUDGE:

I want it very badly.
A proper one.

Yes, a proper one.

But to do it on Friday,

I

won't object to that, but ..
CHAIRMAN:

My experience is we can reopen anything any day

and that is human,

it is true.

Even a statement you pre-

pare, when you are finished and you read it, you can keep
on changing until the moment you are going to deliver it.
That is human nature.
go on.

Anyway,

So, we can change this thing as we

the idea of this meeting was not the cere-

money, it was a question of looking at the document,

the

amendments made, and we have agreed before you came that
we are not going to go page by page since we had the
paper.

If people have comments, they make comments.

DR TJIRIANGE:

My mind is not serving me well.

If you

look at page 3, paragraph 4, it is talking about the
Namibian territory and in the third line there,
the enclave".

"including

I was wondering whether that is the right

word, because enclave to me means we are recognising something.

It is a territory enclosed within foreign terri-

- 13 tory and to us, politically speaking, Walvis Bay is not an
enclave.

So, it is an indirect way of trying to recog-

nise what we don't want.
not an enclave.

Politically to us Walvis Bay is

But if we put in our Constitution that

there is an enclave of Walvis Bay, I think we are not
doing the right thing.

So, I don't know whether that is

what we agreed here.
MR RUPPEL:

We can change it to "area".

MR KATJIUONGUA:

"Including the harbour and port of Walvis

Bay."
PROF ERASMUS:
MR RUPPEL:

But that is what it was before.

It is more than the harbour and the port, it

is the whole area.
MR MUDGE:

Mr Chairman, I don't think that will be a pro-

blem, we do not recognise the enclave.

By mentioning the

fact that some people wanted to exclude the enclave, we
say no, the so-called enclave is part of Namibia.

I don't

think we should be scared to do that.
DR TJIRIANGE:
CHAIRMAN:

No, I mean the word "enclave" itself.

But we are doing it because there is a dispute,

otherwise we wouldn't have mentioned that at all.

The

reason why we are even mentioning Walvis Bay is because
there is a dispute.
MR MUDGE:

We mention the port and we mention the harbour,

not because we think it belongs to anybody else.
MR RUPPEL:

It is just a descriptive word in this context

here, it describes it exactly.

If we say

11

area 11

,

what is

- 14 it?

If we say "enclave" everybody knows what we are talk-

ing about.

It is fairly fixed,

the borders are fixed,

evt:rything.
DR TJIRIANGE:

Anyway, if you understand it that way I

have no problem, but I had a political problem with the
word itself.
CHAIRMAN:

It is not legal so it is all right.

MR KATJIUONGUA:

On the same page,

seat of the Central Government."

"Windhoek shall be the
I am asking, by being

the seat of the Central Government, does it imply the
capital city of Namibia?

I thought maybe we should say

"Windhoek shall be the capital city of Namibia and the
seat of the Central Government."
PROF ERASMUS:

That is more precise.

There are countries which draw a distinc-

tion between the seats of their governments and the capitals.
MR KATJIUONGUA:
DR TJIRIANGE:

It means we have no capital yet.
In the first draft we had there was a capi-

tal and it was said,

"no, let us not say capital, let's

say seat of government."

I don't know what was the rea-

son we came to this one:
MR MUDGE:

Why shouldn't we say Windhoek?

What is the

difference?
MR GURIRAB:

I think the Chairman is correct, when we dis-

cuss other ideas crop up.

What about this wonderful prac-

tice of the seat of the government shifting sometimes,
during a certain month of the year, to Swakopmund?

I like

- 15 that idea very much. Would that be legal?
CHAIRMAN:

It is the only thing we want to inherit from

the other pr?ctices.

Don't talk about it, leave it out,

we have ideas about these things.
MR RUPPEL:

What is the instruction?

CHAIRMAN:

The problem is,

at now, we are changing,
MR KATJIUONGUA:

that is not what we are looking

that's my point.

Did we agree about the changing of the

order "colonialism, racism and apartheid?"
MEMBERS:

Yes.

MR KATJIUONGUA:

Colonialism first,

then racism and then

apartheid."
MR RUPPEL:

Schedule 8 we must get, you will notice it has

not been filled in and I asked the committee on Flags to
give us an exact description of what they have done.
MR BHiA:
seal,

I think we had a discussion on the national

and I don't know what we have finally decided, but

at some point there was a feeling that we should call it
"public seal".
MR RUPPEL:

It should be explained again, in British prac-

tice they have two seals, one for the Queen,
public one, and then there is another one.

that is the
It was ex-

plained to me and I explained to this committee and it was
accepted.
CHAIRMAN:

We kept national seal.

MR MUDGE:

Page 5, the lawyers tried their best,

people who are resident when they were born.

these

I still have

-

a problem.
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This is a difficult one, and it all started

with the members of the

m~litary

and the police.

In the

first place I ha-,·c a problem with the word "independence":
"Provided further that the provisions of subarticle (cc)
hereof shall not apply to persons who were ordinarily
resident in Namibia ... "

We are talking about the fathers

and mothers now , not at the

~ime

of independence, but at

the time of the birth of such persons they must have been
ordinarily resident in Namibia when those kids were born.
They might have left the country in the meantime.
tell you what was the problem.

Let me

We said that we don't want

a guy who has come here to do military service for South
Africa immediately before independence, a child is born
and he has not even been in the country for two years,

and

I compared that with old Sergeant Wright in Otjiwarongo
who served in this country fifty years ago when I was a
child.

He was not born here and he left the country, but

he was in this country for a long, long time and he had
children and grandchildren that stayed behind in the country.

Now, what we say is that in spite of the fact that

he served in a police unit, at least he qualified to be a
citizen should the present constitutional provisions have
been in force at that time.

Those are the people that we

were talking about.
Those born in Namibia before the date of independence, any time before the date of independence, who are not
citizens under Subarticle (a), and whose fathers or

- 17 mothers were ordinarily resident in Namibia at the time of
the birth of such persons - dit is die belangrike woorde
daardie -

"at the time of the birth of such persons".

But

now we exclude some people, we say provided that their
fathers aryd mothers were not then persons enjoying diplomatic immunity, career representatives and members of the
police and military, those members are excluded.

But now

again we came, with another proviso in the case of (cc)
and we said,

"provided that the provisions of subarticle

(cc) shall not apply to persons, i.e. members of any
police force, who were ordinarily resident in Namibia at
the time of the birth of such persons and had been so
resident at that time for a continuous period of not less
than five years prior to the date of their birth."

In

other words, the parents must have been in the country for
five years and they must have been ordinarily resident.
Then even, if they were members of the old SA Police,
those kids would be considered to be resident by birth. It
is even safer than those who were here ordinarily resident
in Namibia just immediately prior to independence, because
those would have been, in most cases, soldiers who fought
in this very recent war.

I am thinking about the old

people who have been in the country long ago, and that is
definitely the intention, Mr Erasmus.
that "independence".

You can only change

I would have preferred further to,

where you say "persons", refer to the fathers and mothers,
and I would say in the case of "independence", "birth of

- 18 such person."
MEMBER:

We can discuss it.

CHAIRMAN:

No, we cannot discuss again.

The point is,

have we agreed on this?
MR MUDGE:

Yes.

CHAIRMAN:

And it still gives you problems and we are

going to do it throughout.

That is my point,

and even if

we come back next year, we will do it.
MR MUDGE:

No,

it was wrongly worded.

lawyers to change it.

We left it to the

Now they have changed it,

as far as

I am concerned it is still not correct.
MR RUPPEL:

Then it was not decided on.

PROF ERASMUS:

I understand the principle completely, but

in using the word "persons", referring to a different
category of persons which is already referred to in the
ar~icle,

us.

is perhaps creating a new drafting problem for

I get the essence of the of the thing, but it will

have to be drafted in such a manner as to be in harmony
with what is contained already in there.
CHAIRMAN:

What is the proboem?

If a person's father was

here thirty years ago, this person shall be born here in
his own right.
PROF ERASMUS:

But then you will have "by birth", that is

the important thing.
CHAIRMAN:

Yes, if he was born here.

MR MUDGE:

May I

just refer the lawyer to the words in the

first paragraph under (b), "fathers and mothers".

We must

ll. ·-
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keep that in mind.

Now.we are saying that if the fathers

and the mothers were members of
security unit,

~ny

police, military or

their children will not qualify, unless the

fathers and the mothers were ordinarily resident in Namibia for a period of at least five years, then the children
will qualify.
MR RUKORO:
MR MUDGE:

Prior to what?
Prior to the birth.

If the child was born only

after one year residence, of course the child cannot become a citizen by birth.

The father and mother must have

qualified for citizenship, they must have been in the
country for at least five years before the child was born.
MR RUPPEL:

Yes, otherwise you have marriages of conve-

nience.
MR MUDGE:

If I could formulate it correctly I

~ould

say

"provided further that the provisions of subarticle (cc)
hereof shall not apply to", and I would have said,

"the

fathers and mothers of such persons."
PROF ERASl\lUS:

That refers to (cc).

cing a third generation.

Now we are introdu-

You can't refer to the fathers

and mothers of the fathers and the mothers.

The proviso

is limited to (cc).
MR MUDGE:

But the "who" in (cc) are fathers and mothers.

PROF ERASMUS:

No, what is contained in (cc) is the des-

cription of the parents.
MR MUDGE:

Yes,

PROF ERASMUS:

the fathers and the mothers.
Yes.

...,...,....------- .--
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So the "who" in (cc) refers to the fathers and

the mothers, provided further that those who were ordinarily resident in the territory for five years before the
children were born.
PROF WIECHERS:

I will write that down.

We leave the

first two lines and then we say after ..•
MR RUPPEL:

No, instead of "persons" you will have

"fathers or mothers" to make it abundantly clear and then
the rest is the same until you hit Namibia and then you
change it.
PROF WIECHERS:

" .. fathers or mothers who were ordinarily

resident in Namibia at the time of the birth ... "
MR MUDGE:

And then you will have to be very careful when

you come to "such persons", because in the case of "such
persons" you might again be referring to ...

Let Mr Ruppel

and myself and Mr Erasmus get together and sort this out.
MR RUPPEL:

But we have it here.

In Article 4(1) it re-

fers to "the following persons shall be citizens of Namibia", so we refer back to those persons.

It should be

clear.
CHAIRMAN:

You guys whose grandparents came from Europe

are giving us trouble, we don't have a problem like that.
MR MUDGE:

But I think we will sort that one out, I think

we all agree.

May I even suggest that Mr Rukoro, Mr

Ruppel and myself ...
CHAIRMAN:
MR GURIRAB:

Let's get it here and not outside again.
We are not lawyers, so be patient with us.

- 21 It is not clear to some of us.
MR RUPPEL:

Any lawyer will interpret this, because ...

MR GURIRAB:
MR RUPPEL:

But we are not lawyers.
But this thing is later to be interpreted by

lawyers.
MR GURIRAB:

But we are taking a political decision, we

don't want these people to have citizenship.
PROF ERASMUS:
MR RUPPEL:

And the period?

It stays five years prior to the birth of such

persons.
MR GURIRAB:

Can that be read out slowly?

PROF WIECHERS:

"Provided further that the provisions of

subarticle (cc) hereof shall not apply to the fathers or
mothers who were ordinarily resident in Namibia at the
time of the birth of such persons and had been so resident
for a continuous period of not less than five years prior
to the birth of such person.
MR MUDGE:

I

just have' a problem with the "such person", I

think we must make double sure that the "such person" does
not refer to the father and the mother again.
all know what we want there.

I think we

The idea must be clear,

really.
PROF WIECHERS:

But there is an important political deci-

sion.
MR GURIRAB:

If the reformulation implies we are talking

about three generations, then we have to think about it,
whether we have taken care of the concerns of honourable
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Mudge and opened another loophole.

I want us to think

about it and be satisfied that that is what we want.
MR MUDGE:

Mr Chairman, can't we make this very simple?

Mr Erasmus, think about this.

We talk about citizens by

birth, we excluded people if the mothers or fathers were
members of the police force, but we say,

"provided that

the provisions of subarticle (cc) hereof shall not apply."
Subarticle (cc) refers to the parents, that is clear,
can't refer to the child and we leave it,

that

"apply to per-

sons (the parents) who were ordinarily resident in Namibia before independence and has been so resident for a
continuous period of not less than five years."
is easy.

That part

The only problem that I have, is it then neces-

sary to refer to the birth of such person if we say at
time at any time were resident in Namibia for a continuous
period of five years?

The difficult part is to refer to

the child, that is the only difficult part.

He must have

been in the country not only five years, but he must have
been in the country five years before the child was born.
That is the only difficult part that you have to figure
out.

He might have been in the country for ten years and

tl1e 'child .was born one year after he has been in the country,

then he would not yet have qualified.

This thing was

difficult right from the beginning.
MR RUPPEL:

Fortunately it concerns a very small number of

people
MR MUDGE:

A very small number of people, but ...

-

MR RUKORO:
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If you have somebody who came here as part of

the South African Army in 1970 and he has been here for
five years, that is up to 1975, gave birth to a child in
1975 and ever since then has been here and is here today,
now what is the fate of that child?
MR MUDGE:

If the father and the mother was here for five

years, then the child is a citizen by birth.
MR RUKORO:

What category of people are we trying to ex-

clude?
MR MUDGE:

What they wanted to exclude were the people who

came here, did his two years military service in Ovambo,
had a baby, goes back and his child is a citizen by birth.
That is what we,wanted to exclude.
PROF WIECHERS:

So, those soldiers staying on for five

years, their kids are okay?
MR RUPPEL:

And who

DR TJIRIANGE:

a~e

here at the time of independence.

But still they were in the service, they

have not finished their service, but they had no intention
of staying here.
MR MUDGE:

The problem that I had with this formulation,

you only make provision for the
five years before independence.

~eople

who had been here

The people that I had in

mind are the people who have been here sixty years ago,
but they belonged to the police.

What we had in mind when

we put it in, we were thinking about people fighting in
the latest war..

Now we discriminate against the people

who have been fighting against the Hereros or whoever in

-
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the old days and that was a long time ago, ·but they stayed
on in the country to the present day.

But if we exclude

pcope who have been members of a police force, especially, on what_ grounds?
MR BIWA:

Then we must qualify it.

They fall into the same category as career re-

presentatives from other countries.
MRS ITHANA:
MR RUKORO:

Yes, they are actually.
The police force who came from South Africa ..

MR MUDGE:

No, but he did not come from South Africa, that

guy was a Namibian and he joined the police in Otjiwarongo, he didn't come from anywhere.
MR RUKORO: Then he is not affected by this.
MR RUPPEL:

It says "seconded for service within Namibia

by the government of another country."
CHAIRMAN:

Only seconded ones from other countries.

MR MUDGE:

But say at that time when he joined the police

force, maybe the police force was somehow controlled by
the South African Government?

You will remember we only

paid RSOO 000 per year for police service.

The police

were under the control of South Africa.
MR BIWA:

I

think the way I understand this, say for in-

stance there is a police force here, as it were, but a
Namibian citizen is recruited by South Africa to serve in
that police force,

I don't think he is affected by this.

But if South Africa seconded somebody from somewhere else
to the same force,

then he is affected, but a Namibian who

was here and joined the force as a Namibian is not affec-

- 25 ted.
MR RUKORO:

I propose that we come back to this one,

and

in the meantime we go to some other areas.
MR RUPPEL:
MR MUDGE:

And over tea we try another formulation.
But then on the condition that all we are dis-

cussing now is formulation.

We have clearly decided that

those people who have been resident in the country for
five years prior to the birth of a child and he was ordinarily resident in the country, then the child is a citizen by birth.
MR BIWA:

It is only the formulation.

Let me just ask a general question.

to make sure,

becau~e

I

just want

this is a matter that I have raised

already on two occasions and it did not enjoy the support
of the House.
somewhere.

The Assembly said that it is taken care of

I looked for that place, but did not find it,

so I am not raising it for discussion or consideration,
just want to be very clear on it.

I

Are we deciding by this

that Namibian children born to refugees can only qualify
as Namibians by descent and not by birth, because that
time I was appealing that we take a political decision and
make these children born to Namibians outside Namibia,
Namibians by birth and not by descent.

But from what we

have here it seems that they can only rely on citizenship
by descent and not by birth.
CHAIRMAN:

I just want clarity.

Yes, it is by descent only, unfortunately, but

they are citizens.

What is the problem with you guys?

you are a citizen, you are a citizen.

They can become

If

- 26 presidents by descent or birth.
MR BIWA:

These children are Namibians by descent only,

and if they give birth to children outside, on what can
one rely now?
MR RUPPEL:
MR BIWA:

The same, birth by descent.
And it could go on like that for generations?

CHAIRMAN:
MR RUKORO:

I think it is clear.
Article 7(4) and (5).

7(4) speaks of citizen-

ship by registration may be claimed,

(5) says citizenship

by naturalisation should be applied for.
CHAIRMAN:

That one we changed.

PROF ERASMUS:

The one was changed and the other one

stayed.
MR RUKORO:
CHAIRMAN:
MR RUKORO:

Both were changed to apply?
No.
What is the difference, what does it mean to

claim instead of apply for?
MR RUPPEL:

If you can claim it, it is as of right, if you

have to apply somebody can exercise a discretion and say
you are entitled to it or not.

That is the difference.

The one gives you a stronger basis for asking for citizenship.

You just go there and say "I now claim my right."

The other one you have to apply and it can be refused.
there is an exercise of a discretion in no. 5.
MR RUKORO:
MEMBER:

Then I think it should be changed to •..

Then you are changing the agreement.

DR TJIRIANGE: I thought we said applied.

So
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We changed "claim" to "applied."

MR RUPPEL:

Then there is no difference between (4) and

(5) if you have to apply.
like the other one.

Then it is naturalisation just

You have to apply, somebody exercises

a discretion, look whether you are a nice guy or not.
This category is a completely different category.

If you

say it is "apply" here, it is exactly the same as naturalisation.
DR TJIRIANGE:
MR STABY:

I don't see the need for (4).

I think the difference is that people who have

been resident for a period of not less than five years
prior, subject to what is written here, have a right to
become citizens and the others do not necessarily have
that right.
CHAIRMAN:
resident,

Zambia gave those a chance who were already
all of them automatically, "do you accept

citizenship of this country, apply for it."

Some have

lived there for thirty years and some refused and said,

"I

want to be British."
DR TJIRIANGE:

In (8), I think

th~

proviso in (c) there

should include descent.
~1R

RUKORO:

In 10(2) the "or" before "social" must be de-

leted.
MR RUPPEL:

No, it is correct, because the concept "social

or economic status" is one concept.
MR BIWA:

I think we have decided that Article 11 from (4)

to the end is scrapped.

I see a new (5) there on page 11.

- 29 My fear is that what we feared here and decided to take
out might be brought in through the parliament at any
time.
The explanation given by the lawyer is the

MR RUPPEL:

following in the memorandum:
"The proposed new subarticle (5) would give effect to
the principle accepted during the debate in the Constituent Assembly that the State must be in a position
to defend itself and the democratic order, and therefore it was put in like this."
It is a strictly democratic mechanis which will have to
pass through parliament and if it doesn't fit that qualification that it must be acceptable in a democratic society it fails.

Nobody opposed the idea that a democratic

state must defend itself at times.

Every state I know has

the possibility, England, Germany.
CHAIRMAN:

You see, if it is not an instruction and the

whole world hailed us as having abolished that, now if it
is going to be adopted, then they will say that we brought
it back under a different guise.
MR RUPPEL:
CHAIRMAN:
MR BIWA:

This is not preventative detention.
What is it?
The parliament can pass a law providing for

that.
DR TJIRIANGE:
MR RUKORO:

A parliament always can pass a law.

My understanding of this is that they tried to

answer some of our criticisms, for instance the one that I

-
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raised, when I said "let's get rid of these things and if
the need should arise, parliament can always respond by
passing the relevant law."

The question then was,

that

law, will it not conflict with the Constitution, unless in
the Constitution we have some provision which will authorise parliament to do so.

It think this is what it is.

It is a constitutional basis in the event there being a
need for this type of thing.

Then parliament is not going

to act in an unconstitutional fashion.
CHAIRMAN:

We bring this in after we have been hailed all

over the world that we abolished it.
MR RUKORO:

We have abolished the thing, but we are saying

in the Constitution ...
MR MUDGE:
MR RUKORO:
CHAIRMAN:

You are bringing it back, Sir.
No.
Can parliament not without that make a law?

PROF ERASMUS:

No.

Take a look at Article 11(3).

If you

want to lock. up a guy for three days, you are not allowed
to do it under Article 11{3).

Then it is limited to 48

hours.
MR MUDGE:
{1 ) ,

But now you are saying "nothing contained in

( 2 ) or ( 3 ) . "

PROF ERASMUS:

Our interpretation was very clear, and I

think the honourable Mr Mudge stated very clearly that the
principle that the State must be able to defenc itself is
not denied.
MR MUDGE:

I agree, I gave in then, at the end I said .. Mr

-

Chairman, we say:
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"No person shall be subject to arbitrary

arrest or detention.

No person who is arrested shall be

detained in custody without being informed promptly in a
language he understands, etc.

All persons who are arres-

ted and detained shall be brought before the nearest
magistrate within a period of 48 hours", and then we say
but nothing contained here shall preclude parliament from
making laws which you clearly say which need not comply
with

(1),

I

(2)

and

(3).

That is what you say.

said, after we have agreed that you have sufficient

provision for detaining people under Article 24 in the
case of an emergency, that we don't want any arbitrary
arrest or detention or a deviation from 11 under this specific article.

Now we open the door again and we are go-

ing to get back in trouble with the press.
CHAIRMAN:
MR MUDGE:

I

oppose all people who go back on agreements.

I

fought for that, I

you convinced me.

spoke out openly and then

Let me remind you why we agreed to the

original proposal of 12 in the first place, because Mr
Chaskalson mentioned, he said if you have 100 or 200 people in detention, you cannot bring them before a magistrate in 48 hours.

That was the argument, you will all

remember thdt, you need more time and 48 hours is too
short, you need more time.

So we agreed to it.

At a

later stage when we discussed emergency, people said if
you have to detain 100 people, then you more or less have
a state of emergency, so there provision is made for that.

-
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But I was under the impression that after we have discussed it, we have agreed no arbitrary arrest or detention
whatsoever, under no circumstances under this article.
That was what we have agreed.

I used my arguments when I

was trying to defend the original paragraph.
MR RUKORO:

I think legally we don't have problems here,

but if we have political problems about public perceptions
and misconstructions, that is a different question.

But

from a legal point of view there is nothing inconsistent
with the basic decision to take away preventative detention.

Unless and until there is anything in this country

proven objectively by conditions pertaining at that point,
then parliament can do it and this is what this provision
is for.

But if we want to stay clear of political mis-

understandings, that is a different argument.
~1R

MUDGE:

tion?

Can I ask the honourable member a direct quest-

Does this mean too that government can make a law

when it is in the interest of the security of the state to
detain a person longer than 48 hours without bringing him
to court?

Is that what it means?

In other words, parlia-

ment can make a law which could derogate from this fundamental principle?
MR RUKORO:

No.

MR KATJIUONGUA:

Why don't we leave this out and then when

parliament finds itself in a situation, then it considers
that situation in the light of what is existing, but then
I think this one be left out now.

-

CHAIRMAN:
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This will send a wrong signal,

that we are

coming back through the backdoor.
MR MUDGE:

Take it out.

PROF ERASMUS:

I am only interested in one single thing,

not in the political dimension of your decision but in the
legal implications.

If you take this out, if you take

into account that parliament can then not make laws to do
that, the only way that you then can detain people is
under emergency or under a state of defence.
this out parliament cannot.

If you take

You will have to declare a

state of emergency in order to lock up three people.
MR MUDGE:

You can't have your cake and eat it, you have

to make up your mind, you have to be consistent, and I was
awa~e of that problem and that is why I spoke out,

but

public opinion right now is against detention without
trial and when we put that in there it means that you can
detain people for longer than 48 hours without trial.
That is what it means.

So, then you go back and explain

it to the public that that is what you have in mind.
MR RUKORO:

If we who are here cannot understand it,

it is

better to take it out.
MR GURIRAB:

I am for taking it out.

I a~ persuaded by

the legal arguments, I am a politician, public opinion out
there is in favour of deleting this.
down the road,

But then further

if there are mitigating circumstances that

would warrant parliament to enact a law in order to deal
with the existing situation, then parliament cannot do so.

- 34 So, if it is okay for us to emerge clean and loving to the
public opinion for now, we will solve the problem, people
would love us, but we have to, as legislators, in the
future have to deal with problems when they arise and then
we are precluding that.

Maybe we will deal with it when

we get there.
MR KATJIUONGUA:

There was reference, when we discussed

this, to Articles 24, 25 and 26,

that a situation like

that could be handled in terms of Articles 24, 25 and 26.
PROF ERASMUS:

But then you have to declare an emergency

for the whole country.
MR GURIRAB:

We have to declare a state of emergency in

order to lock up two people.
MR KATJIUONGUA:

I think the circumstances then must de-

cide what we should do.
MR RUPPEL:

Talking about perceptions of the public with

regard to the preventative detention clause which we had,
were that they were riot democratic, that was the big .attack, and here it is exactly that qualification which is
put in.

You can only make laws if they comply with demo-

cratic standards.

That is number one.

Secondly,

I think

it is wrong to say "nothing contained in subarticles (1)
and (2) shall preclude parliament .. "

You can never arrest

somebody arbitrarily without reasons and justifications.
So,

(1) should always stand and (2) should also always

stand, people should be informed why they are arrested,
the grounds for their arrest.

The only thing is the 48

-
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hours, can you hold somebody longer than 48 hours before
you bring him to court?

The basic right to a trial is

still there, it is only the timing.

Sometimes you have to

hold people for a longer time than 48 hours, five days.
In a certain given situation democracy warrants it, but I
agree that the public will not accept these nice legal
arguments in support of this provision and therefore it
should probably go.
CHAIRMAN:

My problem is, did we in the meeting say the

lawyers must go and draft a provision to cover this?

Was

there an instruction?
PROF ERASMUS:

With respect, instructions are never given

in those exact terms.

You instructed us to compose a

Security Commission without ever telling us who is to sit
on that commission.

So, I am giving you in the memorandum

the background to our understanding.

I thought that you

said preventative detention is out of the Constitution,
but the State must be able to defend itself.

If you now

tell me that is not to be so, scratch it.
DR TJIRIANGE:

I think that is how I understood it also,

because it is inconceivable for us to sit here and really
render the parliament ineffective in whatever form in
order to contain certain situations.

We are not saying

that we are going back on the decision, but to take the
power from the parliament whatsoever to act, I think is
going too far.
MR KATJIUONGUA:

So this is a problem.
As agreed upon, Mr Chairman, it was to be

------ --
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out either in one form or the other.
out.

So it must just be

We are starting a new debate now.

MR MUDGE:

I tried to defend the original article.

It

made provision for preventative detention, but it spelled
out exactly how.

It said in very clear language,

"provi-

ded that no law shall provide for preventative detention
unless such detention is reasonably necessary to provide
against what is reasonably apprehended, constitute a clear
and present danger to the security of the State."
on specifying the procedure, everything.
happy with it, we took it out.

It went

We were not

Now we leave it to parlia-

ment to make a law providing how this must be done.
Personally I would have preferred the whole paragraph.

At

least it made clear provision for the procedures to be
followed.

Now we want to give a carte blanche to a par-

liament to detain people without trial, without dictating
to them precisely how it should be done.

Gentlemen, you

have taken a decsion and you must now live with the consequences of that decision.

There is no way you can come in

by the backdoor with just a carte blanche to parliament to
detain people and then violate the principle contained in
this paragraph.

Then I go back in the House there and I

insist that the original paragraph be brought back.
DR TJIRIANGE:

We are not solving the problem, we are

calling upon them to do worse,

to declare a state of an

emergency in order to deal with that problem~
PROF ERASMUS:

Do I delete it:

-

MEMBERS:
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Yes.

MR MUDGE:

"No persons who have been arrested and held in

custody as illegal immigrants shall be denied the right to
consult confidentially practitioners of their choice." Why
should they not be allowed?

"There shall be no interfe-

rence with this right except such as in accordance to the
law and as is necessary in a democratic society, etc."
Will you not just have a look at that?

Why should they

not be allowed to consult their lawyer?
MR STABY:

That is what it says.

MR RUPPEL:

They shall not be denied the right, he has the

right to consult.
MR STABY:

But as it stands here it is only the illegal

immigrants who have that right.
MR MUDGE:

It says they shall not be denied the right.

Where is the paragraph which makes provision under this
chapter for the legal immigrants?
PROF ERASMUS:
CHAIRMAN:

I don't understand the problem now.

If he is legal, he is legal.

The illegal one

is arrested.
MR STABY:

Isn't a question of the words "as illegal immi-

grants" being redundant, because doesn't this apply to all
citizens, that right?
MR MUDGE:

Leave it, I am sure there must be some other

paragraph which makes provision for that.

This only spe-

cifies that in the case of illegal immigrants they shall
also have the right.
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Article 16(2).

I think we agreed long

"The State or a competent body or organ as authorised

by law may expropriate property in the public interest
subject to the payment of just, compensation."
to stop there$and not to go further.

We agreed

That is on page 14.

That was said to be consistent with the 1982 Principles
and not to qualify again what compensation would mean.
was to stop at "just compensation."
MR GURIRAB:

It

That was agreed.

But how should one determine what is just,

unless by what is provi~ed for?

There has to be a deter-

mination if you take my house and my farm.

You should be

in a position to quantify what just compensation would be.
Unless you do that by an act of parliament, how else would
you do it?
MR KATJIUONGUA:

Is it correct?

Fine, no problem.

CHAIRf'.lAN:

Page 16?

MR MUDGE:

I want to refer you to the notes of the lawyers

as far as "academic freedom" is concerned, Article 21(1)
(b).

This was a new insertion, we put it in later. The

lawyers commented on that and they more or less asked the
question:

What is academic freedom?

What does it mean?

Do we understand what we are writing there?
MR KATJIUONGUA:

I thought the lawyers must also under-

stand it.
MR MUDGE:

What does it mean?

There is a professor, let

him tell us what is academic freedom.
MR KATJIUONGUA:

I don't know whether in South Africa you

-
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have that concept, but elsewhere in the world you have
that concept.
PROF ERASMUS:

I'm afraid that the concept is very popular

internationally, but it is, I am afraid, very much a political concept.
campus

w~ll

A student or professor on an university

always have the right of freedom of speech.

Does he gain by academic freedom something in addition?
MR KATJIUNGUA:
MR MUDGE:

I think we agreed to this thing.

We agreed, but just tell us what it means.

MR KATJIUONGUA:

It means essentially that academic in-

stitutions, they are not independent, but they have a certain degree of autonomy, that persons in those institutions can do their work according to their intellectual
conscience and they have to be interfered with.
MR MUDGE:

That's not academic freedom.

Academic freedom

allows you to disrupt things.
MR KATJIUONGUA:

It so happens in many countries where you

don't have academic freedom, where a professor or people
who work in those institutions say something which may go
against the State and you see the police and army coming
in.

Then there is no freedom.

When you are employed you

must take into account what the government of the day
might say, but that limits your academic freedom to be
able to say what you want in terms of academic evidence
and research.

PROF ERASMUS:

If I am a newspaper editor, I am in that

newspaper, I write articles criticising the government

- 40 exactly on the same lines the professor at the university
would do, what protection do I have?
MR KATJIUONGUA:

We have freedom of the press, unless you

write things which are libellous and so on.
PROF ERASMUS:

If the police then charges into the news-

paper office as they charge into the university campus ...
MR KATJIUONGUA:

Then the police must prove that it is not

freedom of the press, it is against the law.
MR RUPPEL:

Let the poor courts sort that out.

DR TJIRIANGE:

If I want to develop and advance some thea-

ries, under which thing to I ...
PROF ERASMUS:

Freedom of speech and expression and to

publish is there.
CHAIRMAN:

We know what these things means, it has pro-

blems on both sides.

It is going to be used by people

under that guise to disrupt things.

On the other hand

people were suppressed in the past to even think as
scholars.
CHAIRMAN:

Page 17, 18?

MR MUDGE:

The whole question of national defence ...

CHAIRMAN:

Declaring not war but a state of national de-

fence.

Let's be unique.

MR MUDGE:

The lawyers in their .comments also made remarks

as far as this is concerned.
MR GURIRAB:
CHAIRMAN:

It is the same thing with a different name.
The sense is understood to mean war,

euphamism for war.

it is an

It is good to show people that we are

-

not warmongers.
MR RUKORO:
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Page 19, 20, 21,

23?

Article 28(2), there was a discussion by Mr

Katjiuongua, I think,

on the need to have some provision

on the elimination of candidates, if somebody for instance
did not get 10%, then they should be eliminated during the
second ballot and that it says the two candidates with the
I

highest votes should run.
MR RUPPEL:

That was the Totemeyer-point.

MR KATJIUONGUA:

The way it stands here it shows a very

indefinite ...
PROF ERASMUS:

May I remind, honourable Mr Katjiuongua and

I discussed the thing afterwards during that same day and
we agreed, I thought,

that to provide in the Constitution

for all those minute detail, when already you provide for
an act of parliament to deal with that, is inconsistent.
CHAIRMAN:

It is very clear to me, it says the process

will continue.
MR RUKORO:

Why I raised it, I have

n~

problem with it,

but it is just that it was mentioned that it should be
amended and it is not amended.

If you sorted it out out-

side it is all right.
MR KATJIUONGUA:

I think we agreed in essence what it

meant but that it was unclear.

That is why later after we

talked here, he asked me to put it on paper and I put it
on paper and it was brought to you here, because he said
he couldn't make an amendment without the House and then
you read it and then it was approved, but that formulation

- 42 was not included here.

Then I brought it for the second

time in the House again and this was also left out.
think we can

leav~

So,

I

it as it stands here and then we will

do that in an act of parliament, it was unsuccessful.
CHAIRMAN:

Page 24, 25, 26, 27, 28.

MR MUDGE:

I have a question, again just for clarity sake.

I,remember that I made the proposal in the Assembly, a
final proposal on the appointments.
blem with (i)(aa),

(bb),

I don't have a pro-

(cc) and (dd).

Clause (ee) could

be a little confusing and I think we must just get clarity:

"Any other person or persons who are required by any

other provision of the Constitution or any other law to be
appointed by the president .. ", is it clearly understood
that in the above four cases, (aa) to (dd), the president
will be absolutely free to appoint those people?

I am not

sure that we fully understand exactly what is meant by
(ee).

Should they be civil servants they will be ap-

pointed by the president in any case, or by the executive,
but on the recommendation of various commissions.

What

other people can we think of who do not fall within the
category of the first four here, "and all the others that
follows."

What other persons could there be, because it

clearly says, and I said it in my speech in the Assembly,
that I take it that these are civil servants, because provion is made in the Constitution for them.

Now, if they

are civil servants, then they must also be recommended. I
am not hundred percent sure about this.

CHAIRMAN:
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"Provision of the Constitution", then they will

still come under that.
MR KATJIUONGUA:

The Government Service Commission must be

involved.
MR RUKORO:

I thought that this one really dealt with peo-

ple other than civil servants.
MR RUPPEL:

Yes, because civil servants are dealt with

under other paragraphs here.
MR RUKORO:

I thought it dealt with people who were not

civil servants.

Civil servants alwdys must go through the

Civil Service Commission or one of the other commissions.
MR MUDGE:

Let's put this one to the test.

MR STABY:

I would just like to know what kind of people.

Have you got an example?
MR GURIRAB:

Like a Namibian UN Special Representative for

Cambodia, a Namibian Ahtisaari for Cambodia.
t>1R MUDGE:

I would be prepared to believe that it is some-

body like the Director of Planning, a person that he wants
to appoint to do a special job for him and advise him,
which is not a civil servant.
MR KATJIUONGUA:

On those questions where some of us were

defeated by the majority and opposed them, when we discuss the Constitution we don't have the say these things
anymore, we said them already.
CHAIRMAN:

You said them already.

discuss these things again.
are on record.

Page 29.

We even met here to

You were loud and clear, you

---

44 MR MUDGE:

I have a problem on 29.

it be amended,

I

just recommend:

I will not insist that
The Governor and Deputy

Governor of the Central Bank, should they be appointed in
terms of the Constitution?
who are qualified.
it in here?

They have to look for people

Is this the right way to do it,

to put

Shall we put it to a test and if it doesn't

work we can always amend it in future?
CHAIRMAN:

Yes, we have agreed on this one as it is.

MR TJIRIANGE:

It should not be included in (cc), it means

there must be a (dd) maybe.
MR MUDGE:

There is a special paragraph later which ac-

tual!~ says

that,

president.

Top of page 30,

that he must be under the powers of the
"in consultation" should be

"recommendation", because it says "in the public service
of Namibia", and you cannot appoint anybody in the public
service of Namibia, all appointments must be on the recommendation of the Public Service Commission.
MR RUPPEL:

But then it should be both, it should be "in

consultation with the Cabinet and on the recommendation of
the Public Service Commission."
CHAIRMAN:

Yes.

MR RUKORO:

Mr Mudge last time tried to come with the same

argument, but it was unsuccessful and that is why it was
not·changed.

I don't know whether by your standards we

are reopening or not.
DR TJIRIANGE:

There is one problem that honourable Mudge

does not appreciate.

There are certain people who are

-
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actually appointed by politicians and they are deemed to
be civil servants after that appointed.

Even in Britain

there are these people who are called permanent secretaries.

Those people are assigned by the prime minister,

but immediately after they are appointed they are deemed
to be civil servants.

That is the normal practice every-

where.
MR MUDGE:

But it is not only that.

All I want to say,

when somebody is appointed in the public service, he has
to fit in somewhere in the public service and therefore
there has to be a recommendation.

The Public Service Com-

mission cannot appoint, only the president can appoint.
They can only refer it back to the Public Service Commission and say ..
DR TJIRIANGE:

There are certain categories of people like

the permanent secretaries for example.

These men run the

ministries, therefore the president is free to assign the
person that will run that particular ministry, but once he
is appointed by him, his conditions are deemed to be that
of the Public Service Commission.
CHAIRMAN:

But really,

these things are really going to be

that bad in the beginning.

Once the government functions

it will be a normal thing.
MR KATJIUONGUA:

Yes, because once you use the examples of

permanent secretaries, then we are going to reopen the
debate, because I want to know how you structure the departments to provide a position of a permanent secretary

-
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of a ministry and head of department.
find out what they are doing,

Somehow we must

are they overlapping or do

they really have work separately to do?

But I think as it

stands here it is more or less flexible.

If we use exam-

ples we are going to get more confused.
CHAIRMAN:

Yes, since I am working on this situation, when

my committees start you will see the problems.
question of these terms.
it is different.
MR RUKORO:
is in (a),

It is a

For the current administration

So we are handling it very nicely.

Just for clarity sake,

I think the key-phrase

"not otherwise provided for the any other law."

MR RUPPEL:

So it stays like it is.

MR RUKORO:

Page 33,

40(a) where we say "to assist in" it

should simply be "to direct, co-ordinate and supervise",
to be consistent with the rest of the provisions.
MR RUPPEL:

I'm not so sure, because the members of the

Cabinet are sometimes different from the president, and in
some instances they Cabinet is there to assist and not to
give directions itself.

To take out the word "assist" I

think may cause some problems, because there are functions where the members become
t-lR MUDGE:

To direct, co-ordinate and supervise.

out the word "assist"?

Okay.

Leave

In all the other paragraphs

it is like that.
CHAIRMAN:

Page 34.

We can amend it, any time we meet we

can still change it.
MR MUDGE:

But we are improving it every time.

As long as

- 47 I do not have to explain these amendments to a population
in a referendum.

God knows how I am going to do that.

is easy to do it here.

Must deputies not also be protec-

ted against outside employment?
CHAIRMAN:

It

Must

th~y

be free?

That is what you wanted in the Assembly.

You

can't have it both ways.
MR RUPPEL:

It is bad for the ministers, it's okay for

deputies.
MR MUDGE:

They are employed, they are getting salaries,

they have confidential information, they talk about tenders.
CHAIRMAN:

The lawyer's comment is very good there,

they have to take the oath.
MR MUDGE:

that

Page 35.

What is now decided?

MR KATJIUONGUA:

Maybe this is an omission, we said

Chapter 7 - Parliament and then 44 said "Establishment of
National Assembly", because the other one says "Establishment of the National Council."
ment, not National Assembly.
PROF ERASMUS:

So, Chapter 7 is ParJiaWe said this several times.

If I may respond, that chapter deals only

with the National Assembly.
MR RUPPEL:

Chapter 8 is now the National Council, so it

is right now.
CHAIRMAN:

Page 35. I am not reopening this, ·it is some-

thing which came yesterday, comments urgently sent.

They

are trying to say that members of the National Assembly
shall be representative of all the people and having said

that,

48 -

to say they are going to be appointed by the par-

ties, is a contradiction, which is nonsense, because we
accepted proportional representation,
system.

It was NPP-435.

PROF ERASMUS:

the party list

Page 36.

No, I just wanted to say something in res-

ponse to the argument that is often mentioned that proportional representation is not democratic.
fact,

As a matter of

the National Party in 1948 and later even, came into

power on constituency based elections where they got the
majority of the people supporting them, but as a result of
the constituency system.

In a proportional representation

system every single vote counts and in a constituency
system only those votes going to the majority member
counts.

It could be 40%.

So there is no question what-

soever that proportional representation is not democratic.
CHAIR11AN:

No, nobody says it is undemocratic.

The ques-

tion is that you are not directly accountable to the
people because it is the party, I cannot be judged for my
mistakes.
MR KATJIUONGUA:
ing democracy.

But those are different forms of expressThe fact of the matter is that it is a

representative democracy.
MR MUDGE:

Don't let's argue about that, it is accepted.

CHAIRMAN:

Page 37.

MR RUKORO:

Just a typing error in (2)(b), it should be

parastatal.
~lR

1-1UDGE:

But can a parastatal enterprise be part of the

.
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public service?
MR RUPPEL:

Only for the purposes of subarticle (1).

CHAIRMAN:

P.age 38, 39,

MR MUDGE:

Article 57(1).

graph frankly.

40,

41.

I don't understand the para-

"The National Assembly may be dissolved by

the President if the government is unable to govern effectiv~ly

and shall be dissolved if the President is advised

to do so by the prime minister."

Does that mean that the

government is unable to govern effectively and because of
that the president will be advised to dissolve the government or do you have here to deal with two separate issues,
because as far as I am concerned, we wanted to make it
clear that there will only be two grounds for dissolving a
government.

The one is when the term is over,

the second

is a state of emergency or the government cannot govern
effectively.
tence,

This paragraph, the second part of that sen-

"shall be dissolved if the president is advised to

do so", cannot stand on its own.

That is the impression I

get.
PROF ERASMUS:

As it stand now there are two possibili-

ties.
~lR

MUDGE:

No, that is wrong.

PROF ERASMUS:
MR MUDGE:

Then you must tell us.

Well,

then we can leave the others out and

leave it to the cabinet to decide whether they want to,
because even if the country then becomes ungovernable they
can decide and I don't think_that was the idea.

Why then

50 -

this story that necessarily the government must not be
able to govern effectively, then it can be dissolved even
in the middle of a term.

But now we bring in a third

possibility, that the president can now dissolve the
government on the advice of the cabinet, any time.

I

don't think that was the idea.
DR TJIRIANGE:

Can I try to help there?

conflict here, because

wh~t

I don't see any

we said was that the prime

minister is, of course, in the parliament with the ministers and so on,

and there comes a situation whereby there

is a complete breakdown breakdown between the executive
and the parliament.
is a breakdown.

So, there is no co-ordination, there

So, the prime minister comes back to the

president and says "we cannot function,

there is a dead-

lock here, we cannot move forward, we cannot go backwards,
what do we do."

The prime minister and the cabinet is in

the position to advise the president that in the situation
in which we find ourselves there is no effective government, so let's dissolve parliament.

So, it is not one day

that the prime minister just stood up and said "I don't
want the people who are sitting there'', it must be a
situation of crisis where the prime minister and ministers
and the government are no longer in a position to go on
because of the breakdown between them and the parliament.
It is at that time that he can definitely go and say that
.there is no way we can govern this country, let us dissolve the parliament and dissolve ourselves.

- 51 MR RUKORO:

In that case then there is sympathy for Mr

Mudge's position that maybe instead of two separate
grounds we link this and it becomes just one ground for
dissolution.

For instance, we could say:

"The National

may be dissolved by the president on the advice of the
prime minister taken with the concurrence with the majority of the cabinet on the ground that the government is
unable to govern effectively."

So you have one ground

rather than seemingly two grounds.
MR MUDGE:

That was the understanding.

PROF ERASMUS:

I

just want to receive clear instructions

here, because the background to this thing is a reference
to Article 32, and Mr Mudge pointed out in the Assembly
that 32 and 71 were conflicting.
two existing things, we didn't

So, we simply tied up
produce a new thing.

simply tied it up, as correctly pointed out.

I

We

just want

to refer to one practical case. If the budget proposals of
the government of the day are defeated, what will happen?
MR MUDGE:

The government becomes ungovernable.

PROF ERASMUS:
MR MUDGE:

And then?

Then it must be dissolved?

Yes, on the advice of the cabinet.

PROF ERASMUS:
formulation,

Then I

•

just want to point out tha.t that

making it dependent on the advice of the

cabinet, of course always depends on the ground that indeed there will come such advice and that there will be a
majority in the cabinet supporting that particular advice.
MR MUDGE:

I

don't think there is a problem, really.

The

- 52 two articles, as far as I am concerned, created confusion,
I said "bring them together."

First of all, if the period

runs out, the government is dissolved.

If not, and in the

middle of the period anything happens, like the one mentioned by Dr Tjiriange or the one mentioned by Mr Erasmus,
parliament is not prepared to approve the budget or any
other clash between the executive and the legislature,
then of course the country becomes ungovernable, at least
is not able to govern effectiv~ly.

In that case the

president must be advised by the cabinet to dissolve the
government,

there is nothing wrong with that, but if they

just for the fun of it want to dissolve the government,
just because the cabinet ministers are fighting a~ong
themselves, it doesn't make the country ungovernable, and
all I want in here is as you formulated it.

Then it will

make me happy and any of the possibilities mentioned by Dr
Tjiriange is covered.

It is in the hands of the cabinet

when a situation like that arises.
MR RUKORO:

The National Assembly may be dissolved by the

president on the advice of the cabinet on the ground that
government has become unable to govern effectively, something to that effect.
PROF ERASMUS:
MR MUDGE:
MR RUKORO:

So he has a discretion, he is not bound.

He has a discretion.
Is it sensible to make it a discretionary

matter, because if he should exercise his discretion the
wrong way, he will be .... parliament.

-

PROF ERASMUS:
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The traditional position, of course, is if

a government can't govern effectively anymore, then the
head of state must di6solve it and call an election, and
now you are excluding that possibility
MR STABY:
MR RUKORO:

Must dissolve, not may.
Suppose he gets two or three bills in a row

through parliament, they are not passed, they do not involve a money bill and it is not really what would amount
to a classical vote of no confidence, it is just that
people did not like the bills, must ·he necessarily dissolve parliament and call for new elections?
PROF ERASMUS:
MR RUKORO:

Then the cabinet won't advise him to do so.

That is why I feel that even if the cabinet,

for whatever internal reasons feel ...
MR MUDGE:

He must have a discretion.

MR RUKORO:

Yes,

the president must have a discretion.

MR RUPPEL:

If the cabinet is giving advice and the presi-

dent is not following it, there may be a big problem in
the executive, and the ministers then have recourse to
parliament and they sort out the problem in that way,
there is ample provision made.
down the president here.
it can be redressed.

I think we shouldn't tie

There are enough ways in which

I think it is very important to

leave the president with a discretion.
MR KATJIUONGUA:

Have you left out "majority of the cabi-

net?"
MR MUDGE:

If the cabinet decides it must be a majority. A

-
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decision by a minority can never be regarded as a cabinet
decision.
MR KATJIUONGUA:

What can happen sometimes is that the

prime minister might disagree with the majority of the
cabinet on certain things,

just like the time when you

resigned as Chairman of the Council of Ministers.
you resign,

When

if the president has a discretion, he will say

"maybe the problem is now the prime minister or the Chairman of the Council of Ministers", then he says,

"no, the

rest are good, so maybe the change I will have to make is
to change the prime minister."
can also do that.

If he has a discretion he

In some countries if the prime minister

goes everybody must go.

In some countries, like in Ger-

many, you may change people from the same party, they
might put up somebody else and they can continue.
PROF ERASMUS:

,May I propose the following formulation?

"The National Assembly may be dissolved by the president
if the president is advised to do so by the prime minister
acting with the concurrence of the majority of the cabinet."

I am only taking out the second line.

MR MUDGE:

What about the "unable to govern effectively"?

PROF ERASMUS:

Then you must give a complete list of all

the grounds on which cabinet must decide?
MR MUDGE:

No, you can't, it must be in there.

be for whatever reason.

It cannot

I have run so many by-elections

in my life because the cabinet decided it suits them to
have an election right now because their party is very

-
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strong and then they have an election.
PROF ERASMUS:

This is a political freedom traditionally

of a cabinet.

So, if you want to limit down, you must do

so now in the Constitution.
MR MUDGE:

We don't want to be too democratic.

MR KATJIUONGUA:
election.

What I am trying to avoid is a chance

Maybe the government in power thinks the two

years are so good and they decide before the next election
comes many things might become catestrophic, so let's have
an election, without any trouble in the country and they
call an election of technical purposes.

We want to avoid

that by having objective reasons that something is wrong
in the country.
CHAIRMAN:
MR MUDGE:

It is kind of against democracy.
They can always find a reason to prove that the

country has become ungovernable.
CHAIRMAN:
MR RUPPEL:

It is done in Britain.

Do we have it now?

"The National Assembly may be dissolved by the

president if the cabinet advises the president that the
government is unable to govern effectively."
MR MUDGE:

I am sorry, we are now deviating from the ori-

ginal principle that we have accepted.
position to question the decision.

I want to be in a

I say the National

Assembly may be dissolved by the president if the government is unable to govern effectively, not because somebody
decides arbitrarily that the government is unable to govern effectively.

That is why the original formulation,

- 56

that the National Assembly may be dissolved by the president if the government is unable to govern effectively.
All we wanted to include was Lhat we say "dissolved by the
president on the recommendation of the cabinet if the
government is unable to govern effectively.
stated as a fact,

That must be

and it must not necessarily only be left

to the discretion of the cabinet.

The cabinet must take

the decision, but they must be able to defend that decision.

I will suggest,

"the National Assembly may be dis-

solved - not must - by the president", as it is now,

"on

the recommendation of the cabinet if the government is
unable to govern effectively."

Then you state it as a

fact that the government must not be able to operate effectively, but then the cabinet can even decide under
these circumstances we carry on, we try and make the best
of it.

But if they feel the whole thing is hopeless now,

then they advise that the government can't govern.

MR RUPPEL:

If you want to have that objective ground of

the government being unable to govern effecitively, then
we must say so.

Then we say:

"In the event of the

government being unable to govern effectively, and on the
advice of the cabinet to the president to dissolve the
National Assembly,
the sentence.

the president may" and we go on with

rhen you have the objective ground there if

your problem is the objective statement.

MR MUDGE:

Why don't you start with it as it is now,

"the

National Assembly may be dissolved by the president on the

- 57 -

-

grounds ... if he is so advised by the cabinet."

Mr

Chairman, I am prepared to leave that now to Mr Erasmus.
DR TJIRIANGE:
formulation.

We are not disagreeing, we are looking for
So, something is wrong with the one on the

table, we should improve on the formulation.
CHAIRMAN:

Page 42,

MR RUKORO:

43.

Page 43, sub(3), the last sentence there,

the

"or", should it not be deleted?
ADV ERASMUS:

Yes, I think it must come out, if it is in

conformity with our commentary in the comments.
remember.

I will check it.

CHAIRMAN:

Page 44, 45, 46,

MR KATJIUONGUA:

47,

I can't

48.

Just a clarification.

Article 74(l)(c),

"initiate legislation" or "initiate proposed legislation"
and then you say "on matter", it should be "rna t ter s".
Which is the best formulation?
ADV ERASMUS:
sed" here.
means.

I don't see any reason for the word "propoI do not know what initiation of legislation

Should it not be introduced?

MR MUDGE:

I also don't understand that, I would say

"propose" rather than initiate, "propose legislation."
PROF ERASMUS:

But I just want to mention, we are now

talking about the council.

In other words, you provide

for a formal procedure that the council can propose a
bill.

Is that what you want to do?

MR MUDGE:

What we had in mind here - it was not my pro-

posal - the National Council can never really introduce a

-
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bill, they can never propose it, but they can in hearings
and discussions come to the conclusion that a particular
law is necessary and they can discuss it, and then they
can, after having done that, refer it to the Assembly and
say from the regional point of view, such a law may be
necessary.

So, it is more or less a very informal sort of

thing.
MR RUPPEL:

Recommend legislation on matters of regional

concern?
MR MUDGE:

Recommend would be even a better word, but they

must be allowed to start the process.
MR KATJIUONGUA:

As long as "recommendation" means they

can take the initiative to do so.
MR RUPPEL:

Then let's say recommend.

CHAIRMAN: Page 49, 50.
MR MUDGE:

I think this will probably be one of my last

problems, but I still have a problem here in (6).

.

It

seems to me that I haven't succeeded in getting my message
through.

I want to make a clear distinction between

amendments to a bill and the rejection of the principle of
a bill.

Maybe I do not understand this article we~l.

If

the National Assembly reaffirms the principle of the bill,
then we must first look at the previous paragraph to be
able to understand subarticle (6) on page 50.
"If a majority of two-thirds of all members of the
National Council objects to the principle of a bill", my
first question is, why must it be two-thirds?

"This shall

,,

-
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be mentioned in its report to the speaker.

In that event

the report shall also indicate whether or not the National
Council proposes that amendments be made to the bill.

If

the principle of the bill is confirmed by the National
Assembly under subarticle (b) hereof, and if amendments
are proposed, details thereof shall be set out in the report.

If the National Council in its report objects to

the principle of the bill, the National Assembly shall be
required to reconsider the principle.

If upon such re-

consideration the National Assembly reaffirms the principle of the bill by a majority of two-thirds of its members
entitled to vote, the principle of the bill shall no
longer be an issue.

If such two-thirds majority is not

obtained in the National Assembly,

the bill shall lapse."

In other words, if it is not approved by two-thirds of
the National Assembly, when referred back, it shall lapse.
Now comes ( 6):

"If the National Assembly reaffirms the

principle of the bill under subarticle (S)(b) by a majority of two-thirds of all its members entitled to vote,
and the report of the National Council proposed that in
such an event amendments be made to the bill, the National
Assembly shall then deal with the amendments proposed by
the National Council and in that event the provisions of
subarticle (4)(b) shall mutatis mutandis be applicable."
Can somebody explain to me, I tried my best but I am confused.
MR GURIRAB:

I would like to know what exactly we asked

- 60 the lawyers to do after a very lengthy discussion in the
House.

This matter started here, the record should indi-

cate the discussions.
lot of time there.

We went to the Assembly, we spent a

I made a point, it has nothing to do

with drafting and so on,

there are fundamental political

differences in our perceptions.

One of the things about

democracy is that regardless of how strong one's convictions are, one must be prepared to accept the final
ment of the majority.

judg-

I have come to appreciate my col-

league's tenacity on things that he believes in, so if it
is just another attempt to reopen the discussion I can
promise you it will be a long one.

MR RUPPEL:

There was a concrete question asking what does

this mean in (6)(a).

It means simply this:

The National

Council decides with a two-thirds majority "we don't like
the principle, we disagree with it" and then they say "if
you in the National Assembly reject our objection with
two-thirds and you say you want to maintain the principle,
then we have the following problems with amendments which
we suggest, apal:"t from the principle", and this says in
regard to those amendments you deal as if the thing had
come back from the National Council with just some comments on the bill, like drafting problems, and then you
deal with it exactly as it is provided in the normal circumstances where these comments come back, are dealt with
or not dealt with and then it is sent to the president for
assent.

It wasn't really necessary to put this in, I

-
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think.
MR MUDGE:

I propose that we continue, at least we have

two years now.
PROF ERASMUS:

In our commentary on page 11, para 31,

I

think we tried to explain what the meaning of the formulation is and if I may add something to it, the principle of
the bill referred to in

(6)(a), the only thing that is

added there is - because this committee has drawn a distinction between principle and other technical matters to give the freedom to the council to add small amendments
without addressing the issue of the principle in its report.
MR MUDGE:

My only question was and I didn't get an ans-

wer, so if you want me to give you more time you can do it
later. I wanted to know,

if you can object to minor issues

in a bill with an ordinary simple majority, why must you
object to the principle of a bill with a two-thirds majority?

That is my question.

CHAIRMAN:
MR RUKORO:

That we have decided on after argument.
So that I can force the National Assembly to

approve by a two-thirds and not a simple majority.

Page

57.
MR MUDGE:

This paragraph has now been changed and I have

a problem whether judicial powers shall vest in magistrates and lower courts of Namibia.
but the original formulation,

I am not a lawyer,

as far as I am concerned,

was better, where it referred to the couit structure in-

:~~
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eludes supreme court, h]gh court, magistrate's, but that
is a different principle altogether.

Now in this article

we say the judicial power shall vest among others in the
magistrate's and lower courts.

I don't think that magis-

trate's courts and lower courts should have that status.
MR RUPPEL:

May I refer the honourable Mr Mudge to Article

81 where it says,

"a decision of the Supreme Court shall

be binding on all other courts of Namibia."
highest court.

That is the

While all these three instances of courts

do the job, the final binding decision will come from the
Supreme Court.

I think the judicial power is exercised in

that light.
PROF ERASMUS:

I think Mr Mudge is to some extent correct

in the sense that magistrates also sometimes exercise
administrative actions, but they do form part of the judicial branch.

The more independent they can become as a

result of that,

I think the better.

But sometimes they do

exercise administrative things as determined by law, but
they must form part of the judicial branch.
MR MUDGE:

I bow to your superior knowledge.

PROF ERASMUS:

No, it is not a matter of knowledge, it is

a matter of where do we fit them in.
MR MUDGE:

I am satisfied by Mr Ruppel's. explanation that

a decision of the Supreme Court shall be binding on all
other courts of Namibia.
CHAIRMAN:
MR RUKORO:

Maybe time will prove me right.

Page 59, 60, 61.
The whole of Article 86, 87 and 88, I think

-
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what the typist did there was to simply to reproduce the
earlier version and not this which was approved by the
Assembly.

This is the one we approved.

What is in here

is the one we objected to, the old version.
PROF ERASMUS:
CHAIRMAN:

Let me read through it.

We start on page 62, 63, 64, 65.

MR RUKORO:

Article 93, at the end we need to add "or any

other judicial officer."
MR MUDGE:

Unless you mean "or any officer of the defence

force, police force and prison service."
MR RUKORO:

First of all, look at the memorandum on page

14, item 42, there it says:

"The words "or any other

judicial officer" have been added at the end of this
article."

That has not happened, so we just add it.

CHAIRMAN:

Page 66, 67, 68.

MR KATJIUONGUA:
CHAIRMAN:

Foreign relations.

They said they added asylum, but it is not

added.
MR MUDGE:

I also find a problem here, it doesn't sort of

correspond with the recommendations, asylum.

There is

something wrong there.
MR RUKORO:

Mine \\'as just whether it was "grant to" or

"grant for".
MR MUDGE:

But if you look at the notes, "the words "shall

endeavour to grant" have been inserted in line 1."

It is

not there.
PROF ERASMUS:

It is simply a matter of editing.

We dis-

------
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- 64 covered that in the very first line of Article 96 "endeavour" already appears.

So we thought we would make it

a more streamlined formulation by stating it as it is.
There is no principle involved.

If you tell me you don't

like it, I change it immediately.

Article 97 is asylum,

the word "endeavour" there ..
MR KATJIOUNGUA:

Is not good, because in 96 "endeavour"

depends on many other things.

This one depends on your

own decision right away.
MR RUPPEL:
CHAIRMAN:
MR MUDGE:

It says where it is reasonable to do so.
Page 69, 70.
"There shall be a council of traditional

leaders to be established in terms of an Act of Parliament
in order to advise, etc."

No problem.

I have a point

coming on communal land.
CHAIRMAN:

Page 71, 72,

MR MUDGE:

"A person shall be qualified to vote in elec-

73.

tions for local authority councils if such persons have
been resident within the jurisdiction: .. "
determine residents?

How do you

I think in one of the formulations I

saw that he must have been subject to rates or taxes or
some sort of control to be able to prove that he has been
resident in the area for one year.

Or are we going to

leave that for the legislation to determine that?

I think

so.
CHAIRMAN:

Page 74.

MR KATJIUONGUA:

This election to a local council, some-

-
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times you talk about two or three years, the term of
office.

Why do you make them three years?

CHAIRMAN:

That was decided.

MR KATJIUONGUA:

But that was wrong.

Will their time not

coincide with the time of the·Regional Councils as well?
We should make it consistent with the other one.
CHAIRMAN:

Six, six.

Page 74, 75.

MR MUDGE:

We left this to the advisors to formulate,

ex-

pecially the paragraph on the composition of the security
commission.

Unfortunately I cannot agree.

It boils down

that the cabinet, because the president will take all his
decisions in consultation with the cabinet, so in this
case the cabinet will be advising itself, and I don't
think that can work.

On the other hand, all appointments

in the government or the public service will somehow have
to be co-ordinated with the Public Service Commission. You
cannot appoint anybody without taking into account the
salary scales etc., of the government service as a whole.
But I also agree that in the case of the appointment of
the two gentlemen here it is very important, it has serious implications and I think the government must have a
say in these matters.

What I want to suggest is, let us

include the minister of police, the minister for defence
and the minister who is responsible for the prison services.

But I would want to add that either the chairman

of the Public Service Commission or at least one or two of
the members of the Public Service Commission be included,

. I
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and another thing, seeing that you have ministers in here,
I think it would be a good gesture to include a member of
the opposition parties also in here, seeing
in politicians.

th~t

you bring

I think Mr Hamutenya even indicated that

during the interim period there will be consultations on
these issues.

But this is just a suggestion,

just to open

the discussion - chairman of the Public Service Commission, three ministers ..
MR KATJIUONGUA:

I thought the Assembly would have a

standing committee on these matters.

Why can't they not

be consulted?
MR GURIRAB:

Yes, I am in full agreement with the addi-

tion of the chairman of the Public Service Commission, but
I think the consultations talked about can be institutionalised within the forums of the National Assembly.
CHAIRMAN:
MR RUKORO:

How do you put it here?
I agree with Mr Mudge that you cannot have

ministers, members of cabinet advising cabinet on some of
these things.

I feel that the suggestion of the chairman

of the Public Service Commission as a member of this commission is a sound one.

Secondly, except for the first

appointments, I think for the future the inspector of
police himself or the chief of the defence force,

these

are the professionals who must be members of this commission.

So, I think it should be the chairman of the Public

Service Commission, the chief of the defence force, the
inspector general of police and two other people.

,,

.
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CHAIRMAN:

67 -

Why don't you make this one transitional?

MR RUKORO:

What I want to make transitional is the first

one where we said the president will appoint in consultation with the parties, but for the permanent one I don't
think a single cabinet member should be part of a commission that recommends to itself.
MR MUDGE:

Because the cabinet can always refer it back if

they are not happy with the recommendations.
DR TJIRIANGE:

I have a problem with that suggestion.

This commission is there to recommend to the president the
appointment of the chief of defence, the inspector general
of police and the commissioner of prisons.

Now if those

people are the ones who are sitting there, they are recommending to themselves.
MR KATJIUONGUA:

It doesn't make sense.

If you say the Security Commission shall

consist of the prime minister, etc., in consultation with
the relevant standing committee of the National Assembly.
MR MUDGE: Just on a point of correction, in the beginning
we appoint three of them, they will noi retire simultaneously.

If one of them retires, the other two will still

be there to help the cabinet and the Public Service Commission to find the necessary people, because somehow they
have a sort of military background.

They will never all

be there and the one who is in the process of retiring
will not attend the meeting, I am sure.
idea.

It is just an

All I know, I think it would be wrong to say that

the cabinet will form part of a committee.

They don't

.
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need a committee,
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the cabinet is a committee in itself,

if they want to do the appointments, they just do the
appointments, they recommend to the president.
the sense of having a committee or a commission?

What is
If you

appoint a commission, the ministers should not be on the
commission, because they are being advised.
final say in any case.

They have the

So what you need now are experts.

The best experts you can get are the members of the Public
Service Commission.

Appoint one or two of them.

For the

rest, what is also a possibility is to refer this whole
issue to the Public Service Commission but only add one or
two people with a military background.

But a combination

of military people and public service, that is what you
actually need when it comes to the appointment of senior
officials.

But it cannot be the cabinet themselves.

It

is not going to help them in any case, they need the advice.
DR TJIRIANGE:

My problem with that, let us look at the

nature of the people that we are trying to get to create
the commission.

These people definitely are not civilians

in the proper sense, they are commanders.

The ·chairman of

the Public Service Commission is a pure civilian, he may
not even be in a position to know exactly what are the
needs for this particular post.

Therefore, whoever sits

on that should be somebody who is in a position to recommend such kind of person who is capable of doing that
particular thing.

Therefore, maybe the idea of bringing

'I
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in the minister of defence, etc., was in consideration of
that.

But if we are not going to have the ministers

there,

then the composition of this commission should be

'

such that it has the right material, which knows the people who are supposed to have those qualifications to be a
commander of the armed forces, commander of the police.
They cannot just give that to a mere civilian to do that
kind of thing.

We don't look with the same eyes to these

kind of things.
Therefore, maybe, if we don't want the ministers, we
may have somebody who has a military qualification or
whatever, an expert in these things to sit on the commission.

It must be a specialised commission, because it

really recommends a special group of people.
MR KATJIUONGUA:

If we are going to have a Security and

Foreign Affairs Commiitee in the Assembly, normally this
is the type of group where you find expertise on those
things.

If you find a person that ....... ln the United

States, a senator, he is much more an expert on these
matters than many military people.
DF TJIRIANGE:

I have no problem with that addition, the

civil service men and that one we are talking about.
MR RUKORO:

This is a concrete proposal:

If we take (2)

as it is here and we say the composition of (2) here is
for the transitional period and we just add a sentence to
reflect the agreement in the House that in consultation
with the political parties represented in the National

. I
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That will take care of the first appointments

to the commission.

So these members of cabinet constitute

the .... plus the political leaders who will then together
discuss, finalise and recommend to the president.
the permanent one,

But for

that is where Tjiriange's ideas come in

of a specialised body,

the three service chiefs, military,

police and prisons plus chairman of the Public Service
Commission and maybe two other military people.

MR MUDGE:

Two other people nominated by parliament.

That

is not for the immediate future, but it covers us.

PROF ERJI.SMUS:
t-lR RUPPEL:

Must I add "in consultation with"?

You add "in consultation with leaders of the

political parties represented in the National Assembly and
the chairman of the Public Service Commission."

DR TJIRIANGE:

In the permanent which will function later

on, it will be composed of the chairman of the Public
Service Commission, the heads of the three departments.
~lR

MUDGE:

The one who is retiring will not be taking

part, he is out at that point in time.

DR TJIRIANGE:

Automatically because he is being discuss-

ed?

t-lR MUDGE:

He is not being discussed, he is leaving, he is

now vacating the seat.

His successor is now being dis-

cussed.

CHAIRMAN:

But if we go by, for example, what is going on

here, those who are going out are causing havoc h~re.
MR MUDGE:

We must not have him in there.
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The danger with that arrangement is that

this man may be appointed for five years and he is eligible for reappointment, and then when after five years the
commission has to sit down to see whether they can still
reappoint this man or not,

then he is on the commission,

being discussed whether he must be reappointed or not.
won't work.

It

It can be any general in the army who could

be nominated to sit on this commission.
CHAIRMAN:

What you are saying is correct, but if I am

interested then I

just register myself and I will not be

asked to be there.
MR RUKORO:

You are going to be discussed.

So we say two members appointed by the Na-

tional Assembly.
PROF ERASMUS:

Just to make sure that I have it correctly,

the permanent Security Commission will consist of the
chairman of the Public Service Commission, the chief of
the defence force,

the inspector general of police, corn-

'

missioner of prisons and two members appointed by the
National Assembly.
MR MUDGE:

Who is the chairman?

Appointed by the president on the recornrnenda-

tion of the Assembly.

It must be done the same way as the

Public Service Commission.
MR GURIRAB:

Who will be the chairman, the chief of defen-

ce?
MR MUDGE:

No, it cannot be, because he may be one of the

positions that must be filled.
the Public Service Commission.

It must be the chairman of

1
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No,

MR MUDGE:

a civilian canriot cha1r this one.

Then the chairman must be appointed by the

president on the recommendation of the National Assembly.
CHAIRMAN:

The Chief Justice is the chairman of the Judi-

cial Service Commission.

It should be the chief of de-

fence.
MR MUDGE:

And if his position becomes vacant?

CHAIRMAN:

Then he doesn't sit.

PROF ERASMUS:

I

just want to make sure, the two members

coming from the National Assembly, will they come into
that position by a simple vote taken by the National
Assembly?
CHAIRtvlAN:

Yes.

MR RUKORO:

Page 76.

Article 117 must be deleted,

the removal pro-

visions.
MR KATJIUONGUA:

Article 118(1):

"There shall be esta-

blished by act of parliament a Namibian Defence Force with
prescribed composition, powers, duties and procedures."
wanted to insert the word "composition."
PROF ERASI'1US:

And you want 117 out?

MR PRETORIUS:

Yes, and 120 also.

PROF ERASMUS:

If you do that all the cross-references

after that are out.
MR KATJIUONGUA:

That will be left to an a~t of parlia-

ment, isn't it?
PROF ERASMUS:

It is not exactly the same as the removal

that is normally provided for,

there is something added

I
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there, "for good cause and in the public interest."

The

other removal provision simply says you are removed in the
same way as you were appointed.
thing new here.

Now you are adding some-

These are high-profile positions and you

give an additional possibility of removing.them.

I am

trying to convince you to retain them to make it easier
for me.
MR RUKORO:

Mr Mudge came with a good argument why we need

to delete these things and we have agreed.

I can't remem-

her what it was.
t-lR MUDGE:

I think we said we can get .rid of them the same

way they were appointed, the same procedures.
DR TJIRIANGE:

But now he is coming up with something

else.
PROF ERAS•MUS:

I am saying the proivision as it was formu-

lated originally add something in addition to that. Because of the fact that these are high-profile positions,
what was added originally was that they could b~ removed
from office for good cause and in the public interest and
in accordance with the provision of any act of parliament.
It is not the same as the other provision in the Constitution saying simply they can be removed in the same way
they are appointed.
MR MUDGE:

Is that really important? Leave it as it is.

MR KATJIUONGUA:
act.

We will look at it when we discuss their

Leave it in.

CHAIRMAN:

Page 77, 78.

-

MR MUDGE:
problem.

74 -

I think we have a common problem or a communal
It is not clear to me on the previous page 1,

movable and immovable assets mentioned in the Schedule
shall vest in the Government of Namibia, and then we say
11

the ownership of communal land shall not be affected by

subarticle (1) and control over such land, which vested in
the executive committees of the Representative Authorities, shall vest in the Government of Namibia ...

I think

we must be careful, we could create a lot of problems if
we do not think carefully over this, all of us, it doesn't
matter to which party we belong, and it all depends on the
wording.

When we talk about control and ownership, those

are two different concepts, two different meanings.

I

can't imagine that the land in this country can belong,
those not in private hands, can belong to anybody else or
any other institution than the government, but when it
comes to the control over such land, the local people, the
traditional people over the years had some say and I would
not want to get involved as a government, allocating a
piece of land to the various peasants there.

We are going

to land in lots of tiouble, and in many ways we will have
to rely, for the time-being, on the control over such land
by the traditional authorities or leaders.
another look at this paragraph?

Can't we have

The ownership of communal

land shall not be affected by subarticle (1).

What does

that mean in the first place?
MR RUPPEL:

That is wrong, because ownership must vest in

-
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the government.
MR MUDGE:

So all we say, forget about the ownership, con-

trol over such land shall somehow be executed in close cooperation or whatever with the traditional leaders, something like that.
DR TJIRIANGE:

This question is a very tricky one and some

of us have strong feelings about it, because what you call
communal land here is not communal land in the true sense
of the word.

The whole Namibia is communal land if you

want it that way.

What we are talking about is the land

into which the people have been driven and there is
nothing communal about it.

We are talking about forceful

removal from what used to be communal land and driven into
those small areas that you now call communal land.
question will open so many things.

This

There is nothing tra-

ditional about a reserve, we were forced to go there.
MR MUDGE:

We all have our hang-ups about the past and I

have a lot of understanding for what he says, these are

not necessarily communal lands, not necessarily traditional land, the way it originally came about, we can say
a lot about that.

I have always said that at some stage
i

the whites in this country - and they did it themselves also had communal land and they divided up that area and
only for white people.

That is now the de facto situa-

tion, we cannot change that overnight.

For that reason

those areas which had not yet been cut up into farms,

into

economic units, at least those areas must for the time-
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being be reserved for those people and more, if we can get
more.

I very often had to defend myself against white

people who wanted to know why can't they get a farm in the
Kavango, and I said "but you proclaimed your own communal
land, you proclaimed your own area and you divided it up
among the members of your population group."

At least

now, to start off with, those areas which have not been
finally cut up must now be seen as communal land.

·i

By say-

"I

j
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ing that I do not in any way endorse anything that has

II

happened in the past, I

lli

II

~
I

am just stating a matter of fact

that you have it now.
In those areas you have a traditional way of farming
and a traditional way of allocating land.

If this govern-

ment would send in an official in those areas and say "you
are going to tell Johannes to stay here and Paul to stay
there", then he is in for trouble, that's for sure.

If we

make use of the traditional authorities, and it doesn't
mean that it must stay like that for ever, as a matter of
fact, I think the only way we can really solve the land

J'\

;~i

problem is if we now can divide up many of these areas
into economic units.

But somehow, if we can get the co-

operation of those people we will go a long way towards
solving the problem without in any way affecting ownership, because ownership, even up to this day, never did
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these areas belong to representative authorities.

MR RUPPEL:

!I')'

I have a problem with that concept as well,
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what is a representative authority?
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MR MUDGE:

77 -

Yes, this is what they were called, represen-

tative authorities, but at no stage as far as I know were
property rights transferred from the government of Namibia, the Government of South West Africa was the owner.
CHAIRMAN:

All the land should have been that way then.

MR GURIRAB:

We are here to agree on the formulation, can

we draft the paragraph?
MR RUKORO:

Why don't we talk in terms of control over

communal land which vested in the executive committees of
representative authorities shall vest in the Government of
Namibia, and we stay clear of ownership and we
that

wh~n

resolv~

we are going to address the whole question in

parliament.
MR MUDGE:

But if you put the control in the hands of the

government, then you have problems.
MR RUKORO:

Because my understanding of executive commit-

iees of representative authorities i~ that there was
nothing traditional about them.
MR MUDGE:

No, leave that out.

I think what we must do,

in Schedule 4 it must also be made clear that communal
land forms part of the assets of the government.

I don't

have a problem there, frankly, it is government property.
MR KATJIUONGUA:
MR MUDGE:

What changed in this one?

You cut out completely the ownership thing in

paragraph (2).

All you must say in paragraph (2) is some-

how to show some understanding for co-operation with the
traditional leaders.

Control over such land shall be done

~,., ... '-~
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in consultation with the to be established traditional
leaders.
case?

What are you going to establish them for in any

You have to establish them for something, for some

reason.
MR KATJIUONGUA:

What worries me in this whole thing is

that there is no provision for land reform at all.
MR MUDGE:

It is very difficult for me to make a proposal.

I am not a traditional leader and I don't live in communal
land.

You people must solve that problem.

DR TJIRIANGE: Land reform generally.
MR KATJIUONGUA:

The way it stands here, the ownership of

communal shall not be affected, etc., then the matter is
still hanging.
MR RUPPEL: But that is the principle which we state then.
"Subject to this Constitution and the law, the control
over communal land which vested in the executive committees; if we want to put that in, shall not be affected by
subarticle (1)'', because subarticle (1) deals with all the
assets.

If I get an asset I automatically have control

over it, but here we say in respect of those areas, in

iii
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which Mr Mudge explained there are some additional patterns of dishing out land,
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the control function in res-

pect of the assets, not the property function,

the con-

trol function is left in the hands of those who are in
charge at the moment, subject to laws later.

But then we

have covered it.
MR"RUKORO: Who are in charge at the

moment~

because at the

I
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moment •..
MR KATJIUONGUA:

The control has been with the people in

the field.
MR RUPPEL

This is just a careful formulation,

I think the

legal reality is what Mr Rukoro refers to, that ultimately it will be the central government as successor to the
Administrator General who is having ultimate control.
That is under the
about it.

cur~ent

legislation, there is no doubt

But he delegates functions and that delegation

will still be in effect when the new government takes
over.

So, on the basis of delegated functions and

powers~

the headmen in the north do exercise control functions,
an~ that is what

MR MUDGE:

is taken over until it is changed.

Mr Chairman, let me say one thing, you have

shown a lot of understanding for property rights of many
people in this country and I very much appreciate that.
think everybody is impressed by the respect and regard
that you have for cultural and material assets of people
in this country.

I think it would be wrong now that we

have no regard at all for the rights of those people who
do not own land individually.

They are part of the com-

munal system, they live there and whatever they say, they
must not feel unsafe, they must not

fe~l

that they can be

moved around from one place to the other at the will of
the government, not because these people might not be
educated, they might be poor and in many ways disadvantaged, but let us in the drafting of our constitution at

I

- 80 least admit that we also have respect for them.

Let them

not feel insecure that after independence anything can
happen to us.
MR KATJIUONGUA:

If we could put it this way:

Control

over communal land shall not be affected by subarticle
(1), but ownership over such land shall vest in the
Government of Namibia which shall introduce a programme of
land reform."
DR TJIRIANGE:

I am about to agree with that approach, be-

cause I would not like a situation where we talk about the
communal land and divorce it from the overall land reform
policy. We must talk about the communal land in relation
to the general land reform process in this country.

So,

therefore your formulation is really attempting that and I
think we may improve upon that, but once we say something
about communal land we should also mention somewhere about
land reform.
MR STABY:

Doesn't that belong in Chapter 11, Principles

of State Policy?

··=·(

I think we are dealing here with control

and ownership of land which are de facto things, and the
policy I think should be embodied in Chapter 11.
MR MUDGE:

But the problem is here we have to deal with

that land, we have to make specific •••
MR RUKORO:

Maybe we should only address the control as-

pect at this stage, of communal land, by simply saying the
control over communal land, which up to now vested in
these committees, shall vest in the Government of Namibia,

~
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and then maybe we can add a sentence to the effect of
regulating ...
MR MUDGE:

Utilisation maybe.

There is a specific wording

which I had before when these areas were allocated after
the Odendaal Plan.
fer red to,

There was a specific law which re-

"die beskikking en gebruik".

It was set aside

for the .•.
CHAIRMAN:

Some of us opposed the Odendaal Plan.

MR MUDGE:

I know that.

So many good things came out of

the past.
MR RUKORO: I think to address the constitutional function,

the control over communal land which up to now

vested in these AG 8 institutions, shall now vest in the
Government of Namibia.

That is the first point.

The

second point is that in regulating the utilisation of this
land,

the central government is going to act in consulta-

tion with the Council of Traditional Leaders.
MR MUDGE:

But that thing brings all of them together.

MR STABY:

Can't we just say, foJlowing on the suggestion

by Mr Rukoro, that control over communal land which vested
in the executive committees of representative authorities
shall henceforth vest in the Government of Namibia, subject to legislation.
MR MUDGE:
there.

But now you say nothing to those people out

They want to know what their position will be. I

think Mr Rukoro had an idea, the utilisation ...•
MR KATJIUONGUA:

We will have elections soon.

-

DR TJIRIANGE:
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One problem, I can make you rest assured

that this question, if we just end up like that, we shall
have a pLoblem with our own caucus.
about this issue of the land ..

They feel very strong

Communal land problems

should not be dealt with as if it is the problem, it is
not the problem, the problem is the land problem all over
the place, across the board.
MR RUPPEL:

Why is it addressed at all?

If you just leave

it out it is not going to change the position.
PROF ERASMUS:

May I

just add that the effect of paragraph

(a) and the content of Schedule 4 is very clear that it
covers that land, the ownership
trol part of it.

pa~t

of it, not the con-

It is going to vest in the new

Government of the Republic of Namibia, so we need not
address that at all.
MR MUDGE:

You need not address it at all, but I really

want to make this point very strongly:

We are concerned

about the fears and uncertainty of the white population,
especially, and I appreciate that very much.

We told them

"you need not be afraid, if we want your land we will take
it away, we will pay just compensation, in the Bill of
Fundamental Rights property rights are being

I

g~aranteed",

and now we come to the poor people who have no land and
wherever they sit on a piece of land somewhere in the
reserve, they have fenced it in and they started developing it and now we don't even mention it in our constitution, whatever happens to you, you are at the mercy of a

....

-

83 -

future government, even if that land is not enough.

At

least let us have some respect for the little they have,
even if it is only a tin hut somewhere in a reserve, but
now we say "bugger you, it belongs to the government."
CHAIRMAN:

It is a wrong concept that communal land is

nothing, but you are going to propose that the control •.
MR RUKORO:

Yes, I think Tjiriange's problem is taken

care of by Schedule 4 in the sense that it is clear that
all property which vested in whatever government, belongs
to the central government.

But what I think what we are

talking about is what happens to this poor chap sitting in
the reserve.
(2).

Maybe we need to say something in subarticle

I was going to say that in regulating the utilisa-

tion of communal land,

the Government of Namibia shall

consult with the traditional areas in the specific areas,
because to me this is the classical case where the president will need to consult some of t~ese chaps, that we
have the situation where you live in areas which.belong to
the state, which we call communal land, how do we regulate
them, what are your own views, now that we have abolished
some of these apartheid institutions and so on.
MR MUDGE:

The president still remains the boss, but at

least he can consult.
MR RUPPEL:

In regulating and utilising the communal land,

the government shall have regard to vested interests in
the area concerned, and you cover all these instances, and
also the method of how he will "take it into account.

..
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.If he has to please the chiefs, let's refer to

the chiefs.

In this article we have established tradi-

tional chiefs.
MR MUDGE:

This matter is going to be discussed in the

Assembly this afternoon,
DR TJIRIANGE:

Yes,

I can guarantee you.

that is what I am saying,

they compare

it.
MR MUDGE: Let's come with a formulation.
CHAIRMAN:

That is what he is doing.

MR RUKORO:

The regulation and utilisation of communal

land shall be undertaken by the Government of Namibia in
consultation with the Council of Traditional Leaders
contemplated in Article so and so.
DR TJIRIANGE:

And then we have to know what is communal

land, because that is my problem, because if you talk
about that commur.al land you have areas like Ovamboland,
Kavango, but there are reserved areas.
communal land also?

Do you call them

Then you cannot talk to the tradi-

tional chiefs because they don't have any powers on those
lands.

In those reserves they just don't have the right

on any land.
MR MUDGE:

Dr Tjiriange, anybody in this country knows

what you are talking about when you talk about communal
land, whether you like it or not, that is a different matter.
DR TJIRIANGE:
stand it.

I'm not sure about that, maybe you under-

\

\

'·

.-. ·

•.

-

MR MUDGE:

85 -

Whether you talk about government land, state

land, or· communal land.

Communal land is land where

people farm collectively, where they don't have property
rights, but they live there and they farm there.
DR TJIR!ANGE:

What I am saying, you brought the concept

of the traditional chiefs in there.

That can be true to

some areas, but not to others, because the chiefs don't
even have that authority on the land.
CHAIRMAN:

But they will be established under that

authority, that article.
MR RUKORO:

You can take care of this problem by saying

"in consultation with .... , including the Council of
Traditional Leaders", to make clear that the government is
not only bound to consult that particular body, but it
will consult others and if we could really come up with
interested persons.
CHAIRMAN:

Why do you want to establish this Council of

Traditional Leaders, because our people are questioning
who are the chiefs.
MR RUKORO:
in a free,

I think the reality of the situation is that
independent Namibia, free of colonialism, we

are going to have areas which objectively will have to be
defined as being communal over which some of them, not all
of them, these chiefs and their councils and traditional
authorities will have control functions delegated by the
central government.
CHAIRMAN:

Since we have already mentioned it in the Con-
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stitution we are going to establish this authority.
a long debate we have agreed on it.

After

We agreed to esta-

blish the House of Chiefs.
MR KATJIUONGUA:

If we say, in consultation with the

Council of Traditional Leaders contemplated in Article so
and so, and other affected communities.
MR STABY:

Can't we say in consultation with the occupants

of that land?
MR KATJIUONGUA:
PROF ERASMUS:

Including other affected communities.
Something like that.

I just want to point

your attention to the fact that that in 124(1), the previous subarticle, we have now discussed (2),
look at ( 1) •

just take a

I think we must take out movable and immova-

ble there, because in Schedule 4 the property that is
covered there is more than movable and immovable.

We are

also referring to trusts and other interests.
CHAIRMAN:
MR RUKORO:

Page 79.
I think somewhere in t~e Principles of State

Policy we need to address land reform,
MR RUPPEL:
else,

just a paragraph.

But if we deal with land reform somewhere

then we don't need this complicated article, which

doesn't say a lot.

Subarticle (2) is really a legal

monstrosity, and if we want to state the principle clearly, then say so and put it in the principles.
CHAIRMAN:
MR GURIRAB:

Page 80.
With respect, sometimes we leave things like

this and then we don't know what decision has been taken.

.
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Here we have formulated subparagraph (2), I

don•~

know how

that relates to the suggestion which we are just leaving
hanging.

Comrade Ruppel is not happy, that is a different

matter, but if we are going to include something in the.
Principles, what is it that we want to include?
MR KATJIUONGUI>.:

If you say,

11

the State should initiate

and encourage a programme of land reform 11

,

somewhere in

the Principles of State Policy.
MR GURIRAB:

Why don•t we draft something, because when is

he going to come and report to us?
MR RUPPEL:

We must do it now.

MR RUKORO:

Why I would support that, you can link that

with this article here, because really, 124 deals with
government assets, not with how you are going to regulate land and so on, whereas something on land reform is
part of your state policy and the government must come up
with legislation.

That is where you can bring in this

aspect we have agreed on, of regulating communal land and
leave it out of this section.
MR MUDGE:

Mr Chairman, looking at the watch, what is the

procedure going to be this afternoon?

I want to make a

suggestion, things will not go the way we planned it.

I

feel sorry for the Chairman, because he really wants to
make something out of this ··:nd I support it, but when we
go to this Assembly this afternoon, we don•t have the
finally printed document, we have a document and somebody
has to explain to the Assembly one way or another what we

.~
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we have decided, otherwise the Chairman may only be in a
position to report to the Assembly this afternoon.

Then

it will be for the members here from now until Friday to
convince their caucusses outside the Assembly on what we
have agreed here.
CHAIRMAN:

But they are already agreed on.

MR MUDGE:

No,

I am talking about the additions, I am

talking about new paragraphs.

Either we can go and con-

vince them there in the open debate or we can convince
them outside if we agree, and I agree with the amendments
so far,

I will defend them, so that when we meet on Friday

then we have the provisional document which shall not be
the beautiful printed one, it will be the one in which we
agree on all the principles but which was not finally
edited.

We will have that one on Friday.

Then we can

have a short debate just for a few people to stand up and
enter reservations and then at some later date you can
have the final,

formal and official, ceremonial acceptance

of the Constitution.
this.afternoon,

But I am afraid, I am troubled about

I don't know exactly how we are going to

handle this afternoon.
CHAIRMAN:

There are two ways, the chairman cannot be

oblivious of what goes on here, we are filibustering and
so on, let's just postpone everything until you are ready.
We cannot go on filibustering like this.

We filibuster

deliberately and then come up with suggestions.
know what the aim is of these things.

I don't

We can postpone

J

.
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everything, it is not my constitution.
CHAIRMAN:

We can finish it now.

MR RUKORO:

I think the only thing we can do today is

either for the chairman or whoever simply to report to the
Assembly that as far as this committee is concerned we
have cross-checked the amendments that were proposed
there, streamlined them and they are in order and you will
get your document on Friday, and on Friday people can
adopt the principles contained in this thing.

If that is

the type of report we are going to give, then the kind of
amendment that we were suggesting here under 124(2) or on
land reform,

these are substantive stuff, they are not

part of the amendments that we discussed.

In that case we

must stay clear of all these things, we must simply delete
them, they must not be part of our work, otherwise the
report will not be truthful, and then, what members can
do, at this type of level we can continue to formulate
some kind of provision which will have our unanimous support for Friday, it can be introduced at that stage in the
Assembly, something on land reform as well as the paragraph I have formulated 'here on the regulation and utilisation of communal land, and it is simply moved in there
by motion or whatever, as we are discussing this thing,
because I see real problems to try and incorporate this in
your report today.

It is not a streamlining of this

thing, this is an amendment, a substantive proposal and we
can't have it.

The practical suggestion is that 124(2)
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should be deleted altogether. because it does not deal
with ownership of assets, it deals with the control functions and other things,

just to replace this altogether,

you are not losing anything, because as far as ownership
is concerned,

it is covered in Schedule 4.

Then we go on

with the rest of the document, and in the meantime, those
of us who have an interest in both land reform as well as
the question of utilisation of communal land, we can come
together and prepare an amendment which will carry the
approval of all the caucusses and on Friday it is just
introduced at that stage.
MR RUPPEL:

Why do we discuss all this for the purpose of

the Constitution?

All the parties have mentioned this

whole problem of land reform and control over communal
land in their manifestos. That is a typical thing for implementation of political programmes, ·through legislation
in parliament.

It is almost the first thing that should

be done, to tackle this problem.

We have made promises,

why must we write all the promises again in the Constitution?
MR MUDGE:

That is actually what affirmative action means.

MR RUPPEL:

We will just land in devils kitchen and then

there is another long debate about what is right and not
right.
MR RUKORO:

It is state policy and should not be in the

body of the Constitution.
MR MUDGE:

I have strong feelings about it.

I feel con-

~,,·
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cerned about the security of people, all people, not only
some people.

Somehow they must have something to cling

to.
CHAIRMAN:

I think we have that, can we finish the docu-

ment first?
MR MUDGE:

But now you want to leave it out completely?

CHAIRMAN:

No, what they are saying is that that will be

discussed outside this committee, we didn't come and do it
in this committee today.
ments over.

We are here to look the amend-

We can have private discussions on property,

discuss it with our caucusses, convince them and intrOduce
it on Friday.
MR RUPPEL:
out.

Unless we decide otherwise, subsection (2) is

That is the decision?

CHAIRMAN:

Yes.

MR MUDGE:

The way it stands is not acceptable to me.

CHAIRMAN:

Page 81, Article 139 - Planning Commission.

MR RUKORO:

On page 75,

Article 131 says:

"fundamental

rights and freedoms created and defined in that Chapter."
Are they created by this chapter or are they simply contained?
CHAIRMAN:

Contained and defined.

MR MUDGE:

I just want to get one thing clear, when I got

to this page last night I was already dead tired and I
read it over and over.

Is it now hundred percent clear

that in the interim period before a National Council is
established that the only way you can amend the Constitu-
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- 92 tion is by two-thirds majority of the National Assembly
and that provision for a referendum is completely out.

Is

that the fact'?
CHAIRMAN:

Yes.

MR MUDGE:

Where?

PROF ERASMUS:
sons.

Put my mind at ease.

I can put your mind at ease for two rea-.

First of all,

as is formulated,

in any case there

can be no reference to a referendum if a two-thirds majority is not obtained in the first two years.

If I under-

stand your problem correctly, if there is no two-thirds
majority in the very,

very first stage in the National

Assembly, the matter stops there, it can't go further.
MR KATJIUONGUA:
PROF ERASMUS:
MR RUPPEL:

Always?
In the first two years always.

Also after that, because you only get a refe-

rendum if you get a two-thirds in the first house and in
the second one you don't get a two-thirds, then you go
back to a referendum.
MR MUDGE:
MR RUPPEL:

I will ask the people who do the editing.
But they won't be lawyers, they will lie to

you.
MR MUDGE:

What will they be?

MR RUPPEL:

Draftsmen, editors.

MR RUKORO:

It will be Jan Spies and Gwen Lister, editors.

-

MR t-lUDGE:
MR RUPPEL:

--

of work.

Editing is not just a matter of the wording.
No, we get professional editors for this kind
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MR MUDGE:

Fine, I leave it there, I take your word for

that.
CHAIRMAN: Page 77
PROF ERASMUS:

Could I propose two small things therejn

Article 137(2), page 78.

The reference there to "such

proclamations", must only be proclamation and in the third
line the word "fix" I think is not a very elegant one, let
call it "determine".
CHAIRMAN:
MR RUKORO:

Page 79, 80.
Article 138(1), the second line, instead of

"is adopted by the Constituent Assembly", I think it
should be replaced with "the date on which this Constitution comes into effect."
PROF ERASMUS:

There is a very important reason why we

suggested to you "on the date of adoption", because a
rather lengthy period can exist between the date of adoption and independence, and in that period all sorts of new
judges may appear.

Up to the date of independence some-

one else appoints judges in this country.

It is for you

to decide.
MR RUKORO:

Has it not been signalled to him that no

further appointments should be made?

In that case, what

is the legal status of this document, because we are saying it comes into force only on independence day, and at
the same time we are saying while it has not come into
effect some of its provisions actually has legal force and
effect, or what are we saying?

- 94 MR RUPPEL:

No, the decision is made on adoption, but it

only becomes effective on the date of independence, and
that is the difference.

The people decide that they

should do this and ~his on the adoption of this already,
but it

become~

CHAIRMAN:

effective ..••

I think we should be consistent and say comes

into effect on independence day.

We can adopt tomorrow

but it is not in effect.
PROF ERASMUS:

That is not the point.

You are free to

instruct me like that and I will do that, but the explanation for it is simply that the identity of the judges as
they exist on the day of adoption, those will be the
judges that eventually this Constitution, when it comes
into effect, will be appointed.

In other words,

if new

judges are appointed by the AG two days after you have
adopted this constitution, they will not be recognised by
this Constitution.
MR RUPPEL:

It is for you to decide.

I like the formulation like it is here.

CHAIRMAN:

Adopted.

t-lR MUDGE:

May I

just ask a question on (6):

"Elections

for regional councils shall be held on a date to be fixed
by the President by proclamation, which shall be a date
within one month of the date of the elections referred to
in subarticle (5)."

Subarticle (5) makes provision for

elections for local authorities, "or within one month of
the date on which legislation referred to in Article 69(2)
has been enacted, whichever is the later."

Why within one

-
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month?
MR RUPPEL:

That is what we have agreed.

You said two

years, and it was very difficult to fit it into two years.
PROF ERASMUS:

The instruction to us was to have the elec-

tions covered within two years, and if one goes through
all the stages, as explained in the memo and the proposals
in the Constitution itself, 24 months is a very small
period, because there must be delimitation of areas and
all sorts of things.

It is only a technical thing, you

can change it if you want to.
MR MUDGE:

Are you all happy?

I am just afraid that you

might not have concentrated on this one, I am not sure.
MR RUKORO:

It is within the basic decision that it should

be within two years and if you read it from the previous
'

page, add up all the months, then it is about two years.
MR MUDGE:

There will be voting.

Aren't we taking demo-

cr9cy too far?
DR TJIRIANGE:

I think this new government is just going

to organise elections in their five years, doing nothing
else.
MR RUPPEL:

The one month is a bit short.

Should we pro-

vide something more practical, three months?
ly putting ourselves under pressure here.

We are real-

Can't we put

three months in here?
PROF ERASMUS:

Somewhere we have written into it.that if

for good cause the period is to be extended, it might be
extended.

- 96 MR RUPPEL:

No,

that is only for (3) and that only re-

lates to the delimitation commission.

So, that general

clause will not help, unless we add that clause to (6) as
well.
DR TJIRIANGE:
MR RUPPEL:

Yes,

just add it.

So, we add it to (5) and (6).

CHAIRMAN:

Page 80, 81.

MR MUDGE:

Under Judicial Service Commission,

middle of the paragraph,

in the

"provided that until the first

Chief Justice has been appointed, the President shall
appoint a second judge."

Can't it be the Judge President

to be member of the Judicial Service Commission?

Is there

any reason why not?
PROF ERASt-lUS:

I think if one thinks of the identify of

the personalities involved, the Judge President is there.
This is really an interim Judicial Service Commission.
The problem is, to get the whole process started there
must be a Chief Justice.

In order to get a Chief Justice,

we now provide for an interim, an immediately available
Judicial Service Commission, and that Judicial Service
Commission will then,
the Chief Justice,

in the normal way of things, elect

and the moment the Chief Justice is

available all the other appointments can be made.

You

gave a specific instruction to provide also a Supreme
Court, and the way we are now providing for a Supreme
Court, is to make it possible for the appointments on the
Supreme Court Bench through an interim, acting,

transi-
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tional Judicial Service Commission.
DR TJIRIANGE:

The only problem is that we have these

transitional provisions within the article which is meant
to stay.
PROF ERASMUS:

If I may draw your attention to the fact,

there is now a new Chapter 21 and we have taken out all
the final provisions which originally were contained in
the transitional chapter and put them in the last chapter,
Chapter 21.

So, if you repeal the chapter on transition,

nothing of the permanent things will be affected, unless
you can show me something that we have omitted.
MR RUPPEL:

I think we are already dealing with transi-

tional provisions, it is part of that.
CHAIRMAN:

Agreed.

PROF ERASMUS:

Page 83.

May I ask something?

your attention to Article 141.

I

just want to draw

That provides for persons

holding office under any law enforced before the date of
independence.

In the schedule on the repeal of laws a

number of, what I would like to call, constitutional laws
are repealed, like AG 8 and the Constitutional Act of 1968
and so on, and all the representative authorities, all the
proclamations establishing them are also repealed.

I have

checked with the State Legal Advisors and asked them
wh2ther people holding office in terms of any of those
laws will be affected and they told me they won't be because they are working for the Central Government Service.
I just wanted to make sure, because you have already
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decided that people should not be involved.

J can't

guarantee what the effect will be, I had to rely on the
advice of the State Legal Advisors.
CHAIRMAN:

It depends whether a person is working for the

Central Government.
MR RUPPEL:
CHAIRMAN:

It is so stated in their contracts.

The pO$ts will fall away in any case.
Page 84, 85.

Now the schedules.

Schedule 1,

2.

MR MUDGE:

Apart from the wrong sp~lling in the last para-

graph, what I had in mind and it must not be seen as a reflection on the first government, but we had an opportunity of taking part in an election which was properly
supervised, and there is a feeling that in future we
should not allow any suspicion to exist after an election.
I had some problems in convincing people that this election was fair and free, because I personally believe it
was.

Only these boxes getting lost and all that gave us

serious problems.

Can't parties be involved, not only in

the counting, but somehow with the delimitation of constituencies and all other activities surrounding ...
CHAIRMAN:

What is the Electoral Law's duty?

It says all

those things, who is going to participate, the agents, all
those things.
MR MUDGE:

Rather say nothing, if you say something make

it at least that it covers all aspects.
CHAIRMAN:

It was added because of your statement in the

Assembly, I think.

You are making the same statement you

.,..--
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are making now.
MR MUDGE:

But now it has not recorded this one, it is now

only referring the counting of votes.
CHAIRMAN:

But even in the one-party states the electoral

law is so that even those who are campaigning are involved
throughout in the process.

They have their agents,

they

must be everywhere, so I don't know.
MR MUDGE:

Can't we replace the last sentence?

MR RUPPEL:

In the process of such elections.

Is that

what you want?
MR RUPPEL:

Reasonable opportunity for participation in

the process of such election.
of votes and all other aspects.

Then it covers the counting
Then it reads:

" .. reasonable opportunity for participating in the process
of such election."
CHAIR~'JAt\:

And that act must be very specific on the ques-

tion of participation, candidates, the· agents, counting.
MR MUDGE:

We are only making people happy, not myself.

MR RUPPEL:

"To be afforded reasonable opportunity to par-

ticipate in the process of such election."
Schedule 4.

CHAIRMAN:

PROF ERA S~lUS:

In 4 I changed the order of the wording a

little, but I contained all the same words.
MR RUKORO:
tution."
terms."
CHAIRMAN:

Under subarticle (3), the last word,
Under { 2), the second line,

It should be "term".
Schedule 5, 6,

7.

"consti-

"the ... of that
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In (4) we said we should delete the phrase

"all his duly authorised representative."
CHAIRMAN:
MR RUPPEL:

The committee will work on Schedule 8.
I asked Mr Hamutenya to provide me with the

exact formulation by the experts.
PROF ERASMUS:

It was pointed out that incorrect wording

appears under prosecutor general.

It is just a typing

mistake there, I am putting it in there.

But there is one

thing I want to add, do I have your permission to add to
the powers of the prosecutor general a paragraph 2(b) to
state:

"to prosecute and defend appeals in criminal pro-

ceedings in the High Court and Supreme Court"?
MR RUPPEL:

That is a logical outflow of his functions.

must do that job, nobody else can do it.

He

Then we still

have the problem on page 5 which we didn't solve about the
fathers and mothers.

That is the only one standing over.

I'm happy to have it just as it is.
CHAIRMAN:

What is the procedure from here?

My report

will be just one sentence, the small committee which was
supposed to look at the amendments met the whole day without lunch and kind of confirmed that the amendments made
are

properly incorporated and they are accurate, and

therefore a paper has been prepared, a true reflection of
the amendments, and that they will be incorporated and the
paper will be made available before Friday and that the
paper will be adopted.

Then we go on to say, however,

paper will be submitted to legal draftsmen to draft it

the
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into the Constitution of the Republic of Namibia.

~hat

will be signed on

Then it

date.

While ~estill have time, why don't we get the

MR RUKORO:

Attorney General d~signate and the Chairman to prepare
I

some kind of one
MR GURIRAB:

'

p~ragraph

statement?

As we!are so sensitive about public opinion,

what will come across ..• legal draftsmen and for final
editing.
MR KATJIUONGUA:
MR MUDGE:

The adoption is on Friday.

MR RUKORO:
wards .•.
MR MUDGE:

Final editing.

Then it goes for technical editing and after(Discussion)
And for the members of the parties to at least

to give them an opportunity to have a look at it.

We must

only try and convince them that we don't have a long discussion on Friday.
ADV ERASMUS:

When and how will I get the final formula-

tion on that citizenship provision on page 5?

Mr Mudge

will have to provide me with the formulation together with
Mr Ruppel, citizenship of the policeman in Otjiwarongo.
MR MUDGE:

I have a solution, very simple.

It

~urprises

me that we never thought about it, very simple.
CHAIRMAN:

I am still on Friday.

What do you mean by

adoption?

Consensus or are we going to prepare ballot

papers?
MR RUKORO:

We must have two-thirds.

DR TJIRIANGE:

His question is very valid, because he said

-~
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- 102 they are going to abstain.
They are saying th~y understand consensus to

CHAIRMAN:

mean they are accommodated.
MR PRETORIUS:

Consensus is not voting against something,

but unanimous is something different.
MR MUDGE:

In Article 4(1) provision is made for pernons to

be citizens by birth if their parents were citizens .•
Paragraph (b) makes provision for those people whose
fathers and mothers were ordinarily resident in Namibia at
the time of the birth of such persons, with the exception
of those people who were members of any police force,

etc.

If we say this in (cc), provided that the fathers and
mothers were not members of a police force,

provided

further that (cc) shall not apply •..
CHAIRMAN:

Can you do that outside, ·we have only three

minutes.

COMMITTEE ADJOURNED
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