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CHAIRMAN:

We have now a complete document.

We again would

like to thank the lawyers for their hard work in so far as
a document which reads like a constitution is in front of
us.

We are now to, at committee level, look at it, see

whether all the points we discussed are incorporated,
whether something has been left out and then to prepare it
tonight so that the National Assembly can get it tomorrow,
because they are really complaining that they don't have
the document while everybody else has the document and that
is not fair.

I agree with them.

So, if we can, as usual,

do a good job, we should go through it so that we can reproduce the document and be able to give it to the members
tomorrow.
MR MUDGE:

I just want to support you in stressing the im-

portance that the party caucusses should have copies available tomorrow morning.

We have a party caucus tomorrow at

nine and I hope that we will be able to have copies.

I

will not be able to withhold any information from our
caucus tomorrow morning, because we are meeting and they
will insist, they will say "now we want to know, what have
you decided", even if we haven't agreed finally.
MR KATJIUONGUA:

Yes, in support of you I think this

morning we should do as you proposed, make corrections,

- 2 possible omissions and misunderstandings, but I think the
points on which we already reserved ourselves, I don't
think there is a point in discussing there here.

It will

be a waste of time.
MR MUDGE:

I think the one about the president should be

discussed.
MR KATJIUONGUA:

Yes, where we misunderstand each other, I

think that must be said clear.
MR MUDGE:

There we must at least have a sort of agreement.

MR PRETORIUS:

My caucus wants to know the exact procedure

we will follow in the Constituent Assembly and that will
have an influence on my contribution this morning.

Will it

be dealt with as a motion, will there be opportunity for
amendments or what will the procedure be?
CHAIRMAN:

My appeal would be that we adopt the constitu-

tion after discussion and people have a right, I think for
the record, the leaders or I don't know how you are going
to do it, to maybe take the floor to first praise the document, to thank everybody, even the chairman, and then you
will say in a spirit of reconciliation, in the spirit of
give and take we have done this, but there were strong
views that we had on this and this.

But it doesn't mean

that the document will not be accepted unanimously as we
have already done.

These are problems that we had, but in

the spirit of Namibia's independence being delayed for too
long, we have agreed to the constitution.
destroy the document,

You are not to

just to make reservations.
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Just on a point of information.

Only one

person, because my whole delegation wants to talk.
CHAIRMAN:

All of them?

MR PRETORIUS:
MR MUDGE:

There is no leadership there?

All of them are leaders.

I think there are some parties who have no

problem, because they represent the party in the committee
and they represent the party in the Assembly, but some of
us have more of a problem.

We have quite a number of

people out there who so far I was not even allowed to inform them about the contents of the draft.

They will be

seeing this draft for the first time tomorrow morning, and
tomorrow afternoon they will probably get a copy of the
draft.

Frankly, one of the experiences I had in my career

is that some of us who have more experience sometimes fall
for the temptation to take decisions on our own, and especially not to allow people to express themselves.

I

found that in many cases if you allow somebody just to
stand up and say "I don't like this, I do not agree with
this", then he feels better afterwards.

But if he has to

accept something against his will and you do not even allow
him the opportunity to at least say something, then you
have problems.

I think this will also be the case with the

members of Swapo, I am hundred percent sure.
we must allow people.

So, at least

We will try and get the co-operation

of our caucus, but you cannot take the democratic right
away from these people to speak, otherwise they look like
stooges, they appear to be stooges, because they sit there

- 4 and all they say is "yes", and the people outside will say
"in other words, you just accept things that have been
prepared for you, have you been consulted?"

So, I think

this constitution should be put to the Assembly page by
page.

I wouldn't say article by article, normally to save

time we do it page by page, say articles 2 and 3 on page 1
and then you allow the people, even if they only stand up
and say "we agree".

Then they feel they have also been

part of the process, otherwise they feel completely excluded.
CHAIRMAN:

So we should have a public debate as people are

demanding, with the others participating also?
MR MUDGE:

Yes, you can't prevent it.

CHAIRMAN:

But that is a changing of rules that we have

already established.
MR MUDGE:

I am sorry to say that.

We can limit our speakers.

I think the parties

who have more members should try in the caucusses to limit
their speakers and say we don't a two, three weeks long
debate.

The Chairman and the whips can even allocate time

to the various parties, say we allow one, two, three days
for the debate, we will allocate time to the various parties, the whips will arrange that and we will try to in a
way control our members, so that the thing doesn't completely get out of hand.
MR ANGULA:

Yes, I want to come back to the procedure a bit

just to clarify my mind.

I thought what we are doing

tomorrow is to take the report back to the Assembly that we

-
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have completed our task so far,
have been able to agree to.

this is the document we

Then the idea is to give a

couple of days, perhaps up to Monday for the members actually to understand the document.

They must understand

it, and I thought our task now as members of the committee
is to go back to our people, even article by article, and
say this is what it means, this is related to the other one
in this way, so that the members of the Constitutional
Assembly understand the document, so that when they go out
there and be asked,

"I understand you have abolished this

and that", that they say it is not true, because he simply
didn't read the article properly.

So, if we can go to our

caucusses and explain to our people - of course the spirit
is give and take, that is true - that Mr Mudge didn't agree
to that, we had to give something and receive something so
that this document becomes our document, that kind of
thing.

Then eventually we won't have the whole of the

Constitutional Assembly speaking on it.

But it is for all

members to understand the document and to become comfortable with it in terms of explaining.
MR KATJIUONGUA:

Maybe to allay the fears of the Chairman,

I think we have a fundamental consensus here that the discussion won't take the form that this thing is destroyed to
pieces, the compromise here.

The document as it stands was

agreed upon by the members, but there are certain areas
where for example they have reservations.

So members must

discuss the document with a view not to go and start

-

6 -

another document again from the beginning.

I don't think

that should be the intention, but to make corrections they
feel like making.

I feel like Mr Mudge that we should not

do like in Moscow or this countries where you heard all the
years that something was accepted by 99% and the same
regimes which were being accepted by 99% are now gone.

So,

I do not think we should give the facade of an artificial
sort of discussion, I think it should look genuine, but I
think it is important for the parties to tell their people
so that they understand the whole thing properly and that
the discussion is within a particular context and not just
a wild discussion.

That would be very bad, but I think it

must look real.
MR ANGULA:

We always complement each other.

The reason

why I say that we should try to study it very closely as
caucusses, is that if now certain parties have certain reservations and you want to express it there as part of our
give and take, then it should be done by a spokesman of
that particular party, to say we have gone through this, we
have studied it as a caucus and as a party, we do accept
the document as it is, now of course we have serious problems with article so and so.

Notwithstanding that, we

think this document is legal, something like that, so that
you don't destroy the thing and your supporters will say
11

it is not our constitution ...

MR GURIRAB:

Mr Chairman, I hope and pray that in this

exercise we will not destroy the integrity of the document.

-
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Different people can say thank you in various ways and turn
that wonderful phrase into a controversial thing.

We know

quite a bit about one another at this stage if we didn't
before.

That is why we decided, and it was good decision,

that we should not write the constitution in the plenary.
It was a good decision, we made tremendous progress.
evidence is here before us.

The

So, if we were going to have

the kind of liberty that I sense we should be entitled to,
for whatever justifications, democratic, ethic, to put on
record things that are fundamental to us as individuals or
as representatives of parties, if we are going to be given
that kind of liberty, at the end of the day, listening to
those speeches, we would have cast serious fear on the integrity of the document, and should that be the outcome of
that exercise, we would be sending a very, very confusing
message to our people.

We would be ging them the message

that we have been wasting our time here, that for some
reason we agreed on the text, but we are not really collectively in total agreement on what it represents.

I don't

know what the solution is, I am quite familiar that after
negotiations decisions are adopted either in the form of
resolutions, declarations and so on, and delegates enter
their reservations by way of explaining their vote or explaining why they decided the way they decided, for or
against.

But I see us now as preparing ourselves for ex-

tensive speechmaking in the Assembly and I can only repeat
myself, I hope and I pray that your wisdom that has carried

- 8 the day so far would prevail, that we are not going to turn
the Assembly into a talking shop again, to at the end of
the day speak to the gallery and try to make political
points.
DR TJITENDERO:

I have only two points to make.

One is

that I think sticking to the understanding that was actually emerging, if it had not completely emerged in this
committee, that we are constituted as a standing committee
of the Constituent Assembly and not on an arbitrary basis
but on the basis that we are representatives first of all
the political parties, two, some are leaders, others are
very senior officials of the parties that we represent.
That is position number one that we should not lose sight
of.

There is, I assume, a constant interaction between the

representatives here and their various caucusses.

Three, I

believe that what is being referred to, maybe from different perspectives or different positions as is done in
democracy, extensive discussions can take place in the
party caucusses, not for the sake of discussion for purposes of making the individuals and members understand the
constitution in detail, and I think that is where the different points of view can be expressed which eventually
will be presented by selected members from these caucusses,
representing the party, because we are not representing
ourselves as individuals.

We are here as party members, we

have been constituted on a party list.

So, I do not see

the urge of spontaneous speechmaking in the Constituent
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the individuals their democratic right of participation, it
doesn't.

But we have to keep in mind the purpose and I

think the purpose is that of giving the necessary credibility and standing to this very document that has emerged
after long debates and agonising discussions.

I think if

we understand it in that spirit there should not be any
difficulties.

I think the parties must take the responsi-

bility and iron out the details in the party caucusses,
which is the place for delays, and then when it comes to
the Constituent Assembly,

I think it should be the forum

for informing and educating the Namibian people in trying
to understand the document as a respectable document.

I

think when we educate it is not normally ten people doing
it at the same time, but a selected few and three people
speaking from one party, complementing one another in a
very well-orchestrated fashion,

I think is more useful than

opening up the whole discussion for everybody.
everybody speak if they understand anyway?

Why should

So, that should

not be misconstrued to say we do not want to allow people
to speak in the Constituent Assembly.

No, far from it.

But I think this is a very special session, it is adoption
of the constitution and it can be adopted if there are
strong advocates who are explaining its validity,

its

credibility and the reason for accepting it and moving
forward.

So, therefore I submit that I think there should

be selected speakers from all parties, their various pre-

- 10 sentations having the common theme of making the document
respectable and acceptable to the general population of
Namibia.
MR RUKORO:

I was under the impression that as of tomorrow

this document will become a public document, and that it
will be the subject of comment and debate by our people
through the newspapers, the radio, television, etc, and
that as a result of that debate, members of the general
public will somehow get in touch, either with us as members
of the Assembly, the drafters of this constitution or via
our parties to make their own views known to us so that
they should be incorporated in the constitution writing
process, and I think as of Monday, when members will come
back after having made a thorough study of the document, as
honourable member Katjiuongua said, the process should
really appear to be genuine process whereby, even at that
stage, the necessary amendments can be made on the basis of
say, public input.

I don't think we should in any way seek

to stifle that type of situation.

On the other hand, I am

also operating on the assumption that when this document is
going to be discussed and questions asked in the Assembly,
it is the job of this committee, collectively, to defend
it.

It is not going to be the job of one or two people to

answer these questions, unless obviously your party has
reserved its position on a particular article or is opposed
to it fundamentally.

That is a different situation.

think for the rest really it is our collective duty as

But I

-
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members of this committee to stand up and explain and defend, where necessary,

the integrity of this document, so

that we should not maybe hide behind our caucus members or
the other members of the Assembly to cut this document to
pieces and then maybe we expect somebody from the other
party to respond.

I think that will not be an exercise

that is wholly honest.
MR MUDGE:

Thank you.

Mr Chairman, I think we all agree that all par-

ties had to make certain concessions and that all of us
will have to explain to our respective caucusses, and that
is not always easy.

But I think the more consensus we can

reach in this committee, the easier it will be for us to
convince our caucusses.

If we ourselves are hundred per-

cent happy and satisfied, there should be no reason why we
should not be able to convince our caucusses and should may I use the word - discipline them, say,

"now gentlemen,

we in the committee have been talking for weeks now, we
have reached consensus, we had to make concessions, this is
the best we could do for you, it will now not be in the
interest of the country if we will destroy the degree of
reconciliation that we have reached."

So, from our side we

have no intention at all of using the Assembly to destroy
anything that we have achieved so far,
at all.

But on the other hand,

it is not the idea

I must agree with the

honourable member Mr Katjiuongua, the whole thing must be
sort of real,

it must look as if this whole thing has cre-

dibility, and I think we can do that if today we can sort
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even if we have to sit tonight.

Tomorrow we go to our res-

pective caucusses and you have my assurance that my colleagues and myself will do our utmost to convince our colleagues in the DTA that this is the best we could do, even
if we had to make sacrifices, let us accept it.

Should

there be any points after today's discussion which creates
serious problems for us, we will say it here and try and
sort it out.

But there must be opportunities.

Even if it

is only to demonstrate to the public that we have a democracy.

You know, the other day the honourable member Mr

Ruppel made the remark, "ag,
hulle".

jy besluit tog maar vir

Remarks like that makes it difficult for us, Sir,

because it is said sometimes, "Mudge is deciding, or Mr
Matjila and Mr Muyongo is deciding for us", which is not
true.

As a party we will never be able to do that, because

we have to go back to our people and I tell you, not only
you, but also in the DTA we have some characters in our
party who will not accept that.
So, I would suggest the following:
through the document, first of all.

Let us now go

Let's see if we cannot

reach the greatest possible consensus in this committee,
agree on which issues parties reserve their right to speak
in the Assembly, either to come with proposals or just to
put their reservations on record, and the way we should do
it, I would suggest, let us allocate time, say we want this
debate not to go on longer than two days, whatever you de-
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that those parties will decide which speakers will participate in the debate, and that we will try our best to influence our people, even if they disagree, not to try and
make political profit out of the debate, but only serve the
best interest of the country.

The honourable member Mr

Angula said that they will have time to study the document.
You know, if I give this document to my party members and
say "study the document", and after they have studied it,
they come back and say, "and now, after having studied the
document what do I do now?"
up?"

Should I say "now you shut

They will not accept it.

They will say, "now we have

studied the document, now we want to talk about the document."

Let them do it in the caucus and after that allow

some opportunity for members to discuss it in the Assembly.
PROF KERINA:

Mr Chairman, I think honourable member Mr

Rukoro has summed up the position very well.

In the first

place, the idea of presenting this document to the Assembly
and allowing the various caucusses to discuss and also to
have the public avail themselves to our work that we have
submitted to the Assembly, is to really give an opportunity
to our members in the Constituent Assembly, as well

ctS

our

public to share in the struggle, the agony and the chemistry that has produced the dedication to produce one product, a product that we are all proud of, a product that we
would like very much, when we get into the Assembly, to
defend as best as we can, but with the sense of responsi-
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for us in our parties and we also are in this committee as
a result of the trust that they have given to us.

I don't

think the idea is to go out there and open up a new debate.
I think the idea basically is to involve our people out
there who have been screaming, the press, our members in
our parties who are screaming that we are holding certain
things back, to make them share in this great enterprise
that we have been involved in.
It wasn't very easy for all of us here with our differences of political ideologies to really come this far. I
must say that I am very proud to be associated with all the
members of this committee, but I am also sensitive to the
fact that we have come a long way to be sitting here and to
produce a product of this nature together, regardless of
our differences.

But like in all situations, in the United

Nations a resolution is adopted, with members representing
their governments having an opportunity to also express
their governments' reservations, not to destroy the essence
of the resolution, but to just place on record, that somewhere in the future, when the future generations begin to
peruse over those documents, things that they may think
that we have not carefully looked at, they would find some
reservations that probably corresponds to their concerns of
the year 2000.

I just want to assure this committee that

the idea of stating our reservations on these documents
will not be to diminish the importance of this document,
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document as we finally present it to the public for their
own comments and eventually for the adoption as a constitution that we all will be proud of in this country.
MR RUPPEL:

I first want to just very briefly respond to

what Mr Mudge said about the nature of the decision-making
process in this standing committee.

It is clear that we

are here as representatives - I think it has been said before - and as representatives we are supposed to be mandated to take decisions. There is nothing wrong with that,
there is nothing inherently undemocratic in that, in fact
that is how governments are run these days.

You don't take

a decision as a legislature, you don't take a decision as
an executive and then after you took the decision, run back
to the people every time and ask whether that was right or
wrong.

There are certain democratic means by which mis-

takes will be redressed in good time.

So, I think if we

were sitting here, we were sitting here to work out something and to come to decisions, agreements.
was the whole purpose of the exercise.

I think that

We have been sit-

ting here days and nights and working hard at reaching compromises and finding each other on difficult points, on
difficult issues.

It wasn't easy and I think we must re-

cognise that it was only possible because of the concept of
representation, the concept of being able to take decisions
on behalf of others, and then to go back and defend the
decisions which were taken.

I think that should be very

- 16 clear.

I was not trying to insinuate that if Mr Mudge or

anyone else were taking decisions here it was in bad faith
or it is not commensurate with the mandate which was given
by the party which that particular person is representing
in this committee.

Was that not so the whole proceedings

in this committee.

Was that not so, the whole proceedings

in this committee could go to the wastepaper basket in a
fraction of a second.
Against this background, I think what happened is that
that the parties who sent their representatives to the Constituent Assembly after they were elected by the people,
decided to constitute this workhorse to iron out differences, to find solutions to crucial problems which would have
easily been able to cause a very, very significant and
substantial delay in this country's independence.

I think

this was the basic idea underlying the operation of this
committee.

I think everyone in the Constituent Assembly

realise that, it was a conscious decision, it was a decision to have the debate take place somewhere where people
are free to debate deeply and honestly without pressure
from outside forces.

I think that must be remembered, that

is the basis on which we came here.
democratic about that.

In fact,

the people in this country.

There is nothing un-

it is for the benefit of

We must also make a clear

distinction about the way democracy works in different
contexes.

In this context where we write a constitution we

want to principally and mainly demonstrate one thing, and
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one constitution.

We want to be one people with

We don't want to start off by creating

division and making this compromise appear in the public as
being extremely fragile, because that is what every compromise will be always, it will be fragile, because it is a
give and take situation and everybody has to give something and he will not be happy with it, he will never be
happy with it, and the other party who had to give something will similarly be unhappy.

So it is a fragile basis

on which we operate, and I think we should be careful not
to expose this fragile thing too much to the fate which it
could suffer if it was ripped open by unnecessary debate
because it was supposed to have taken place here.

Demo-

cracy under this constitution in our future dispensation,
in a new parliament, that will be democracy as we will
hopefully see it flourishing there by open debate, discussion, challenging each other, sorting out things by argument.

It is a different kind of democracy, and I think we

must make the distinction clear, we should not introduce
parliamentary democracy to a Constituent Assembly.
things are supposed to serve different ends.

The two

I think I

must stress this again, we are now on the verge of demonstrating unity and not division just for the sake of trying
to be some circus, trying to play to the press, trying to
impress people.

That is not the point.

And then just to

end off, it is certainly important that our people are fully informed, that they are able to defend this compromise,
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to views expressed by foreign lawyers who came flocking
here.

They are not writing this constitution, they have

not been elected by the people, we have.

We have to take

responsibility and it is we who represent the people.

Our

only base for making decisions is our caucusses who, in
turn, represent the people of Namibia.
DR TJIRIANGE:

A lot has been said and very clearly indeed

and I have very little to add.

I may say that this docu-

ment as it is now really is nobody•s document in the sense
that it is not a document of Swapo or DTA or ACN or NNF and
so on.

Every party as it sits here has serious reserva-

tions on many things in that document.

That is why I say

it is nobody•s document, it is a document of all of us,
because all of us had serious reservations on that.
I was under the impression that always when we are
asking adjournments here to go and meet our caucusses that
we are updating them from time to time on the difficulties
that we are encountering as we are moving forward, and we
come back with the understanding of our caucusses that that
is not the best thing that we could have accepted, but in
the spirit of give and take, go ahead and take that decision in the committee.

This was a mechanism which we de-

vised in order to avoid unnecessary and extensive debates
within the Constituent Assembly.
I am afraid, if we go there and make speeches and so
on, we may provoke.

If somebody makes a speech he may
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provoke the other party also to try to play to the same
gallery and make all sorts of speeches which, at the end of
the day, will serve no purpose at all.

All will depend on

how we coach our languages, what we are going to say, but
definitely I foresee a situation that if somebody stands
up, extensively commenting on this constitution that the
other party will be prompted to do the same and we shall go
nowhere.
I do not subscribe to the idea that we should just pretend to be seen to be democratic for the sake of taking the
floor so that we can show that we are supposed to be democratic.

I don't think that serves any purpose.

If we are

democratic, we are democratic, if we are not, we are not.
We should not stand up for the sake of letting the people
think that we are democrats.

Therefore I really appeal

that the maturity must prevail here.

We should try to re-

frain from making unnecessary speeches that will provoke
other parties into also taking the floor and at the end of
the day people will be confused.

Then they will not know

whether really we want to adopt this document or whose
document this is, because all of us are having problems
with it, the Constitutent Assembly apparently did not make
up its mind.

They are throwing that they don't want to us,

whose document is it if even the Constituent Assembly does
not even support its own product.
be doing that.

we should not be seen to

Reservations can be made but in a very

matured manner so that it doesn't cast any doubt on the

force of this document.
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In other words, I am just appeal-

ing to our maturity and sense of unity and responsibility.
MR BARNES:

I have listened to the various speakers around

this table, and in many cases I can fully agree with the
expressions, in many cases I disagree with what they say,
and I am going to withhold myself not to remark on those
things on which I disagree because I feel it can just lead
to more disagreement which will not be in the interest of
our discussions.

But Sir,

I would like to point out that

every delegation came here nominated by his party to negotiate and assist in drafting a constitution.

The emphasis

on - one can almost say - the overplaying of the words
"give and take" did not give our delegation a carte
blanche.

It is said that we were supposed to inform our

caucusses continuously on matters of fundamental disagreement, but despite informing our caucusses continuously, the
test of this whole exercise will lie in the final document.
This final document they will receive tomorrow afternoon.
We hope tomorrow morning.

If they can receive it tomorrow

morning it may contribute to explain and give calm in a
troubled situation.

But Mr Chairman, the body that is res-

ponsible for the final acceptance of this constitution is
the Assembly and if any of us think that we can avoid discussion in the Assembly we are making a mistake.

If there

is anybody that think that the caucus cannot take another
decision as to what we have taken here in the spirit of the
so-called give and take, they are also erring.

This is the

-
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disadvantage of democracy. I do not want to comment further
on that, but to now continuously say ''play for the gallery,
making a circus", I think those are remarks which are uncalled for because it creates the impression that certain
people are here to expressly perform those acts.

I would

say that the DTA is not playing in such a team and has no
intentions of playing in such a team.

It really destroys a

spirit of trying to solve the problem.
May I remind that there are reservations recorded by
different parties in this document.

If we can succeed in

finding a solution to those reservations, the task of the
parties in defending this constitution in its totality will
be much easier.

But again, Sir, there are parties that

have fundamental reservations, material reservations, and
we have not succeeded in finding a solution there.

We have

recorded reservations, those reservations are there.

These

are the things that are part of the instruction of our
caucusses which, for the exercise of the Constituent Assembly, remains the highest organ, but above them we have
other organs in our party-structure which also has a final
decision-making power.

Therefore I appeal that we bear

that in mind as much as it would be our delegation's "endeavour to assist in any way to present this constitution
with consensus and that it be accepted with consensus.
Unless we can find solutions to those where we registered
reservations, I am afraid that those matters - and not
necessarily the constitution in its entirety - but the
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On another matter, Sir, at this early stage I would
like to draw the attention of the chairman and the committee to the desirability of having an interpreter for at
least from English to Afrikaans in the session from the day
that this document is tabled until it has been accepted.
It is common cause that the lingua franca of Namibia is
Afrikaans, and our own constitution makes provision that
where a person is detained he be addressed in the language
which he understands, to be informed of his detention.

We

are going to try and get consensus in the acceptance of the
constitution.

I think if all the members can follow the

debates it may prevent unnecessary questions and therefore
I appeal for that consideration.
From our side I give the firm undertaking that we will
do everything in our power to make this document succeed.
The success of that endeavour lies in finding solutions to
the reservations that have been made.
MR HAMUTENYA:

Mr Chairman, I am getting confused.

At one

point we were talking about one thing, at another phase to
different things.

Now, first I want to say that there is a

difference between unanimity and consensus.

Yes, there are

issues which we agreed to in this House without unanimity,
but I want to believe that everything we have agreed is by
consensus.

In other words, consensus means when looking

around the House you see the emerging position of the majo-
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rity of this House.

That forms consensus.

Without voting

you can tell that the majority of the committee is for A or
B.

That is consensus.

I am not aware of any issue here in

this document which was adopted without consensus.

I

am

not aware of that, but I am aware of those clauses which
were adopted without unanimity.

So, let's be clear on that

to begin with.
Having said that I would like to start by saying that
Swapo has not recorded any single reservation.
MRS !THANA:
MR HAMUTENYA:

I did.
With the exception of one.

it, but there is one apparently.
tion.

I didn't know

So there was one reserva-

But the point I want to make is this, there are two

things emerging from the discussion here.

One:

Freedom of

parties to repeat their reservations in the Assembly.

That

concern I think we can meet and I would like to ask for a
proviso, that no party should enter its reservation through
members who were not part of this committee.

Only people

who were in this committee should be able to enter that
reservation on behalf of the parties.

For instance, if the

DTA is going to enter a reservation, it should be by either
Mr Matjila, Mr Barnes, Mr Mudge or Mr Staby.

Why?

Because

they know the limit, the extent to which to go in entering
reservations.

They have the background and they will be

able to top it up in saying, "after entering our reservation we then yielded to the others, etc."

I think it will

prevent a backfiring or the situation getting out of hand.
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So, at least each party which wants to record reservations,
that should be recorded by somebody who was in the committee.

If we can agree on that I think we can control the

damage that can possibly occur in the Assembly.
Two:

There is another concern, the democratic orches-

tration in the House and I have no strong objection to
that, I think it will be a good thing, provided it is carefully managed.

In other words, it is possible that members

will raise questions of clarification.
for example:

Somebody can say,

"We have been hearing that so many lawyers

came here to assist, can we be enlightened on this?" It can
be anybody from any party.

That gives us an opportunity,

along the lines of honourable Rukoro's submission, that
anyone of us can stand up and explain that this was the
work of the committee, we spent days, hours debating.

Even

those lawyers whom we invited to sit in had no right of
participation unless when their opinion was required to
clarify issues.

So somehow we will have an opportunity to

explain to the population why there was a need for secrecy
to work in committee for so many days.

Anybody from any

party can stand up, "why was this and that brought into the
constitution?"

That is not raising an objection, it is not

a reservation, it is simply an opportunity for members of
the committee to explain more how we arrived at the final
document and what was the rational behind decisions.

A set

of questions should be recorded, each party should say "our
caucus has agreed to raise four question along the follow-
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answer these questions.

In that way we will make the pre-

sentation lively, informative, both for Namibia and for the
population without the danger of opening up the deliberations and the problems that it entailed.
MR KATJIUONGUA:

I have a few problems.

Maybe it might be

time to recheck the terms of references of this committee
for somehow I think we are talking at different levels, and
maybe in the resolution that established this committee we
can find out exactly what our terms of reference were.
I never understood that this committee was actually a
smokescreen for deals behind the doors, more or less to
take what might appear as final decisions and more or less
to present a fait accompli to the Assembly.
my understanding.

That was not

I thought this committee was to convert

the different statements presented in the Assembly into
some kind of a common document or common approach and hopefully try to get understanding, agreement, consensus, whatever the case may be.

But it was certainly not an opportu-

nity through the backdoor to try to isolate ourselves from
public opinion, to try to suffocate a genuine, authentic
public debate in the House about matters where we might
have difference of opinion.

I never understood that to be

the function of this committee.
There is talk about people trying to impress the
gallery, the people and all sorts of things.

In the first

place I think we must honestly admit that no one in this
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House has not attempted to talk to the gallery in that
hall.

We have all in many ways tried to do that.

If that

is part of democracy, well and good, but I don't there are
people who are less guilty of doing that than others, and
ipso facto, everybody here has also got the same opportunity to do the same thing again.

If that is what you call

trying to impress the public, then everybody has an equal
opportunity.

So everybody can try to impress people, they

all have an equal chance to do so.

So, I don't like the

over-emphasis - I don't agree in any case - on some kind of
a secrecy and some kind of artificiality in dealing with
these matters in public.
The people with whom I worked in my life can tell me
that I have other problems, but nobody will tell me that I
am a crook.

Every person I have worked with will never one

day come and say:

"Moses, you have behind your word."

I

don't do things like that, I am not a crook, I am not a
fox, and I don't think I will try in my history, after 47
years of existence, to do that now.
you,

But I must promise

where we disagree, forgive me, this Committee cannot

at this stage of my life remake me.
at this stage.
do things.

Nobody can remake me

I am the way I am and I will do the way I

But I am a responsible man, I'm not a crook, I

think I do things in a manner to never let anybody down.
So, I don't need your education or prepping up or babysitting or anything like that how to deal with this document in the public eye.

I think I know my limits, my con-
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straints and what I should do to appear responsible in public.

So I don't need any babysitting by anybody or any

education.
I want to know the difference between reservation and
opposition.

I reserve my position because I am opposed to

certain things said in this document.

So, if you under-

stand my reservation in that sense then we are talking
about the same thing.

If you are saying the majority has

decided by way of some kind of a definition of consensus
and therefore I simply noted that I disagree, that is the
end of the story.

Then we are talking about different

worlds, and I totally disagree with those who entertain
those ideas.
There was a discussion here by the previous speaker
about the difference between consensus and unanimity.

The

way I understand, consensus can also be interpreted as
majority decision, and you have a majority party in this
committee and the majority of them decide on a certain
issue that they want it.

That can also be consensus.

So,

if I disagree and you sum up my position, it is precisely
because I am in the minority, so I cannot be part of the
consensus in that case.

Unanimity means that all who are

present agree to the adoption of a particular resolution.
I think if we agreed with the proposal of Mr Rukoro
and also, I think, echoed in some fashion by Mr Mudge, then
I think this debate is useless, we are just wasting time.
In the debate here we are talking about "let's not do this,
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let's not do that in the Assembly", I think it is a waste
time.

I think if we accept his proposal - which I think in

some way also seconded - then we will not have problems.
feel sincerely that we should go through

~hese

I

documents,

look at the corrections, there are certain things here
which I think should be corrected, there are certain things
which were omitted, for example there is nothing like a
House of Traditional Leadership and a number of other
things, and some things when you come to the voting concerning the second house and the first house, there is a
fundamental misunderstanding.
explanation.

I am not clear and I need an

I think those things should be dealt with

this morning.
I think - and I appeal to Mr Mudge - that there is no
point to repeat here the points on which we reserved our
positions, because at the end of the day in any case we
must agree.

We spent so many hours, about eight or ten

days now, to discuss these issues and we came to no conelusion.

So therefore I think it would be a waste of time

to try to resolve them here again.

I think we should try

on those things on which we agree and where corrections are
needed, we should do those things and the points on which
we differ should be left to the sense of responsibility of
the people concerned here, how, in what fashion,

in what

manner they will raise those questions in the Assembly
without detracting from the fact that the essence of this
document is a common product.

The majority of the things
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that stand in this document is a common product, but there
are a number of things where we differ as a matter of
principle, materially, as Mr Barnes said, and I don't think
I will join you in hiding those differences in public.
am sorry, I cannot help you there.

I

I will state the, if I

am defeated it is my democratic right to be defeated.

If

the other people appear more convincing about these points
in public and they swing public opinion in terms of what
they are saying, well and good, good luck for them.

But I

cannot join in an artificial show of artificial solidarity.
I am not joining that sort of thing, I am not artificial.
So, therefore I think we should accept the proposal of
Mr Rukoro and simply now go over the document and see where
we can correct and then in one week until Monday or Tuesday the members of the Assembly will study this thing, the
public will make recommendations.
The last point, with all due respect to our lawyers,
there is talk of foreign lawyers who are in town.

I think

the lawyers have met many people, where they got copies of
documents I don't know.

We also had this morning in the

"Namibian" a bloke holding the whole constitution in his
hands.

Sometimes when the "Times of Namibia" publishes

something we suspect the DTA, Mr Mudge, but I don't know
whom we should suspect when the "Namibian" has this documents in its hands.
Now, you are talking about foreign lawyers.

I have

talked to many people and there is a stigma - unfortunately
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I must point this out, I will be false if I don't do so that this constitution is a product of South African lawyers.

It is that perception.

It comes from OAU-people,

UN-peole and other people and so forth.

Somehow, whether

it is out of sour grapes that they were not invited to do
the work for us, maybe they are saying these things out of
vindictiveness or something like that, I don't know.

Real-

ly, my opinion, in line with what Mr Rukoro said, I think
we should also ask the OAU-people, the ON-people and any
other well-wishing people, once the document is publicised,
that our chairman can also invite them to make comments so
that we make sure that we do not make mistakes that are uncalled for and that the international community is more or
less happy that they have made a contribution to this process, because at the end of the day, in any case, the decision is ours.

But I think inputs from people who have

helped us - maybe have helped others more than myself - in
this process, to exclude them totally from this process,
never take their comments into account, some of the people
who have made comments I do not know, some of them I have
known for years as well-wishers.

So I still think that to

try to minimise this stigma of this constitution beirig only
South African drafted, I think I saw in one of these papers
which was given by somebody that this whole concept of preventative detention is a South African concept.

I know it

is being used in many African countries, in Tanzania, in
Ghana, but somehow people are trying to reach South Africa
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in anything they don't agree with in this constitution.

To

play that down I think that inputs from the United Nations,
the OAU-people who are here and any other person should
also be welcomed.

At the end of the day, as I said, the

decision is ours.
So, therefore, to end my statement, I will agree this
morning to make corrections and omissions and misunderstandings, to all of us defend the essence of this constitutional draft when it comes before the Assembly.
we are all responsible people.

I think

But let me be allowed sin-

cerely, objectively and truthfully to reflect those points
of material difference on which we could not agree in the
committee.

That is my position.

MR PRETORIUS:

I

Thank you.

just want to make hundred percent sure, I

can remember that the honourable member Mr Ruppel once said
in this committee that although Swapo did not identify itself with the idea of a bicameral system, it was prepared
to co-operate as far as the detail was concerned.

I have

'
now twice put my case very clearly in the Assembly and in
each case when I reserved my position here it was on principle grounds.

So what I want to make sure is whether if I

stay within that framework that we disagree on the principle, that we are prepared to contribute to the detail,
whether that will be in line with the discussion this
morning, because that may even mean that my caucus will not
agree in principle to the constitution, abstain or vote
against it, but we are prepared as Beire in West Germany to
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co-operate as far as the detail is concerned.

I think that

was the picture as I put it from our side.
MR ANGULA:

I think we have talked a lot this morning and I

think it has been necessary to do so to clarify positions,
and my contribution at this stage is first of all to fully
understand whether in fact all of us do say that this
document is our document as it is and we are prepared to
accept it as it is.

Having accepted it as it is, there are

certain things we don't agree to.

You can say there are

material disputes, fundamental disputes, whatever it is in
the document, but because we don't agree with those it
doesn't mean that we are disowning the document.

If that

is the case I would like to move further and say that if
there are those things which we fundamentally don't agree
with, then for sure article 125 about the amendment of this
constitution needs to be redrafted, because the fact that
we don't fundamentally agree with these things, means that
if we have the chance we will want to have them amended.
Article 125 talks about amendment.

So if there are those

things on which you have fundamental disagreements, then we
must make it possible and even more easy to have them
amended, because we are fundamentally opposed to them.
That is one point, that article 125 should be amended to
make it possible for those with serious disagreements on
certain articles to amend them at their own leisure.
Secondly I would like to say that I personally have
serious problems in this constitution, but my understanding
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was that in the spirit of give and take I can live with
those problems, so that this constitution should command
the respect of all of us and the nation at large.

If we

are saying that even if we discuss this constitution we
will still have reservations about it, fine, all of us have
reservations about it.

We can stand up there in the Con-

stitutional Assembly and make our reservations.

Obviously

that will be a reflection on us as parties and this committee.

There are certain consequences to that and I want

to remind the parties of that.

Any party can stand up,

nobody is going to stop anybody from saying anything.

You

can say anything you like about this document, but there
are certain consequences, for sure.

If you want to do

that, well and good, let it be, I have no problem with it
myself.

I don't want to go around arguing about consensus

and consensus which is so artificial.

Let us go and talk

and talk, destroy this document if you want and at the end
of it adopt it.

I don't know what that will serve us in

any case.
Forthly I would like to say that I hope that when this
document is adopted it will be translated in all the major
languages by the government, so that the citizens know
about their constitution in their own languages.
that is what will happen.

I hope

As to the translation on the day

we are going to talk, I would like also my people who speak
my language also to know what we are discussing and I would
also like to join Mr Barnes in asking that there must be a
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translator into Ovambo.
.MR MUDGE:
MR ANGULA:
MR MUDGE:
MR ANGULA:
MR MUDGE:
MR ANGULA:

Who are your people?
My language group.
Who are they?
The people who speak Oshivambo.
They are my people.
Yes, they are also your supporters.

So, the

point I am making is that either this is our document or
this is not our document.
accept it.

If it is our document, fine, we

If we want to make those reservations, let us

make them left, right and centre to the people there.

If

you want to open a debate, let it be, let us open it.

I

have fundamental difficulties also with certain provisions
but I accepted them because I wanted progress.

So, either

we leave the document as it is and amend only the technical
things which might appear there - I have not seen any myself, but there might be some technical problems - and
leave our reservations and go to the floor and talk as parties and as individuals.

I think that will solve our pro-

blem, so that people should not feel that they are being
denied the right to talk and to discourse.
what we want, fine,

So, if that is

I have no problem with it myself.

I

know that the majority of my 41 colleagues would want to
say something about this document, and they should have the
right to say it as other people enjoy the right.

If one

particular party wants to impose his will on everybody, let
everybody impose his will on everybody.

Eventually it

-
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So, we should give the right to all 72

members to impose their will on all 72 members.
be the most democratic thing to do.

That would

So we can go ahead and

adopt the procedures as to when we are supposed to meet
after giving this document Tuesday or Monday, how many days
are we going to discuss this document, let us give each
other time so that over the weekend we prepare ourselves to
make reservations on this document and enter them formally.
I don't know whether when we enter them formally they will
be part of the constitution or just part of the records. If
we can decide on that, how much time we are going to give
each other to make our own reservations in the Constitutional Assembly, fine,
MR GURIRAB:

I think I will accept that.

I believe we will solve this problem as we

have been doing all along.

Before I agree with some of the

proposals made here as to the procedure we should follow in
the Assembly, I should also like to place on record what I
think about what we are all referring to in different ways,
the ideal of democracy.
Sometimes much that has nothing to do with democracy
is said in the name of democracy.
twenty years in the United States.

I lived for more than
Since I was not a citi-

zen of that country I did not participate in the democratic
process, but I made it my business both through my academic
life and as an active observer of that process to educate
myself about it.
of that system.

On other occasions I gave my evaluation
There are a lot of things that I admire
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about it, but equally because I understand it, I think a
lot of things that I don't like about it and there are many
Americans who agree with that.
Now, how to draft a constitution.

435 was realistic.

Not all the Namibian could write a constitution, it is
simply not practical, therefore the idea was to elect a
Constituent Assembly with a mandate, delegated authority,
power to write a constitution.

We agreed on that on be-

half of the Namibian people who would have elected their
representatives to the Constituent Assembly.

That is who

we are, with the delegated authority, with a mandate coming
out of the elections.

Since the days of the village

communes direct democracy, where all the people concerned
participated, but we agree doesn't exist.

So we are talk-

ing about a republican form of democracy.

Delegates do

these things as they do in Congress, as they do in the parliaments of the world.

Representatives of the United

Nations take decisions on behalf of their countries.

Peo-

ple in parliament take decisions on behalf of the public
out there.

So, having gone through this exercise I am made

to understand now that now we should go and submit this
draft to the public and be educated by the public to come
back and draft the constitution.

If I am really being con-

vinced that that is the way we should go about it, that the
public out there must be part of drafting this constitution, then I am very, very poor in my understanding of
democracy, and I confess, the only place where I participa-
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ted in is in Swapo, to elect my colleagues, the first time
that I ever participated in the

~ind

of democracy that we

are trying to keep ...... during the 435-elections.
maybe I still need to grow up.

So

But what is being suggested

for us, that we should go and invite the public, solicit
their ideas on the basis of this draft and redraft the
paper on the basis of the public input, how do we quantify,
how do we make sense out of all the possible ideas?

Each

one of us here has ideas, all of us in coalition have
ideas.

Sometimes I agree, sometimes I disagree.

But to

quantify public input between now and some target date that
we might have to conclude our work, how do we do it?

Maybe

I should be educated about that.
I think everybody has said it and I agree that the
parties have the right, indeed a duty to their members to
go and enter their reservations in the Assembly.

That is

what we have been agreeing all along as we were drafting,
but my anxiety I expressed in the beginning, when I intervened earlier, has been further compounded as I listened to
different speakers taking the floor thereafter.

If I

understood some of the suggestions being made, we are going
to reverse the decisions we took in the Constitutional
Assembly that that was not the place to draft.
we created this standing committee.
political deals that were made here.

I do not know of any
As we were drafting,

obviously we had to try and convince each other.
how we were able to make progress.

That is why

That is

That was our mode of
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work, otherwise we would not have reached any agreement on
anything.

But at the same time I don't want to succumb to

a notion that we have just been wasting time here, that it
could be a new ball-game all over when we go to the Constituent Assembly.

The other members of the Constituent

Assembly are entitled, we are the creature of the Constituent Assembly, we must report to them, they should be
given sufficient time to reflect on this, to decide whether
we carried out their mandate satisfactorily and fully.
They are members of the body that we also belong to, we are
the ones to draft the constitution.

As we were drafting

the constitution at different stages, I assumed that we
were consulting foreign lawyers, we were consulting our
friends in the OAU, in Untag and all visitors who came here
who had some interest in what we were doing.
had been doing this all along.

I thought we

The idea that we should

now, at this stage, go back and solicit and show some kind
of complex that all along we did not know what we were
doing, I am not part of that.
what I was doing.

I knew exactly all along

If I did not know anything and if that

knowledge was not available among my colleagues here, I
made it a point to go to the library or to ask some lawyer
that I know.

That is what informed my contribution all

along, and I wouldn't want to succumb to a notion that
somehow we had been wrong, somehow we are discovering that
we might have been shooting in the dark all along and that
we should go and submit this to wiser people out there.

I

-

39 -

have no problem about the South African lawyers.
wrong with South African lawyers?

What is

South Africa has many

wonderful people, wonderful lawyers included.

If they are

a part of helping us to draft a constitution, as we have
solicited and secured an input from all the others, what is
wrong with that?

I don't buy that idea that somehow I

should have a complex because some South African lawyers
have had a significant input in the drafting of this constitution.

I was not spoonfed by them and we have collec-

tively shown and individually taken them up on certain
interpretations that they gave.
agree with them.

We did not necessarily

So, we continued to be our own masters.

For example, there is a point of view out there that we
should not have an army, and in the process of soliciting
ideas from the public opinion, that idea was also entered
too.

So, does it mean that we now have to come back and

debate whether or not we should include the provision we
have about the establishment of a defence force?

So, I

have difficulty about this wonderful ideal of democracy.
Let us throw the whole thing, we should probably have done
that earlier, but the very decision we made that we could
probably not draft the constitution in the Constituent
Assembly, too cumbersome, unmanagable, that we should now
go back and even go beyond the Constituent Assembly and ask
the public to draft a constitution for us, that I cannot be
part of.
I,

I

think as all of you,

I

have every reason to
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believe, want us to wrap up this process.

If there is one

thing above anything else that our people want out there,
it is independence and we should not send out the message
that we do not care about that, that we somehow want to
perpetuate this uncertainty, this lack of authority in this
country.

Our people, above anything else, want indepen-

dence and let us not drag our feet, let us do everything we
are expected to do to ensure that independence comes sooner
rather than later.
MR MATJILA:

Thank you.

Mr Chairman, I am beginning to wonder whether

we are not in fact sending the wrong signals to each other
in this long debate.

One of the reasons why our delega-

tion was a bit late this morning was that since these
copies have been issued to us we tried to go through them
as we did with the previous copies, to see whether there
are certain things that might have been placed out of perspective and so on.

We have discovered a number of errors

from the beginning to the end, naturally, and we were under
the impression that when we get here this morning at 9
o'clock, the chairman would say "now let's go through this
document again to see if there are things that might have
been left out or things which have been editted which we
did not agree to and that by 11 o'clock we should be
through the document.

At least that was my impression.

A lot of things have been said here and I think the way
the atmosphere is now, to me will be either offending each
other or in fact stagnating with our work.

This kind of
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debate, if unchecked, will go on and on and we are already
pointing fingers, yes, the lady does complain too much.
That one is complaining,

that one is complaining.

Is it

really necessary?
As far as I am concerned, we are all elderly people
here, all of us with grey hair, we are not children here
playing marbles.

I think we accepted without reserve that

we will look at things perspectively and that we shall
always have the right to object on any issue embodied in
this document.

This is the most important document which

has ever been written in the history of the country, the
most important document and wherever anything in this
document is not right and this committee goes to present
it, I can assure you the Assembly and the people of Namibia
and the international community will want to know,
were sitting there drawing up this document?"

"who

Well, we are

not perfect, but it has got to be the best product of our
brains.

That in itself already suggests that whenever we

differ with certain issues we must try to iron them out.

I

am totally - and I say totally - for ironing out everything, coming to agreements with everything here, so that
when we present it we shall all be able to defend it with
one voice.

I agree totally with that.

But this is demo-

cracy, and maybe I don't know whether some people might
think we are stretching it too far.

I am not against any-

body reserving the right to say anything in the Assembly. I
am totally not against it,

I think it should be our demo-
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cratic right if we only demonstrate to the world that we
believe that where things are wrong we are prepared to accept criticism, though, of course, I do agree with the last
speaker, that should not be misconstrued as for instance a
way of delaying things.

I don't think anyone of us here

would like to delay this process any more, but all that I
am trying to sppeal for is for understanding, for calm and
in particular, let's try to make some progress.

I think

earlier on the honourable member Mr Nahas Angula - at least
this is how I understood him when he said we will be circulating these documents to members of the Assembly and we
will probably suggest that we meet on a specific date after
they had "studied" these things.

I thought that would be

the attitude, that studying or looking into these documents would mean that members of the various parties disagree on certain principles, that instead of having to go
back to the Assembly first, this committee could first come
together, draw attention to each other about some of the
findings of the individual party members, see if those
things cannot be sorted out here before we actually go back
to the Assembly.

That is what I was thinking.

not the case, that is something quite different.

If that is
But with

due respect, I want to know, is it not possible for us,
after having gone through this document to do the same in
this committee this morning, to see if there are other
issues that still need attention here.
to know.

That is what I want

-

PROF ERASMUS:

43 -

I want to comment on two things.

nature of the document you have in front of you.

One is the
That ob-

viously is not a constitution, it is only a further instalment in a process of providing you with documentation
that will bring you to a point where you can adopt the
constitution.

If you recall, you postponed your meeting on

Monday relatively late.
morning 9o'clock.

You got this document on Tuesday

Something had to happen inbetween your

postponement and the next morning.

That was our function.

I have a long list of things here - this document is not
complete - that I wanted to discuss with you and point out
to you this morning as we were going through the content of
the document.

The thing on the cultural council was one,

there are others too.

I have given you some additional

documents this morning, but you have set yourself a date of
addressing the Assembly on Thursday and our interpretation
of our task and our obligation was to assist you to meet
that deadline as far as possible, and as far as the nature
of our involvement here is concerned, we are your servants
and of course, in that capacity you can dismiss us at any
stage.

We did not put in the word preventative detention.

When the original documents arrived in Johannesburg on the
22nd December and we were given the task and we started
right there and then before Christmas to work on it, our
interpretation was also that we should refrain from interfering in formulations and concepts you have agreed upon,
because you will have to carry the political responsibili-
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I want to make it clear that we see only our task as

being your instruments, your servants and in that sense we
are in your hands.

It is true, we come from South Africa,

I happen to have spent the first 18 years of my life in
Keetmanshoop, but that is not the point.

Tomorrow 9

o'clock you would want another document and that will have
to be a final product in the sense of another final instalment which you want to take to the Assembly.

Something

will have to happen between the moment of postponement of
this meeting and tomorrow morning 9 o'clock.

Somebody will

have to do that and that is only where our function comes
in.
MR MUDGE:

I want to make a proposal, namely that we imme-

diately continue with the discussion on the document, to
see whether we cannot reach more consensus on this document
than we have already reached, and I think we have made remarkable progress.

I have made it clear on more than one

occasion that a constitution must differ from other laws in
one respect, a constitution must be something which will
express the feelings and the aspirations of the vast majority, if not all the people.

So, we must all now be able

to go out from here and defend the constitution.

If we go

out from here and quarrel for years to come about the
constitution, I would say that would be a pity.
But I also agree - and I must agree with Mr Katjiuongua - if we cannot reach consensus here to a point where a
discussion in the Assembly out there is unnecessary,

then

- 45 we have in fact failed.

That I must say.

In other words,

on that point I must unfortunately disagree.

I do not

accept that there is a single point where we cannot still
reach consensus.

I just cannot accept that and I think if

we now discuss the constitution as it has now been prepared
for us by the lawyers, I think the possibility is still
there that we can reach that consensus.
We have referred quite
--------.o....-yers.

a number of points to the law-

>_ _ _ _ _ _ _ > _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

"'

They have now inserted that in the constitution.

-----------------------------

---- -

-

We never had the opportunity to discuss that.

------------

I have seen

new paragraphs in this latest draft that I have never seen

-------------------------------------before.

They have done it on the instructions of this

------------------------- ------·

committee.

We said, "go and see if you can draft and for-

mulate it better" and they have done that and now we have
to look at those formulations again.

There is no way we

can just now say we must now accept it.

I have listed

about eight of them, but I have a feeling that on
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _>_____

eve~Qne

-------------·-

of these points we can still reach consensus.
honourable members must also be consistent.

But then the
The one point

where I think we disagree most, the discussion on that
point was actually stopped when members here suggested from
Swapo-side "well, if we can't reach consensus, then we take
it to the Assembly."

You remember that, that was the sug-

gestion and it was in connection with the president and I
think that point was never really finally discussed in detail and I do think that we can still reach consensus
there.

-

I also want to emphasise,
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just draw your attention to

the fact that when I had my reservations about a referendum
on the constitution - I will use Mr Gurirab's arguments that you cannot also go to the public and expect them to
amend a constitution, you can't do that.
rate on that, but I

I will not elabo-

just want to warn you, when we come to

that referendum I will have something to say on this issue,
on who is supposed to amend a constitution and who is supposed to write a constitution.
With that I want to propose, really, let us now discuss this paper, let's go through it, let's finish it and
it is not impossible that at the end of the day we will
find a discussion like this unnecessary.

We might find

that we have been using almost two hours to discuss something which might become irrelevant as we go.
CHAIRMAN:

I have been listening and one thing I would like

to say, I have respected the honourable members, I still
respect them, but I made a joke this morning and said the
committee had a good record of keeping time, the last day
they want to destroy that.

I want to say the same about us

changing, taking decisions and changing.

I wouldn't like

to say it is disappointing, because if I have decided on a
thing I stick by it, not decide today and tomorrow change.
That is not a good gentlemanly way as far as I
cerned.

am con-

Although I had a long speech to make, I think a

ruling has to be made and take us to our terms of reference.

I first go to the proclamation.

The proclamation is
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the constitution, not to form a government but to draft a
constitution, and those members were not told to go and
invite the public to approve the constitution.

(a) says:

"Draw up a constitution for South West Africa/Namibia."
doesn't say we must have participation by the public.

It
(b)

specifically tells us that this constitution must be discussed and accepted by all the members of the Constituent
Assembly.

All the members.

"Adopt that constitution as a

whole by a two-thirds majority of each total membership,
the result of such vote being subject to the scrutiny of
members representing all registered parties in the Assembly."

That you have.

So the first ruling is that it

doesn't require the public to debate this constitution
because they have elected and sent you on their behalf to
do that.

But there is a requirement, that the members of

the Assembly must scrutinise it, and in that regard these
members set up a committee - because they cannot all draft
a constitution - representing all the parties so that that
scrutiny can be done properly, and then it says that this
committee, "to receive and to consider with appropriate
urgency the proposals and the ideas from registered parties in the Assembly regarding the future constitution for
Namibia;

identify and formulate working categories for a

future constitution or areas of material dispute in the
various proposals submitted by the registered parties;
make proposals for establishing committees, etc."

That

-
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mandate was given so that we can scrutinise, debate and
then come back to the members ...
MR MUDGE:

No, you can scrutinise the vote, you cannot

scrutinise the paper.
MR BARNES:
vote."

It says here distinctly "to scrutinise the

(b) of the proclamation:

" .. adopt that constitu-

tion as a whole by a two-thirds majority of its total
membership, the result of such vote being subject to scrutiny of members representing all registered parties."
MR MUDGE:

It is only to make sure that you will not cheat

in the voting on the adoption of the constitution.
CHAIRMAN:

When I vote on a paper, what will I do?

I am

voting for these articles and I must have other look at
them carefully.
MR BARNES:

But the scrutiny here refers to the vote being

brought out.
CHAIRMAN:

But I am saying all members must vote for this

constitution to adopt it, they must know what they are
voting for.
So, what I am saying therefore is that you don't have
to go to the public.

Even if you go to the public you are

going to have selected people, it is not the masses that
are going to comment on this thing, and in the newspapers
they are going to comment.

But if we are going to go to

the masses we must first translate this paper into
languages they will understand.

It is not a proposal

which can make sense really, but we have elite, which is
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how politics work, a few people who matter who will influence the constitution and they have already done it.

I

don't know where they got it from, but they have done it,
they are still doing it and there will be no end to it.
So, the proposal therefore is that we go back to our work
which was done, then finish it, set aside three or four
days for debate.

I don't think "to orchestrate" is a good

work, I would not like to orchestrate a debate.

It will be

very silly, because we have fooled the Assembly, we told
them that we have agreed.
"In its endeavours to discharge its work, the Standing
Committee comprising of representatives of all the
parties elected to the Constituent Assembly identified
and agreed in principle"
on certain things which are listed.
"Identified the following issues as enjoying broad agreement in principle and therefore subject only to minor
amendments and discussions."
We went back to them, we debated them.
follows:

They are as

The Preamble, General Provisions to the Consti-

tution, Citizenship, Fundamental Rights, Electoral System,
Procedure to amend the Constitution, Environment, Language,
Definition of the Territory, Education, Local Government
and/or Regional Councils.

We agreed on them we said to the

Assembly, we reopened them three times, we are going to reopen them now.

That is why I say it is not good for

gentlemen to agree, go back, come back and reopen the
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Let's now go to the paper after a break of five

minutes to get another frame.

When we discuss back we

discuss the paper and then talk to the Assembly.

If we are

going to go back and reopen the debate there, why should we
waste time here?

That is my point.

If we are going to

debate it here, why should we sit here and waste time?
MR MUDGE:
CHAIRMAN:

Let's reopen it here.
Reopen it here and reopen it there?

I agree

with what you said, you disagree with honourable Katjiuongua there.
MR MUDGE:

I don't disagree, I don't want to be misquoted,

please.
CHAIRMAN:

I'm not finished.

I am saying you said we must

resolve things here, others are saying we must go and debate it there, if there is disagreement we must debate it
there.

Isn't this disagreement?

I thought you were saying

we must discuss everything here, and I think you will agree
you said we must go over these things.

Other members said

we must go and discuss what we didn't agree on here in the
Assembly.

That is also right, why not?

My point is, if

that is therefore the case, why should we waste time here,
because the things we disagree on are not going to change
even if we debate them here.

That is my point.

They are

not going to change, but if we are going there we must
limit the speeches, not because you are trying to stifle
the speeches.

Everywhere in the world you have to limit

and organise.

So the decision therefore is that some mem-

-
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.... , not everyone speaking, but speak they must, not

orchestrated, set aside maybe three days.

We give it to

the people tomorrow, they go back and study it, they come
back Monday, we debate Monday, Tuesday, Wednesday, up to
Friday if you want to, but let's have a time-frame.

Before

we adjourn now we are going to debate this thing, reopen
it, correct the mistakes which are there, then set a timeframe for tomorrow's report that we are going to prepare
for the Assembly.
MR RUKORO:

If we reopen the debate now on all things here

in an attempt to agree, and if we still disagree on certain
things, what will happen?
MR MUDGE:

Then you don't have an option, then you have to

express your views in the Assembly.
MR RUKORO:

I don't really want to agree with the phrase

"reopen debate here."

I think our exercise here is to

correct this document in terms of omissions or if there are
new paragraphs, explanations of these things.
CHAIRMAN:

The presidency wasn't decided on?

MR RUKORO: As far as I am concerned it was decided on the
presidency, some of us made reservations and we are going
to make our own declarations about this thing.
the decision.

That was

So, I think corrections, omissions or mis-

understandings and explanations, that is the subject matter now.
MR ANGULA:

Well, if we are going to speak, all of us are

going to speak, that is democracy.

- 51 BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

We are now going page by page .

Any comment on

the Preamble?
MR KATJIUONGUA:

There were you said "decide to promote

amongst all of us the dignity of the individual, community
integrity of the Namibian nation among and in association
with the free nations of the world," I want to appeal to
you, take out the words "free nations" and just "nations of
the world", because nations by our definition might not be
free nations.
CHAIRMAN:

That was agreed upon.

The Preamble is adopted.

Page 3, any comments?
MRS !THANA:

Yes, under article 2 the formulation gives an

impression that these national symbols must be adopted on
their own with a two-thirds majority, as if they are not
part of this constitution.
CHAIRMAN:

Supposing some of them are not ready by the time

we adopt the constitution?
MR KATJIUONGUA:

Subsection 1(1).

If we take out the words

"social, economic and political" and just say "rule of law
and justice for all."

When you compare the oath on page

26, article 30, the last line, the oath of the president
will say:

" .•. to ensure justice for all the people of

Namibia." Then it does not qualify justice, you say justice
for all and then it is consistent with the oath of the
president.

Justice is a wide concept, it can be for any-
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MR RUPPEL:

I think it is also in line with what we decided

in regard to the preamble before, that we should limit important concepts but should keep them as wide as possible.
If you qualify justice by other words, it becomes narrow.
MR AMATHILA:

I was just wondering whether in subparagraph

(2) we could not make that last line a sort of subparagraph
on its own, to let it stand out, the constitution being the
supreme law of the nation rather than just incorporated in
this subparagraph.
MEMBER:

I think we said so.

PROF ERASMUS:

I will make a number (6):

"This constitu-

tion shall be the supreme law .• "
MR KATJIUONGUA:

Subarticle (4).

Until maybe you tell me

that territory includes also our airspace, somebody did
draw my attention to the fact that if you say "territory
including its airspace", then we are safe.

Somebody may

drop bombs on us here and maybe there is nothing we might
claim in a court of law, because the airspace was never
defined as part of our territory.

But if we understand it

as being part of the territory, then I withdraw my argument.
MR RUPPEL:
law.

Territory determines airspace in international

You can't have territories without airspace.

MR BARNES:

Can

MR RUKORO:

Yes, but it is redundant.

CHAIRMAN:

Page 4.

include airspace?

-

MR BARNES:

Article ( 2) (b) :
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"

for the purpose and

shall be used on such official documents as the president
may determine."
documents?

Isn•t the seal to be used on all official

Every letterhead of the government should have

the official seal.
CHAIRMAN:
MR RUPPEL:

Not all of them.
On treaties and things you use a seal, but not

on every letter.
MR ANGOLA:

Shouldn•t we say "public seal" instead of

"national seal."
MR RUPPEL:

I actually raised this with the lawyers because

of the perception that perhaps it should be public seal,
but public seal stems from the United Kingdom, and they
have two different seals for two different functions.

I

think the Queen has one and that is called something, and
then the other one is called something else and the better
concept in our situation seems to be a national seal.
PROF ERASMUS:

I agree, and it makes it consistent as well.

CHAIRMAN:

Page 5.

MR MUDGE:

I just want to warn that the lawyers in the

final draft must go through this paragraph very carefully.
It might be a little confusing, this whole chapter on citizenship.

I had to read it many times to be able to under-

stand it.
PROF ERASMUS:

Traditionally citizenship laws are extremely

difficult to draft because of all the provisos and as a result of all the political qualifications that you want to

-

put in.
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We spent a very long time on this, it is not easy

reading, I admit immediately.
CHAIRMAN:

As long as I qualify for citizenship.

MR MUDGE:

I almost thought I was going to miss the boat

after 62 years.
I just want to draw your attention to the

PROF ERASMUS:

fact that we have put in there something to prevent statelessness when it comes to children.

To prevent stateless-

ness in respect of children being born, especially out of
wedlock.
MR RUPPEL:

That is in accordance with international con-

ventions.
CHAIRMAN:
MR BARNES:

Page 5.
There is no provision for the household and

staff of the diplomatic missions, etc.
MR MUDGE:
MR BARNES:

CHAIRMAN:

But we did agree to make provisions.
They are diplomats.

And their staff and household?
We agreed that if you are a diplomat and you

brought people, they are covered.
MRS ITHANA:

(b) .

They can be ordinary residents.

MR KATJIUONGUA:
MR BARNES:

Page 5,

Page 6.

I have a problem with 2(aa).

I do not know

whether this covers children who were born outside this
territory, my children in actual fact.

But why should it

be said that those who are not Namibian citizens?
DR TJITENDERO:
Namibia ...

The following persons shall be citizens of

-
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Yes, I understand that, but the way it is put

here they are not Namibian citizens because they were born
outside.

Why can't we say those who were not born in Nami-

bia and then it goes to say those who are not citizens of
Namibia.
MR RUKORO:

I think this thing is straightforward.

It re-

fers to subarticle (1) which deals with citizens by birth
and therefore it says if your children were born outside,
they are Namibian citizens by descent.

I think there are

limits to which you can simplify the language in a constitution.

After all, it is a legal document.

MR MUDGE:

I don't blame the member, I had to read it ten

times before I understood it.
PROF ERASMUS:

This deals with the category of descent and

descent is not limited to territory.

Descent is a diffe-

rent category, a different manner in which citizenship is
obtained.

So if they are born outside Namibia, if you are

born from parents who have citizenship you qualify.
MR BIWA:

Let me ask another question.

Let's say somebody

is born outside Namibia from two Namibian parents.

Let's

say this children grow up there and give birth to children
again.

Will they qualify as Namibian citizens?

I raised

this issue much earlier and I was told it is covered, but
it seems to me it is not covered.
PROF ERASMUS:

Unless you qualify it, descent means the

citizenship of the parents will determine the citizenship
of the children.

-
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But he is saying, supposing his child, Jungle,

got another child in exile.

Would that child by a citizen?

It is the name of a child, you know, Jungle.
MR RUKORO:

It says in the third line of that same article:

" ... or whose fathers of mothers would have qualified for
Namibian citizenship by birth."
CHAIRMAN:

That is my understanding.

Page 8.

MR KATJIUONGUA: Page 8, subsection (8)(c), the second line
from the bottoms. These two years apply to foreigners who
This applies to foreigners, not citizens?

have been here.
MR BIWA:

It applies to naturalised citizens, except

citizens by birth.
MR MUDGE:

Only in another paragraph they make provision

that nothing contained in any article can deprive a born
Namibian from citizenship.
MR KATJIUONGUA:

No, this is naturalised.

It includes foreigners whom we have given

MR RUKORO:
citizenship.

MR KATJIUONGUA:
MR BARNES:

Can you do that?

At the bottom of (c) it says:

" ... provided

that no person who is a citizen of Namibia by birth may be
deprived of Namibian citizenship by such measures .• "
CHAIRMAN:

But the honourable member's question is, after

we have given a person citizenship he becomes equal just
like you.
PROF ERASMUS:

That was a very deliberate choice this com-

mittee made and it instructed us as such.

-
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I understood it initially that citizens by

MR RUPPEL:

birth are deemed to be born here, and that included the two
categories here, by descent and by marriage in the first
draft.

They were deemed to be born here and then the cate-

gory which wasn't protected as much as the others was the
naturalised ones.
birth.

Now this is not here, now it is only

If you read article 4 ( 1) it says:

"These shall be

citizens by birth", and then it goes on in subparagraph (2)
and says these will be citizens by descent and then it goes
on to (3).

So, it makes different provisions and this

practical clause only relates to birth, but in my view it
should also refer to those by descent and marriage, because
the sanctity of the family, if it is by marriage, that is
the whole idea of having the people become citizens by
marriage.

If you want to protect it, you must certainly

protect the children of Namibians and you must certainly
protect those people.

People who could lose it after two

years are those who applied for naturalisation and became
citizens.
MR GURIRAB:

Can I propose a formulation to improve the

text?
MR RUPPEL:

Well, it is very simple, it is a proviso that

no person who is a citizen of Namibia, pursuant to subsections (1),

(2) and (3), may be deprived of Namibian

citizenship.
PROF ERASMUS:

As we understood it you wanted to limit this

protection which can never be taken away to those who ob-
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tained citizenship by birth. You wanted to limit it to
that.

You also indicated that the obtaining of citizenship

by birth should be wide enough to make provision for those
that can cover the history and the children of people not
inside the country can also qualify.

So it is not only

those who are born on the soil of Namibia.
MR RUPPEL:
sections.

But previously it included these other two
I think by descent is a strong claim to citizen-

ship, surely, and why should they be put in the same category as people who have been naturalised?
weakest one.

That is the

If they leave the country after they applied

for naturalisation and they just stay away for two years,
why should they have the protection of the Namibian state
flowing from citizenship?

That is the reason why this

category is excluded easier than the others.
PROF ERASMUS:

We have no problem with that. If you tell us

to expand it, we expand it.
MR RUPPEL:

I ask for it to be expanded to (2) and (3),

descent and marriage.
DR TJITENDERO:

I think the whole thing got mixed up.

I

thought Katjiuongua raised this very specific question on
(c) and I think that is very clear.

It says when the in-

dividual has taken up residence in another country, having
been given citizenship in this country, that means the person is exercising a second option, and after all, it will
be a very small percentage of people who fall into that
category.

So,

I

think we argued and on this very point we

-

59 -

passed it the second time, why should we rehearse the same
argument again?
MR HAMUTENYA:
DR TJITENDERO:

No, Ruppel is raising a separate issue.
That is what I am saying, we have shifted

from this one without agreeing.
CHAIRMAN:
MR RUPPEL:

(Discussion)

It stays as it is.
It puts these citizens on the same basis as

naturalised citizens and they cannot leave for more than
two years without permission, which will make it difficult
for some children who are Namibians by descent to go and
study.
MR BARNES:

Article 8 (b) :

"Nothing in this constitution

shall preclude parliament from enacting legislation providing for the loss of Namibian citizenship by persons who
have served or volunteered to serve in the armed or security forces of another country without the written permission of the Namibia Government."
before independence?

"Have served", is that

Because there was no Namibian Govern-

ment that they could get permission from.
CHAIRMAN:

The constitution will only be applicable after

it is adopted.
MR BARNES:

Then you cannot use the words "have served."

PROF ERASMUS:
MR BARNES:

In the future you can "have served".

This leaves a bit of a double interpretation.

We should say so after independence.
PROF ERASMUS:

If the future Government of the Republic of

Namibia discovers in the year 1999 that two years before

- 60 -

that date someone has served in another country, then it is
covered by this provision.
CHAIRMAN:

What happens if they say they discovered that he

served in the South African Army two years before independence?
PROF ERASMUS:

My interpretation would be that by the very

meaning of this you refer to what can be done by a future
government.

This constitution cannot gain any validity

unless there is a State of Namibia and a government working
under it.
PROF KERINA:

Can we add a sentence there stating that af-

ter the coming into force of this constitution?

Just to

qualify that, because it is open for illegal interpretation
both ways and it is very vague.
MR RUPPEL:
interest.

Yes, this time I speak because I have a vested
I had to serve in the South African Defence

Force, very much against my will, but I did, and this is a
factual test.
CHAIRMAN:
PROF KERINA:

Let's incorporate it then.
After the coming into force of this constitu-

tion.
MR ANGULA:

I have a problem.

Ruppel has a problem because

of himself, I have a problem because of other people.
had things like
of Namibia.

We

.•.•. Batallion here who weren't citizens

At least the people who were citizens of South

Africa can be deemed to be citizens of Namibia that time,
but there is a different category of people who could not
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have been deemed to be citizens of this country.
we going to do with them?

What are

Some are Angolans, Portuguese.

Are we just going to give them citizenship?

I have no

problem with people who were citizens of South Africa, because they would have been deemed to be citizens of this
country somehow.
MR HAMUTENYA:

I think it will be granted on merit.

It is

not automatic for that person, he has to be given citizenship by naturalisation.
MR RUKORO:

To solve this problem, can we put a comma after

"by persons who, after the commencement of this constitution .. "
MR MUDGE:

Coming into force of this constitution.

CHAIRMAN:

Page 9.

MR MUDGE:

Just a hint.

Article 5:

fore, it was again not included.

We discussed this be-

There might be a reason.

Why not include "judiciary?"
PROF ERASMUS:
MR BIWA:

I think it was just an omission.

There is a provision in this constitution that

the fundamental human rights and freedoms are non-derogable, some of them.

I was very disappointed to note that

this very popular and very fundamental right such as the
right to liberty is not sufficiently entrenched.
ferring to article 7.

I am re-

It is in my view not sufficiently

entrenched, because the right to liberty, according to this
article, is subject to some unknown and unagreed upon procedures.

This for me is a very serious shortcoming in the

-

62 -

constitution, to make such an inportant right subject to
unknown, undefined, unagreed upon procedures of law.
Therefore I would suggest that the procedures by which
liberty will be deprived from a person should be very
clearly defined and that we should, as part of the constitution agree to that.
DR TJIRIANGE:

I don't think that you can do that here,

because there are so many procedures which you can have
depriving somebody's liberty.

For example, there are so

many procedures in Criminal Law, where you can arrest somebody and deprive him of his liberty.
whole Criminal Law in here.

You cannot put the

You can deprive somebody of

his liberty because he is a thief, he is a rapist, but you
cannot put all these things in the constitution.
why we say "according to the law".

That is

So there are proce-

dures, you can do that. There is nothing wrong with this
article as it is.
MR KATJIUONGUA:

I think when you look at those articles 5,

6 and 7 and you look at page 20, article 24, non-derogation
and then you look at subsection (3), there are a number of
rights which are non-derogable in the true sens of the
word.

I don't have very much of a problem with the one we

talked about,

that is something else, but I think if we

look at these subarticles there, those are non-derogable,
but the rest is open for debate.

MR RUPPEL:

Yes, I essentially support the concerns ex-

pressed by Dr Tjiriange, there are municipal traffic ordi-
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nances which makes it possible for even a traffic cop under
certain circumstances to deprive someone of his liberty and
arrest him, a drunken driver and there by citizens' arrest
in certain circumstances sanctioned by Common Law, some by
the criminal code.

So, to spell all that out in the con-

stitution would take up 500 pages.

So I think there is a

sound reason for having it like it is.
MR BIWA:

I agree that not all procedures can be defined in

the constitution, but I think there must be an agreement in
principle of the procedures, because my main concern is the
political suspicion on the basis of which somebody can ..
PROF ERASMUS:

There are two fundamental qualifications to

address that fear.
itself.

The one is contained in that article

It can only happen as it has been established by

law, the law meaning either Common Law or new statotory law
passed by parliament being in conformity with this constitution.

The other thing is contained in article 22 which

says that every time a law qualifies some of these rights,
then that law must meet certain definite criteria.

The

essence of the must never be taken away and it must be
particularly addressed.

I am happy that this is comple-

tely in line with what is being done in democratic countries over the world, but as has been pointed out, you have
to make provision for those cases where people are sent to
jail or arrested for drunken driving or whatever.

It is

not an absolute right.
MR MUDGE:

I am afraid I also have problems but I see no
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solution, because there will be the laws which will take
away people's liberty, but I want to warn you that when we
get to another chapter where a general rule is accepted
"that nothing contained in this constitution."
MR ANGULA:

I thought the problem of Mr Biwa is addressed

by article 11, because that prohibits particular arrests,
that you will not just be picked up like that.

I think

that his concern is about how to be deprived of your liberty and I think that is addressed by 11.
MR MATJILA:

Mine is just a problem of classification.

I

just wanted to know whether under article 7, when you talk
of protection of liberty you are not in essence also referring to article 9 also.

Article 9 also refers to de-

privation of liberty, article 11 also includes all those
things which has to do with liberty and whether we should
not integrate them into one.
PROF KERINA:

I

just wanted to find out from you as to

whether we can actually integrate article 11 with 7,

just

those two?
MEMBER:

Actually that was the decision last time.

We said

the old 6(2) must be moved to 10, which deals with arrest
and detention.
PROF ERASMUS:
article 11?

You want us to integrate article 7 with
In other words, you do not want to emphasise

protection of liberty as a separate concept?

MR RUPPEL:

I think this is the conventional way of doing

it and we should just keep it there.

-

CHAIRMAN:
MR BARNES:
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Leave it as it is.
Subarticle (5).

Page 10.

Page 11.

We said there that "five per-

sons of whom no less than three persons are judges of the
Supreme Court of Namitia" and that we delete "or qualify to
be appointed so."
CHAIRMAN:

They are either judges or they are not.

But there was also a counter-argument, supposing

foreigners are appointed and they are judges.
MR BARNES:

If foreigners are appointed as judges in the

Supreme Court of Namibia they are judges, but they are not
qualified to be appointed so.

They are either appointed or

they are not appointed.
MR ANGULA:

I think the point that was raised here is that

you can be qualified to be appointed to the Supreme Court
of Namibia, but you might not have been appointed.

For

example, Prof Erasmus may become a judge tomorrow, and his
practice is in South Africa and you want him to come here
and assist you.
judge here.

He is qualified to be appointed to be a

What prevents you from getting Prof Erasmus

from South Africa to come here to assist you with certain
things?
MR BARNES:

That must be a different article that we will

have to consider for this constitution, and I am referring
to article 11(5).
MR RUKORO:

I think it should say "judges of the" as

opposed to "judges of a Supreme Court."

If it is "a Su-

preme Court", then I can foresee that maybe of some other
country, but in our constitution, when we talk of "the
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Supreme Court", then I suspect you are talking of only one
court, namely the Namibian one.
MR BARNES:

That is not the issue.

I can accept the inter-

pretation of "the Supreme Court" refering to the Supreme
Court of Namibia, I

just wanted to make double sure.

By

putting in the words "of the Supreme Court of Namibia", the
only thing it is going to cost us is a bit of typing.

But

I cannot concede to "or qualify to be so appointed."
PROF ERASMUS:

The reasining behind it was simply one of

availability of manpower.

If you have certain conditions

prevailing in the country and you have a thousand people
being detained under the provisions of this protection, the
idea is that if you have a senior advocate practising in
the local Bar and he has all the qualifications in terms of
qualifying for appointment on this board, in order to give
an answer to this manpower constraint, it must be possible
to appoint those boards with other people as well.
PROF KERINA:

I think Mr Mudge provided some memorandums to

be consulted by the attorneys on this issue also.
MR MUDGE:

No, not on this one.

MR KATJIUONGUA:

On subsection (5) Mr Barnes is talking

about, please reduce the 30 days to 14 days and the three
months to two months.

If the state can put so many people

in jail, then they must have facilities to handle the
cases. Otherwise they should leave them alone.
MR RUPPEL:

I think it is the manpower problem which is

addressed in this phrase which is causing the problem.

It
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If we limit it only to the Supreme Court

we will have a problem for starters already.

It should be

High Court because that is where we have permanent judges
all the time.

I fully support the argument by Mr Rukoro.

"The Supreme Court" in this constitution can only mean the
Namibian Supreme Court and not the German or American Supreme Court.

The words "of Namibia" won't make any dif-

ference.
MR BARNES:

I'm not strong on that, I am strong on this "or

qualified to be so appointed."
MR RUPPEL:

The intention is that it should be a judge.

PROF ERASMUS:

You want me to take out "or qualified to be

so appointed."
MR BARNES:
manpower?

Yes.

Can I

just respond to the argument about

In this constitution provision is made that the

president can appoint acting judges.

So, if there is pro-

vision and there is a learned gentleman practising at the
Bar that has the qualifications and the expertise, nothing
prevents the president from appointing him in an acting
position. Why should we have this uncertainty of people
that can be judges, can be this?
CHAIRMAN:

Just leave it out.

Three persons as judges of the High Court and/or

Supreme Court and then you take out the other words "or
qualified to be so appointed.

MR BIWA:

I have so problems with the appointment of the

advisory board by the president, article 5 and 6.
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DR TJITENDERO:

Point of order.

There was something by

Katiuongua on 14 days.
CHAIRMAN:

Fourteen days, agreed.

DR TJITENDERO:

May I raise an objection here?

these fourteen days is very arbitrary.

I think

We are going to

come back and say "let it go back to thirty days" because
of the shortage of manpower.

What is so sacrosanct about

fourteen, unless arguments are adduced that fourteen is in
the best interest of adjudication of justice, because if we
have the manpower shortage, the judges would get to these
people and we are going to problems.

I just don't agree to

the 14 as opposed to 30.
MR KATJIUONGUA:

Thirty is too long.

You might have an

innocent person sitting there for thirty days for nothing.
PROF ERASMUS:

I would just like to point out that I've got

no strong views on the manpower-issue or not, but I want to
draw your attention to the fact that the power of the
president in terms of article 81, the one raised by Mr
Barnes, on the appointment of ad hoc judges is for the purpose to fill casual vacancies on the bench and not for this
purpose.

So, some further addressing of the solution

offered by Mr Barnes will have to be provided for then.
it stands it does not provide for that possibility.

As

I have

no strong view on the manpower-problem, it is yours to
solve,

I

write it in.

I

just want to point out the impli-

cations.
MRS

!THANA:

I am getting lost, what are we discussing now?

- 69 Are we changing the principles upon which we have agreed in
the text here, or are we trying to see whether maybe we
missed something or something is not put the way it was
agreed upon?

If we are going to negotiate the principles

again, then it is something else.
CHAIRMAN:
ruled out.

I sarcastically said we are reopening and I was
I know the committee by now.

PROF ERASMUS:

Have you changed the periods?

CHAIRMAN:

No.

MR RUKORO:

In subarticle (3) where it says: "All persons

who are arrested and detained in custody shall be brought
before the nearest magistrate."

Last time we said we

should insert the words "or appropriate tribunal."
CHAIRMAN:
MR BIWA:

Page 12.
I don't intend to question the principle or re-

open the debate on this matter that we have already agreed
upon, I am just trying to throw it to the House to look at
the wisdom of the arrangement of allowing the president to
appoint an advising board.

If we require the judiciary

branch to be independent, and if we allow the president to
appoint an advisory board, would that not maybe affect the
independence of the judiciary?
CHAIRMAN:
MR BIWA:

But he appoints the judges too.
But there is a procedure prescribed for the

judges, but for this one there is no procedure prescribed.

MR RUPPEL:

The setting up of this advisory board is clear-

ly an executive function and it should be left to the exe-

-
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I do not think the legislature or somebody else

should do it.
MR MUDGE:

Can I

just ask a question, the advisory board

referred to in subparagraph (6), is it the same advisory
board that we have referred to in (5)?
MEMBER:

Yes.

MR ANGOLA:

About the advisory board, first and foremost

the president is obliged to set it up because you can't
keep people there for thirty days without being reviewed.
He is obliged and he is also obliged to make sure that
there are three judges on that advisory board.

These three

judges are appointed originally on the recommendation of
the Judicial Service Commission.
bound up.

So, all these things are

There is no way the president can avoid to

appoint this advisory board because there is
otherwise you violate the constitution.

....... ,

There is no way

you can appoint just anybody, you have to appoint judges
and judges are appointed by the Judicial Service Commission.

So I don't see the problem.

MR MUDGE:

Can't we solve the problem by just saying that

the advisory board by the president on the recommendation
of the Judicial Service Commission?

They are in any case

going to advise the president on the appointment of judges.
CHAIRMAN:
MR MATJILA:

We add that.

Page 12.

Article 12(b).

I think it should read "a

criminal trial" and not just "a trial".

And then whilst

still on fair trial, I would like to know whether in this
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article we should not make provision for a person to testify under 12(l)(d)?

No provision seems to have been made

for a person there to testify and I think this is very important.

When a person appears in court he must also be

allowed to testify.
MR MUDGE:

He must not be allowed to testify against him-

self?
MR MATJILA:

No, not against himself, against other people,

and whether we should not also consider here making provision for the corporal punishment of minors, because this
should also be included in our legal system.
MEMBERS:

No.

MR MATJILA:

If a boy of fourteen commits rape, then he is

just left alone?
DR TJITENDERO:

Rehabilitation.

Why should we do things

that are being outlawed in other states?
MR GURIRAB:

A proposal was made, did we add "criminal?"

DR TJITENDERO:
PROF ERASMUS:
protected.

No, we can't.
Civil rights and obligations are also to be

(a) refers to civil rights and obligations and

criminal charges.
CHAIRMAN:

So it is already defined there, there is no need

to add "criminal".
PROF ERASMUS:

May I just ask something,

just in order to

make sure there will be no hitches tomorrow or when you get
this document,

just to give a final instruction after you

have completed discussion of every article.

Just conclude
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the discussion, because sometimes people raise a point, you
give your indication, then others oppose it and then I
don't know what the consensus of the meeting is.
MR RUPPEL:

Like subparagraph (5). I am sure the lawyer

doesn't know whether these words "or qualified to be so
appointed" are now in or out.
CHAIRMAN:

They were taken out.

I specifically mentioned

that, but we are still confused.
MR MUDGE:

Mr Chairman, please, let me help you, I am now

in the middle here between two proposals.

We have agreed

that it can be the High Court and the Supreme Court and
people who qualify to be so appointed on the condition that
the advisory board will be appointed by the president on
the advice of the Judicial Service Commission.

We are pre-

pared to accept these people as long as the president is
being advised by the Judicial Service Commission.
PROF ERASMUS:

I've got that, but that is a very good

demonstration of how even a member and the chairman differ
as to what my instruction is.
MR RUPPEL:
MRS !THANA:
CHAIRMAN:

Is the latest the official one now?
Yes.
The amendment was on page 12, article 6, but

earlier we agreed that we are going to omit those words.
That was my ruling.

If you are changing that, that's good,

but don't tell me the chairman hasn't ruled.
MR ANGULA:
CHAIRMAN:

What is the decision now?
An amendment has been made to reopen the case

-

again.
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We were discussing page 11 when I ruled, and then

we went over to 12, article 6.

That is what honourable

Mudge suggested we should accept.

Now therefore it is said

that if we are going to do that, that other omission can
stay.

So it is a new decision.

Therefore we are deciding

that way now, because of the amendment on page 12, in subarticle (6) the words can stay.
MR KATJIUONGUA:

Again I say that twelve months is a long

term, but if you say so, go ahead but I am not happy.

May-

be one day we will sit and realise the length of time.

It

is on page 12 the third line from the top.
MRS ITHANA:
MR MUDGE:

But we agreed on twelve months.
We have agreed, we said it could be extended

from time to time, but we have agreed that it need not be
twelve months.
CHAIRMAN:
MR RUPPEL:

Three months?
No, that wouldn't make sense if we refer to the

3 months in subparagraph (5), and then we say "provided
that it cannot be extended for times of three months for a
total period longer than twelve months."

So that is quite

correct, we reduced it to three months and it can be extended but not for more than 12 months.
MR BARNES:

Article 11(7).

So it must stay.

The words, " ... illegal immi-

grants shall be denied the right to consult legal practitioners."

I would like to add the words, "in confidence"

or "confidentially" or "confidential", but he must have
that right, because under the old system, when you speak to
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your lawyer they stand there.
MR MUDGE:

On the next page as well.

MR BARNES:
CHAIRMAN:

Is it accepted?

In confidence?

Do we agree on "in confidence"?

MR AMATHILA:

I was just trying to find out from the law-

yers, I thought there is that arrangement applying to lawyers of relationship which is supposed to be assumed to be
confidential?
MR BARNES:

This man is detained, the police is there.

MR AMATHILA:

The constitution gives him the right to con-

sult his practitioner.
PROF ERASMUS:

If I may respond to that.

I have no problem

with adding the "in confidence", but I want to point out to
you that in terms of the limitations that are possible that
come later on, it will not be confidential to the point
that a lawyer is able to smuggle in a weapon to a detainee.
If there will be subsequent laws regulating this type of
issue, the confidentiality will be respected, but it won't
be an absolute right as all these others are.

There is no

problem in handling this.
MR BARNES:

Is there anything as an absolute right?

PROF ERASMUS:
MR BARNES:

Yes, the non-derogable ones.

No, I would like to have the words "in confi-

dence subject to the normal restrictions."
DR TJITENDERO:
MR BIWA:

No, that is contradictory.

There is no need to add that last part.

It will

now be up to the police to make sure that the lawyers
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doesn't enter with anything dangerous.
DR TJITENDERO:

I move that we proceed. Really, I think we

seem to be changing and inserting.

Here we are saying pre-

vention, and I think the distinguished lawyer also pointed
out the conditions.

If that right is given and under right

it is abused, because the security of the state is at risk,
and someone uses that confidentiality to bring in explosives or weapons, I think this is the condition that we are
being advised.

I think it is the intention and we should

just proceed.
CHAIRMAN:

Agreed.

We are changing things.

It stays as it

is because we have already agreed.
MR BARNES:
the text:

Let me address you on this matter, listen to
"No person who has been arrested or held in

custody or held in preventative detention" - this is not
just preventative detention - "arrest, or held in custody
or as illegal immigrant shall be denied the right to consult legal practitioners in confidence of their choice."
MR MUDGE:

No,

"legal practitioners confidentally."

It

also appears on the next page.
CHAIRMAN:

"Confidentially" is added.

MR MUDGE:

Can a person be expected to testify against him-

self?

It must then be inserted in (d).

CHAIRMAN:

It is there somewhere.

MR MUDGE:

There also the word "confidentially" must be

Page 13.

inserted under (e).
MR KATJIUONGUA:

Article 13(2).

Mr Rukoro reminded me
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here that, "provided that nothing in subarticle is construed as changing the provisions of the Common Law •• " and
he says there was a word "acquittal on practicalities" that
was excluded.
PROF ERASMUS:

That is why we added the accepted Common Law

understanding of . . . . . . . . . . . . . . . . . . . . .

These are technical

things, those are exactly included now.
MR MUDGE:

May I ask, where is provision made that you can

be expected to testify?
MR RUPPEL:

In (f).

"No person shall be compelled to give

testimony against themselves or their spouses."
CHAIRMAN:

Page 14 - agreed.

Page 15 - agreed.

We are

looking at omissions, we have already agreed on these
things.

We are not redrafting.

We are reopening as usual.

Page 16.
MR PRETORIUS:

Article 24.

Originally it read:

"Everyone

shall have the right to maintain private schools or colleges not funded by the State or any of its organs, provided
that" and we have deleted that and now it is back in
another form.

We have not decided on this.

"All persons

shall have the right at their own expense" and we deleted
"not funded by the State or any of its organs."
MR RUPPEL:
CHAIRMAN:

You have a different draft from mine.
Could you repeat again?

People talk too much by

themselves, they don't hear the honourable member speaking.
MR PRETORIUS:

The original text of, article 17 of Swapo•s

constitutional proposals, reads:

"Everyone shall have the
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right to maintain private schools or colleges not funded by
the State or any of its organs", and we decided to delete
those words, and it was deleted in the second text but now
it is back in another form with the same meaning, "at our
own expense".

So, the State cannot fund any private school

anymore.
MR RUPPEL:

They might on their own conditions.

MR PRETORIUS:

Not according to this.

DR TJITENDERO:

If you are a private enterprise, of course

you are funding it on your own, principle number one.

In

situations of social service, such as education, I do not
see any reason where a private school is doing a good job
and it is recognised and therefore in terms of either separate •.••. , this college in a very remote area, in Katima
or somewhere is doing a very good service to the nation as
a whole and therefore where necessary it could be aided.
But it shouldn't be an obligation of the State to fund
enterprises.

So, it is appropriate as it is.

PROF ERASMUS:

What we are dealing here is the right, the

guarantee to individuals.

It is a fundamental right, it is

addressing the individual.

It is giving a protection to

individuals or groups of individuals.

We are not here

addressing the duties of the state.
MR MATJILA:

Article 20(2), the last words in that para-

graph, "those in need."

Are they really necessary?

think every child will be in need.
DR TJITENDERO:

No, very important.

I

-

MR MUDGE:
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I think there are too many people who can afford

and they are not paying.
MR BARNES:

Article 18, administrative justice:

" .. aggrieved by the exercise of such acts and decisions
shall have the right to seek redress before a competent
court or tribunal or ombudsman."
MR RUPPEL:

He cannot redress.

MR BARNES:

By negotiation?

PROF ERASMUS:

In the chapter on the Ombudsman those pos-

sibilities are created.
CHAIRMAN:

Page 17.

MR KATJIUONGUA:

In (c) and (d) I propose the insertion of

the words "sex" in both cases.
MR PRETORIUS:

The same question, a boys school and a girls

school must we part of it, that is why sex is omitted.
MR KATJIUONGUA:

When you say, " •.. no restrictions of

whatever nature are imposed with respect to the admission
of pupils based on race" and then if you leave out "sex"
you might leave the doubt on the part of the person admitting that he can discriminate on the basis of sex.

So,

therefore I think sex is important, so that there is no
confusion, that it is clear.
PROF ERASMUS:

The implication is then, if I understand

correctly, that no Catholic Convent School for girls will
be possible, to give an example, if you add sex.

You do

not want to create that possibility.
CHAIRMAN:

It seems that to put in "sex" will complicate
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matters for other schools, so we leave it out.
MR BARNES:
CHAIRMAN:

The second one is on recruitment of staff.
"Based on race and colour" and sex too.

It can

come in there.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

Page 17, article 17(3)(d).

We changed (c), we

added "sex" in (d), but it is wrong, because convents are
taught by nuns and nuns are ladies and that is the practice, and we are saying now they have to allow men to go
and teach there.
MR MUDGE:

Sex is for once out.

CHAIRMAN:

It was not there anyway.

MRS ITHANA:

Deleted.

But how does it apply to other schools, if

somebody is discriminated against on the basis in other
schools that are not convents?
MEMBER:

How are they covered?

Don't overdo it.

MR KATJIUONGUA: Article 21- fundamental freedoms, l(e).
You all remember that I fought strongly many times and I
opposed the non-inclusion of (e) as a non-derogable right.
So please remember that I did not agree with you that that
must not be included.

I want 2l(e), also when you look on

page 20 that is also included, 2l(e).

But if you don't do

so, then please accept that I oppose that.

I want it to be

in.

MR RUPPEL:
want in?

We come to the other one later.

This one you

Then leave it until we talk about the non-
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CHAIRMAN:

I have already addressed the meeting previously

on the term "person", "citizen", "human being".
know, in 2l(f),

(g),

(h),

(i)

I want to

and (j), are these only fun-

damental rights given to citizens or to any person?
MR KATJIUONGUA: All persons.
MR MUDGE:

To move freely throughout the territory, to

withhold labour, to reside and settle in any part of Namibia, to leave and return to Namibia, to practise any profession and to carry on any occupation, trade or business.
Is that a fundamental right for citizens or for any person?
MR RUPPEL:

My recollection is that we agreed that these

rights should be for citizens.
CHAIRMAN:

It should be everybody.

You can't discriminate

against me because I am a foreigner to move about the country.
MR KATJIUONGUA:
MR MUDGE:

Subject to law.

If "subject to law" covers it, then I am happy,

but as long as we understand that this is the intention.
CHAIRMAN:

Agreed.

MR KATJIUONGUA:
labour".

No, in 17(f) it says "withhold their

I agree with that totally, but now to balance it

off, the other side of "withdrawing labour" is "lock-out".
Is that also allowed?
ployees.

"Withdraw labour" applies to em-

I said this also involves the employers, do we

allow them the right to lock-out?

- 81 I think those rights should be covered in

MR RUPPEL:

future industrial relations legislation, and not under individual right. It is not an individual right to lock somebody out, it is an industrial right, it has to do with
groups, industrial relations.

I think here we try to pro-

teet basic rights, individual rights.

So, the right to

withhold your labour is an individual right and rightfully
belongs here.

The right to strike already transcends this

right and it belongs in an industrial relations act, that
is where there is not specific reference to strike.
I

MR BESSINGER:

just want the expert to my right to deal

with fundamental freedoms in relation to subarticle (2),
because I think there is some misunderstanding, whether the
article, fundamental freedoms, covers foreigners or doesn't
cover foreigners.
CHAIRMAN:

We are now at the moment on the question of (e),

we are discussing something specific.
MRS ITHANA:

I thought when we allocated these freedoms to

individuals it was to protect them against exploitation by
the employers,
state.

just as we protect individuals from the

These are machineries who have powers to exploit

and oppress the individuals.

We cannot legislate for those

who have powers already.
MR BARNES:

Again on "withholding labour without being ex-

posed to criminal penalties."

I can agree with "with-

holding labour", but to say "without being exposed to
criminal penalties", does that cover "except subject to the
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Because if somebody has a contract with a

firm and he withholds his labour, he is violating and then
he can say "but I cannot be charged, I am actually guaranteed freedom of criminal penalties for an unlawful act."
MEMBER:

It is answered in (2).

MR BARNES:

I didn't know we had two additional legal ad-

visors, and I asked the legal advisor, is that covered in
article (2)?
PROF ERASMUS:

The reference to criminal sanction there

refers not to the civil law regulation of a contract, but
the criminal punishment so to speak.

In sub (2) the free-

dom is created for the state to make legislation to regulate, inter alia, in the labour code all these areas connected with labour, lock-outs and all the very involved
things in terms of unfair labour practices and those
things.

Sub (2) is very important, it creates the possi-

bility of making it very clear that none of these freedoms
are absolute.
MR BARNES:

I am satisfied.

CHAIRMAN:

Page 18.

MR MUDGE:

This is now becoming somewhat of an embarrass-

ment to me, because the fact that I have repeated to refer
to this

paragr~ph

might later really create the impression

that I am trying to obstruct what is actually objective in
this paragraph and this is not true.

We have now pushed

this paragraph away from the original article 9, back to
article 10, away again and I think it is now necessary that
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we get absolute clarity on this issue.
brief.

Let me be very

We are in fact discussing here the equality princi-

ple, equality and non-discrimination.
article 23 now.

I am talking about

If you look at article 10 in its present

form, you will find there that "all persons shall be equal
before the law, no person may be discriminated against on
the ground of sex, race, colour, etc."
that we will have to discriminate.

But now it is true

If we want affirmative

action in this country to achieve the objective of equality, then in a way we will have to discriminate and we all
accept that.

So, somehow in this particular 10 an excep-

tion will have to be provided for.

In other words, we will

hve to include there that in spite to our commitment to
equality and, non-discrimination, there will have to be
programmes, schemes, whatever for the advancement of persons who have been sociall, economically and educationally
disadvantaged by past discriminatory laws or practices or
in the implementation of policies and programmes aimed at
redressing imbalances, which is far-reaching, but I also
agree there.

In other words, people can be advantaged not

only because they have personally suffered, but also to
redress imbalances.

I support that.

Where I disagree is

that I cannot now cancel the rest of the constitution and
say nothing contained in this constitution shall prevent
parliament, because I cannot make my right to life and my
right to liberty, my right to elect a president, etc., all
subject to this par·t:icular programme.

I think if you read
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the paragraph as it is worded now, and you start with subarticle (1), then immediately it is indicated what we are
talking about, the practice of racial discrimination and
the practice of the ideology of apartheid.
problem we have, discrimination.

This is the

And Sir, for that reason

I want for the last time now to plead with you, let us take
it back where it was in the original Swapo-draft, put it
under article 10, the article which provides for equality
and non-discrimination and let us make this exception there
and say that nothing contained in the article providing for
racial equality will prevent parliament from making laws,
taking decisions and programmes, etc.

The reason - and I

feel strongly about this and I want to say it for the last
time - I don't want to have anything in the constitution
which will make people feel that they will be discriminated
against in every way, not only as far as programmes are
concerned.

So please, I want to plead with the committee,

in the interest of Namibia, not in the interest of white
people, in the interest of Namibia, let us not write something in the constitution which nobody can with any degree
of accuracy predict what it could mean.

Nobody knows.

You

cannot make a provision like this of discrimination free
from a constitution, from a whole constitution, but you can
make an exception on the basis of the equality principle
and the principle of non-discrimination.

So, my suggestion

is, and that is for the lawyers, I asked them - let me be
honest, let me be reasonable - they tried to solve this
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problem by inserting a subparagraph (4) on page 19 where
they said:

"Nothing contained in this articled shall be

construed as detracting in any way from the provisions" and
then they have six articles.
from article 10.

They say it does not detract

But it does detract from that particular

article.
MR RUPPEL:

That is exactly what it says here, "that it

shall not be construed."
MR MUDGE:

In other words, you can violate that principle,

you can violate the principle of property, you can violate
the principle of political activity, you can violate the
principle of culture.
ceptable.

It is completely and totally unac-

This has nothing to do with affirmative action.

Affirmative action means that there will be special programmes and policies to advance particularly the black
people in this country.

No problem, Sir, I am hundred per-

cent with you, but then, do not limit things which has
nothing to do with that, which might influence people to
say "in this case I feel insecure and I will not stay in
the country."

So I want to again plead with the advisors,

the people who have to draft it, to redraft this thing and
put it back where it belongs, where it was initially put by
the people who drafted Swapo's original document.
where it belongs, not here.

That is

Put it there and make it clear

that all of us agree that when it comes to affirmative action, the principle of equality and non-discrimination can
legally be violated.

That is what it all boils down to.
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It is true, Mr Mudge has been making this point

from that time.

In fact, he is the one who forced us to

bring it here where it is.

Now, I think the problem is

with the phrase "nothing contained in this constitution."
Why don't we just say parliament may enact legislation providing for that, without saying "nothing contained in this
constitution?"
may not.
MR MUDGE:

Then that is open-ended, parliament may or

Then we solve that problem.
We are discussing fundamental human rights and

when you deviate and detract from fundamental human rights,
it must be very clear what you mean.

You cannot be vague

and leave things open-ended, not in a bill of fundamental
rights.
CHAIRMAN:

The proposal is that it is taken back to 10.

Any objection?
DR TJITENDERO:

Mr Chairman, I am sorry, I came in late.We

should definitely be more careful in terms of what we are
doing here, because this is our own product.

This document

is our product, it is nobody else's and I do know from my
own experience limited as it is that when you have drafted
something, your intention, your everall emotional and
intellectual preparation is that of change and I think we
may be changing and over-changing.

What are we doing, is

it improving the position in 10 or is it saying something
else that it does not do when it is here?

I want to be

convinced and if the argument is convincing, then we can
shift it.

Why is it changing from here?

We brought it
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What are the arguments that have been adduced that

are so convincing and so overwhelming to shift it?
MRS ITHANA:

Unless I have misunderstood Mr Mudge, he is

saying, according to my understanding, this article is now
misplaced because it is put under fundamental human rights.
Article 10 falls under the same unbrella, so I don't see
the difference, because even if it is where it is, it is
still under fundamental human rights and freedoms, unless
we are changing for the sake of changing.
MR RUPPEL:

May I ask honourable Mr Mudge whether he does

not agree that this affirmative action provision should not
also apply, apart from where it originally came from,
equality and freedom from discrimination, but also to education?

I think that is one where it clearly should apply

and by all intents and purposes nobody should disagree
about that.

About property, political activity, culture

and fundamental freedoms, I think perhaps that is a bit
wide.

If we take those out and leave to the two, article

10 and article 20, then it applies to more than one fundamental right and then there should be a separate provision
and then we should say in subparagraph (2) of article 23,
''subject to the provisions of subarticle (4) of this constitution" and then in subarticle (4) we limit the articles
which may be infringed to article 10 and 20 and then it is
right.
MR MUDGE:

The honourable member will now achieve just the

opposite from what this article has in mind.

I think there
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What is the intention?

Let's for a

while not use legal language and come back to very simple
language.

What do we want to do?

We want to advance the

people educationally, socially and economically who have
been discriminated against in the past.
want to do.

That is what we

It comes out clearly in this article,

11

advan-

cement of persons within Namibia who have been socially,
economically and educationally disadvantaged by past discriminatory laws or practices ...

So, we want to advance

them, persons, but we want to go further.

We also want

implementation of policies and programmes to redress scial, economic and educational imbalances.

This has

nothing to do with persons, this could mean that we want
more black farmers, more black civil servants, etc.
want to achieve both.

We

But if we should just bring this

into the constitution, then we will have a problem, because
then white people will go to court and they will say

11

no,

but you can't do that, I have applied for a position and
now you appoint a person,
ference before me

11

a black person is now given pre-

or you give loans to black people in

Ovamboland cheaper than to white people.

You are discri-

minating against me and he will say on the grounds of article 10 which says your government may not discriminate.
then he will take you to court.

So

For that reason we have

to, in article 10, make an exception.

In article 10 we

must say that it is true, we don't want discrimination on
grounds of race and colour, but this must not be construed
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to mean that the government cannot have these special programmes for the black people in the country.

So you say

that will not be discrimination if the government would do
that.

That is all you have to do.

But if you would now

say ''nothing contained in this constitution'', then you do
not know exactly what you are saying.
MR RUPPEL:
CHAIRMAN:

I made a proposal to change it.
Yes, we are debating the whole thing, we have

already agreed on the principle, where does it belong and
does it mean what we meant with it.
PROF ERASMUS:

It is correct that affirmative action

amounts to preferencial treatment.

There is no question

about that, it does amount to a qualification of the normal
equality principle, in other words the principle of formal
equality.

Now one wants to address the substantive issues

of inequality and therefore one has to give preferencial
treatment to certain people.

Maybe it is our fault that we

in Johannesburg, when we started working on the thing, put
it somewhere else because we wanted it to be emphasised or
separated more clearly, but in terms of the qualification
that affirmative action is on formal equality as contained
in article 10, there could be more clarity in future with
respect interpretation and decisions by courts.

To take it

back to there, but then to do two more things, then to delete that paragraph 23(4), because there will be no more
need for it and then secondly, because of the logic of
things, because it is contained in the article on equality,
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then what is contained in 23(2), the reference to constitution there in the first line must then be reference to this
article, meaning article 10.

That could be a way to solve

your problem, to delete that other paragraph and then there
is no need to list all the possible things in the constitution that could come up.
MR RUKORO:
this thing.

If you decide so.

Yes, I am still under some kind confusion on
The first question that comes to my mind is,

do we really foresee a situation, if this thing stays where
it is with the wording as it is, whereby in order for parliament to socially, economically and educationally advance the disadvantaged, that parliament can come with programmes and measures that for instance violate the freedom
or somebody's right to life or freedom of speech, thought,
conscience, etc?

To me, if parliament try to do those

things, they will have one fate.
it is overboard.

It is unconstitutional,

They are being used for purposes that

they were not intended for.

There is no relationship be-

tween saying people should be put in jail, on the one hand,
and the advancement of people educationally and socially,
etc.

So, that is the basic conceptional problem that I

have here.
Secondly, it is true that affirmative action is a
qualification of the equality principle, but I think that
is one interpretation.

If that was the only interpretation

then a case would be made for Mr Mudge's proposition that
it should go to article 9 or 10 to qualify the equality
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But if indeed it goes beyond, if there is
'

another interpretation - as I suspect there may be namely, that apart from being a qualification it is actually a positive enhancement of the equality principle, then I
don't think you will achieve a lot by taking it and including it as part of the equality principle rather than to
have it here.

I think that was really the rational - I was

not part of this - why people may have felt to simply leave
it as part of the equality principle, to simply satisfy the
qualification or part of it.

But what about the positive

enhancement of the principle in terms of the gap that
exists economically, socially, etc?

Then I think it should

read as something that looks more overriding, and I think
possibly those who wrote this had this kind of interpretation in the back of their minds.
MR ANGULA:

I

just want to follow up on the very illusive

clarification by Mr Rukoro and I want to think of this a
bit practical, not theoretical at all.

What I thought this

article is saying, we have people among us who need to be
assisted to move towards equality, because they are not
equal anyway.

They need to be assisted to move towards

equality if we are going to talk about equality in society.
If we are going to talk about equal opportunity these
people will not catch up, because you are too far ahead,
and we are saying that we have certain people who need to
be assisted in that way.

Let me give an example.

I have

been having discussions with my friends from the so-called
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education authorities.
standards.
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The first issue which comes up is

Then I would have thought that you may have a

college here, this college will be there, it has equipment,
it has teachers.

In order to assist Caprivi Training Col-

lege, you are not going to go to Windhoek Teachers College
to take equipment and take it to Caprivi Teachers College.
You are not going to do so.
this:

What we are going to do is

You say Windhoek Teachers College is already provi-

ded for, but Caprivi Teachers College needs a laboratory,
you need that in Windhoek because it is already there. But
let us look at that college which is deprived, which needs
to be upgraded in order to reach more or less the standards
of the college in Windhoek.

Then we are trying to upgrade

the standards of that particular school.

I thought the

whole affirmative action is to assist those who are kind of
deprived in order to reach more or less the level of equality, not to take away from those who are already there.
That is why I don't have any problems with this, because
when parliament starts to legislate, you are going to deal
with specific things.

If you have, for example, a group of

school-leavers somewhere and they say these kids need this
or that assistance.

You will ask now many are out of

school and ask what you can do for them, because others had
an opportunity to go to school, they are employed, they are
skilled.

So you are trying to bring them to that level.

thought this is the whole principle of affirmative action.
It is not to take away from somebody else, it is not dis-

I
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tributive justice.
MR MUDGE:

But you will have to sometimes and I think you

can.
MR ANGULA:
MR MUDGE:
MR ANGULA:

No, you don't need to do that.
But you must.
If you can quote me a particular case?

I don't

have land, I don't think that I will come to Mr Mudge's
farm and say "give me a piece of your land."
CHAIRMAN:

I was told somebody did it.

MR MUDGE:

I think there is a lot of misunderstanding.

CHAIRMAN:

We have reopened a thing we have already decided

on.
DR TJITENDERO:

I want to first recognise and acknowledge

Mr Mudge's very progressive and consistent position, that
he has always been consistently against group rights, and
inasmuch as he was opposed to the group rights, he also was
opposed to the term "class of persons".

I thought that

position, vis-a-vis what he has just said now in stating
that this position would make the whites react and demand
certain things, obviously contradicts your previous position, because here now you are talking as if the affirmative action is basically designed, or essentially designed
to uplift the position of the blacks.

But I thought our

position is more general and wide and we used the word
"disadvantaged", and it goes without saying that there are
lots of disadvantaged white people in this country.

so, if

that be the case, and we would not have had any reason of
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I personally subscribe to, or the group rights, in that
context we are using affirmative action to uplift the position of the disadvantaged and we mean that and I think if
we don't, then obviously we may run into the difficulties
of reversed racisism.

I think it is also going to an ex-

treme to assume that certain things will be taken away from
people to be given to others.

In fact, what we are doing

in terms of social justice, is that we are widening the
base so that the distribution of both goods and services as
well as the opportunities expand to those who could not be
reached as a matter of policy, not as a matter of limited
or resources.

So, I am very much surprised that we have to

be caught into a situation that honourable Mudge very articulately and very progressively articulated earlier on to
the bringing of this article into the position in which it
is.

Secondly, it does not make sense to me to take this

23, place it under 10, still under the overall position of
fundamental rights.

If it was going somewhere else, I

think I would concede to that.

The distinguished lawyer

has also indicated the implications of deletion of certain
paragraphs that would be affected by the movement of this
particular article, and I think this is the assignment that
we are giving ourselves.

When we do that, certain things

are forgotten and are lost because we are shifting things.
In my judgment we are bordering more on caprice.

We shift,

the implications are not looked at, when we come to look at
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it, we begin to see the implications and we shift it back.
I submit that I think we will have to think twice.
not see any value in shifting this.

I do

rf it was going to

another heading, not fundamental rights, then it would make
a lot of sense that article 10 is very explicitly and obviously under the provision of fundamental rights and freedoms, if that is the basis on which we have to shift.
CHAIRMAN:

The idea was to qualify that fundamental right

which you are given, since will be a reversed kind, so that
you can amend this and say there will be instances in which
they are going to discriminate.

That is the logic. We are

not disagreeing on the principle now.
MR MUDGE:
Tjitendero?

Why are we debating?

Can I ask a question to the honourable member Dr
We want clarity when it comes to the constitu-

tion, am I correct?

We want the population there to under-

stand and fully appreciate the provisions of the constitution, am I correct?

When I put this in article 10 and I

say "no discrimination, equality, but we must have affirmative action, we will therefore have to discriminate
against those who have been advantaged in the past in
favour of those who have been disadvantaged" and we say in
respect the equality principle will be affected, and I go
out and I will tell everybody what I mean.

When I thus

therefore make affirmative action subject to a provision in
article 10 then I know what I am talking about.

When I go

out and I say nothing contained in this constitution and
somebody would ask you, Mr Tjitendero, what do you mean,
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constitution stands in the way of affirmative action, can
you list them?

Then you will probably say what you will

have to say now, I don't know, there might be something but
I don't know what.

How can I sell a constitution if people

if I give them an answer like that?
I am prepared to do that,

When I tell them - and

I have already done it, I said:

"You whites, you are going to pay for the sins of the past,
I tell you that.

You have discriminated and now there will

be discriminated against you and you had better accept
that."

I have been telling them that. But then I know

exactly what I mean.

I said discrimination when it comes

to the advancement by way of programmes, etc.
say nothing contained in this constitution.
what do you mean by that?

But I cannot
They will ask,

Does that mean that every arti-

cle in the constitution can be changed in the process of
affirmative action?
have the answer.

I am not going to sell a constitution

like that to anybody.
MR KATJIUONGUA:

I don't have the answer, you don't

I tell you,

I am not going to do it.

If we take the word "constitution" out and

substitute it with "article", will that solve the problem?
We say "nothing contained in this article" instead of constitution.
CHAIRMAN:

Which article?

MR KATJIUONGUA:

Article 23 or 10?

Article 10.

If you say nothing in article

10.
MR MUDGE:

That's it.

I think under those circumstances it
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might not make much of a difference, although it actually
belongs in article 10.
MR KATJIUONGUA:
CHAIRMAN:

That is where it should be.

Yes, what is the problem?

Can I just ask the other colleagues, what is the

problem in taking it back to article 10?
MR RUPPEL:

This article also deals with apartheid, and it

deals with criminal sanctions, it deals with slightly more
and something more special than just this qualification on
one article.

But the power under which parliament can make

legislation to implement the principle of affirmative action is under subsection (2).

It is only one subsection

really which is the operative part of this article 23.

So

I think it warrants a special place, but I fully take cognisance of what Mr Mudge says and the answer is what was
suggested here, if we say nothing contained in this article or say:

"Subject to this constitution, nothing shall

prevent parliament" and then in subparagraph (4) we say:
"Nothing contained in this article shall be construed as
..... from the provisions of article 10."

Then it is

exactly what he wants.
MRS ITHANA:

I thought we found the solution.

Honourable

Katjiuongua proposed something there and we all nodded, I
thought that was the solution.

I appreciate the explana-

tion given to shift this article close to article 10 ..
CHAIRMAN:

That is what honourable Katjiuongua is saying.

He said we should add "article" and we asked which article
and he said 10.

Are you saying article 10 must be men-
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MRS !THANA:

I am coming there.

I was saying that the way

we are taking it there, it looks also on the other side
that we want to negate the principle of equality.

One can

sense that to be so contrasting to each other to an extent
that people can start immediately reacting that "apparently we are going to be discriminated against", something
like that, which is not the sense of why we proposed it.
So, I am supporting Mr Katjiuongua.
CHAIRMAN:

Yes, you are saying we must take it back to

article 10.
MRS !THANA:
CHAIRMAN:

No, he didn't say that.
We say there:

article", article 10.
MR MUDGE:

"Nothing contained in this

What is the problem?

May I ask a question?

Is affirmative action now

becoming a fundamental right?
MRS !THANA:
MR MUDGE:

It is.
How do you declare the separate clause?

Is it

becoming a separate fundamental right to discriminate and
in another article you have an article making provision for
non-discrimination?
CHAIRMAN:

Who asked to separate it originally?

MR RUPPEL::

But under the same heading we are also dealing

with limitation of fundamental right.
MR MUDGE:

That is something different,

there you specify

limitation.
DR TJIRIANGE:

I don't know whether shuffling is a solution
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the other, but if we have to have a compromise, maybe what
Mr Mudge said is to bring it nearer to article 10, but not
necessarily to make it part of article 10, because then we
don't get what we want to achieve.
itself.

This is a concept in

But to have that link it may be taken nearer to

article 10, immediately after article 10.

Then I can agree

with that on the condition that also article 23(4) goes, if
we are going to actually take it as an article connected to
article 10.
MR MUDGE:

Of course, article (3) must also go back to 10.

DR TJIRIANGE:

No, what I am trying to say is that we have

to delete in that case article 23(4).
MR MUDGE:

Yes, it goes back to 10 and you delete (4).

DR TJIRIANGE:

What do you mean it goes back to 10.

It

goes out altogether.
MR MUDGE:

Subarticle (4) goes out altogether, but (1),

(2)

and (3) must go back to article 10.
DR TJIRIANGE:
MR ANGULA:

Immediately after article 10, maybe 11.

Let me help in this regard.

I don't want to

read somebody's mind, but I think what is frightening is
the word "apartheid" in affirmative action.
MR MUDGE:
MR ANGULA:
MR MUDGE:
MR ANGULA:

No.
The title is giving a problem.
No, repeat the word apartheid,

I don't mind.

Then I don't know what the problem is.

Anyway

in my view, if article 10(2) becomes (1) of the present
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(3) and personally I don't see a problem, because it does
not prevent you from doing what you wanted to.
MR BARNES:

Exactly.

MR ANGULA:

Because parliament will enact anyway.

MR MUDGE:

Let me just say this to the honourable members,

I have never heard that anywhere at any time when a government makes provision for underprivileged people, special ·
programmes, that this was ever considered to be discrimination in any case.

so, in any case, when you developed one

part of the country which is undeveloped, I have never
heard that anybody could say it is a violation of a fundamental right.

The problem only comes in when you have a

provision in the constitution saying you may not discriminate on grounds of race and colour and you do something for
black people, then you are in trouble.

So, we must avoid

that and that is why in article 10 we must say "should
there be special programmes, it will not be seen as discrimination."
talking about.
MR ANGULA:

That is all and then we know what we are
Then it is clearly defined.

I would say now that the only problem will be,

"nothing contained in this article", otherwise everything
remains.
MR MUDGE:

It binds the government when it has special

programmes.
MR RUPPEL:

Why don't you say it here?

You just say

"nothing in article 10 shall prevent parliament" and take
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talking about all the time, a limited right of parliament
to impinge on the right of equality against discrimination
and that is exactly what you want.

Why don't you want to

accept this concept in a separate clause?
MR RUPPEL:

Can you tell me why you don't want it in the

same clause?
MR MUDGE:

Because it is also dealing with apartheid.

MR RUKORO:

One reason why this thing is here and not

somewhere else, especially not in article 10, is that up to
article 21, under this chapter, we are dealing with fundamental rights and freedoms, and I think we are all agreeing apartheid and affirmative action are not fundamental
rights or freedoms.

Starting article 22, through article

23, 24, etc., these are all limitations, qualifications on
the preceding articles dealing with fundamental human
rights.

This is the appropriate place for it and if we

have to deal with Mr Mudge's problem, Katjiuongua's suggestion is the solution.
MR MUDGE:

Reference to article 10 and it remains where it

is and we delete (4).
CHAIRMAN:
MR RUKORO:

Page 19, article 23.
There at sub (3), I think last time Mr Katji-

uongua suggested the word "encouraged" sounds a bit paternalistic and I understand it was deleted.
CHAIRMAN:

Page 20.

MR KATJIUONGUA:

You said I should postpone my complaint
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Now I want 2l(e) -and for me that is very,

very fundamental- to be added to 2l(l)(b), 2l(l)(c) and
2l(l)(e).

For me it is totally and absolutely important. I

want that to be brought into page 20, subsection (3) and I
want it to be made 2l(e).
CHAIRMAN:

Article 2l(e) is added there in subsection (3)

of article 24 - derogation.
MR ANGULA:

I think this committee discussed freedom of

association and it was felt that in the case of a serious
emergency you might not even be able to associate, though
the government does not say "do not associate".

That was

the argument.
MR KATJIUONGUA:

The distinguished member Mrs Ithana asked

a question one day, if the president, for example when
there is an emergency or something, bans political parties,
will he ban his own as well?
situation.

I think that is a tricky

So, for me, in a multi-party democracy, for

example, unions and political parties to form, you can
limit their freedom in other ways, but you can't say "don't
do anything during this time, don't collect members".

For

me it is totally unacceptable, for me it is fundamental in
a multi-party political system that these freedoms must be
non-derogable, and I opposed that all the time and I will oppose it again today, because it touches the bones of my
beliefs.
DR TJITENDERO:

I think this is the easiest solution to

this, and I cede to the amendment, because a state of emer-

- 103 gency is a state of emergency and we have separated some
rights that can be derogated, and it doesn't make a difference one way or the other.
DR TJIRIANGE:
question.

I have no problem but I

just want to ask a

This does not in any way prohibit the state from

not permitting the creation of certain associations that
are for example facistic organisations?

That does not take

away that right from the state?
MR KATJIUONGUA:
MR RUKORO:

Those are not democratic organisations.

To answer that question, including this right

as a non-derogable one will not prevent government through
appropriate agencies to apply to the Supreme Court for
dealing with a clearly criminal type of political organisation.
MR ANGOLA:

I want to register my reservation on this very

strongly, because I know that this is not a practical thing
to say that freedom of association is a non-derogable
right.

It is, because it depends upon the situation.

If

there is war, there is no way we can have parties running
around holding meetings.
MR BARNES:
CHAIRMAN:

But there are other mechanics to address this.
The member has entered a reservation as we have

been doing throughout.
MR KATJIUONGUA:
CHAIRMAN:

Are we denying him that right?

No, I support his right.

Page 21.

MR KATJIUONGUA:

It is a question of information only.

don't know, the distinguished lawyer can tell us that,

I
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to rectify certain international conventions, like the
International Convention of Civic and Political Rights and
a number of African Conventions, European and Algiers and
other places which also deal with human rights.
PROF ERASMUS:

Basically the future government of the day

will have to make that decision.

What is not included in

the draft I have given you yesterday morning, are a couple
of articles, one of them, inter alia, the first one you
mentioned this morning about traditional councils.

There

is another one on the status of International Law and
international agreements in the law of the land.
come to that one.

We will

It will have a certain effect, but you

can't exclude parliament from deciding whether they will
agree to it or what the effect will be.

So we tried in our

drafting to marry the two things with each other, but that
article will come towards the end.
MR ANGULA:

Why did we not refer to this before?

Why is it

so urgent to refer to them now?
MR KATJIUONGUA:
DR TJIRIANGE:

Are you questioning my motives?

•

I think, if my mind serves me well, we have

agreed that article 17 of the other draft was not to be
deleted, but to be formulated in such a way that it doesn't
look like an obligation of the state.
asylum.
CHAIRMAN:

I am talking about

But it has been taken out altogether.
People said it is for the state to decide whom

they want to grant that asylum.
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Then it was said that it was going somewhere

else, not as an obligation.
PROF ERASMUS:

I think what happened that there was an in-

dication given to shift it to

directives, state policy,

and we will deal with it when we come there.

It is not in

the present draft, the previous speaker is correct.

I have

made a note of that, we will discuss it and bring it in.
CHAIRMAN:

Page 22.

MR KATJIUONGUA:

The way I read article 22(2)(b) I under-

stand it: "Unless before the expiration of that period it
is approved by resolution passed by the National Assembly
by two-thirds majority of all its members."

It means that

if you don't get a two-thirds majority, then it is automatically extended.
clearer for me:

What comes in subsection (3) is more
"Provided the National Assembly may, by

resolution by two-thirds majority of all its members, extend its approval of the declaration for periods of not
more than six months."

Then it means that to be able to

continue, it must have two-thirds majority. As I understand
the first portion, unless you have a two-thirds majority it
will continue.
MEMBER:

It is exactly the opposite.

MR RUPPEL:

On a proper construction it reads it follows:

The declaration shall cease to have effect and then it mentions the two automatic things and says "unless before the
expiration of that period it is approved by resolution of
the National Assembly by two-thirds majority."

So it

- 106 ceases to have effect unless it is before the expiration of
the period of thirty days, approved by a resolution of twothirds of the National Assembly.

So a declaration like

that can only exist for thirty days and it can only live
longer if two-thirds of the parliament is approving of it.
Otherwise it lapses.

It is a very harsh measure to control

any unnecessary declaration of emergency.
CHAIRMAN:

Page 23.

MR MUDGE:

I just want to ask in 5(b):

"The powers of the

president to make such regulations shall include the power
to suspend the operation of any rule of the Common Law or
Statute or any fundamental right or freedom."

Can we

really go that far and say he can suspend all fundamental
rights, or are there some fundamental rights which, even
under these circumstances, should be respected?

The right

to life, the right not to be tortured, the right to be
unlawfully arrested, for instance?

Just to mention exam-

ples, can even in an emergency those fundamental rights be
suspended?
MR RUPPEL:

The proviso in (b) refers to 24.

"Nothing

contained herein shall permit the derogation from suspension of the fundamental rights in defined in articles 5, 6,
9, 10, 12, 14, 15, 18 and 21."
DR TJITENDERO:

Just information, and this is to our dis-

tinguished lawyer.

I was consulting my notes, I think we

did change the heading for the chapter to State of Public
Emergency and then Martial Law as a subheading.

- 107 As it at present stands, I think it was also

PROF ERASMUS:

the old formulation,
Law."

"Public Emergency, War and Martial

We discussed it, but I think it must be pointed out

that under Constitutional Law, which is part of the law of
the land, when a state of war exists it has an effect, not
by that token

on the relationship with other countries,

but on the state of the law within the country, and under
that particular state of war, which could include a civil
war, the protections of the individual are specially protected.

So, for the sake of completeness we kept reference

to war there, because it is a particular condition of law.
DR TJITENDERO:

No problem.

BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

Page 24, Chapter 5 - President of the Republic.

MR KATJIUONGUA:

I think everywhere in the world the method

by which the president - we are talking about future presidents - are elected are included in the constitution.
should we leave it to an act of parliament?
decide here how he should be elected?

Why

Why don't we

There are two ver-

sions in this House, but why don't we put here how we want
future presidents to be elected?

I don't want to leave it

so vague because it tells me nothing now.
MR BESSINGER:

It says in article 28(2}(a} by direct uni-

versa! and equal suffrage.
PROF KERINA:

I think some of us held the position that the

first president should be elected by this Assembly and be

- 108 responsible to the Assembly for the first term and that
future presidents should be directly elected and that provision should be provided in this constitution.
CHAIRMAN:

But it was regarded as a transitional measure.

It was taken there by agreement.
MR BARNES:

We reserved our point.

point to you.

Let me just make our

We submitted previously, and I want to re-

submit again that in accordance with the 1982 Principles,
paragraph B.3, says:

"It will provide for a system of

government with three branches:

an elected executive

branch which will be responsible to the legislative assembly branch."

Then it says:

"A legislature branch elected

by universal and equal suffrage which will be responsible
for the passage of all laws" and then of course the independent judicial.

But we are now speaking on the elec-

tion of the president.

We have reserved and we heard this

morning that there is another concept that when you reserve
your right - according to explanations - at the United
Nations, it is not deemed that you are opposing the principle.

I then have to apologise for misunderstanding, be-

cause in Namibia it has always been that when you reserve
your right, you are not in agreement.

So if there was a

misunderstanding we would like to tender our apology.

When

we agreed in the document that was submitted to the attorneys on the 22nd December, Ad Art 31(1), it was agreed that
"the first president shall be elected by a simple majority
of the legislature constituted as an electoral college for
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that purpose."

Under this article we accepted that we

will have a parliamentary executive president.

We agreed

on the executive president and not a ceremonial president,
but with that agreement, according to this Ad Art 31(2),
which was submitted to the advisors in Johannesburg, our
rapporteur recorded exactly what we decided upon.

It is

our submission ...
MR ANGULA:
sion.

On a point of order.

We have to make a deci-

If we want to reopen the discussion, let us reopen

the discussion.

If you want to revert back to things we

have been dealing with, documents, who wrote what where and
when, let us decide on that first.
CHAIRMAN:

We can enter your apology that there was a mis-

understanding, therefore by reserving you mean you are
going to oppose it and then we go on.

But to reopen the

debate does not make sense.
DR TJITENDERO:

You can speak in the Assembly and address

them and we go on.
MR KATJIUONGUA:

Then the same applies to me, because I

must explain myself here, really.

So I can't do it here,

we are wasting time.
MR BARNES:

If you feel that way, Mr Chairman,

why I

wanted to reply to the honourable member's point of order
was that I said in my opening address this morning that if
we could succeed in finding solutions here where we reserved our position on a particular article, it would exactly
prevent the ...
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On a point of order.

Can we be told exactly

what it is the honourable members are not agreeing on, because I am not clear.
CHAIRMAN:

He explained that.

DR TJIRIANGE:

No, we said that was solved in this docu-

ment which we got today about the first president.

What is

now the problem?
CHAIRMAN:

That the first president must be elected that

way and he must sit in the Assembly.

That is the problem

we have.
MR BARNES:
CHAIRMAN:

That is correct.
The point of order was that there is no need to

reopen the debate.

You have explained now that by reser-

vation you meant you oppose it and therefore you are going
to oppose it in the Assembly.
DR TJIRIANGE:

On a point of order.

it stands talks about other things.

This document here as
Can't we wait until we

come to chapter which deals with those things?
CHAIRMAN:

We have the election also here,

(2)(a), but that

is for the subsequent ones.
MR KATJIUONGUA:

I think what I will have to do is to tell

you that I will speak on my position in the Assembly to
prevent the reopening of the debate here on this question,
for the simple reason that the 1982 Principles say "elected
executive.''

Now it does not tell us how elected, because

then it means we must decide how he is to be elected.

But

here we have already decided by direct universal suffrage.

- 111 In the case of the 1982 Principle it refers to the legislature which must be elected by that method, which means that
here it tells me nothing until we have agreed to that particular method, how directly he will be elected.

Therefore

I reserve my position in the sense that I am going to speak
on this in parliament.
DR TJIRIANGE:

I am still not clear, because now we are

talking about article 28(2)(a), the election of the president, the subsequent presidents.

My understanding of this

was that we have agreed on this, and this is for the subsequent presidents.

We have agreed on this.

On the pre-

sent president we had some other arrangements that are in
Schedule 7.

So now, I don't understand anybody to say that

we have not agreed on 28(2)(a).
an agreement.

Therefore I think this was

If we are saying that we are changing this

and going back ...
MR KATJIUONGUA:

I think Mr Rukoro, Mr Mudge and myself

reserved our positions on that question, that we are going
to discuss this in the Assembly when this was accepted by
the majority.

That was the position there.

DR TJIRIANGE:

My understanding was that we have agreed on

this.

We argued on this, we finally agreed that the presi-

dent would be elected in this manner.

If we are saying we

didn't, then I have serious doubts about what is going on
in this House.

We may then say we did not agree on any-

thing, including the second house.
we have not agreed on anything.

We had reservations and

!IIIIi
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I thought when we are debating because we are

trying to convince one another, compromise and even if you
have strong views and you try to convince others and you
fail,

then there is a consensus or a majority view that

they want it this way.

Then others enter reservations.

So, I thought I understood that this thing is agreed upon,
but they have a right to go and say "we did not support
this kind election."

That will be recorded.

I thought about reservation.

That is what

To reopen the debate is not

going to help us.
MR MUDGE:
MR ANGULA:

I want to talk on this.
I would like to accept the reservations made by

colleagues that they are going to talk on this.

I would

also like to put on record that we reserve the right of
replying, to explain why we think the president should be
elected directly.
MR MUDGE:

Of course.

MR KATJIUONGUA:

I am not opposed to the president elected

directly in principle.
clear.

I think for me the issue is not

I am not opposed to how we should discuss this mat-

ter, but I don't want to reopen the discussion, so if you
feel that I will have the right to discuss the issue in the
Assembly and you explain what you have in mind, then it is
all right.

Then I will speak in the Assembly.

DR TJIRIANGE:

I want this House to be clear.

Are the

gentlemen saying that they are reserving just the right to
explain the reservation or do they say we did not agree?
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Did we agree or

did we not agree?
CHAIRMAN:

Mr Barnes took the floor and said there was

apparently a misunderstanding and they apologised for that.
He said, in our view, when we said we enter reservations,
it meant we are opposing.
now.

That is a new version we have

If that is the case, we didn't agree and we take it

to the Assembly so that they know what we debated here.
MR ANGULA:

So therefore we also did not agree on the

second house.
MR RUKORO:

I think we are posing the wrong question when

we are asking "was there no agreement?"

If you ask it that

way, you will have problematic answers.

The question is

not whether there was agreement, the question is whether
there was a decision in this House, and a decision there
was according to me.

Based on the summing up of the chair-

man he sees what is the majority feeling, but with appropriate reservations made by honourable Katjiuongua, the
DTA-delegation and myself.

So maybe there was no agreement

in that sense, but people cannot say there was no decision
that on the election of the president this is what at committee level on that day was decided upon, but that those
of us who are having reservations were free to go and speak

"
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on those reservations, whether in terms of explaining them
or in terms of opposing this thing.

So the nature of the

reservation is relevant for our purposes.
there was a decision

The point is,

II
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CHAIRMAN:

So therefore we cannot discuss it, because a

decision has been taken.
MR RUKORO:

Except, I think the point Mr Katjiuongua was

going to raise here, if I understand him correctly, is not
that he is opposed to the election of the president by
direct universal suffrage, it is that he wants more detail
of what this entails, and if that is correct, then what he
is trying to do, namely to supplement it, is not inconsistent with what is here.
DR TJITENDERO:

Mr Chairman, I want to reserve my right to

take the floor, but I want to guided also as to what we
are discussing so that I can make a contribution.

I do

not know what the topic now is.
MRS !THANA:

I want to know, when people are talking about

reservations, what is meant.

When you say you are enter-

ing reservations I want to know what is means, because it
has to many diverging meanings.

We must be very careful

with that word.
CHAIRMAN:
MRS !THANA:

Mr Barnes answered that.
No, I am talking as a follow-up to Mr

Rukoro's statement that the DTA has reservations, NNF and
NPF.

I am saying he might also misunderstand the reser-

vations of the DTA, they may not mean the same thing as
his reservation.

We must be very clear.

CHAIRMAN:

What do we mean by reservations?

MR MUDGE:

Mr Chairman, we are wasting time.

I want to

save you a lot of time, can I have my turn, please?
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I want to answer the question.

Whether

the question is designed to buy time or whether the question is designed to get a very explicit explanation, I
think I will still entertain doubt and take the latter and
that is that we all have been exposed to various conferences, negotiations and we all know exactly what is meant by
the clause, "I reserve my right" when a debate is in session.

Conventionally - and we can disagree with it - it

means that you argue your position, you come to a point
where you are against or for, the debate goes on.
tually one side prevails.

Even-

You may have opposed that.

Once the decision is made you are not opposing when you
are reserving your right, because you have opposed in that

Ill
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process, a decision has been reached and I think the correct explanation is the position that has always been
taken by Mr Pretorius.

He has reserved his right consis-

tently from the very first meeting, but stating his own
position very cleacly.

There is no doubt in anybody's

li
mind who has been attending the first meeting as to what
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Mr Pretorius' position is.

But when he states that, he

also says "I have no problems with what is being discus-

~~,1

!

!:
j:
]hi

sed, I am not in agreement with it, my position is that I
go along with it, but I will have to explain that to my
constituency.

I think there cannot be any other defini-

tion beyond that.

The technicality that you may want to

bring in, I think that will not hold.

Therefore the defi-

nition of honourable Mr Barnes of the right to reserve

"
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am not saying to the committee, and we therefore must say
that as Mr Rukoro has explained, this whole thing is a
product of our decision-making.

We have agreed, we have

made decisions on it and that goes for everything.

We

cannot pick and choose that some parts we agreed, on other
parts we didn't, because otherwise we are saying to ourselves or we are beginning to doubt that we drafted this.
Fine, but on this we agreed like we agreed on all others.
I think we have to be very explicit here and say we shall
go to the assembly floor to state the positions, but that
should not be used to negate the decisions that we have
made here as a committee.

What really is disturbing is

that people seem to be, in my judgment, disassociating
themselves from their own decisions.

If that is the posi-

tion, as the chairman said, there shall not be any basis
to continue discussing this and we can throw it out,
definitely.

If, on the other hand, we are saying we have

fought for a number of positions, like we in Swapo fought
for executive presidency, we got executive presidency,
what did we give in to get this?

I think there was this

give and take and to me this is not academic when you say
give and take.

We are still opposed to the principle of

proportional representation, we are still opposed to the
whole question of second chamber.

Are we going to say we

reserve our right on these things that we in Swapo have
agreed to on the basis of what we got?

I am only citing

- 117examples.

If we obviously cannot agree on this, let's

stop here and walk out.
MR MUDGE:

Mr Chairman, I have my own view on this and I

don't think it is in any way conflicting as far as my colleague's submission is concerned.

I was not here when he

spoke, but I am sure, because we have discussed this.

I

don't know why we should now rule that this matter now
must go to the Assembly.

Whichever way we interpret

reservation, reservation means that you do not agree and
you yourself, Mr Barnes, myself, Mr Katjiuongua and Mr
Rukoro might reserve our position, but we have to go and
report back to our caucusses and we say we say we have
reserved our position, we are not going to stop them from
talking in the Assembly and even on insisting on a debate.
We are not going to stop them and I don't want that.
Frankly, the whole reason for coming together in this
committee was to reach consensus and see if we cannot go
back with one decision.

How difficult it might be doesn't

matter, nobody expected this to be easy.

It cannot be

easy, because I have been in politics long enough to
understand Swapo's position.

Whether I agree with it is a

different matter, but I do understand their position.
am sure that they also understand our position.

I

We stood

for a ceremonial president and an executive prime minister, that is where we started.

Where we are now we are

not even discussing a ceremonial president anymore, we
have given that up long ago.

We are in fact now discuss-

- 118 So, a compromise has al-

ing now an executive president.
ready been made.

When we talk about the election of a president, why
are we discussing and why do we differ on the issue of the
election?

Is it just because of the way the president is

elected or is there another reason?

Then, if we are very

honest, we will have to admit that we are more concerned
about the position of the president and the accountability
of the president, and not so much whether he is elected
directly or not elected directly.

I think we can, for the

time-being, even leave that, all of us can reserve our
positions as far as election is concerned and then discuss
and see if there is not a misunderstanding maybe as far as
the powers and responsibilities and accountability of the
president is concerned, because I have a feeling that
there might be a misunderstanding, because it was quoted
from the 1982 Principles and I think this is where it all
starts, because that the executive branch will be responsible to the legislative branch.

What does it mean?

I

asked this question to our learned friends down there the
other day before we adjourned.

I asked if they can help

us and tell us whether they think the way the constitution
is drafted now, does it give effect to that principle?

Is

and will the president and the cabinet be accountable to
parliament, will they be responsible to parliament?
does that mean in fact, the word "responsible"?
think we are that far apart.

What

I do not

I am sure that we are not.
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clear.

I suggested something the other day because I

though that might help us.

I said the president must once

during every session of parliament come to parliament and
defend his vote.

In other words, he will have to be

there, he will have to listen, he will be able to make a
speech, he will have to listen to criticism, he will have
to answer and after his vote has been approved, he can
leave again.
I read the chapter on that, which is a completely new
subarticle, I have seen it for the first time now, where
it is said that he will come and address parliament, which
is not exactly what we had in mind.
come and address parliament.

It is not enough to

When the minister comes to

address parliament he also has to answer, explain and
listen to criticism.

I think that is far enough.

That is

the way I see the responsibility and accountability.
CHAIRMAN:

If he has to come when his vote is debated and

he sits and answers questions, is that enough?
MR MUDGE:

Some of my colleagues feel that he should re-

main in the Assembly all the time.
have reasons for asking that.
might be problems.

I can see that they

Personally I think there

If he is in an executive position it

might be very difficult for him to be there all the time,
but it doesn't mean that he is not part of the parliamentary process.

Mr Chairman, you will be ministers, I can

guarantee you you will not be in parliament every day.

As

- 120 a matter of fact,

in most cases you will only be there

when your vote is under discussion or when your legislation is being discussed.

Most of the time you will be

outside parliament busy with your executive functions, but
it doesn't mean that you are not accountable to parliament, and I think because of this misunderstanding we now
expect the president to be there all the time.

If that is

the case then I have to tell Mr Hamutenya now "you had
better be there every day, we will hold roll call every
day to see if you are there."

I can't do that, it is im-

possible, it is not done that way.

If you can satisfy us

as far as accountability and responsibility is concerned,
then we will not insist that he will be there every day.
We are not going to treat any executive, including a
minister, like that, to expect him to be there every morning.

For that reason I feel that if we come to the point

and discuss it, I think we can come to an agreement even
on this very difficult issue.

But I want to say this, if

we cannot come to an agreement, if you interpret reservation that I will stand up and say "sorry, I did not agree
and I reserve my position", that is not the way I conduct
politics.

When I say I do not agree I will have to tell

exactly why and I will have to support my party's view and
I don't think we should do that.
that.

Frankly we shouldn't do

We must now sit here and if we sit here tonight

until the sun rises tomorrow morning, I will never forget
when I had to sell 435 to the DTA-caucus in 1978, it was
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o'clock in the morning.

Then I got it through.

I think

we can do the same, maybe some of the members will also
fall asleep and we can succeed.

So, let us discuss the

powers and responsibilities of the president, let us do it
without beating about the bush and maybe we can solve the
problem.
CHAIRMAN:

On that point, we are gentlemen, we decide on a

thing and come back decide to change it.

Honourable Dirk

Mudge just used those words precisely, that he said we
cannot decide on the elections, let's first skip it and
discuss the powers and then come back to it.

That is what

we did.
MR MUDGE:

That is a reserved position, but now new things

came in.
MR RUKORO:

The first point is what I dealt with on my

point of order, namely to try and explain that we actually
had a decision on these things.

The second point that I

was going to deal with, I thought there was an important
difference between Mr Katjiuongua's position where, if I
unerstand him correctly, he has no problem in principle
with the election of the president by direct or by popular
vote, but that he feels that we need to put in some more
in terms of the procedures right here, in other words to
add some more meat to the bare bones of this thing.

I
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think if that is the case he should not be forced through
this device of reservation not to improve on what we have
I
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The

last point is that after this thing I went to my party and
reported that I entered a reservation and I have my fresh
instructions and they are that I should remove my reservation, I should withdraw it.

So I have no longer a reser-

vation on the election of the president as it stands here,

I

as per new instructions.

11.

MR BIWA:
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I am taking the floor to admit that we decided
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on this issue badly, that while we agreed on the principle
of electing the president directly, I expressed some reservations on some aspects.

I remember I said that day

that I have no problems in electing the president directly
provided that that does not affect his accountability to
parliament.

I also said that in order to have clarity on

the matter, there is a need to decide on procedures of
electing the president.

I satisfied myself, at least I am

satisfied on paper that the election of the president
directly will not affect his accountability.

It also will

not affect the checks and balances built in.

But now the

question remains: Will the parliament have easy access to
the president, and the only way you can guarantee easy
access to the president is by having him in parliament.
Whilst saying so, I don't expect the president to sit in
parliament every day, that is practically not possible
because he has many other commitments.

But one has to

have a provision whereby we have the president in the
parliament whenever we need him to explain a particular

I
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If we leave it open as we

stand now, we will have no powers, nothing to rely on in
demanding the president to the parliament.
position remains more or less the same.

Therefore my

I have no problem

that he is elected directly, because I am satisfied that

I

h
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1

that will not affect his accountability, but let the parliament have access to the president, easy access to the

!II

:l!

president.

1:
I'

CHAIRMAN:

How do we define accountability, and when you

answer that, also define president and his cabinet.
do we understand ministers who are his assistants?

How
If

they are going to represent him, are they accounting on
his behalf?

Can someone define to me what we mean by

accountability?
MR BIWA:

~

.\,"

Since that point is arising from my remark, let

me just repeat that aspect.

I'

I am not longer having a

problem concerning accountability, I am satisfied with
what stands here. What I want is a requirement in the
constitution for the president to come to parliament whenever he is needed.

That is over and above the provision

made here that he will come and address parliament and the
state of the nation and answer some questions.

Besides

that I would like to have such a requirement to have the
president whenever he is needed by parliament.
MR KATJIUONGUA:
with one another.

Let us establish exactly where we stand
It looks to me that this thing of re-

servation and opposing has become some kind of ambush, the

'"'i
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I thought the sequence of

what happened was that you oppose something in this document, then it is said by the chairman that there is a
consensus if the majority of the people say so, then the
one who is in the minority decides not to pursue the argument, but he reserves his right that he will speak on this
issue in parliament why he was against the decision of the
majority.

The decision of the majority I understand is a

decision of the majority, but we must also keep in mind
that in this group there has been no voting, that one was
voted out and therefore the majority decided.

It is a

majority by establishing a consensus of those who are in
more numbers than the others.

So I don't think that, ipso

facto, it means that it was voted upon and therefore you
cannot say that you disagreed.

I did not understand it in

that way, whatever the use of the words might be.
So, when you come to the question of accountability,
accountability means in simple terms that those, either in
terms of the constitution, the constitution in the American systems says that the president by way of bills that
in introduces to parliament, by way of impeachment, he is
accountable to the legislature in that sense, but it does
not mean that he has got to come every day and answer
questions.

If they do so they can take to the Senate his

ministers for interrogation.

That is one way of account-

ability, because parliament can ....
proposals that he comes up with.

his budget or any

So therefore he must go

,,,
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That is why the president invites members

of Congress for caucussing, because he wants to get their
understanding for a certain bill that he is taking.
is in the American context.

That

In the conventional European

context the president or the prime minister in fact has to
be in parliament as much as he can to answer questions.
He doesn't have to be there every day, but he has to be
there at question time when the prime minister, Thatcher
or Helmut Kohl will have to answer questions, which is not
the case in the United States.
system we are talking about.

So it depends on what
There is more of a rigorous

IIi

control over the head of government than you have in
America, because of the separation of powers totally.
the British-context they somehow overlap.

In

But in any

case, the point I want to establish here is that if you
establish the constitutional mechanisms by which the
president, for example, cannot become a run-away president
or a dictator, that he knows the limits of his power, he
must be dominant, he must have power because he is the
chief executive, there is no question about that, but he
must know that there is a limit to his powers, limited by
the freedom of institutions as well and other institutions
are not all powerful, they can also run into trouble.
they negotiate differences.

;Ill

so

If somebody wants powers for

somebody and more or less ignore the other branches of
government, then we have a problem there.
That is why I said I am not in principle against the
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My problem

is that there are different versions of how you vote for a
president, which have certain implications as well.

To

say to vote directly by universal suffrage to me does not
say much, because even if you compare that with the 1982
Principles it says the president must be elected but it
does not say how.

That is why I say we must agree how the

president is elected, because it has implications on other
things.

It only says the legislature must be elected by

universal suffrage, but it doesn't say how the executive
must be elected.

So it must be a matter for us to com-

promise on and not simply to say by direct universal suffrage.

It might go against the 1982 Principles, we must

make sure that it doesn't that.

But in principle I am not

opposed to the president elected directly because I also
feel that you should separate the two, because maybe I may
be kicked out of Swanu tomorrow, but tomorrow they want me
to be a candidate in the election, so I want to have that
freedom to stand as a candidate.

If you make the leader

of the leading party every time the president, maybe he
might be president for ever.

So I want to be flexible on

that question, but I cannot be taken for granted, I want
to speak out about the finer technical details because
they have certain implications.
The other thing, I don't want to blackmail or whitemail anybody here, but I do not understand what sacrifice
our Swapo-colleagues have made, for example, by saying
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I think we

talked about these method of voting in the House, how they
work and things like that and so far I have not been told
the disadvantages.

The election that brought us to sit

here was proportional representation.

Who failed in terms

of getting their fair share of the vote?

Now we agreed,

for example, that the election to parliament will be by
proportional representation, the election to the second
house will be by single member constituency.
ture of two systems on different levels.
sacrificed more for anyone of them.

It is a mix-

I don't know who

I don't accept that

on that question you lost anything. I don't think so.
The question of the second chamber and proportional
representation, for heaven's sake I do not mind if you say
I opposed that particular thing, the second house must be
used as a blackmail to say "we took no decision."

If you

want to come to that level, go all the way, then go back
to the House and create confusion.

I think some of us

here started with a non-executive president.

I had my

good reasons for that, but somehow through discussions we
came to other conclusions.

So I think we all made sacri-

fices, not some people and not the others.

So if you want

to say the second house therefore must be out if this is
not accepted, please go ahead and do it.

Then of course

we are going to have deadlock in the House as well.
know the final consequences.

We

The final consequences will

be that we have to adopt the constitution by a two-thirds
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If want to have independence by 31st March,

then just try to be nice to each other and not try to push
each other around.
Therefore I see nothing wrong if we take a decision
here by consensus, we have agreed the committee will not
vote, and when somebody disagrees and I want to express my
disagreement in the House, that there should be a problem; that by being outvoted here by way of looking at the
faces of the people and you say "that was agreed" and nobody has a right to talk about that in the House in terms
that he disagreed;

that if you say "I was outvoted", then

say so that the consensus here meant that the minority was
outvoted.

Then I will say explicitly that I was outvoted,

the decisions and voting must take place in the Assembly,
not in this committee.
the presidency.

Therefore this is my position on

I think I have a bit of experience and a

bit of training and I cannot simply be expected to say
universal suffrage says everything, because there are many
methods how you can do that.

So we must speak up and say

elected by this method, and we must also establish whether
that method is compatible with the 1982 Principles, because the people outside are saying that a lot of the
things we are doing here are not compatible with the 1982
Principles.
MR RUPPEL:

I hear this outside as well.
I think some of the previous speakers have

cleared up some of the misunderstandings in relation to
the parties they represent, but I have a major problem

-
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We have been talking about this election aspect of presidency, we have been skipping it and we explicitly read
here - it must have been for the second or third time - to
look at the powers and functions of the president and the
checks and balances in relation thereto.

We have been

going through that more than once, and I thought at that
stage we would look at the checks and balances and powers
and functions somehow on the basis that the president
would be elected by direct vote, to see whether he could
run away or not.

Somehow that was the basis on which we

thought that we were looking once more at this complex
issue of checks and balances.

And now we find ourselves

again in the position that it is said you think we are not
so far apart, but we have to look at the checks and balances again and the powers and functions.

I want to,

really, clear this up, I want to ask the honourable colleagues on the DTA-side to accept for a moment that there
will be an election of the president by direct vote, and
bearing that in mind, to specifically point out where they
think there is a major problem in relation to the checks
and balances, so that we can specifically deal with it and
talk it out in the Assembly.
exactly where we stand.

But for once we should know

If there is a basic problem with

the election from the beginning, then say so, then we
don't have talk about checks and balances.

But last time

we understood the position to be that the problem was in
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about checks and balances time and again and we are still
back where we were.

So I really have a very serious

problem with the way we are operating here, and we are
thrown back time and again, we are not making headway.
CHAIRMAN:

Since there is a serious implication here on

the decision-making process of this committee, I want to
come back and refer you to Gurirab's position throughout
and also the lawyers saying that they didn't know whether
any decision was taken or not, because we don't decide at
the end, the chairman doesn't summarise.
accusing that way.

Gurirab has been

Then we decided that from now on the

chairman must try to summarise.

If the chairman has to

summarise, how does he know there is a majority or who
accepts what?

To summarise you have to access that there

is a certain consensus and then you summarise depending on
how you seen the majority is leaning towards.

How can the

chairman be able to summarise?
MR KATJIUONGUA:

In a summary, like you are saying now,

you also add that certain people have entered their reservations.
CHAIRMAN:

Which I have been doing.

what is meant by reservation.

But the question was,

I have been doing that. I

have been doing that with Mr Pretorius throughout.
MR KATJIUONGUA:
CHAIRMAN:

What did they mean by reservations?

That is where the problem is.

But you are now

saying reservation could have meant that if somebody
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Because there

is no voting, there is some kind of consensus.

But we

wouldn't have taken any decision if somebody would have
said no.
MR KATJIUONGUA:

No, if you allow the one who says no to

speak in the Assembly on this problem ...
CHAIRMAN:

That is what we said, that was my summary.

I

said that a person who didn't agree will go there like in
the UN where you explain your vote.

You go and explain

there that I have serious reservations about the president
being elected directly for this and this reason, but I
would have thought that the majority felt it must be that
way.

That is what we thought, the decision is taken.

MR KATJIUONGUA:

What does it mean that the majority felt

so?
CHAIRMAN:

Because we are taking a decision like it is

said now, we didn't vote.

I have to be helped as chair-

man, it is a serious question, because from now on what do
I say when summarising?
MR RUKORO:

Really, I think even if we were to continue

with this exercise uninterrupted until two o'clock tomorrow, we will not finish this document, not on the basis
of what we have been doing now, and I really feel that
maybe there is only one solution.

Let us suspend debate

on this thing, let us present this thing tomorrow as a
working draft to the Assembly and let us argue our respective positions there in the Assembly, because if we are
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there will be no document of any kind to submit and we
would have failed dismally in our mandate and we cannot
afford that, especially not against the background of
having postponed and postponed the meetings of the Nationa! Assembly.

MR MUDGE:

I want to ask a question.

If I look at the

situation now, "the executive power of the Republic of
Namibia shall vest in the President and his/her cabinet".
What is boils down to is spelled out later, that the
president will have to take his decisions in consultation
with the cabinet.

At a later stage, in spite of the fact

that some people might say that the executive power does
not vest in the cabinet, we make provision that the
ministers will be accountable to parliament.

We make them

in this constitution accountable to parliament.

As far as

I am concerned the president is also accountable to parliament.

What does that mean, he is accountable to par-

liament?

Accountable to parliament means that he will

have to explain to parliament and defend his policies at
some stage, I think during his budget, during his vote.
That is the way I see it.

I did not get the impression

that anybody is opposed to that.

As a matter of fact,

I

got the impression that they are in favour of that.
When it comes to the relationship between the president and the legislative assembly, let me be very frank
from my side, if there must be a division of powers you
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but there are some of them that we have spelled out.

One

of them is the appointment of the Public Service Commission which is, as far as I am concerned, very important.
We still have to find out from you, the Swapo-representatives about the political appointees.

I don't have abso-

lute clarity on that, the attorney-general for instance,
the auditor general, all these director generals.
to know more about that.

I want

It has not been finally clari-

fied, you will admit that.

Now we say we cannot agree, in

the meantime we haven't properly discussed those things.
If we have sorted that out, those few points, and I
listed them before I came to the meeting, accountability,
political appointees, the creation of departments, etc., a
few of those things and we can add to that, and if anybody
from Swapo's delegation can tell me why they should have a
problem in satisfying Mr Katjiuongua, why they should have
a problem in spelling out at this point in time the procedure which is going to be followed with the direct election of the president.

Why should that be a problem?

I

don't see why we should go and debate it in the National
Assembly if a problem like this can be solved for the
honourable member and for me.
is going to be elected.

I also want to know how he

We have now agreed the next

president is going to be elected directly.
remains, how?

Can't we agree on that?

The question

Can you tell me,
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Frankly tell

me you think these problems can't be solved?

Which means

that if we can agree on them, we can go to the Assembly
and stand up the one after the other and say to Namibia
that the founding fathers of this country have agreed with
consensus on the constitution.
reserved our positions.

Now we want to say here we

We must reserve our position if

you will not allow us to discuss our problem.
have to reserve my position.

Then I also

But I think never in my life

has a constitution been discussed so thoroughly by a group
of capable and articulate people in this world.
problem, Sir, we made a few mistakes.
always makes this mistake.

The only

I have a son who

When I ask him "when are you

going to complete this job", he always tells me "next
week" and I always have to warn him, "it is not going to
be next week, it is going to be next month".
week it is going to be completed."

"No, next

We made that same

mistake, we wanted to draft a constitution in a week's
time.

It is not done that way.

I have a definite con-

crete proposal and I want it on record, that we now discuss a few minor things, that we consider - even if we ask
Prof Erasmus to go and get a book somewhere where they
have procedures in electing a president directly.

We are

not going to be the first country in the world to elect a
president directly, it has been happening all over the
world, so there must be procedures somewhere available.
Secondly, we decide that the president and the cabinet
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with the cabinet, or she takes a decision.

Then we go on

and decide this whole question about political appointees.
Let's just clarity, I am sure it's not a secret, we discuss it so that we have an answer when we go back to our
people and explain to them establishing offices and appoint persons to those offices.
that.

Let's get clarity on

That is that, Mr Chairman, what is the problem?

MR RUPPEL:

Can we just get that clear, if .....

are

you going to accept the election of the president by
direct means?
CHAIRMAN:

There is a concrete proposal.

DR TJITENDERO:

I think Mr Mudge has outlined the things

that we need to discuss or he is inviting the committee to
address itself to.
proposal.

Honourable Rukoro before that made a

I think there should be some kind of statement

that after we have agreed of disagreed on that, then what
is the status of this?

We talk about accountability, but

are we agreed in principle or whatever form that after we
have gone through this document tonight, if we don't agree
on that I do not see any reason whatsoever to continue
with any kind of discussion that we have had for the whole
week.
given.

The same answers are going to be given that were
This is not a product of the Swapo-delegation, why

should Swapo be asked to provide answers as to how the
president is elected?

We decided here whoever has an

answer must provide and unless I am satisfied with that
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I don't want to discuss this.

It is a delaying

tactic.
MR KATJIUONGUA:

I am just wondering, in the light of all

this, if we say that the things which are left out here,
for example, that the professor said he has them on paper,
that they are added to this thing in whatever manner he
can, so that at least everything we talked about is on
paper, then we give this to the secretary together with
the lawyer, they add that thing to what they think we have
now and then they make copies, the thing is put on the
floor of the Assembly tomorrow and then we start from
there and we end this meeting now.
MR ANGOLA:
posed,

I want to come back to what Mr Mudge has pro-

I tend also to see things from his perspective,

that there are a few things people are asking about and I
feel at least we should discuss it, not just say we don't
want to discuss it.

I want to come back to the question

of procedure of electing the president.

Broadly there are

two ways of electing the president.
MR HAMUTENYA: On a point of order.

I want to get a

definition of procedure from Mr Mudge of how to elect the
president.
MR MUDGE:

I think the honourable member Mr Katjiuongua

has a problem, and he is in the best position to explain
what he has in mind.

I have some understanding for his

sentiments because I know that he has been courageously
defencing something which I thought is fair and reason-
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nominated, who will nominate him ..
MR HAMUTENYA:

Those things are here on page 25.

I want

you to tell us where you differ from that.
MR MUDGE:

Let me tell you what my position is. If we have

to debate in public, then we all have to debate.

I want

Mr Katjiuongua and all of us to come to an agreement here
and that not some of us are going to explain it in parliament.

He has certain reservations about the election

of the president.

I want him to make it clear to us so

that we can sort out that specific problem.
MR ANGULA:

Let us deal with the procedures, whatever they

are, and I want you to ask, now we have the procedure of
nomination, it is there, how this person is going to be
nominated, whether by parties or independent candidates.
I think it is provided for.

I think the next thing is the

conduct of the actual elections.

Can we put the conduct

of elections in the constitution?

How many ballot booths

are we going to put up in a particular area?
going to vote for two days, five days?
to put that in the constitution?

Are people

How are we going

That is why I am saying

that sometimes we talk about things, but we are not quite
sure what we want to get to.
are adequately addressed here.

But I thought the procedures
We are saying every

elegible voter in Namibia will vote directly to elect the
president, women, and everybody of 18 and above.

The

president can be nominated by a party or individually.

In
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He may be asked to deposit money, that will be provided
for in the electoral law.

Then of course there will be

people to conduct the actual election to receive the votes
and count them.
CHAIRMAN:

Do we put all that in the basic law?

That is a good question.

There is some basic

disagreement somewhere and I keep on saying that, but the
procedures, are they not enough, honourable Mudge?
MR KATJIUONGUA:

Let me put it this way, what stands here,

for example, you are leaving most of the things for an act
of parliament somewhere in future.
tells me nothing.

Therefore right now it

It is stated that "provided that any

registered political party shall be entitled to nominate a
candidate."

A political party can put up a candidate, the

question is, supported by how many people, is there going
to be a deposit?

Those questions are not answered.

They

are answered partly by saying the individual must have a
number of registered voters.

It is not even said whether

he is going to pay a deposit or not.

Those questions are

not stated here.
If we take the French model as a practical example of
how this is happening, two people or even individuals
enter their names by way of registration and become candidates.

Then a lot of things happen, deposits and all

these types of things.

At the end of the day you have

people on the list as candidates, they run in the first
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The two people who at the end of the

day get most votes, round off for a second round and the
one who has an absolute majority of the votes, 50% plus
one, becomes the presidential candidate.
tical method how you elect the president.
of directly electing the president.
system that we all know.

That is a pracThat is one way

There is the American

To what extent it is indirect, I

think, is an academic question.

The fact of the matter is

that you have 538 electors in the whole of the United
States, including the islands of the United States and
Puorto Rica as well, who constitute an electoral college
as if actually they are voting for the Senate in the House
of Representatives plus three people from the off-shore
islands and all these people have to chose between the two
candidates or even independents for that matter.
MR HAMUTENYA:

From the counting of the votes you already

know
MR KATJIUONGUA:

Then we disagree there.

I have provided

two methods, you tell me one of yours.
CHAIRMAN:

The honourable member had the floor, he was

interrupted in a rude way.
MR KATJIUONGUA:

You can tell me yours, then we stop here

and we go to the Assembly,
MEMBER:

that's all.

Is it in their constitution?

MR KATJIUONGUA:

It is in their constitution, yes.

All of

them are in the constitution because they are constitutional instruments, not in an act of parliament.
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MR ANGULA:

Why don't we just put them in?
When we discussed these procedures we agreed

that we must put our procedures as simple as possible for
our own people.

I think we agreed to that, we said so.

That is why we made this particular procedure of nomination very, very simple, that we are not going to have
these primaries or whatever.

But we allowed for a second

round, because you may elect people and nobody gets 50%
plus one.

We said we should adopt a simple procedure.

So, what we can ask our colleague, Mr Katjiuongua, is
whether he agrees with this procedure.

If he doesn't

agree with it, then of course he can propose his own procedure.
MR KATJIUONGUA:
MR MATJILA:
Chairman.

I proposed two methods.

I think we are overstretching the debate, Mr
We should ask the lawyer to draft a simple pro-

cedure for future elections of the president.

We seem to

be in agreement with the principle that future president
must be elected directly.
MR RUKORO:

We discussed the national assembly and the

mode for electing the national assembly, it is in Chapter
7, page 35, and there we provide in two lines that members
of the Assembly will be elected by registered voters by
general, direct and secret ballot.
other page:

Then we say on the

"The members shall be elected in accordance

with procedures to be determined by an act of parliament",
because I think the spirit was that you cannot include the
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We used

the same procedure when dealing with the National Council,
where we say the National Council shall consist of two
members from each region, and then we say the elections
for members of the National Council shall be conducted
according to procedures to be prescribed an act of parliament.

We go on, we do the same thing with regional and

local government, that they be defined by act of parliament.

I think if we have to be consistent, honestly, when

what we have agreed to or at least decided upon up to now
in terms of the election of the president and where it
provides "shall be by direct, universal and equal suffrage'' and then it goes on, any registered party can
nominate, individuals can stand, but the rest of the details to be determined by act of parliament.

I think that

is consistent, and to try and specify this one, maybe some
other delegation would want to say "to me the president is
not that important, let's get the procedures for the National Assembly also in more detail and the National Council and the local government.
up?

Where are we going to end

So, for consistency sake, maybe, let's just agree

whether we are for or against this thing, subject to the
details of an electoral act.
PROF ERASMUS:

I brought many books from the University of

Stellenbosch, I can go and collect all the constitutions
of the world there.

The reason we did it like this is

simply because we wanted to have contained in the consti-
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Now, some of these things

that have been mentioned as being problematic because they
are not in here, are described here as principles.

It is

stated, for example, that if you have numerous candidates
and you have to have the election been run in rounds, it i
stated in this draft that the eventual position must be
that he or she will receive more than 50% of the votes.
That is contained in your principle.

It means when you

draft legislation afterwards, you must draft it in such a
manner that you want to exclude less successful candidates
through the process and eventually there must be a final
election that that principle can be honoured.

When it

comes to the number of people, the composition, the size
of a population isn't a stagnant thing, it can change.

We

thought stating the principle that not only political
parties but also nominess would be possible and then requiring a certain number of people, it is difficult to
amend the constitution, if we lay down the number of
people now and in twenty years' time you want to change
it, you have to go through the formal amendment.

If that

is not enough we can exclude the other ones as well.

I

can go out and collect constitutions and cite them here.
We tried to put in the principles.

If we have missed some

of the principles, tell us now and we will put them in.
CHAIRMAN:

Isn't it wrong to say there is no procedure?

Article 28 is dealing with the procedures for electing the
president.

It may not be enough, but to say there is no

- 143 procedure is wrong.
PROF ERASMUS:

Every act that will subsequently be adopted

must honour this article if it is adopted.
MR MUDGE:

Can we go on for the time-being?

Maybe the

lawyers can come back with a proposal.
MR RUPPEL:

They must know what they must put in.

PROF ERASMUS:

Unfortunately we can•t draft a constitution

with reservations.
MR BARNES:

I have gone through now no less than about

five lists that my name was on and everytime I am not
afforded the opportunity, but I accept your difficult
situation.

I want to make it abundantly clear, I want to

make it very, very clear, we as the DTA-delegation is not
against the principle of a president that is elected by
direct vote by the people, direct, universal and equal
suffrage.
dents.

We are not against that for the future presi-

As a matter of fact,

at a stage, if the minutes is

read, I particularly made mention of this.
concerned about is the first president.

What we are

Mr Rukoro says it

stands there when it comes to the National Assembly that
they will be elected by direct universal suffrage.

If

they should turn this body into a legislative assembly, it
meets every requirement, this body was elected by national
suffrage for another purpose.

But nothing prevents us, if

we can reach consensus, to transform this into one arm of
the parliament.

But to use a democratic process for an

undemocratic act, this is where our problem lies, because
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if we read here, the president shall be elected in accordance with the provisions of the constitution and subject thereto.
to be."

That is not happening unless we say "deemed

We have problems of the 1982 Principles that says

"an elected executive branch" and here already we start
with his or her cabinet.

We believe that an executive

branch is the president and the cabinet.
CHAIRMAN:

That was discussed and agreed on.

MR BARNES:
CHAIRMAN:
cabinet.

I am using that explanation ...
No, we are talking about the president and his
Who used that language?

This committee or only

some people?
MR BARNES:

Mr Chairman, if you will afford me the oppor-

tunity to express myself on our position you will see that
I use this expression, not that I am in conflict and disagree that that decision was taken, his or her cabinet.
If I cannot use an example to show what the further implications will be.

Up till now we have discussed this

point, that is why I was supporting Mr Katjiuongua when he
said "let's take this constitution, those schedules that
the legal advisor have, let's put it on, let's submit it
to the National Assembly as a working document and nothing
prevents us from coming back and completing that document.
But Mr Chairman, the fact remains that this as it is here
is inconsistent with the 1982 Principles and this is the
thing, that we do not want to be the laughing stock of the
world or the international community, and we say, and I go
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on record and I want to be recorded:

We are not against

the election of the future president by direct, equal,
universal suffrage.

Our problem is with the first elec-

tion.
CHAIRMAN:

But then the Assembly also has to be elected.

MR MUDGE:

Then the Assembly has to be elected.

MR RUPPEL:

Article 126 provides for that.

MR BARNES:

Yes, but first to be elected by the Consti-

tuent Assembly and if he is elected by the Constituent
Assembly, he is accountable to the Assembly.

He is then,

by virtue of that election, an executive, parliamentary
president.
MR MUDGE:

If a future president is elected by direct

vote, he will still be accountable to parliament.

We can-

not say only the first one will be accountable to parliament.
MR ANGULA:
ted?

Can we follow the procedure that was sugges-

We have dealt with the procedures of elections.

If

Mr Katjiuongua wants to add more, let him draft it and
give it to us.
MR KATJIUONGUA:
MR MUDGE:
uongua.

I won't do that.

No, you are not going to do that to Mr KatjiWe are not going to fight Mr Katjiuongua.

is not the way we are going to solve the problem.
what we have agreed, and this has been proposed:

This
I think
The

election of the president can be provided for in an annexure, it is possible.

Let the lawyers tonight sit and
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MRS !THANA:
MR MUDGE:

It is here, Schedule 7.
I received that, but I thought that was just

an index.
MR BARNES:

All that article 126 says, "notwithstanding

the provisions of article 28 of this Constitution, the
first President of the Republic shall be elected by the
majority of the members of the first National Assembly.
Upon the election by the National Assembly the first
President of the Republic of Namibia shall be deemed to
have been elected under article 29 of this constitution.
Upon assuming office, the President shall have all the
powers, functions, duties, immunities, etc."

Again I want

to submit - and here I am in total agreement with my colleague Mr Katjiuongua, apart from the position of the DTA.
If the first president is elected by the National Assembly
he is a body of the National Assembly.
MR HAMUTENYA:

We are going to turn ourselves into the

National Assembly.

Would we follow the powers adopted in

the constitution or ....
CHAIRMAN:

The question is, this applies also to the Na-

tional Assembly, we are going to transfer this Constituent
Assembly into a National Assembly, which also has a prescribed way of being elected, subsequent ones.

Are we also

going to follow those rules with this Constituent Assembly?

Are we going to be elected also?

MR BARNES:

If that is the decision to bring the democra-
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CHAIRMAN:

Did we discuss this and come to a conclusion

that this Constituent Assembly will be transformed into
the first National Assembly, because we are not going to
have a second house?
MR HAMUTENYA:

And it will exercise all the powers which

are prescribed here for it, for now and for the future.
MR RUPPEL:

It is really hair-splitting to put it on a

different basis.
MR PRETORIUS:

Just to make quite sure, you now said that

this Assembly will be transformed into a National Assembly, but I didn't find anything in this document about it.
MEMBER:

It is there in Schedule 7.

MR MUDGE:

Will the president, say for instance Mr Nujoma

is elected as president, do you have an intention of withdrawing him as a member of the Assembly and replacing him?
Is that the idea?
MEMBERS:

Yes.

MR BARNES:

That is exactly what we thought.

MR RUPPEL:

But the idea has always been that he is ac-

countable whether he is elected directly or not.

I think

Mr Mudge raised it a couple of times, the principle is
involved.
MR MUDGE:

I suggest we discuss the next article, I have

quite a number of questions to ask.
is in any case exhausted.

I think the argument

I think Prof Erasmus will draft
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I

think the principle of a directly elected president is
accepted, it is just the procedure to be followed and I
don't think we must be dogmatic now.

Let us continue, I

have quite a number of other questions to ask.
DR TJITENDERO:

May I at this point move that we have

reached a point of saturation,

(b), we adopt this as a

correct reflection of our deliberations here, with all the
reservations endorsed and we proceed, because there is no
end to this process and previously I said delaying, but
obviously, do we ourselves take it that we are accountable
too, that we promised people out there and we are assigning accountability to other individuals, but when it comes
to ourselves, we are sitting here, going over something
that has been agreed to without an end.
MR MUDGE:

Mr Chairman, I want to object.

Please, what

the honourable member is saying now is just provoking
other people, it is unnecessary, it is not going to help
us in any way.

Let us not put things like that on record

just to be difficult, please.

I suggest that we go on

with the next paragraph.
DR TJITENDERO:

No, unless we agree on this one.

If there

is no agreement we just forget it?
CHAIRMAN:
MR RUPPEL:

Yes.
Mr Barnes said, "now you have said it", what

does it mean?
MR BARNES:

Exactly what I said, Mr Ruppel, exactly what I
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MR RUPPEL:

But what was the intention of it?

Let's deal

with it now.
MR PRETORIUS:

My problem is not solved by Schedule 7.

I

think article 113 in the old working document was deleted.
Schedule 7 is talking about "the National Assembly", but
which National Assembly?
MRS !THANA:

The Constituent Assembly.

MR PRETORIUS:

Article 113 of the old document was omit-

ted.
MR ANGULA:

We must make a decision.

Are we going to ask

the lawyers to include everything in this document?
CHAIRMAN:

As I hinted the other day, since I heard ru-

mours, we are working on rumours, suspicions and so on and
I have enough information what people are doing here.
That is why I said we are not going to agree.

I have

learned that Swapo is deciding on date of independence, so
it must be frustrated,

so that it looks as if Swapo is not

going to get what it is determining.

Then I saw from the

debate and other suspicions that people got from outside
what the intention of Swapo is apparently.
Barnes said "now we've got it."
suspicion still.

That is why Mr

So there are a lot of

We are dealing with individuals who al-

ready exist, who is going to be president.

I mentioned

that earlier, but people denied it, but we have a clearcut individual, Sam Nujoma, we are dealing with.

Those

things are coming out, and apparently certain people have

- 150 referred either in the campaign or somewhere else, these
are things we are dealing with in the draft constitution,
suspicion, and we are drafting the constitution on suspicions what I think he might do when he is in power,
knowing his history.
MR MUDGE:

Can't we go on with the discussion?

MR GURIRAB:

Sam Nujoma will be the president of Namibia,

so that should constitute a correct record of what we have
decided.
sembly.

We should continue and take the rest to the AsWhy should we waste time?

DR TJIRIANGE:

I

just want clarification.

Honourable

Mudge was talking about the lawyers drafting something on
the constitution.

I don't think that is necessary after

what honourable Rukoro has said.
the lawyer that task,

If we are going to give

then he should do that to all the

organs, the National Assembly and everything
MR MUDGE:

Please, I appeal to both sides, if the lawyers

would now draft an annexure which can be added as a working paper to the document, at least then we have a responsible discussion on this issue.
Katjiuongua.

Let us accommodate Mr

For God's sake, what is wrong with that?

the procedures to be followed with the election of the
president, let them look at some ways other countries do
it, let's do that and let's continue with the discussion
right now and for the time-being we have the minimum in
the constitution.
DR TJIRIANGE:

I did agree with that.

All this is the

On
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If the lawyers are

-

going to write such a thing for the president, they should
do it for all the organs.

What is the need?

standard approach here of all the organs.

We have a

Why single out

the president?
MR MUDGE:

We will also come to the local authorities, I

have some suggestions there as well about the procedures.
CHAIRMAN:

My problem is that if we continue to skip this

again, we have already done it twice, what will we say?
MR MUDGE:

We aren't skipping it, we are asking for an

annexure.

Maybe he can improve on that, why not?

CHAIRMAN:

What did we decide on article 28?

MR MUDGE:

You make it very difficult for me to be help-

ful if you don't allow that.
MR KATJIUONGUA:

I want to suggest that the lawyer adds

whatever is left out, the things that were discussed here,
to make it more of a reflection of what we discussed here,
because right now it is not a total reflection of what we
discussed here because some of the things mentioned are
not included.

So, our good friend there will include

those things and then the document is tomorrow circulated.
I am sure under the pressure of the public eye, for us not
to look like fools, we will be able responsibly to solve
our problems there.

I think we should now close this

meeting and go home.
MEMBER:

So we are going to make statements?

MR KATJIUONGUA:

Whatever proposals we have, let's say
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I will come

up with how I think it should be done, then you tell me it
won't work and then you come up with yours.
MR MUDGE:

I have a few points ahead, so I cannot agree to

an adjournment.

I was instructed by my party to discuss

the constitution and I am going ahead with it.
MR ANGULA:

We must have the political will and courage to

do things.

If we come together and deliberate on things

which will have no consequences for the drafting of
things, we will get nowhere.

So, if you don't have that

political will and courage, then we mustn't deceive the
public that we are doing things.
MR MUDGE:

I propose that we continue with article 31.

CHAIRMAN:

If I could be told what happens, what the ...

are, we can do that.
MR MUDGE:

I was told 27 was accepted when I was out of

the room.

Article 28 we have discussed, we could not

agree.

We can discuss the term of office, I don't think

it in any way affects the way in which he will be elected.
I don't have a problem with 29.

What is needed in 28 is

an addendum on the procedures to be followed.
MR RUKORO:

I support the other motion which was here, I

don't want to call it a correct reflection because there
are things that are not there, but I just want to say that
the document as it is there, with all the other schedules
and stuff, will be presented as the working document from
this committee to the Assembly, and the way I understand
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up and speak and when we come to article 30 I have reservations and so on.

I thought tomorrow we are just going

to say as the chairman said.
MR MUDGE:

Shall we say that matter is still under dis-

cussion?
MR RUKORO;

My idea was that we present this thing as the

working document, explain that most if not all of these
things have been agreed upon,

that there are others on

which no agreement in the sense of consensus was reached
and that the various delegations are going to pronounce
them on those areas where there is no agreement.

Then

when discussing the constitution article by article, it is
only then that the person will say "on that I have a
reservation, or,

I wish to say something about this", but

that tomorrow we are not going to hear speeches.
MR MUDGE:

In any case we are not going to have any

speeches tomorrow.
MR RUKORO:

You stand up, state a reservation as and when

that particular article is being discussed.
CHAIRMAN:

Now for members to prepare, can we agree on

which articles?
DR TJITENDERO:
the way.

I think the honourable Rukoro has paved

As far as I am concerned the contents of this

document has been agreed, and this is the difficulty.
Unless the rapporteurs hear that on this issue there was
no agreement, as it is said some things were not, what
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That in itself is a reflection that

in fact we are being dishonest to ourselves.
MR MUDGE:

Mr Chairman, what are we doing now?

All the

remarks made ..
DR TJITENDERO:

Let me finish.

We accepted this and we

cannot in all honesty say that there are things we did not
decide on.

These are our decisions.

I~

we say that, of

course the politicians have ample opportunity to go on and
state whatever they want to state, but where we are having
difficulty just to make a simple statement to say we enter
this as a record of this committee correctly, so that
those who are taking minutes will take minutes and those
minutes would reflect our di~cussion here, and say some
things are agreed to, other things are not agreed to.
MR KATJIUONGUA:

I will ask Mr Mudge and my neighbour

here, Mr Mudge, if we put it this way that I think the
problem is, as I see it from the faces here, somehow we
have run into a deadlock in understanding one another, so
therefore it doesn't look liKe it is going to be more
productive to leave something and continue with the other
one.

Let's leave those poin!s on which we disagree for

you to raise them in the Assembly.

What I said, and I

don't want the word "dishonest" to come in my direction,
because I am never dishonest~ I think what I said was that
this document was not complete because there are certain
things which were omitted, which the professor said he has
taken note of that.

I want those things to be added here,
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to begin with.

agree with every page.

I am not going to say that I disIf you look at my paper here,

there are many things I have totally no problem with.

But

please, for heaven's sake, don't tell me that where I
disagree in this committee I should not say so in the
House.

I will say it.

But the things I have no problem

with I will defend.
MR MUDGE:

I think the position is right now that there

is no unanimity, no consensus on article 28.
clear.

That is

For my party, tomorrow when we have a caucus, to

clearly determine our position on 28, will depend very
much on what we are now going to discuss in 29 onwards.
Let us go on, now.
DR TJIRIANGE:

so, now that we are going to go back on our

decisions all of us will reserve that right.

We can just

reopen everything, we have not agreed on this, we have not
agreed on that.
MR MUDGE:

We don't want to start anything over, I have a

list.
MR RUPPEL:

That is exactly what we did before, we skipped

28, we went to all the rest and now we are back at the
same thing.

So it is not helping us.

We want to know

exactly where we stand with 28.
MR MUDGE:

But I have listed and you wanted to know

whether those are the major things.

I said yes.

But you

need not consider them in that order, you can start from
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CHAIRMAN:
~R

MUDGE:

~r

Angula.

That is what we did and we are back.
Like we did the other day with Mr Hamutenya and
We started from the back and we made progress.

Let's do that now.

I have a few very important issues

that I want to discuss.
CHAIRMAN:

I need to discuss it.

If we can agree on 28, we have a responsibility

to report tomorrow.

What are we going to write as a re-

~ort?
~R

MUDGE:

You want the whole document to be left incom-

plete?
~R

HAMUTENYA:

The reopening of 28 will call for the re-

opening of many others, that's for sure, and we can as
well forget about the whole ...
MR KATJIUONGUA:

I won't have a problem if the chairman

reports there that many of the issues in this document
were agreed upon, there are still a number of outstanding
issues, when we come to discussing the constitution point
by point, members will air the opinions of their parties.
I don't see anything wrong with that.
MR MATJILA:

If the proposal of Mr Katjiuongua were to be

followed now, would it be the last time for instance for
this committee to come together?
MR KATJIUONGUA:

Until after the Assembly decided.

We

might agree when talking on these things, because we also
know at the end of the day we are going to vote.

So,

people won't be unreasonable, they will also know their
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bly,

So therefore, after discussion in the Assem-

I think then we know where we stand on every issue.
Can I

CHAIRMAN:

just read:

discharge its work,

II

3•

In its endeavours to

the Standing Committee, comprising of

representatives of all the parties elected to the Constituent Assembly,

identified the following issues as enjoyI don't think we are

ing broad agreement in principle."

going to say the same thing tomorrow,

"and therefore sub-

ject only to minor amendments and discussions."
on the 12th December.
public:

That was

Then we named the things to the

"The Preamble, general provisions of the consti-

tution, citizenship, fundamental rights, the electoral
system, procedure to amend the constitution, environment,
language, definition of the territory, education and local
government and/or regional councils."
areas of material dispute,

Then we had some

the executive, role of the

president within the executive and the composition of the
legislature. Those were outstanding.

MR KATJIUONGUA:

That is correct, it means on those areas

that we mentioned first there are no problems there.
CHAIRMAN:

There are still problems on the major ones.

Therefore we are submitting it to the Assembly, we failed.
MR RUPPEL:

There is another report on the 20th which is

even worse, because there we said we have resolved the
remaining problems.

MR MUDGE:

I am going to insist.

We have gone through

this document, we have identified a few major problems and
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I am not concerned about the minor

ones, it can even stand over because most of them are
legal problems, editing and we can settle those problems.
The major ones I have listed, I don't want to waste time,
I want to discuss them.
CHAIRMAN:

The second report_says:

II

2•

The Standing

Committee, comprising of representatives of all the parties elected to the Constituent Assembly, discussed and
succeeded to resolve all remaining substantive issues in
principle, subject only to technical and minor amendments
and discussions, including,-inter alia, details in relation to the system of proportional representation and
second house of

parliament.~

problems that are not

We even left out the

solved~

I am just asking what are

we reporting tomorrow.
DR TJITENDERO:

You can report that we agreed, we gained

layers to do the technical work, we went back to the document, reopened issues, we disagreed and there are even the
minutes, let the minutes be laid
-

is open.

...

and the whole thing

-

Let's open the entire thing.

Let's not lie

tomorrow, let's tell the tr]Jth.
CHAIRMAN:

Yes, we don't lie two times or three times.

Our credibility is at

stake~

I must report tomorrow and I

must get that.
MR MUDGE:

Mr Chairman, give me one good reason why, you

will have to explain that to the public, because you have
a difference of opinion on article 27 you have stopped the
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CHAIRMAN:

Because it is simply a waste of time, because

it is the third time we are doing it.
MR RUPPEL:

You had a chance to discuss this very article

with your caucus how many times.

Why don't you come back

to us and say that is the position of the caucus?
MR MUDGE:

I have done it and I want to discuss it now.

have agreed,

I

to accommodate Mr Katjiuongua the way I have

accommodated other people, that we get an addendum on the
election of the president, the procedure.
wanted.

That is what he

Let him do that, maybe he can improve on the

present one.
ference.

It is not going to make that much of a dif-

That is all,

the principle is accepted.

This is

the minimum which is in here, for the rest we want to
know.

Now we go on with the rest and we discuss it. I

can't see any reason why not.
DR TJIRIANGE:

If you are agreeing to do that, then he

must do for all the organs.
CHAIRMAN:

Why not?

Then we are being consistent.

My problem is that we cannot say we skip 28.

We can say these things are already, but some are missing,
that is the argument.
MR HAMUTENYA:

Let's get them now and give instructions to

the lawyer.
PROF ERASMUS:

If you give me five minutes to discuss with

Mr Katjiuongua what he wants, then I will go out and draft
and return in half an hours' time and see what I can do.
It might get us over the hurdle of 28.

...
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I have no problem with it, because al-

though I am sick I want to be a candidate some day, so I
support the thing, but only some of this detail.

The

Assembly can be elected exactly like this one was elected,
regional councils can wait.
BUSINESS SUSPENDED
BUSINESS RESUMED:
PROF ERASMUS:

What we have done, we have discussed the

content of article 28 as it stands and sketched for ourselves a practical scenario of what would happen.

What is

contained in there, and Mr Katjiuongua wants that and
agrees with that,

is that in order for an election for a

president to take place, there must first be a nomination.
That is point number one.

That nomination can take place

in one or two forms, either through a registered political
party or the nomination of an individual, provided he can
obtain a certain number of names on a supporting paper
that will support him.

Sub is in subarticle 28(4).

so,

nomination is covered to his satisfaction as far as (4) is
concerned.

The number of people to support a private

individual who is not nominated by a registered political
party we do not want to have in the constitution because
that is something that can change in the future.

so,

there was satisfaction and agreement as far as nomination
is concerned.
Then as far as the election itself is concerned, one
must provide for the possibility that there can be one
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But even-

tually, the result of the election must be to satisfy the
requirements set by sub (2), namely that a person,
tually elected as president, cannot be elected,

even-

"no person

shall be elected as president unless he or she has received more than 50% of the votes cast in the first or
subsequent ballot.
in the first ballot,

In other words, if no person gets 50%
then there must be an elimination of

the least successful ones and you must continue in order
to eventually satisfy this requirement.

The final impli-

cation of course is ••.
MR AMATHILA: On a point of order.

I am just wondering

whether it is useful to discuss this agreement in the
absence of Mr Katjiuongua.
CHAIRMAN:

The member is now present, so you can start all

over again.
PROF ERASMUS:

To summarise, two requirements are set,

procedure with respect to nomination, procedure with respect to the conducting of the ballots.

Nomination by a

registered political party or a nomination of a person not
put up as a candidate by a registered political party.
Both those requirements are satisfied in (4).

When it

comes to the elections themselves, there can be one candidate,

there can be two,

there can be ten.

Eventually the

successful one cannot be elected as president unless he or
she has received more than 50% of the votes as required by
(2)(b).

In other words, very clearly no law that will
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than one ballot being conducted in the case where there is
no 50% or more majority achieved in the first ballot.
That was agreed upon,
that.

Mr

Ka~jiuongua

is satisfied with

It is a constitutional principle and the subsequent

law must,

in order to be

with this requirement.

con~titutional,

be in harmony

Thirdly, it does of course not

exclude the possibility that the election for parliament
will be different,

and he wanted to mention that, that a

coalition formulation in parliament is of course still a
real possibility.

These

tw~

elections are not connected

at all.
MR KATJIUONGUA:

And that tnerefore it should be under-

stood clearly, because there -were voices saying that a
second round of no vote is expensive, the people here are
not sophisticated.

So therefore I want people to under-

stand the implication that to be able to achieve that 51%,
you can achieve it in the first round if you are able to
get 51% of the vote, and if not achieved in the first
~~-

-

round,

there is going to be a round-off, a second elec-

tion.

That must be also understood as part of the impli-

cation of that.

It also means that there is a possibility

that the composition of the Assembly and the president may
not be the same thing.

It must also be understood.

So,

it means in effect now we have accepted the French model.
It is the one I talked about here, and if it means the
same thing with this explanation, then I think the mis-
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language.
MR BARNES:

That is now for future presidents.

Now we

will have to discuss the present president.
CHAIRMAN:

We can go to the papers, because everything is

here that we agree upon.

Because we did not look at the

papers we wasted two hours.

Look at the papers to see if

it doesn't answer problem.
MR BESSINGER:

Point of order.

cussion was article 28.

The article under dis-

There seems to be agreement on

28, let us continue until we get to that article.
CHAIRMAN:
MR BIWA:
reads:

Article 29, page 25.
I have a problem with 29(1), the last part of it

"A person shall hold office as president for not

more than two full terms."
terms?

What is meant by two full

Does it mean a person can serve three terms if the

two are not •••
CHAIRMAN:

Ten years maximum, no more.

PROF ERASMUS:
here.

Five and five.

There could be a different interpretation

If the encumbent president dies and there is a re-

election one year before the end of that particular term
of the previous president, then it means that the new one
that is then elected, in order to fill that position for
the remainer of that period, he will serve as the president for one year.
president,

Then, if he is then standing again as

it could be that he will be elected for one

full term and a second full term, so he eventually could
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But that is the only time

it can apply.
MRS ITHANA:

On this clause of impeaching the president,

we did not bring in the issue of the National Council.

I

don't know whether it is deliberately.
CHAIRMAN:
in.

It was before National Council, so it must come

It is an omission.

There are two houses, so both

houses must take the action to impeach the president.
MR RUPPEL:

In order to remove any ambiguity,

is it two-

thirds of the total membership of the two houses together
or is it two-thirds and two-thirds?

Then there may be a

problem that you get two-thirds from the one house and
less from the other.
CHAIRMAN:

Then you fail to impeach

MR MUDGE: We must not mix the two house,

they should stay

separate.
CHAIRMAN:

Page 26.

MR BIWA:

Last time we agreed on the violation, whether it

is serious or not,

"serious violation and gross ••• "

We

agreed a violation means a violation whether it is serious
or not.

Therefore we delete "serious".

CHAIRMAN:

The two-thirds requirement shows it is serious.

DR TJITENDERO:

It was stated that if the president kisses

a woman or something,
peachment.

So it should be serious grounds.

PROF ERASMUS:
MR ANGULA:

that is not a serious thing for im-

It is normally formulated like that.

I would say that the word "gross" is impor-

- 166 tant, because article 32 says the house can review, reverse and correct.

That means that that is not a gross

violation, but when it is serious, then they must impeach.
DR TJIRIANGE:

When is it serious?

Somebody may argue

that it is not serious.
MR RUKORO:

For instance, can you impeach the president

just because he did not follow a mere procedure?
CHAIRMAN:

Page 27?

MR MUDGE:

Article 32(2) on page 27.

This is where we

want to make sure that the president shall introduce his
own vote, his budget vote, should explain that vote and
should also be prepared to answer questions on that particular vote.

I think we have agreed on this the other day,

and I think it was even asked today whether that is okay.
So,

that is only on his vote, at least.

MR BESSINGER:

On a point of order. When I asked the ques-

tion in relation to the foreign minister or the president,
it appeared to the House that I was asking this question
of ignorance.

The answer came unanimously,

including

from Mr Mudge, that the foreign minister will address the
Assembly.

Now when it comes to finance, what must·the

finance minister then do?
CHAIRMAN:

The finance minister submits the total budget,

overall budget, all the estimates, that is what they do,
but there is a special variation that has been proposed
here.

Each minister is going to introduce his own votes,
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but the finance minister will combine them and present
them.

But now there is a proposal to try and bring in his

accountability, for him to sit in parliament, there is a
disagreement.

The idea is t0 get that measure of him

being there to be answerable.
ment and submit his own

budge~,

He must come to the parliathe vote for his office,

not others.
MR ANGULA:

I think we are talking about two things here.

One, when the president gives an address, that address
normally is debated in parliament, at least as far as I
know.

You debate there, he didn't do well.

Are you ask-

ing then that after that address he should be required to
remain in parliament for a number of days to listen to the
speeches?
MR MUDGE:

Yes, that is the normal procedure.

CHAIRMAN:

That's right, they want him to be there.

The

ON-president doesn't do that, it is not normal.
MR MUDGE:

I think it must be made clear in this article

that the occasion on which he appears in parliament is
when he introduces his budget vote, explains it and
answers questions to that particular vote.
MR RUKORO: What is the system in South Africa?
it work?

How does

Is it also the case that De Klerk must come and

present and defend and answeF on his vote?
MR MUDGE:

I think it is a well-known parliamentary prac-

tice all over the world.

When a minister introduces his

budget, then he is available in parliament to account for
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this money for.

I don't think it is the president's job

to report on foreign affairs, therefore we have a minister
of foreign affairs.

When the budget for foreign affairs

comes up, the minister for foreign affairs will go into
detail and he will explain what he has done, what he has
achieved, etc.

He has his specific functions.

All the

other ministers will report back, but the president would,
in the execution of his duties, have taken certain steps,
certain decisions, he might have entered into negotiations.

Then at least he has to report back to parliament

and say I have done the following.
MR RUKORO:

What is the practice in South Africa?

That is

the question.
PROF ERASMUS:

The position under the present constitu-

tion, the 1982-constitution, is that the president himself is a strange animal, but he does not fulfil that type
of responsibility.

Before that, when there was a prime

minister, of course then the position of the State President was completely different, then he was ceremonial head
of state, and it was the responsibility of the prime
minister, who was a member of parliament.

Under the pre-

sent constitution the president is also an executive type
of president, but he is separate from parliament and the
constitution provides for the occasions when he will
address parliament, when he will open parliament.

But he

is not in a position that he has to defend his own budget.
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MR MUDGE:

Or his policy, or his actions?

How is he then

responsible to parliament?
CHAIRMAN:

Through his ministers.

PROF ERASMUS:

He is practically not responsible.

The

short answer is that he has very little responsibility,
but one must also remember that the present South African
Parliament is not a single entity, it has a three chamber
parliament with a house for whites and one for coloureds
and one for Indians.

They have a completely different

framework.
CHAIRMAN:

Could I go back to my question, what do we mean

by accountability?

When you are a manager of a company,

what do you do?
PROF ERASMUS:

If we want to compare what you have in your

draft with what is contained in the present South African
constitution, this president is ten times more accountable
than the South African counterpart.
MR MUDGE:
MR ANGULA:

But he is not accountable, he has no functions.
My experience of how governments work, there

is nothing you will say in parliament for which the leader
of the government will not be responsible.

He or she

might not be there, but if something is said in parliament
which is a reflection on the government, for sure the head
of state will know.

If he is required, he will come and

defend it there, that his ministers are not going to do
it.

I can•t see how you can run a government if the par-

liament says something there and he ignores it.

In fact,

- 170 there is an article there, article 32, and I can't see if
the government does something and the National Assembly
decides we are going to review your position, that he can
ignore that.

I can't see that happening.

sian is reversed.

Or if his deci-

When you are reversing my position you

have to call me and I have to defend myself to say why I
have taken this decision.

I can't see how really the head

of government can run away from the legislature.

But per-

haps Mr Mudge has certain fears.
MR MUDGE:

It must come in here, he must be accountable.

He must and account.
CHAIRMAN:

Honourable Mr Mudge had experience in govern-

ment for a long time as a minister.

If you are a minis-

ter, do you tell your fellow-ministers everything you are
doing or do you have staff who are helping with the drafting?
MR MUDGE:

May I answer you, you asked me a question.

Accountable means you must give an account, that is what
it means.

I cannot see how a minister, if he is account-

able, will ask a civil servant to report to government.

I

cannot see that the president will ask somebody else to
report on his behalf.
CHAIRMAN:

There are ministers.

MR MUDGE:

But with all respect,

a man holding the posi-

tion of president of a country, a man with extensive
powers, full executive powers which is supposed to be responsible to government, to the legislature, and he would

- 171 not even appear in the legislative assembly to be questioned,

I think that would make a very bad impression.

MR HAMUTENYA:

But there are countries where it happens,

in America.
MR MUDGE:

I don't care about America, we must not be

copy-cats.
DR TJITENDERO:

In order to go over this I

ask a simple question to honourable Mudge.

just want to
Sometimes when

we ask questions to other people they don't provide the
answers we want.

Maybe I ask a question and then honour-

able Mudge will answer and

f~om

there we will proceed.

For sure he will give us the very appropriate, correct
answer given his political
able Mudge,

~sdom

and seniority.

a direct question-to you:

Honour-

Do you take the

President of the United States as accountable?

I know you

may say you don't care about that, but we are looking at
functional models and you cannot exclude - and we have not
done so - the model of the United States.

Is George Bush

accountable in your judgement?
MR MUDGE:

You can't compare it because the system differs

entirely.

They have many other ways of controling the

president, which we don't have.
DR TJITENDERO:

So, one would make a statement to the

world and say George Bush i~not an accountable president?
Would that be correct?
MR MUDGE:

No.

DR TJITENDERO:

Because we are talking about accountabi-
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Accountability objectively does not negate article 32(2)
in terms of accountability.

Accountability does not in

any way negate the president or head of state being represented by his minister, prime minister in the National
Assembly.

That in itself, that relationship through

another person does not negate accountability.

It appears

to me here, the only acceptable accountability in Namibia
is when we sit together and we can exchange directly.
MR MUDGE:

But what do you have against that?

DR TJITENDERO:
MR MUDGE:

Nothing.

Then what is your problem?

MR TJITENDERO:

But what we are saying is that we are not

losing anything by this section.

That is what I am say-

ing, so we don't have to be held back on this very
straightforward question of accountability.
MR BARNES:

Again I come to the very, very firm conclusion

that at times we want to take certain passages of certain
governmental systems to suit what we feel we want without
taking cognisance of the entire package of that government.

It is very easy to argue that the President of the

United States is not accountable, but then the President
of the United States cannot dissolve the House of Representatives or cannot dissolve this or do this.

In view of

the fact that the president is elected by the majority of
the members of the first National Assembly, that in itself
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DR TJITENDERO:
other things.

On a point of order, you are jumping to
Let's stick to this one.

We are now going

to the election of the first president.
MR BARNES:

To refrain from doing that, I am going to ac-

commodate my honourable brother, article 32(2) says and
here we have a problem, the president must come and explain his budget, he must come and explain every action of
his department, because he is accountable to the legislative assembly, and he is responsible as well, because this
is the organ that has to vote for his budget. But if the
president wants to send a messenger, already I agree with
my colleague Biwa that the president will not be accessible and this is one of the problems why we are submitting
that in accordance with the 1982 Principles provision is
made for a parliamentary executive president.
MR HAMUTENYA:

I listened carefully to Mr Mudge, to Mr

Barnes and they have not convinced me.

As far as I am

concerned the arguments they are advancing have no sufficient contribution to offer.

The question of account-

ability does not necessarily mean that he must appear in
person.

You can be a director of a company, you can write

your executive report to the members or shareholders.

As

long as your report is acceptable you are accounting how
the money was spent and all that.

So to insist on the

point that he must be there physically as the only concrete evidence of accountability is not correct.

So we
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executive and the cabinet, which we have already insisted
on putting together, are seen as one body which will be
accountable to parliament.

The ministers can be summoned,

they can come and account for the cabinet as a whole.

I

do not see what the material difference is if it is only
the president who must be seen in order for it to be
regarded as accountability.

Otherwise every other ap-

pearance of the minister is not accountability of the
exeucitve as far as we are concerned, because in the 1982
Principles they are not talking about the president, they
talk about the executive, and we agreed the executive will
be the president plus his cabinet.
agreed.

That is what we

So, to insist on the 1982 Principles and to

interpret it in your own way to mean that the executive
accountability means the president, is not correct.
a construction which stretches the point.

It is

It simply says

the executive must be accountable, and if the ministers
are indeed able to come and appear before the Assembly,
defend their budgets, etc., the executive is accountable.
It says the power of the executive rests with the president with his or her cabinet.
MR BARNES:

More so because he is then the head of the

executive and he should come and explain and be accountable.

MR HAMUTENYA:

That is an extension of the provisions in

the 1982 Principles.

You cannot hide behind the 1982
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MR BARNES:

On a point of order.

accusing me of hiding

behin~

My comrade brother is

the 1982 Principles, and the

1982 Principles says an elected executive branch which
will be responsible to the legislative branch.
MR BIWA:

I did mention earlier that in this paragraph,

this chapter we have some reservations on some aspects and
I think we have come to that aspect on which we have
serious reservations.

I said it earlier that I think we

should introduce effective
president.

~easures

of containing the

We should not expose the president to unneces-

sary temptation, because
president to explain some

if~e

make no provision for the

ac~ions

of his, I think we are

exposing him to unnecessary temptation, because going by
the human character, human nature, a person who knows that
he is not going to justify or explain or rationalise his
actions, there he will be very eager to engage in all
sorts of actions, knowing
MR HAMUTENYA:
MR BIWA:

-

t~at

he is not going to explain.

He will be impeached by parliament.

But then he will not be impeached, because al-

ways there will be somebody to justify or rationalise his
action, which might not be a good action.

If we compel

the president to appear from time to time and explain his
actions, I think we are also compelling him to abide by
the law and take all the decisions that are in the interest of the country.

Further, I think, this is the point
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my concern.

Let's have a little sentence there providing

that the president will appear from time to time as the
parliament needs, to answer questions.

Here is a provi-

sion that he should come to parliament, but there is no
provision that he must answer questions.
that addition,

then my concern can also be accommodated.

MR KATJIUONGUA:
something.

So, let's have

Just before I talk I want to clear up

First of all I don't understand why some

friends are so eager to isolate the president and keep him
away from the centre of public life, but maybe we will
know that in the future. The fact of the matter is that
the American president is not accountable to Congress, no.
Accountability means responsibility, which means the
president or the prime minister, if you say he must be
responsible too,

then it means that person must account

for or be responsible to tell the Assembly what he is
doing, how he is doing it and whether in the opinion of
the Assembly what he is doing is good or bad and that is
exactly how a motion of confidence or no confidence comes
about.

There are no two ways about that, it is the way it

works.

That works in the Westminster-system, that works

in most western democracies.

In the US, on the other

hand, you have a system of checks and balances.

That, in

that sense, is not accountability but control by the constitution over the powers of the president, the legislature and the judiciary.

That is the way it works.

so,
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means each of his branches of government must-have limited
powers.

Separation of powers also means control powers

for the three bodies.

My concern here is, if the presi-

dent, whether the present one or the future ones, because
here I think it should not be a matter of saying people
are trying to hide or to exploit the 1982 Principles, that
is not the point.

The point is that we are supposed to

write a constitution according to these principles, we
must not run away from that, otherwise it could be illegal
to do so.

So,

therefore for me, if the president sits in

parliament, if he is part of parliament, then he must face
the other form of accountability that I talked about.

If

he is taken out of parliament, the only way to control his
powers is to limit his powers.

Then we have control over

his activities, that his powers are not absolute, not too
wide, not to dictatorial,

that somebody could put a stop

to his powers inasmuch as he can also do so.
system works to either direction.
flict,
rences.

Then the

If it comes to a con-

then they sit together to negotiate their diffeSo, therefore, if the preference is to keep the

president away from the focus of political life, which is
legislature, and especially when you talk about the president and the cabinet, the two of them, actually the
cabinet is the servant of the president and in this particular sense the president is the proper executive.

If he

himself is not in parliament and in this case we are going

-
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to have the first term president, we are going to have a
president not elected by the people enjoying
an elected president.

th~

powers of

Then it boils down to one thing,

accountability, whatever form it takes, means that we must
define his powers in such a way that there is proper control over his powers inasmuch as we also put controls on
the powers of the Assembly that they don't sabotage the
president, because I believe also - and one day I will be
a candidate myself, so I must not undermine that man too
much, but I think the president must be the dominant
figure in our political system, but we must stop him short
of becoming a dictator, which also means that by being a
dominant political figure,

the Assembly must not put too

many screws on him.
To finish,

I am more now concerned when it comes to

the powers of the president, when we come to the president, wherever we put him, what is important to me is the
constitutional controls of the powers of the president and
the Assembly, how they interplay.

When it comes, for

example to the question of appointments, that is why I am
going to put screws on those appointments, so that we and
our president at least can have contact.

If the legisla-

ture and himself have certain conflicts, he can invite us
for coffee or wine, and then we sit there and talk about
our differences.

But I cannot agree to a system where

practically the president will only be seen by those
around him and the rest of us have no contact with our
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MR MUDGE:

That I will never support.
The same here.

MRS ITHANA:

We are getting frustrated here too,

just

listening to speeches throQgh and through.
MR BESSINGER:

On a point of order.

There was a sugges-

tion from Comrade Rukoro that we adjourn and decide when
we will be back.
CHAIRMAN:

I was just trying to finish this list, if we

can make short speeches.
MR MUDGE:

I want to say on a point of order, some parties

here only have one delegate_and they have only one turn to
speak against four,

five of another party.

I think it is

fair to allow them reasonable time.
MRS ITHANA:

It's democracy;---

MR KATJIUONGUA:

If you shut me up I will keep quiet and I

will speak in the Assembly.
CHAIRMAN:

This is a practical situation.

allow us chance to go and caucus.

Some people here are

sick, they have to eat at a given time.
to adjourn.

It could even

So, the idea is

It will give us a chance maybe to discuss

this matter and then to

com~

back and sit throughout the

night.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:
MR MATJILA:

We are on page 28, article 32(2).
Can I propose that we insert after "shall",

"be accountable to parliament and shall address parliament
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MR MUDGE:

He must also be present during the budget de-

bate.
Can we go ahead without the lawyer?

DR TJIRIANGE:
CHAIRMAN:

Any suggestions?

DR TJITENDERO:

Yes, we can.

I want to deal with the proposal by Mr

Matjila, but I am only concerned with the wording.

Since

we are saying that this is in conformity with the 1982
Principles, which already states that, I was wondering
whether we are not contradicting that we are being within
conformity with it.
is accountable,

Therefore he is now the executive, he

the branches are connected.

Could we not

perhaps make another phrase saying that he will also report, appear in parliament at request of the parliament,
in addition to the statement, so that it gives the other
dimension that is required here, that he will at the request of the National Assembly appear?

If the lawyer were

here, we would have asked if the question of accountability is not already included on the basis of the 1982 Principles that we have accepted in totality, because we
cannot go out of line with the 1982 Principles which
already state that relationship.

The additional one·, you

appear at the request of the national assembly.
MR MATJILA:

In that case, could I

having to draw up a new sentence?
Tjitendero be satisfied if we say:

just add, instead of
Will the honourable
"The President shall

be accountable to parliament and shall, at the request of
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MR MUDGE:

It is not enough to address parliament, I think

it is more than that.
in the debate.

He must be available to participate

In other words, I wouldn't say he must

speak on many occasions, but he can address, he can listen
and he must then respond.

Let me try this one.

In terms

of the president's responsibility towards the legislature,
because those are the exact word used in the 1982 Principles, "in terms of the responsibility of the President
towards the legislature,

the President shall attend par-

liament during the annual discussion of the budget to inform members on the state of the nation and on the policies which the government intends to pursue and to report
on the activities of the government during the past financial year," or something like that, the government
meaning the executive, something to that effect.

But I

will leave that to people who know the terminology.
MR ANGULA:

I do appreciate the fact that members want

things to be stated in such a way that they see certain
words in the text, that kind of thing.

Here the article

clearly states that the president is obliged to inform the
nation through the parliament on the state of the nation,
which means the president will talk about where the nation is and where it is going, and obviously when you do
that, in my view, then there will be questions.

Parlia-

ment is not a rally, people will have to take the speech,
go and digest it and perhaps

~orne

back with questions.

....
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So, to me it is clear that these questions need to be
answered.

Who is going to answer them?

So, I don't know

what we are going to achieve by stating the obvious.

Once

he addresses the people, they will have the right to ask
questions.

But if you want it stated in words in order to

demonstrate that he is now accountable by appearing before
the parliament to talk about the budget.

You are account-

able for everything you are doing, because parliament is
the representative of the people and the people wants to
know how the government functions all the time.

That is

why we are saying that the ministers should be there, so
that people can ask questions and that kind of thing.

If

the parliament feels an urge that we need the president to
come here and answer questions, of course under article
32(8) the parliament has the right to do so, because you
are going to review, reverse and correct certain decisions.

I don't know whether the colleagues of DTA are

following.

So, the point I am making is that I under-

stand accountability that during the term of your office,
you are supposed to be accountable 24 hours during that
term, for five years or ten years, not only when you appear in parliament.

You must be accountable throughout,

because we are saying that he is accountable to parliament because parliament represents the nation at large.
MR AMATHILA:

The question of accountability, there is

obviously a very clear stipulation of the separation of
powers and this separation of powers, it would appear to
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being given the task as an executive president and the
head of the executive, being summoned by parliament all
the time without possibly expecting a conflict between his
programme and the need by parliament that he makes an
appearance.

The practical aspect of it is that there

could develop a situation whereby the president may not
possibly appear in parliament at the time so required.

It

would appear to me it is because of that, that it must be
recognised that the president, being the head of the
executive branch, should also be able to delegate his
ministers to appear in parliament when he cannot do so in
person.

I think under the paragraph of succession we made

provision that if the president is not available, obviously his prime minister should be able to take care of
the affairs of the state, and it would appear to me that
it is just fair to say that paragraph 32 should at least
make the provision that the president or any person so
designated by him could appear before parliament.

I don't

have a clear phrasing of the article 32(b), but it would
appear to me that it should_not be tied to accountability
by the president, physically present in his person, "but to
anybody so designated by him.

Of course, in the event of

him not being available, ob~iously the affairs of the nation cannot stop because he is unavailable.

Therefore a

rephrasing of paragraph (2) should take account of the
possibility of somebody, even his prime minister, to be
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I am talking to the proposed amendment by

MR HAMUTENYA:
Mr Mudge.

He introduced his proposed amendment, proceed-

ing from the 1982 Principles which he read out as equating
the president with the executive.

I have no quarrel with

that, I am prepared to accept the amendment, provided that
we go back to page 24, article 27 - head of state, item 2
- and say:

"The executive power of the Republic shall be

vested in the President."

Once we have said that,

then we

can now adopt the amendment to article 32(2) as proposed
by Mr Mudge.

You cannot have it both ways.

You cannot

define the executive power the way we defined it and then
turn around and say the executive power means what you are
saying in this amendment.

It means the president.

is the president let's say so, define it.

If it

Once we agree

that the executive power rests with the president, fine,
then we can accept your amendment.
MR KATJIUONGUA:

I am having serious problems.

will only say two things.

I think I

Point one, there is no way of

going about the 1982 Principles with respect to the question of responsibility of the executive before the legislature.

That we cannot get away from, because I think

that is wrong.

Now, if we have a problem of trying some

kind of a middle way to interpret responsibility and
therefore to practise responsibility in a manner consistent with what is implied here, that we are necessarily
doing exactly the same thing, then I think we must also

...
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That is point

one, so that we don't talk about motives.

Then I am just

wondering, I don't know what the correct formulation shall
be, if the lawyer was here maybe he could help us, but
just the concept, to throw it around, if you say the president shall address and discuss with parliament his position on the state of the nation and the policies which his
government intends to pursue, all I am trying to say,

this

is a broader concept, that the president, when he comes,
he must choose the time.

I am just throwing around ideas,

I am not making a proposals.

If he chooses the time,

whether it is during the budget or whatever time, whatever he says before the Assembly who are trying not to
take things for granted, the president might say "no, the
constitution says I must come and tell you what I am
doing,

I have told you and I am gone."

Now if we have

that requires the president to discuss with us the policies of his government, how he sees the state of the nation, then that is a wide range of things.

He can be

asked about money, he can be asked about policy, you can
ask anything that you want in the world.

That would then

provide a clearly defined opportunity for a dialogue,between the president and the legislature.
way of talking about accountability.

So it is another

And be it so the,

then I think we must try to find some way acceptable to
everybody.

I don't want our president to be totally in-

sulated from his people.

We are his people.

I want to

•
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I want to talk with him,

I don't want to see

him through brother Geingob when I go to a reception.

I

want us to mingle, to talk whenever possible, but I know
he has other work to do, he can't be there all the time.
But I think we must try to find solution acceptable to all
of us in order to make a compromise.

We must allay your

fears and you must also allay our fears as well.
MR GURIRAB:

I request through you,

Mr Chairman, that we

get the formulation just offered at dictation speed.
MR MATJILA:

If Mr Katjiuongua has no objection, because I

have been listening to him and I added a few words to what
I had previously.

Could I

just perhaps read it?

"The

President shall be accountable to parliament and shall,
upon request by that body, be available to participate in
debates relating to his portfolio and shall address parliament each year on the state of the nation."
MR KATJIUONGUA:
just try:

I don't know whether it makes sense, but

"The President shall address and discuss with

parliament each year his views on the state of the nation
which his or her government intends to pursue."
MR MUDGE:

I have a serious problem with that, because

discuss could mean anything, discuss can mean in a private
discussion.

MR BARNES:

We have serious problems with that, for the

very reason that we cannot hold the prime minister responsible for the president's budget, to start off with,
because it was said here by members consistently before
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that is why he has a cabinet, the minister can come and
address
MR GURIRAB:

With due respe£t,

I think the honourable mem-

ber is speaking of the formulation proposed.

It doesn't

contain anywhere any reference to prime minister of minister.

I don't see that.

Shouldn't we properly discuss

first what has been proposed?
But then I am being deprived of my right,

MR BARNES:

with due respect,
the proposal.
MR GURIRAB:
MR BARNES:

to give reasons for having problems with

Let me use "member of the cabinet".
It is not even there.

It is not there; but I have to give reason why

this proposal is not acceptaole to us, because it doesn't
meet with the requirements of the 1982 Principles.

Unless

I am afforded the opportunity to give the reason why •.
DR TJIRIANGE:

On a point of order.

gentleman who has proposed

~he

Can we again ask the

formulation to read for the

benefit of this House, because apparently the speaker did
not understand the proposal, because those things that are
being said are not in the proposal.
MR BARNES:

With due respect, Mr Matjila made a proposal,

then Mr Katjiuongua said,

"I am not really making a pro-

posal, I am throwing around -~deas", but it was then accepted that it is a proposal and he was asked to formulate.

Now, I cannot agree with that proposal and I am

addressing the meeting on the reasons why.

That does not
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prevent me, unless the ruling is otherwise here, from
stating my reasons why the proposal isn't acceptable.
might come up with something else acceptable.

We

Now if you

say to me I must only speak on the proposal, then I would
reserve my right, objecting to the proposal and then I
will keep quiet.
CHAIRMAN:

Was yours a proposal?

MR KATJIUONGUA:

I initially said that I was throwing

ideas around because I am not so clear in my mind, for
people to think about it and at some stage thought that
maybe i must reformulate it to look like exactly what I
mean.
so.

If the House wants that to be proposal I would do
If people feel it is bad, then I am prepared to lis-

ten to other ideas.
CHAIRMAN:
first.

Because if there is a proposal we discuss that

If there is a counter-proposal ...

MR MUDGE:

Let we throw in proposals and then somebody can

formulate.
MR RUKORO:

Let me try to marry the two in this fashion.

First, subarticle (2) remains as it is, namely, "the President shall address parliament each year on the state of
the nation and on the policies which his or her government
intends to pursue", and then we add:

"The executive shall

be accountable to parliament and the President shall, upon
request by parliament, be available to participate in
debates relating to his portfolio."
CHAIRMAN:

Can we see whether that complies with the 1982

...
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concept.

What do we understand under the branch-

Does executive branch only refer to

~he

presi-

dent or something else, the president plus something else?
PROF ERASMUS:

The traditional interpretation is that it

refers to the whole of the executive, including the ministers.
CHAIRMAN:

So, if the executive branch is accountable to

parliament, that includes the ministers and they can go on
his behalf.
MR BARNES:
CHAIRMAN:
MR BARNES:

And it includes the president.
Exactly.
But if it includes the president, then it

means the president, as part of the executive branch,
should be responsible to the legislature.
DR TJITENDERO:

Information, Mr Chairman.

I think on the

insistence of Mr Barnes we will have to revert to Hidipo's
very straightforward proposal, because the demand is that
the president must be there, so therefore the executive
power must be vested only in the president, and then when
we are talking about the executive, we know who we are
talking about.
MR BARNES:

If the executive power only rests in the

president, it means that the president doesn't need a
cabinet.
DR TJITENDERO:
DR TJIRIANGE:
DR TJITENDERO:

That is what I am proposing.
I second.
I wanted to compliment Mr Katjiuongua that
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I think that must be taken as our premise that no one here
is advocating for that and we therefore endorsed that.
MR MUDGE:

I think we must marry all the suggestions made

here, but I think we must do it in a practical manner so
that there can be no confusion.
where do we start?

In the first instance,

We start with the 1982 Principles,

I

think that is what you also said, in accordance with the
executive's responsibility to the legislature.

I can only

say, when I refer to the legislature and the executive in
this connection, the 1982 Principles refer to an elected
executive, they do not refer to an appoint executive.
we can discuss that.

But

In accordance with the executive's

responsibility to legislature, the president and his
ministers shall attend the session of parliament during
the annual, not when requested to do so, it must be a
rule ...
MR HAMUTENYA:

Mr Mudge is twisting words.

not twist words.

Please let's

You cannot have a definition of the

executive power being the president and the cabinet and
turn back and say you want the executive to be the
president.

It cannot be both ways.

MR MUDGE:

I am referring to the 1982 Principles and

CHAIRMAN:

I have asked the lawyer to define what is meant

by executive branch and he told us it means president and
his cabinet.
MR MUDGE:

He said executive branch.

I don't want to quarrel about that, I don't
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vote, everyone of the other
bility to report back.
it will be the whole

~inisters

will have responsi-

It will not only be the president,

executi~e.

But there will be a spe-

cial responsibility resting on the shoulders of the president to report to parliament on the performance and
activities of his government during the past year and to
inform parliament on his plans and policy for the future,
and to be available to respond to matters raised by members.

It will of course be all of them, it will not only

be one of them.

I never had the intention that the pre-

sident will be there alone.

-Every minister,

the constitution, is accountable.

in terms of

So you cannot single

the president out and say he must be there and he must
now, on his own, respond to everything.
wrong.

But he as leader of the country is the man who has

to decide and to address
future,

par~iament

on his plans for the

report on his activities of the past and he must

be available for questions
So,

That would be

~nd

respond to matters raised.

I am not isolating him, not at all.

I want to make

that very clear.

MR ANGULA:

I heard the

late~t

proposal by Mr Mudge that

he will address and be available ••

MR MUDGE:

He will address, report and he will respond.

Basically it is not different, it is only in so far dif-
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MR RUKORO:

His portfolio is even broader than the budget

debate.
MR MUDGE:

But during the budget.

You don't report on

your portfolios on other occasions.

The occasion to re-

port on your portfolios is during the budget debate.
MR RUPPEL:
MR MUDGE:
MR RUKORO:

But then the portfolio covers the budget.
Yes.
I was trying to use the language that is as

close as possible to the 1982 Principles.
(2) as it is here a new sentence that says:

We add to point
"The execu-

tive shall be responsible to parliament and the president
- that is where Mr Matjila's motion comes in - shall, upon
request, be available to participate in debates relating
to his portfolio.
MR MUDGE:
MR RUKORO:

Why on request?
That is in addition to the other thing where

he is required.
MR MUDGE:

You don't treat a president like that, you

don't order him every second day to come and to report
back.

The president must have a special occasion, then he

can organise his programme.

You can't expect the man to

be available.
CHAIRMAN:
MR RUKORO:

Delete "request".
The executive shall be responsible to parlia-

ment and the president shall be available to participate
in debates relating to his portfolio.
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Tell me what are we discussing now?

We are

discussing article 32, the functions, powers and duties of
the president.
MR RUPPEL:

That is what we are discussing.

We say the president shall be available and we

go on to another thing.
MR MUDGE:

No, don't steamroller things, we want to be

very clear on this one.
I thought it was agreed now.

MR RUPPEL:
MR MUDGE:

No, agreed by whom?

it that way.

We are not kids, don't do

I want to be very reasonable, I don't want

to deviate from the 1982 Principles, I don't want to treat
the president like you treat a teaboy, order him about.
It must be a routine, he has the right, not only the responsibility, the right to attend the yearly session of
parliament to participate in the budget debate, more particularly as far as his own portfolio is concerned.

That

is what it is.
MR HAMUTENYA:

Accountability is not a right, it is a res-

ponsibility.
MR MUDGE:

And we are discussing now right here the func-

tions and powers and duties of the president, we are not
discussing the executive, we are discussing the president,
and I want to discuss here the head of state, the president shall do this.

That is what we are talking about.

We are not talking about the executive now.

At a later

stage when we get to the cabinet, then we will discuss the
cabinet, and the cabinet's accountability.

Here now we
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MR RUKORO:
thing,

The president is one thing,

the cabinet is one

the president is executive, cabinet is not?

That

is the implication of what you are saying.
MRS ITHANA:

It appears we are not moving.

We came here

with the hope to resolve this issue, but whatever proposal
is tabled is objected to, vetoed by the honourable members
of the DTA.

So, in that respect, what is the use of us

staying here the rest of the night?

Why don't we just go

to the House there and tackle the issue there?
MR ANGULA:
ing.

I want to follow up on what Mr Mudge was say-

He said the president has a duty to address the par-

liament on the state of the nation,

and on the type of

policies the government intends to follow.

Then the

government has the right also to seek clarification and
answers arising from that address, parliament.
that is how I understood him.

I thought

Then I don't see how that

differs either from what Mr Katjiuongua said that he will
be available to us on questions relating to the address or
what Mr Rukoro said.

In any case, what is important is

that there will be questions for members of parliament
which are seeking answers or clarification, and you ~ant
the head of state to be there to respond to these questions.

I thought thought that was what you want that he

is there.

He may talk about relations with a certain

country, say "Minister of Foreign Affairs, what have we
been doing there?"

He can do that, he has the right to do
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But what you want, you

are seeking answers to certain things which need clarification.

I thought Mr Rukoro said he will also be avail-

able for answers.
MR GURIRAB:

Yes, speeches are not going to help us, we

have to decide one way or the other. We were throwing
around ideas as to the phraseology and a formulation is
being attempted.

The last response I had from Mr Mudge

was "upon request".

That was his immediate response, so

that was now substituted with "available."

Then we are

being told we are discussing_ the functions.

If the only

possible formulation acceptable is Mr Mudge's formulation,
and if that doesn't

•

•

•

•

I

then we have to make speeches.

That is not my long experienee of drafting.

We are throw-

ing around words and I thought that we are now attempting
drafting, not making speeches.

We are trying to find a

formulation that will take into consideration all our concerns.

There was an attempt, we have something to work

with, look at the formulation and tell me what is unacceptable.
MR MUDGE:

When my turn

DR TJITENDERO:

com~s

I will tell you.

I want to echo what honourable Gurirab

said, we have a formulation -on the table and I want to resuscitate that in case it Wa§ slipping off the table.
Let's first discuss that, accept it or amend it, that it
is acceptable, and I urge the committee, let's not proceed until we find acceptable wording for it.

I think
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The wording,

I

think, has been placed in direct conformity to the 1982
Principles, words used are directly extracted from the
1982 Principles, that an addition has been added to paragraph (2) where the executive shall be responsible to
parliament in participating in issues at hand.

I am gene-

ralising the wording that Mr Rukoro has proposed more specific.

Could we then object to the specific phrases,

amend, so that we can proceed?
MR MUDGE:

No speeches.

No, I help when it is necessary.

honourable members to listen carefully.

I want the

In accordance

with the executive's responsibility to the legislature, do
we have any problem with that, because it comes word by
word from the 1982 Principles.

"In accordance with the

executive's responsibility to the legislature, the President and his cabinet shall attend the session of parliament during the consideration of the budget", not whenever
they are ordered to come there,
all of them,

11

to report to parliament 11

,

"on the activities and the performance of the

government during the past year and to inform parliament
on its plans and policies for the future, and to be available to respond to matters raised by members."
wrong with that?

I can't see what.

What is

We are not treating

him like a child, we only say what is actually there is
the constitution as far as the ministers are concerned
that they shall attend parliament and that they shall
report and that they shall respond.

It is already in
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So, they will all be there and they will only

respond to the different portfolios.

But I tried to use

wording which already appears either in the constitution
or in the 1982 Principles.
MR HAMUTENYA:

I have no fundamental problem with the

formulation by Mr Mudge.

All that I want to know, that

will now replace (2) or is it an addition, because if it
is an addition, it repeats some of the things already mentioned there.
MR MUDGE:

It replaces article (2).

I would not have a

problem if you feel you want to use the words in paragraph
(2) during the last part of my proposal, in other words to
address parliament on the state of the nation and the
policies his or her government intends to pursue.

I

wouldn't mind.
MR HAMUTENYA:

There is a mix-up between what we have

there and what you are proposing.
MR MUDGE:

This is my proposal to replace (2).

MR ANGULA:

Yes, I think the proposal is .....

The only

problem I have with it that it is just limited to the
budget.

Why can't we say he will be required to attend

sessions when required.
MR MUDGE:

We can add that and say "if so requested, at-

tend other sessions of parliament."
MR ANGULA:

I am talking about the budget, because the

budget wasn't one of them, because some of these things
can actually appear in the rules of the House.

Why say
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MR MUDGE:

That is my problem.

I don't know if the honourable member has ever

served in a government, I wouldn't know,

I don't think so,

but from what I know ...
MR ANGULA:

No, I was deprived of the opportunity to serve

in this government.
MR MUDGE:

But you are asking me a question and I am going

to answer you.

The budget debate is the one debate during

the yearly programme of a parliament when you discuss
policy, when you discuss your plans, when you discuss your
finance.

That is the main point under discussion,

that is

the main activity of any government, any legislative
authority.

For the rest you may have bills that you pass

through parliament, but your budget debates, those are the
debates when you discuss policy.
CHAIRMAN:

But honourable Mr Mudge, one hasn't have to be

in a government to know.
studied these things.

We have been everywhere, we

It may only be in this part of your

country here that presidents go and debate budgets.

We

have watched parliaments, we attended, we know these
things also, but I have never seen a president and I lived
in America and I lived in Zambia, and in England the Queen
is the figurehead,

the prime minister is the executive and

she answers questions.

But where you have executive pre-

sidents, France or wherever, they don't go and debate the
budget.
MR MUDGE:

That is the factual situation.
But did they also accept the principle that the
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executive must be responsible to the legislature?
CHAIRMAN:

The problem is the question of how we under-

stand this question of accountability and the executive
branch.

We are caught with

~he

wording of this document

which says an executive branch consists of ministers who
go and debate the budget, in_many democratic countries.
MR BARNES: No, it says the president and the ministers are
the executive branch.
CHAIRMAN:

That is what I am saying and in those countries

the executive branch, the ministers, go and defend the
budget.

I never saw a

presi~ent

doing that.

have to be in the government to discuss this.

One doesn't
Other mem-

hers are being shut up here,~unless you are in government
you can't discuss and contribute.
MR MUDGE:

I want to ask you a question, please help me.

I would think that it would be a privilege for a president
to address parliament, to inform parliament and to report
to parliament.

What could the reason be why you don't

want the.president to be in parliament for at least one
session?
MR ANGULA:
MR MUDGE:

There is no

for the president ...

I am not talking about the present president, I

am talking about a
MR ANGULA:

obje~tion

presiden~ .

... for the head of state to be in parliament

during any session.

My only point is that as far as I

know, at least from the experience that I have, whenever
the parliament starts a session, the head of state comes
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issues affecting the nation, including those issues related to budgets, in general ways, not to say "I am proposing a budget of so many millions for this and this",
but he will say "we need to meet need number one, need
number 2" and that kind of thing.

The parliament is

opened, that is the maiden speech.

You as members of

parliament study it very carefully against your background
or experience of what has been happening.

You come to

make speeches to ask certain questions, based on the
speech of the head of state.

If you make those speeches

and you want answers, of course the head of state will be
available through some other person.

So, what I am trying

to say is, why are we saying specifically the budget, because I know that in any government it will be the finance
minister who is going to deal with specific aspects of the
budget.

You don't present a budget and address the pro-

blems of the nation.

The budget is a specific item which

has to be discussed on merits, not because you are discussing policy, failures and that kind of thing.

So, what

I want to object to, as much as I agree with your formulation, is, why can't the president be available any time,
whether during the budget or any other time when he is required.

That is all I am saying.

MR KATJIUONGUA:

Mr Chairman, first I think Mr Mudge

should have explained what he knows about the budget debate, as a matter of clarification to the honourable Mr
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I think he should have done that.

But I think

we should not take that response too far by becoming a
little uneasy, because the other day here one distinguished speaker referred to the past of some of us in a very
derogatory manner and I said to the chairman that we must
please not talk about these things, because it might become problematic.

Some of these arrows are thrown now

and then and sometimes it becomes problematic.

I think if

we look at the president of Botswana, he is present when
the budget is debated, he assists parliament.

If we look

at the American one, he presents the budget himself, but
then he does not sit for questions.

What happens is that

then a lot of work is done through discussions between the
president and house leaders by way of consultation.

On

the other hand, his bill is presented to the house who has
a means committee on the one hand and also to the finance
committee of the Senate, and these people call for ministers to come and explain.

So, if the budget debate, in

view of the importance attached to it, is the only time
that our president in a year shall appear before the Assembly, let's accept that and I think adding what Mr Angula is saying that that should not be his only contact
with the House, he should also feel free on his own to
come and address a joint session of the house or be requested by parliament to come and talk to the house.

So,

it should be a free movement of people in either direction.

What I think is important here is that the occasion

-
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to debate the government policy is now provided, but as Mr
Mudge said himself, this does not bind the president to
sit there every day.

When the parlementarians are talking

about toilet paper and that sort of thing, that we can do
without his presence.

So I think that this formulation in

essence is the same thing that I said and Mr Rukoro said
and therefore I have no problem with this formulation.
MR BIWA:

I have a problem.

We have a proposal before us,

nobody seems to be objecting to it, but we cannot proceed.
What is the matter?
CHAIRMAN:

The proposal is accepted except that somebody

is amending it by asking why confine it to budgets only.
DR TJITENDERO:

We have two proposals here and consistent

with what I submitted earlier I want to speak on that.

We

have two proposals which essentially are saying the same
thing.

I do believe that in in the long run honourable

Mudge's proposal is very specific and therefore confining
only to one session.

The proposal that was submitted by

honourable Rukoro retains clause {2) as it is, which is an
annual routine activity, and in addition to that provides
a number of occasions where at the request the executive
will interact with the legislative branch, and I was going
to say that in principle we agree, we are looking for the
proper interaction of the two branches.
have not touched the third one.

At this point we

Can we therefore submit

this to the distinguished lawyer to formulate,

trying to

give us the balance between the two, because it is the
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I don't think there is disagreement there, it-is just
different wording.

I must say, however,

that I am leaning

more toward Mr Rukoro's in that it provides an additional
provision.
MR MUDGE

We can add that to mine, no problem.

MR RUPPEL:

According to Mr Mudge's proposal the president

will now be called upon to do four things.

He shall

attend sessions in relation to the budget, he must report
on past performance of the government, he must inform the
house on future performanceL plans, and then it says he
must be available to respond to matters raised by members.

I think I would seriously ask this to be qualified

slightly by the requirement

~hat

this should only happen

at the request of the national assembly.

If he has res-

pond to questions by members, then he could be there all
the time for that matter and that would serious restrict
him.
DR TJITENDERO:
formulated?

How can we discuss something that is being

Can we go on to the next section while it is

being formulated?
MR MUDGE:

On the "respond to questions", I think I should

also be a little more clear·on that one. What normally
happens in a budget debate, members participate in the
debate and the one member will in his speech talk about
education, he will make certain demands, criticise, etc.
Another member will discuss the water supply and the next
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one will talk about roads.
CHAIRMAN:
about now.

That is not relevant to what we are talking
We wanted something to be drafted, I think

everybody should know what the responsibilities will be.
The lawyer is drafting.
MR KATJIUONGUA:

Page 28,

Can we go on?

Page 28.

(3)(e)- negotiate, conclude and

sign international agreements.
MR RUPPEL:

Conclude was deleted.

MR BARNES:

Point (a) - dissolve the National Assembly by

proclamation in circumstances provided in 57(1).

Article

57(1) says "on the recommendation of the prime minister in
concurrence with the cabinet or the majority of his
ministers, or if the government is unable to govern effectively."

It is my submission that if the president is not

a member of the National Assembly for the first term, when
he is elected by the National Assembly, he should not have
the power to dissolve government, but only the power if
the term of office of the legislative assembly expires,
whatever the case may be, only then can he dissolve the
National Assembly, because if the National Assembly becomes ungovernable ...
CHAIRMAN:
MR BARNES:

Not National Assembly.
I still want to complete what I am going to

say and then you will see what I am referring to, if I am
not pre-empted in my submission.

If the National Assembly

becomes ungovernable ...
MR RUPPEL:

He is making a wrong statement.

-
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It is not a wrong statement.

If the National

Assembly becomes ungovernable as a result of

~onflict

with

the National Council, it can only become ungovernable if
there is a deadlock in review, but even for that possible
deadlock provisions have been made in this constitution.
Under what circumstances ...
MRS ITHANA: I am raising a point of order because the
honourable member is confusing issues and therefore we
will not be in a position to come up with the right answer
to his proposal.

"The National Assembly becomes ungovern-

able", what does that mean?
MR HAMUTENYA:

On a point of order.

If you are going to

distort it, we never defined in the constitution that it
is ungovernable,

that is a new concept and he should tell

us where that should be in the constitution.

We cannot

listen here to figments of the imagination and then pretend that we are discussing the constitution.
CHAIRMAN:

The people are objecting to you saying the

National Assembly becomes ungovernable.
MR BARNES:

And I will explain, I said if the National

Assembly becomes ungovernable because there is dispute between the National Assembly and the National Council, or
if the National Assembly is in dispute with the National
Council there are manners to address and rectify that
situation.

I would like to know, when does a government

become ungovernable, because I may not have travelled all
the world, but I also have some experience of forms of
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That is why it is my submission that if the

president is not a member of the National Assembly, who is
elected as a member of the National Assembly, as the executive president, he shouldn't have the power to dissolve
the National Assembly, because in reality, is the executive there not responsible to this body?

If he is respon-

sible to this body, then of course in the interest of good
government ..
CHAIRMAN:

It has just been decide he is going to be res-

ponsible.
MR BARNES:
CHAIRMAN:

I know,

I am using the "if he is not".

Why use a theoretical situation if we have

agreed on it?
MR BARNES:

I want to be allowed to state my position and

I say that unless we find truely the solution to the
president, is he a president that will be responsible, as
we agreed there, and he is elected by and responsible to,
then of course I would then accept this situation.

But I

do not believe that the president should have the right to
dissolve the National Assembly except by proclamation on
the expiry of its term of office.
DR TJIRIANGE: What are we doing now?
agreed on these things.
MR RUPPEL:

I think we have

Now what are we doing?

Wasting time.

MR HAMUTENYA:

I really want Mr Barnes to be very clear on

one thing, every power that you take away from the president because he is not now elected by the people will have
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to be correspondingly the same thing with the power of the
National Assembly.

If we are going to be a National

Assembly we are going to enjoy those powers attributable ..
CHAIRMAN:

He is not talking about this one, he is talking

about the regular National Assembly, isn't it?
MR HAMUTEN:

No, he is not.

What he is saying is this,

that the first president will be elected by the National
Assembly and therefore he cannot exercise those powers.
CHAIRMAN:

Therefore he can exercise, but he is saying if
-~

he is not elected by the National Assembly and is directly
elected, then he shouldn't have those powers, because he
is not a member of the Assembly.
MR HAMUTENYA:

What I

though~

him to say was that the

first president will have been elected by the National
Assembly and as such he cannot exercise the power to dissolve the National Assembly.
What I am saying, fine,

That is what he is saying.

you are saying because of the

nature of this election of the president he must be denied
certain powers which are prov1ded for in the constitution
and then the same must also be true about the Assembly,
because it too will not have been elected by the people.
It is elected and then it transforms itself into the
National Assembly and therefore if he does not enjoy these
powers, why should this one enjoy the powers for which it
was not elected?
MR MUDGE:

I think Mr Barnes has made his point, we will

come to that again when we discuss
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standing.

I think what is happening is a misunder-

Either way the result is the same in the

following way:

If the president, for example, is elected

by the Assembly, then according to this document, technically him and the Assembly will resign but will hang on
until the next election.

In the case that the president

is not elected by the Assembly but directly, if what you
read what is said in 57 together, it is the same thing
actually.

What it means is that the president has no

other powers rather than on the recommendation of the
prime minister that the government can't function and
therefore I ask you to technically dissolve parliament.
But he can only do that on the recommendation of the prime
minister, if in the judgment of the prime minister the
government can't govern effectively.
CHAIRMAN: Then he himself goes too.
MR MUDGE:

May I, to save time, make a request that (a),

one of the few remaining problems that we have, be discussed with reference to subparagraph (g) on page 28 and
also to subparagraph (7) on page 30.

I am now referring

to a page which we haven't yet discussed.
my point and see if you agree.

But let me make

There is some confusion

about political appointments and all we ask is clarity.
We do not question the intentions ..•
CHAIRMAN:

Could you just explain to me how you want to

connect it'?
MR MUDGE: Establish government departments and ministries,
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We have been told that many of these appointments

will be considered to be members of the cabinet.
sure, I am asking.

I am not

The other one also refers to "consti-

tute any office, appoint any person to such office, etc.,"
and I combine the two.

What I am asking is, we will be

discussing on the next page the appointment of judges,
ombudsman, auditor general, governor general, etc.

The

attorney general has apparently been taken out here and
put into a separate paragraph which appears later.

For

what reason I don't exactly know, maybe because it is now
considered not to be a civil servant, I am not sure, but
all we want is clarity, that's all, we might not have any
problem with it.

But we are being asked by people and I

will be asked tomorrow, there is no doubt about it, people
will want to know from me tomorrow which appointments by
the president will be political appointments and which
appointments will be seen as civil servants on the recommendation of the Public Service Commission, so that we
just get clarity on this particular issue.
CHAIRMAN:

There is a proposal maybe to link (g) with the

discussion on page 30.

Any objection?

Page 28, except

(g), adopted.
MR KATJIUONGUA:
different.

Still on page 28,

(g), my question is

Didn't we say that these appointments, apart

from what Mr Mudge is asking, will be gazetted so that the
public knows?
MEMBER:

It is there somewhere.
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I don't have a particular problem with this

one, I want to say that, because I think this is the president's prerogative to create ministries and to appoint
ministers.

I don't think I have a serious problem here.

MR RUKORO:

I agree with you in that there is also an in-

direct control of parliament through the budget.
MR MUDGE:

So,

I don't have a particular problem here,

only I want to know do these ministries, and I don't think
we should beat about the bush, let's go openly.

Mr Nujoma

has announced that he wants to appoint sixteen members to
his cabinet.

According to him and according to other

members, the deputy ministers will not be members of the
cabinet in the real sense.

It doesn't prevent them from

being called in to attend meetings, I am not talking about
that, I am talking about ministers.

But he has also

announced the appointment of an auditor general and an
attorney general.

We are not hundred percent sure whether

these two people will be civil servants or will they be
members of the cabinet.

If they will not be members of

the cabinet, then we can proceed, then we need not further
discuss this paragraph, then we can go on to the next
page.

Then when we get there and we discuss auditor gene-

ral and attorney general and other directors which has
also been announced, what do they call them,

the state

secretaries, of course we must explain to people what it
means, they want to know from us.

But if you only can at

this stage give us clarity whether the cabinet will be the
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sixteen members and that is all?
MEMBERS:

Yes.

CHAIRMAN:

Page 28 is adopted.

Page 29.

MR MUDGE:

There in (ee):

President can appoint

'~he

ministers and deputy ministers,
force,

the chief of the defence

the inspector general_of police" - I think some of

our members would want to say something about that and
then "any other person or persons who are required by any
other provision of this constitution" and now comes the
problem "or any other law to be appointed by the president."

I am not sure what

very clear.

t~at

means, I don't think it is

What is meant by "or any other law"?

PROF ERASMUS:

That can

some time in future,

only~refer

to should parliament

after th1s has been adopted, decide

to create a certain official office or parastatal of department.
MR MUDGE:

But should that not be on the recommendation of

the Public Service Commission, because these are not
ministers and deputy ministers.
PROF ERASMUS:

The law can only be adopted in the manner

prescribed by the constitutign.

This can only be a refe-

renee to a constitutional law.
MR KATJIUONGUA:

I am more concerned about appointments

which I consider of extremel¥ national importance and any
other appointments which I do not define as crucial.
Those ones I don't care very much how you appoint them
really, but there are certain appointments which I think
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are of specific importance.
DR TJITENDERO:

I think in order to help all of us to

understand some of the concerns expressed by honourable Mr
Mudge and others before, it may be useful if we make a
distinction between presidential appointments and not use
presidential appointments synonymously with political
appointments, because they are two significantly different
things.

If we say presidential appointment,

that means

the powers to appoint are vested in the executive.

It

could be on the recommendation of the Judicial Service
Corool::.c ~ .sion or any other <)Cvernment department so designa-

ted,

and presidential appointments, in fact,

branches.

can be in two

The president may appoint people into posts

that are of a political nature that will go out with the
government of the day.

He or she will also appoint people

into continuous civil service positions that will outlast
his or her term of office, but what I didn't get very
clear is that from the submission I thought political
appointments you meant a person who might be an advisor to
the president, and on that basis the president may not
necessarily appoint someone into civil service. That will
also be construed to be a political appointment.
misread you I stand corrected.

If I

But I think if we make

those distinctions, then we can see even from practice
that the chief justice and all those people who will be
continuing for ever are also appointed by the president.
Whether the appointment originates with the executive or
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the professional commissions, I think, is a different
thing.

~

If we get over that I think we won't have any

difficulties.
MR MATJILA:

Personally I think that there are certain

categories in the government structure where one should
not have this thing of appointment of people for the sake
of continuity in certain departments.

In the security

forces, the police for instance, where merit is a criteria, we don't necessarily speak of appointments but rather
promotions.

That is the way I understand it.

If you

simply take a man tomorrow and make him the commisioner of
police, the president wants to see him and he is just an
ordinary "konstabel", I don't see how such a person can
honestly perform the duties, accept the responsibilities
that go hand in hand with that position.

I would actually

like to see that where the president appoints the chief of
the defence force,

the inspector general of police, that

this would be done strictly on the recommendations and
based on the principle of promotion of certain persons to
higher rank because the deserve it. I would actually like
to propose that under this particular subarticle we should
recommend to include the president would appoint him or
promote him upon recommendations of the component that
makes out the police force and the Civil Service Commission.
CHAIRMAN:

Can I just ask a question now?

That is good in

a normal situation, but we are going to create a new na-

•
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tion and you have this holy cow about the balanced restructuring of the civil service and here there is imbalance in this country.

When are you going to get those

men from outside reach that level?

If he starts as a

"konstabel", when is he going to become a commander?

How

are we going to meet the requirement of this holy cow?
MR MATJILA:

I wouldn't have a problem, except that here

is a constitution which should prescribe precisely what
should take place, but that would not,

for instance, stop

the president as well the Civil Service Commission to
adopt a policy by which they could introduce certain
things.
say,

The Civil Service Commission can for instance

"promote Mr X into this position, although he has not

yet acquired the experience and get this gentleman who has
the experience to go along with him to train him."
CHAIRMAN:

Promotion is when you are already at the top.

Supposing you are coming from outside?

In restructuring

we have to get people from outside.
MR MATJILA:

I am afraid of Aminism, where a man is going

to stand here on independence day with a thousand medals
and you don't know where he got them.
MR MUDGE:

I don't think we should waste too much time,

the question was for clarity sake.

Let me again say, when

you look at the category in which we discuss these persons, chief of the defence force,

inspector general of the

police ...
MR ANGULA:

On a point of order,

I want to understand what
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is Aminism.
MR KATJIUONGUA:
MR MATJILA:

From a captain to a field marshall.

From an ordinary "konstabel" to a commis-

sioner of police.
CHAIRMAN:

That was just a statement, it doesn't apply to

our situation.
MR ANGULA:

Would it be fair of me to say we are also

afraid of . . . . . . . . ?
MR MATJILA:

That is not what I meant,

I am being taken

out of context, completely.
MR GURIRAB:

We are going over these things for the ump-

teenth time and we continue to make speeches.

Why don't

we limit ourselves to specific things here that we are
trying to improve?

If clarification is sought it should

be in relation to a specific item.
MR MUDGE:

But I am asking a specific question.

MR GURIRAB:

Let's stick to that.

Now all these clarifi-.

cations and theoretical discussions that come up are irrelevant.
MR MUDGE:

It has been provoked.

MR GURIRAB:
things.

I hope that we are trying to resolve these

I am urging that the speakers please be advised

that we stick to the text that we have before us.

If

clarification is sought, let's try to clarify that and
then proceed, not theoretical discussions.
MR MUDGE:

When we talk about appointments, we put them in

different categories.

Now we are discussing right now
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under this paragraph people in the category of the prime

-

minister, ministers, deputy ministers, chief of the defence force, inspector general of the police.

We are dis-

cussing high-ranking officials and under that paragraph
there is now a provision for any other person or persons
who are required by any other provision of the constitution.

In other words, we are not talking about a chairman

of a board or something.

What do we have in mind?

If Mr

Gurirab what he has in mind here.
PROF ERASMUS:

Somewhere in the constitution these powers

must be created for the very simple reason that this
president has no inherent powers.

He is a creature of the

constitution, he only has the powers given to him under
the constitution.

So if we do not say it here where we

thought it might belong, we must put it in somewhere else.
But the president can never appoint any official unless
he is given that power somewhere in the constitution.
MR MUDGE:

Or by a law.

PROF ERASMUS:

Even the law can•t give powers to the pre-

sident unless that doesn•t conform to the constitution.
MR KATJIUONGUA:
with ( ee) .

Page 29 as a whole.

There you say that

11

ment decides otherwise or enacts

Let me first start

Until and unless parlia11

•

I don•t know what you

mean by parliament, both houses or one house?

These

appointments could be subject to review as stated here,
11

unless parliament enacts otherwise ...

So, what is not

clear for me, is parliament two houses, by what majority
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do they do it, but I still feel those are subject to
review,

I don't worry too much about that.

But there are

appointments which I consider of important political nature as far as the president is concerned.

When it comes

to the attorney general I don't know what the position
will be between Mr Ruppel,

I am sorry,

ral and the director of prosecutions.

the attorney geneIf you create those

offices to take away the prosecutor from the hands of the
attorney general,
together,

then that is a different matter al-

then we must make provision for that.

becomes a political appointee as attorney general,
the other one becomes a civil servant.

If he
then

That is the point

I wanted to make.
There are other appointments which I consider of
crucial importance to the unity of the nation and in the
principle of ensuring a balanced structure.

Those posi-

tions I consider of very crucial national importance are
the civil force,
ombudsman,
bank.

inspector of police, the judges, the

the auditor general and the governor of the

I think my view is that these positions are im-

portant.

For example, it was said here that one should

not become an Idi Amin.
mative action here.

My point is that we have affir-

If we have somebody, a lieutenant of

some sort and we feel he has promise, we can apply that to
promote this chap and give him some training. But that
will depend on how the person in charge is sensitive to
the whole question of balanced structuring.

Therefore I
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want a person there that I am confident this person will
take these measures and steps to make sure that the force
is balanced.

My simple approach is that these persons

should be appointed on the recommendation of the president
but subject to the approval by parliament.

Then at least

the nation as a whole has a clear view of these people,
what they are, because they are going to apply crucial
positions which may unite or break up the country and they
should be essentially apolitical appointments.

That is

the way I feel.
CHAIRMAN:

I want to make clear, the defence force com-

mander has to be approved by parliament or the chief
justice,

judge president?

MR KATJIUONGUA:

No, these two people may be recommended

by the president, but they must be approved by parliament,
the chief of the force,

the inspector general, and the

judges, all of them here,

the ombudsman, the auditor

general and the governor of the bank.
MR ANGULA:

We are dealing with a very coming up nation

and we are saying I don't want the police general and the
chief of defence to be political persons, to be subjected
to political scrutiny and those kinds of things.

It is

nice to know what it is, but I know what parliamentary
approval means.

Parliamentary approval means hearings,

that is what it is.

When we conduct these hearings we

have to dig out what the person's background is, how many
children he has and whatever he has been doing in the

past.
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But does that give confidence by the public in

these particular
MR KATJIUONGUA:
MR ANGULA:

It doesn't.
I think so, yes.

We apply ourselves by discussing somebody

else, but does it serve a purpose?

It does not.

I do not

think that any head of state who is reasonable enough will
make an appointment which will actually sabotage the constitution, because the constitution says part of his responsibility is to maintain the unity of this country.

So,

--

I don't think that anybody will be so crazy to make an
appointment of that nature.

~I

don't know what we are

worrying about, Aminism was talked about here and I don't
whether it is also relating tP that concept, but really,

I

think we are just scratching QUr heads for nothing on this
issue.
DR TJITENDERO:

I have difficulties here and my difficul-

ties stem from the fact that we cannot ••••• as yet a
national political party as it was said about the president who doesn't have inherent powers but who is a creature of this constitution, we as a nation will become a
product of this perception, and as much as I appreciate
certain concerns, I also want to put to rest some of them,
because when we look on page·29, chief of the defence
force,

I don't think that the president will some day wake

up and say "I want Mr Barnes to become the chief of the
defence force."
MR BARNES: For the record,

I have done my military train-
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ing, that would be his wisest decision.
DR TJITENDRO:

The submission is that I do not think he

can wake up and say that.

There must be a recommendation.

What we are omitting here is that it will be out of the
recommendation given by those in the field.

These are

professional fields that provide continuity in the society, the police, the defence, auditor general and
governor of the bank.

But I think what we are assuming

here is that he president appoints very capriciously from
his own list.

If we assume that these people who would

make short lists and bring ten or three names out of which
the president has to appoint, then we have to put our
minds to rest.
MEMBER:

Who are these people?

DR TJITENDERO:

The Civil Service Commission, the Judicia-

ry Service Commission and what have you.

So that we see

that the appointments will never result into what has been
referred to as Aminism.

We are at the embryonic stage, we

are facing some difficulties of perceptions, facing difficulties of our own limited understanding of civil service structures, government structures, models that we
have been exposed to, models that we assume to be universal while they are very parochial and very situation specific.

Therefore I want to see a submission that gives us

an alternative to this so that we could discuss that.
Other than that I think this is very proper, this is how
it is done.

We are also forgetting that the president is
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Who else can appoint the

professional levels that we are coming to, obvious subordinate to the executive, and unless we are missing the
relationships of the institutions I do not see any other
way, and if it is there let it be submitted so that we can
discuss in relation to this options that we are given on
page 29.
MR RUKORO:

I was going to say that we are going in cir-

cles, because last time in this first draft, on page 31,
we had things like "the president shall also have the
power, subject to this constitution, to appoint (a) on the
recommendation of the Judicial Service Commission" and
then (b)

"and with the approval of the National Assembly."

That formulation,

the approval of the National Assembly,

we dispensed with that.

Why?

Because of the agreement we

reached on how the Judicial Service Commission or the
Public Service Commission itself are going to be appointed, i.e. they will be appointed by or with the approval of parliament.

And the people that they are going

to recommend, obviously they will recommend against the
background of their own professionalism.

It is not a

question that the president will nominate a judge and ask
the Judicial Service Commission, it is the other way
around.

The commission will take the initiative to re-

commend to the president and say "whichever person is
nominated or appointed by the president as a judge, it is
because that person was cleared by the Judicial Service
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Commission itself, which in turn was the subject matter of
parliamentary appointment on approval.

Based on that we

said then it is a duplication still to require people who
were cleared by a body that was cleared by parliament,
that they should again go back to parliament.

That is why

in the new draft there is no requirement for the approval
of the National Assembly, except of course for the chief
of the defence force and the inspector general.

But

everything else are appointments made on the recommendation of the professional bodies, which bodies themselves
have been cleared by parliament.

The president has no way

of bypassing them, whether he likes it or not.

Against

the background of those checks, the need for second
National Assembly approval was felt to be redundant,
except in the case of the police commissioner and the
chief of defence who, as my colleagues argued, are direct
presidential appointments, presumably on the basis of
their own structures.
MR BIWA:

I refer to the appointment of the chief of the

defence force and the inspector general of police.

What I

would like to straighten out with respect to those two
appointments, are these two appointment political?

We

feel that the parliament has to play some role in the
appointment of these two.
MR HAMUTENYA:

My first point was eloquently made by Mr

Rukoro, but there was another one I wanted to make.

What

we are doing is to continuously try to confuse the func-
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the right hand and try to grab it back with the left hand.
That is all that is going oo, and that is why we are repeating things which we have agreed on.

We must clearly

distinguish between the functions of the executive and the
functions of parliament.

There is an inherent assumption

here that all angels reside in the National Assembly and
it is the only way things can be done and all devils reside in the executive.

We were asked to spell out that

the president's power is exercised in conjunction with the
Cabinet.
fied,

Even after we have done that, we are not satis-

they remain devils.

Simply everything wonderful

will be done in parliament, because that is where we are,
all of us, and those who are pressing for this issue of
give and take continuously, it is still what they are
thinking about.

Can we at least try to detach ourselves

from this issue and define the responsibilities of the
executive and the responsibility of parliament in a detached manner, because unless we are able to do that and
see a genuine situation of checks and balances we will get
nowhere because we are thinking about ourselves.
the problem.

That is

There has been a separation of responsibi-

lities and powers between t~e three houses.

We agreed on

that and when we got back the angels see devils up there
and they come back again to amend the agreement.
all that is going on here.

That is

We went over this thing three
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times and we are still going back.
DR TJIRIANGE:
vious speakers.

My points have been made by the two preI just also want to emphasise the fact

that this exercise seems to be very frustrating, because
honestly speaking, we have gone through these things.

I

don't know whether we don't listen when we are talking
about these things or not.

We have to be reminded that we

have agreed on this and why, like what has just happened.
So I would really appeal to the Chair, let us go in the
same manner that we did with all the previous chapters
that are not related to the president.

It seems to me

that this is the most difficult chapter, that people are
reopening for whatever reason.

So I cannot help to think

that we are not negotiating in good faith.
MR KATJIUONGUA:

It is not fair when distinguished members

are saying that people forget what was said.
may help us in this case are the minutes.
there and see what people said.
memory and my intuition.
the two things I rely on.

I think what

Maybe we can go

I always depend on my

When I am in problems those are
I think I try to listen and I

try to find out what my feelings tell me what I should do.
So, these things you are talking about were adopted on
the 18th and I agree with Mr Rukoro, to a certain extent
he is right, that I think the majority of people here
agreed when Mr Mudge spoke about this commission and I
wrote here,

"me, no".

I think that is correct.

So, on

this portion it is exactly the same thing I am doing to-
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I agree that the majority of you agreed on this

thing, but I certainly no, and this is exactly what I am
repeating.

So I am not stopping any discussion and I

think it is unfair to say you are giving with one hand and
taking back with another hand.

I think me here have also

done a lot of compromising on many things, I tried to
accommodate other people, try to break a deadlock.
think I have done that on many occasions.

I

We should not

always give the impression that some people only want to
take, but don't want to give.

It must be a proper give

and take, we also try to keep a bit of balance.

So, all I

am saying, I am not confusing, I am saying these people
should be nominated by the president and approved by parliament.
dation.

That is not confusion, it is a clear recommenIf you say you don't like it, you say so, then

you go ahead, adopt it and then you know that I am opposed
to it. That is all I am saying.
CHAIRMAN:

Can I just ask a question?

Parliament will

obviously act on simple majority, you cannot have twothirds appointments.
MR KATJIUONGUA:
CHAIRMAN:

Never.

MR KATJIUONGUA:

For certain appointments you can, yes.
Cite me a country where it is doAe.
Then you do so in the assembly, you say

that and I will say my story as well.
CHAIRMAN:

I think unless you give me a country where this

is done by two-thirds, it will be by simple majority.
MR KATJIUONGUA:

We don't want to be copy-cats.

I dis-
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agree with that completely.
MEMBER:

Can the chairman be neutral on this completely?

CHAIRMAN:

When I am ruling against Swapo I am neutral.

When I correct you I am not neutral.
DR TJIRIANGE:

That is not fair.

I understood the honourable member that he

is registering his disagreement, but we have agreed.

Why

can't we just move ahead?
MR KATJIUONGUA:
MRS ITHANA:

He is just registering his disagreement.

MR KATJIUONGUA:
MR ANGULA:

And then I speak about it myself.

I will speak on it in parliament.

I want you to tell me, who appointed the chief

of SWADF and who appointed the chief of the South African
Defence Force?

I think those forces you know very well.

Who appointed them?
MR KATJIUONGUA:

What will that help you in this case?

The fact of the matter is that the country was not independent, it was a South African Army, appointed by South
Africa, we all know that.

We are talking now about the

future and I am talking about a fragile national situation
that needs people to have confidence in the institutions,
and there we disagree.

So I don't want to waste your

time, you the majority, stick to that position and ~ will
stick to mine.
MR ANGULA:

The danger of doing that is that you are going

to politicise these positions and they are not supposed to
be politicised.

Once you start debating them in the

General Assembly ....

-
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I am not supposed to disagree?

I am talking about the political purpose.

They are not supposed to be politicised.

Once you start

debating them in the General Assembly, the community will
pick up what you are saying about a particular person, you
are politicising the whole tbing.
MRS ITHANA:

I am trying to see where we are going, be-

cause we are kind of regretting that we are not in the
executive and therefore we want to have a share
MR KATJIUONGUA:

No, not at all, it is uncalled for in-

sinuations.
MRS ITHANA:
mind.

No, I have the-floor and I have to speak my

You have been talking-here, I have been listening.

But you want to have a share-in everything that is going
on in the executive.

This is not how things are.

We

should negotiate in good faith also.
MR MUDGE:

I think we should not be so impatient with each

other, I think we must have some appreciation for members'
concern about very senior appointments, people who will
exercise power in this country and I think instead of just
criticising members who hav~ other ideas, maybe we should
come ith other proposals maybe, see if we cannot put"
people's mind at ease.

Mr Katjiuongua quite correctly

said that I made this propo~al about the Judicial Service
Commission during the last meeting.

It is true.

It is

also true that I said in principle I do not believe that
functions like appointing senior people should be given to
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Mr Katjiuongua would agree with that if there had been
another solution to the problem, so that we feel that no
appointments will be made in senior positions which might
have serious consequences for the country.

I hope I will

not be blamed, but sometimes when I look at the appointments made by head of state, then I have reason for concern.

I want to ask, isn't there another solution?

I

have suggested that the Public Service Commission and the
Judicial Service Commission make the recommendations in
the case of chief justice,
the one hand,

judge president, ombudsman, on

auditor general, governor of the deputy and

governor of the central bank on the other hand.

This

leaves us with the chief of the defence force and inspector general of police.

There is now an opportunity for

the majority party to make a gesture.

What is the possi-

bility of consulting with the parties in the House through
standing committees or something,

just consulting when it

comes to people whom we all have to accept in those senior
positions?

Isn't there some possibility that we might

consider such a solution in this case?

I said to my col-

league Mr Katjiuongua, in any case, who is the National
Assembly?

Swapo still has the majority, so even if they

have to ...
MR KATJIUONGUA:
MR MUDGE:

I said parliament, and the deliberate ...

You said parliament, but what I do say is when

Mr Katjiuongua comes with a proposal, instead of shooting

-
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it down, why don't we sometimes come with another proposal and say, instead of that, can't we make this offer,
maybe this of that is a possibility.

And what I said

right now is again just another idea, and idea of getting
people to co-operate in the process.
CHAIRMAN:

Could we address that?

I don't know how you

make it constitutional, but I would have thought it would
be a good idea, this is a national issue, that definitely
where there is a opposition party, I can consult with the
opposition party leader.

I have this idea to appoint this

and this person, that could be done, but it would be a
normal process I would have thought.

You can't have an

opposition party and just ignore them when you are doing
things.
DR TJITENDERO:

Mr Chairman, some of us are still young,

we are still growing and sleep is still a biological
necessity.
MR MUDGE:

I wonder what deadline we have set ourselves.
Seven o'clock tomorrow morning.

DR TJITENDERO:

No, I strongly object to that.

Can we

address ourselves to this document, and it is the third
time I am making this request.

Two:

The proposal that Mr

Mudge is making, doesn't hold any water, because these are
ideas that emanated from our collective discussion and our
collective wisdom.

If they are new, the are third ver-

sions of the new proposals and new ideas.

If someone had

a new idea, obviously we would have had this document and
if it was submitted the, it would only be fair to compare

...
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that and say this is a better way of expressing the problem.

I therefore say that since there has not-b~en

pointed out on page 33 that we either "dacur" or discuss,
that we proceed.

I thought Mr Rukoro's summary of the

category there is obviously nothing more, nothing less we
can say on that.
CHAIRMAN:

Who are entering reservations?

MR KATJIUONGUA:
MR BARNES:
me.

I have made mine clear already.

I want to ask a question.

Maybe you can help

If one of these professional provisions make a re-

commendation to the president,

is the president compelled

to accept that recommendation or can he reject it?
CHAIRMAN:

It is a recommendation, but he is going to pro-

fessionals.
MR HAMUTENYA:

He can ask them to come with a list,

I am

not having this one, bring another one.
CHAIRMAN:
no.

He cannot appoint a person when they are saying

Page 30.

MRS !THANA:

In paragraph (8) I remember the discussion we

had on that issue of review and reverse.

We said the

issue must be proposed by a third, but to be approved it
must have a two-thirds majority.
is missing from that paragraph.
is for both houses.

That two-thirds majority
I don't know whether it

I will read it:

"Subject to the pro-

visions of this constitution and save where this constitution otherwise provides, any action taken by the president
pursuant to any power vested in the President by the terms

-
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of this article shall be capable of being reviewed, reversed and corrected on such terms as deemed exped1ent and
proper if there be a resolution proposed by at least onethird of the members of the National Assembly and passed
by a two-thirds majority."
CHAIRMAN:
MR BARNES:

Was it a decision?

It was an omission.

I wanted to ask a question on 29.

-

CHAIRMAN:

Which part?

is there anything,
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8 which we have been discussing,

a correction you want to make?

add what was omitted.

Are you on the 8

We just

or what?

MR BARNES:

No,

CHAIRMAN:

We passed already 29, we're on 30 now.

MR BARNES:

I have

CHAIRMAN:

That's true,

I am on page 29.

on page 29, Mr Chairman.
then I was wrong there.

Then you

entered a reservation.
MR BARNES:

I entered a reservation on the top point but the

bottom one I was going to discuss,
Mr Chairman, it says in 5:

and I wanted to ask,

"assign and promulgate any

proclamation which by law he or she is entitled to proclaim
as president."

Doesn't the president get his powers from

the constitution and not from any law?
MR ANGULA:

How can you make a law which is in conflict

with the constitution?
CHAIRMAN:

31.

MR MUDGE:

Mr Chairman,

just one question.

7 on page 30,

"Subject to the provisions of this constitution and any law the
president may in consultation with the cabinet", must't we
then say "and recommendation by the Public Service Commission?"
You cannot, in this one case it is recommendation and in
the other it is consultation,

"constitute an office, appoint

any person" because in all othe cases appointments are
done on the recommendation.
be the c ase.

Now in this case it must also

You cannot in some cases say on the recommen=

dation and in other cases say in consultation.
CHAIRMAN:

Anyway,

this one, we have to rephrase it

because whatever would happen,_ each is going to create an

la
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office, the Public Service Commission has to decide
on the categories, or classify the office, get

~

Level and

salaries scales will even go to parliament
for budget, so you have control mechanisms there.
PROF. ERASMUS:

I

On 30.

just want to indicate and get an instruc=

tion from the committee, from the meeting.

It has been pointed

out earlier that the council of traditional leaders has
not been addressed in the proposal, in the draft.
But it will come after,

CHAIRMAN:

We are now dealing with the president's

PROF. ERASMUS:
I

powers.

later on.

just want to suggest to you that somewhere in this

chaper, and maybe here, we must address that particular (interrupted)
We already agreed,

CHAIRMAN:

just give it to us

where we agreed that there will be a house or whatever
of traditional chiefs, by an act of parliament.
PROF. ERASMUS:
?:

And any description of its powers?

No, act of parliament.

PROF. ERASMUS: Okay, to be established by an act of parliament?
CHAIRMAN:

Yes,

PROF. ERASMUS:
CHAIRMAN:
?:

traditional leaders.
With no indication of its functions?

Advisory, and they will meet twice a year.

To put the record right, we didn't change the wording,

we said this is straightforward, in consultation with the cabinet
CHAIRMAN:

Yes, consultation.

appointments to say
MR MUDGE:

We have changed these

'in consultation' and recommendation.

The president is always taking decisions in

consultation with the cabinet, and he is appointing people
on recommendation of the Public Service Commission.
MR KATJIUONGUA:

No, the

house~

I think so, we agreed there.
....

2.
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He wants to bring it here under the powers of the
president which I think is good.
?:

We have already agreed on that.

MR KATJIUONGUA:

So bring it in there, under the president,

so bring it in somewhere there.
?:

How does it come on there if it is an act of parliament?

MR KATJIUONGUA:

By acts but the president will be the

chairman.
CHAIRMAN:

Under local government,

PROF. ERASMUS:

that is what we said.

I've got a formulation here:

"The state

president may appoint a council of traditional leaders to advise
him.

The composition, powers and functions of such

council shall be laid down in an act of parliament."
MR MUDGE:

Nobody can appoint chiefs, Mr Chairman.

CHAIRMAN: Institute the council.
MRS ITHANA:

Correction, Honourable Chairman, traditional

rulers.
CHAIRMAN:

Leaders.

MR MUDGE:

Let us formulate something and see later, let's

agree on the principle.
CHAIRMAN:

31?

Accept the principle.

32?

MR KATJIUONGUA:

Mr Chairman, as you might remember

my position here about these six people.

I said I can only

agree to the six people provided they are going to represent

3.
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bodies or interest groups but I am opposed to

to

become, with other people to form the basis for politicians
in the assembly.
-

MRS !THANA:

I thought this, we said these people are

going to be approved by the assembly.
MR KATJIUONGUA:
MRS !THANA:

Yes.

So Mr Katjiuongua can raise his objection

there and not here.
CHAIRMAN:

Yes,

thank you, _agreed.

was about the six appointed

~eople.

33 - this question
You say since they are

-

going to be approved by the assembly, he can object there.
Article 33,

I mean page 33?

Agreed.

Page 34?

Agreed.

35?
MR KATJIUONGUA:

Just only a correction.

heading of chapter 7 will be
Article 44 would be
one would be
CHAIRMAN:

CHAIRMAN:

'The Parliament of Namibia', then

'The National Assembly',

then the other

'The National Council'.

Yes, that's

PROF. ERASMUS:

We agreed at the

right~~

36?

The previous cO-rrection I didn't hear.
The correction is

'parliament' in stead of

'national assembly' on page 35, chapter 7.

Then there is

some other one, national council, there are two houses,

that

is the idea.
DR TJITENDERO:

Could we rna~ a recommendation then

for the corresponding changes thereafter?
CHAIRMAN:

Yes?

DR TJITENDERO:

Just consistently 'parliament', referring to

'parliament'.
CHAIRMAN:

So it is parliament now.

4.
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CHAIRMAN:

36?

MR PRETORIUS:

36, Mr Chairman, a friendly ueqHest,

I

want to be popular because from here I have a lot of queries
on the wording and technical matters.

I want to know whether

I can give it to the lawyer to use his own discretion, it is
not principle, only wording and technical matters, it will
save you a lot of time.
MR BARNES:

Mr Chairman, on page 34 it only refers to

'all ministers shall be accountable' but it didn't say
anything about a deputy minister.

In view of the fact that

in the constitution it makes provisions that the president
can accommodate deputy ministers in the cabinet (interrupted)
MR ANGULA:

Deputy ministers have not independent

existence for ministers.
MR BARNES:

They have no independent existence?

MR ANGULA:

No.

CHAIRMAN:

37, agreed. 38, agreed.

MR BARNES:

On a point of order, Mr Chairman, I will sir,

39

I

40?

unless you rule my out of order, not allow myself to be
bulldozed.

I want to address Article 48.

CHAIRMAN:

48?

MR BARNES:

Sorry, Article 46.

CHAIRMAN:

No, we're not there yet.

MNR. MUDGE:
CHAIRMAN:

Ons is nou by 39.
Page, we are going by pages, we are on page 40.

We are on Article 47.
MR BARNES:
MR MUDGE:

These pages are not numbered.
Mr Chairman, please, we must not refer to pages

because our documents hasn't got (interrupted)
CHAIRMAN:

Yes, sorry, it is true, so it has confused the

5.

members.

236 -

Okay, because of that confusion, could we

listen to honourable Mr Barnes on Article 46,

~age

35, for

those with pages.
MR BARNES:

Is that page 35?

because now I see it is

Let me number that, Mr Chairman,

Article 47, disqualification.

CHAIRMAN:

That is page 36 now.

MR BARNES:

Is that page 36?

CHAIRMAN:

Article 47.

MR BARNES:

There is no numbers on these pages, Mr Chairman.

The article is Article 47, disqualification, paragraph l(b),
and this is something that wasn't in the document.
point it was in the document,

Up to a

then certain sections were added.

The last part I am referring to here:

"Provided that

nobody is sentenced to death or imprisonment or acts committed
in connection with a struggle for the independence of
Namibia, shall be disqualified under this sub-section
from being elected as a member of the national assembly."
CHAIRMAN:

It was there, honourable Mr Barnes.

MR BARNES:

I am going to look at that thing because

I didn't see it there.
CHAIRMAN:

?:

Then we go on.

It is page 41 of the old draft, it is there.

CHAIRMAN:

It was there, we're wasting time.

MR BARNES:

You cannot say we're wasting time, Mr Chairman.

CHAIRMAN:

It is there, you didn't read it properly.

MR BARNES:

Allright,

then I accept that I didn't read it

properly, then I still have the opportunity to address the
committee on this matter because I cannot agree with (interrupted)

..
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CHAIRMAN:

If we have agreed already before and you were

not agreeing, ....
MR BARNES:

Mr Chairman,

the fact is nobody is sentenced to

death or imprisonment for acts committed in connection with a
struggle for the independence of Namibia.
MR MUDGE:

I accept that it is there.

CHAIRMAN:

It is there, we agreed on it.

MR BARNES:

They shall be disqualified under this sub-section.

Mr Chairman, does this also include members of,

the sons

and daughters of Namibia that fought in the territorial
forces of Namibia because they also fought in the struggle.
CHAIRMAN:

We have covered that.

MR BARNES:

Does that include them too?

CHAIRMAN:

Was anyone of them sentenced to death,

is the question?
MR MUDGE:

that

Or imprisoned for fighting for independence?

If they were sentenced to death they would

be told.
?:

They would be dead by now.

MR BARNES:
CHAIRMAN:
MR BARNES:

In prison on the other side,
Page 40,

Mr Chairman.

Article 56.

Mr Chairman,

I am registering my reservation

on this article.
CHAIRMAN:

Article 56?

MR BARNES:

No,

CHAIRMAN:

Oh yes, yes.

MR KATJIUONGUA:

You are reserving Article 56?

Article 47.

Mr Chairman, you remember that this whole

article about a decision by the national assembly
passed by a simple

majority,

say

it goes to the second house,

it is ordinary legislation and must also be passed by the
majority.

I think that was the understanding.

Correct?

7.
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MRS ITHANA:
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Which article?

MR KATJIUONGUA:

This is Article 56, page 40.

sure that we all understand.

-I 'Nant to make

Simple majority in both

houses, ordinary legislation. Now we said in case legislation
comes from the national assembly, say passed by a twothirds majority, no, by a simple majority, it goes to
the second house. For it to reject it and send it back and
caused it to be accepted,

to be reconsidered by two-thirds

majority, it must be rejected by a two-thirds majority.

That

is what we said?
CHAIRMAN:

Yes.

MR KATJIUONGUA:
CHAIRMAN:

Do you think that is fair?

It is correct, it is what we have agreed on.

Page 40?
MR KATJIUONGUA:
is allright.
?:

If that is the meaning here, then it

Is that the meaning of this article here?

Yes, sure.

MRS ITHANA:

The rest of the articles we have considered,

I have appreciated the fact that the lawyers have tried to
be gender neutral or whatever ~t is called, but in this
Article 55, we are only talking "hims".
CHAIRMAN:

It is a normal thing,

Where are the "hers"?

just change it.

Page 41, Article 57?
MR RUPPEL:

Article 57:

"The national assembly may also",

that "also" I think should come out then.
assembly may be the ... " and so forth,
?:

"The national

not "also".

To what does it refer?

MR RUPPEL:

Article 57(1)

on~page

40 at the bottom, first

line, the fifth word is "also", should come out.

8.
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Agreed.

Page 41, Article 58,

that one, starting with there.

Page 42, Article 60.

MR KATJIUONGUA:

Mr Chairman, as we add as part of the

privileges of the deputies, of the members of the national
assembly and we add a (c) there in the same way we did with
the other article that a third of the members of assembly
may be entitled to introduce a private member's bill,
a third, not one person, but a third of the members.

If

there is an issue which they feel is important then it must be
investigated,
CHAIRMAN:

just to bring the attention.

Fine, no objection?

60(1) (c)?

MR RUPPEL:

60(l)(c), you want it to be added there?

CHAIRMAN:

Yes, one-third.

MR RUPPEL:

One-third of the members of the national

assembly may introduce a private member's bill, nominees bill.
CHAIRMAN:

43, Article 62, agreed.

Page 44 dealing

with Article 63.
MR

MATJILA:

Mr Chairman, Article 62:

"should receive

reports on the activities of the executive including
parastatal public enterprises and from time to time
to require any senior official thereof to appear before the
national assembly".

I don't think it is proper that an

official, an ordinary official can address parliament, the
national assembly.
CHAIRMAN:

My committee, appear before a standing committee,

appear.
MR RUPPEL:

To appear before a committee of the national

assembly?
? :

To appear before any of the committees of the

national assembly.

9.
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CHAIRMAN:

Yes.

PROF. ERASMUS:

To appear before any of the committees of

the national assembly?
CHAIRMAN:

Yes.

Page 45 which is Article 64, it is on

that page.
MR MATJILA:

No, no, no, Mr Chairman, still on the same page,

Article 63 ( 2):

"Should the president be told,

ascend on

the grounds of such appeal and he or she shall so inform
the Speaker who shall inform the national assembly thereof
and the Attorney General, who shall then take the proper
steps to have the matter decided by a court of competent
jurisdiction", I wonder, perhaps our legal mind can help us
there, whether provision should not be made here for
the option to withdraw?
MR RUPPEL:

Obviously, if he withdraws he doesn't send

it to the Attorney General, that is implicit here.
CHAIRMAN:
MR MATJILA:

Yes, if he withdrew it ...
Otherwise too much time might be wasted in

the process. The option is not provided.
MR RUPPEL:

Shall we,

"who may then take appropriate

steps", if we take the "shall" out and put in there "may",
it leaves him with some discretion because if it is withdrawn.
"Who may then take appropriate steps to have the matter
decided by a court".
CHAIRMAN:
MR BARNES:

What is wrong with that?

Page 45 where you see Article 64 appearing.
"Two fair copies of such act", i.e. paragraph 1,

Article 64, we agreed on such acts in the official language.
CHAIRMAN:
stay.

It was discussed and later on said English must

-102 41 -

MR BARNES:

We said the official language is English, so

it is the official language, Mr Chairman.
CHAIRMAN:

It was mentioned and the decision was that

English must stay.
MR RUPPEL:

It is really not going to affect anything.

MR MATJILA:

Article 65 -

Mr Ruppel won't

have ...

I wonder whether people like
This question of

whether these should not be separate?
be subject to the other,
MRS ITHANA:

The one must definitely

they cannot be compared.

We discussed that issue when it was referred

to the lawyers and the lawyers gave us their opinion.
CHAIRMAN:

He was not present that day,

according to what

I am told.
MRS ITHANA:

Yes,

CHAIRMAN:

The honourable Mr Matjila was not there.

MR BARNES:

Can the lawyers perhaps confirm?

MR RUPPEL:

My recollection is that it was at the end

this is their opinion here.

agreed that law is law and you cannot place one law above
the other one, and that they could quite correctly be
with in one paragraph.

dealt

I think that was the bottom line

and that is what is reflected by the lawyers.
PROF. ERASMUS:
qualification.

Mr Chairman, there is one important
When you create this new dispensation, you

give the constitution supreme law of the land's status.
So that has an important implication in the sense that
all other laws,

irrespective of their source, must, in order

to be valid, be conformed to the constitution.
CHAIRMAN: Page 46.
MR KATJIUONGUA:

I think just a correction only,

11.
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Mr Chairman, Article 67,

the national council, and then we

agreed last time that there shall be a

nationa~

council

which shall be elected in terms of this constitution,
then we took out the proclamation and so on.
just write there, Article 67,

We should

the national council,

take the

rest out and then I think we agreed that there shall be
a national council which shall be elected in terms of this
constitution.
CHAIRMAN:

This is an elected body.

Yes, agreed.

PROF. ERASMUS:

I just want fo get clarity, Article 67 must

now read "there shall be a na-tional council"?
MR KATJIUONGUA:

No, first of all Article 67 the national

council, take out the national council under chapter 8 there,
okay, never mind, because we didn't do so with the other one.
Then we just say the national council, take out establishment.
MR RUKORO:

On a point of order please, we debated

this issue very long.

It is important that this article,

to the establishment of the national council, be dealt
with in the way that is speci~Eied under 67.
MR KATJIUONGUA:
MR RUKORO:

No, it was changed.

Because this thing comes into being 5 years

after .. ?
MRS !THANA:

No.

MR RUKORO:

Within 5 years?

CHAIRMAN:

Within 5 years. I think you were absent.

MR RUKORO:

To simplify this thi~g,

let's take honourable

member Katjiuongua's formulation here, and when we come to
the time phrase, for all these things, we deal with them in
a transitional provision, rather than confuse them ...
MR MUDGE:

What is your proposal?

12.
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KATJIUONGUA:

There should be a national council which

shall be elected in terms of this constitution?
MR RUPPEL:
~R

Established in terms of this constitution.

KATJIUONGUA:

Yes, established.

PROF. ERASMUS:
?:

No.

~R

RUPPEL:

Established by the president?

It will be established under an act of parliament?

MR KATJIUONGUA:
CHAIRMAN:

No,

in terms of this constitution.

Agreed.

MR ANGULA:
top page,

I want to talk about the national council,
I want both formally and affirmatively to register

my reservation on this.

I think it is a waste of money, public

money, duplication and that kind of thing.

So I'm just

putting my reservation that the national council in
my view,

I still hold my view that it is a duplication.

MR MUDGE:

When is this body going to be elected?

MR KATJIUONGUA:

We said within 5 years but I think as

Mr Rukoro says in the provisional arrangements you must put
some dates.
PROF. ERASMUS:

So it is agreed that it shall be established

in terms of this constitution?
CHAIRMAN:

Yes.

MR RUKORO:

Who is going to fund this house?

Fullstop.

47?

MR KATJIUONGUA:

It would be funded from the central revenue.

PROF. ERASMUS:

We did not receive any clear instructions

on what to put into that schedule.

I thought it was going to be

decided by one of the legislative bodies later on.
CHAIRMAN:
MR RUKORO:

Honourable Rukoro, are you answering that?
I thought that since this house is based on,

13 •
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will depend on the work of delimitation commission which
~nd_

in turn will dictate to the regional councils
like that.

When we come to those things,

stuff

that is part of

the transitional provisions, we are going up with specific
time

lim~t,

rather to put them as part of the permanent

constitution which will complicate matters.
to there,

So when we come

I think we'll come with specific suggestions on

that point.
CHAIRMAN:

47?

MR RUKORO:

Article 71, I don't understand it,

"No person

shall be qualified to be a member of the national council if
he or she" - and this is my problem member of a local authority".

"is an elected

Local authority meaning

you are including the original council?

After all, in order

to qualify as a member of the national council, you
must be one of the elected members of the original council.
MR RUPPEL:

It was actually agreed that that should be

one of the exceptions.

It should specifically be stated as

an exception.
MR RUKORO:

That you can't be both?

MR RUPPEL:

No, because of that relationship.

Normally

you can't be a representative in two representative bodies
with the exception of the regional council in relation
to the national council.

That was specifically, and the

same thing was discussed (interrupted)
MR MUDGE:

MR RUPPEL:

It can be the same person?
It can be the same person, he can hold offices

in both.

?:

So if he comes here,

be filled by a by-election?

there is a vacancy which must
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MR MUDGE:

No.

He is actually representing the regional

council in the senate.

He will not receive double salaries

and all that, of course not. They will appoint two people from
their own ranks,

to save money I think it is a good thing.

They elect 9 members,

they send two of them to the senate,

three, how many did we decide?
CHAIRMAN:

Two.

DR. TJIRIANGE:

I read somewhere in this document where

it is said that this council will elect these members amongst
themselves, from themselves, something like that.

Now this

is contradicting that position.
MR RUPPEL:

We said that it be stated as an exception to

this rule which is stated here,

that for the purposes of the

national council members of the regional (interrupted)
DR. TJIRIANGE:
MR RUPPEL:
DR TJIRIANGE:

Yes, that is contradicting that position.

That must come in here.
Look here, what we are saying is this that as

it stands now the members of the national council should be
members of the local councils, that is what it is because
they elect themselves.

Those councils are electing the

members to the national council amongst themselves.

So now

this one say that you cannot be a member of the local
council which means it is contradicting (interrupted)
MR RUKORO:

Here we have no problem, the problem is

that we had no problem.

We just changed the wording to

reflect what has just been agreed upon.
MRS ITHANA:

I am seriously reconsidering my position as

far as this house is concerned, and I am calling upon the
house to reconsider that decision, this house must be
abolished.
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CHAIRMAN:

We have already decided, you can just enter

your reservation.
?:

But can we change the wording to (interrupted)

MR RUROKO:

Let us solve this problem first?

Give us

the formulation.
MR MUDGE:

Where do you have a problem?

MR RUROKO:

.. cannot be a member,

MR MUDGE:

Where?

MR RUROKO:

Article 71.

?:

it says.

It would seem to mean tnat, what we are trying to

say is that once a former member of the regional council
is to this house, he cease to be a member of that body.
MR RUROKO:

Then it means other elections?

MR MUDGE:

A local authority means a municipality.

?:

Let's qualify it,

"no person shall be qualified

to be a member of the national council if he or she is an
elected member of any local authority other than the regional
council."
CHAIRMAN:

Yes.

MR RUROKO:

That does not

CHAIRMAN:

It does.

MR RUKORO:

On Article 73, the powers and functions of

sor~e

the problem.

48?

the national council under (c:;:) where it says "perform any
other functions allowed to it by the national assembly" ?:

Allocated to it.

MR RUKORO:

In fact I was going to say in stead of saying

the other house, you know, giving the powers, why don't we
say "conferred by an act of parliament"?
MR MUDGE:

Well,

just say by an act of parliament, allowed

to it, given to it by an act o-f parliament.
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MR BARNES:

But it can't be parliament because the second

house (interrupted)
MR MUDGE:

Well, they must also have a say in that.

MR RUKORO:

And then I was going to propose a new (d).

I

think it was mentioned, maybe we didn't decide on it but
it was mentioned by honourable Katjiuongua last time that
it should have the power to initiate legislation on reaching
of issues.
MR MUDGE:

Where do you suggest that,

Mr Rukoro,

(d)?

MR RUKORO:

Yes.

MR MUDGE:

Initiate?

MR RUKORO:

Legislation on matters of regional concern.

CHAIRMAN:

Page 48, Article 74?

DR TJIRIANGE:

I mean before we go, on page 48 but before

you reach there,

that number there, Article 60 paragraph 3

does not exist.

I do not know which article is that

being quoted there.
?:

Where is that?

DR TJIRIANGE:

On 48, the last is quoted is Article 60

paragraph 3, I don't know where .... there is nothing like
that, and I was trying to find the sense (interrupted)
CHAIRMAN:

Where are you?

DR TJIRIANGE:
PROF. ERASMUS:

On top.

I don't know which article we have in mind.
I have already changed that to 59(3),

the internal consistency will in any case changed nowbecause
we've inserted certain new articles. I'll have to check the
new thing all over again. Up till now,
because of the new articles.

MR KATJIUONGUA:

On 48,

it could change again

I have to re-work it.

just on (c) there,

I think there
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is only a confusion of names, national assembly in both cases.
? •

It should be assembly, not national council.-

MR KATJIUONGUA:

Now will be required to re-pass the bill

by majority of two-thirds of all the members entitled to vote,
then a fullstop there.
DR TJIRIANGE:

Sorry, I was a little bit slow.

This proposal

by honourable Mr Rukoro for this regional house to initiate
regional legislations, they are only initiating to the
national assembly, isn't it?
MR RUKORO:

It must also go there.

DR TJIRIANGE:

This is what I'm saying.

MR RUKORO:

They can't pass it themselves and it

becomes law.

It must be approved in the national assembly

as well.
MR RUPPEL:
CHAIRMAN:

They can only initiate a bill there.
Page 49 where you see Article 75 - agreed.

Page 50

Article 77, the administration of justice.
PROF. ERASMUS:

Just on page 50,

I just want to point

out that we have afterwards thought that what is contained
on page 52, sub-paragraph 5 there at the top of the page,
should be shifted to page 50 and it becomes Article 77{4) for
the simple reason that it doesn't belong under appointment
of judges, it belongs here with the general description,
just a re-allocation.
CHAIRMAN:

Agreed.

PROF. ERASMUS:
formulation.

Page 51?

We have also rephrased it, there is a new

I '11 read it to you:

"The Supreme Court

as the high court shall have all the inherent
jurisdiction which vested in the Supreme Court of
South West Africa immediately prior to the date
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of independence,

including the power to regulate

their own procedure and to make court

rul~s

for

that purpose."
That is to make the position absolutely clear.
CHAIRMAN:

Page 51.

MR KATJIUONGUA:

I think,

Mr Chairman, you know my position

on the appointment of judges, that is one section, 81(1).
Then I think on 81(4),

I think five years are too little,

I say ten years because after all the judicial commission
will examine him if there is anything wrong with this person.
MR RUPPEL:

But then you can throw it out altogether.

MR RUKORO:

Mr Chairman,

I was going to impress that we

take a second serious look at sub-article (4) of 81 in view
of the provisions on page 71.
MR BARNES:
MR RUKORO:

Give the article because we haven't got numbers.
Article 128 which reads as follows:

"That the judges of the Supreme Court of
South West Africa holding office at the
date on which this constitution is adopted
by the constituent assembly, shall be deemed
to have been appointed as judges of the High
Court of Namibia under Article 81 of this
constitution on the date of independence .... "
If that is our intention, which I think it should be our
intention, namely that the judges that we have now is out of
these transitional provisions.

On Independence Day it will

be deemed to be judges of the High Court of Namibia.

Then I

am just concerned about the appearance, on the question
of the independece of the judiciary, that if we are going
to say okay,

we are deemed to.be judges of the Supreme Court
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but only for five years, and then for five years the
appointment

is reviewable,

then conceivably YQU'll have

arguments which say is it not possible that these judges,
with a view to that re-appointment, are going to say okay,
I'll favour government in my opinions simply to make sure
that I retain the post with serious implications for
the independence of the judiciary, which in turn has serious
implications for constitutionality.
hav~

since in this country we
in terms of a practical

five judges, and if we speak

situa~ion,

end up with only three (I am

I feel that really,

~ot

may be in reality we

going to give reasons why),

within the next five years it is still up to the incoming
government through the procedures here described to
really appoint even up to another five or seven judges,
and in that fashion I think really they can achieve whatever
objective they want to achieve of a balanced Bench with
this provision of the five years, but then we don't
have this negative reaction as I think we are going to have make no mistake about it,
these guys for only five
look at them.

abo~t

this thing of appointing

year~and

then taking a

We undermine what we are preaching,

independene of the judiciary.

So my proposal really would

be that since we have the power unrestricted to appoint
new judges in addition in

ord~r

to balance them, and also

because of the need that we need up to 10 judges in fact
to be honest, we don't need this position.
MR

HAMUTENYA:

Okay, we just move on from connect, the last

section of the item,

sub-arti~le

3, eliminate everything under

4 below that page, page 51, but

...
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Article 81 ( 3),

at page 52 and after

the word "work" can say "and shall hold office_un_til ... "
MR RUKORO:
MR MATJILA:

65?
Yes.

MR RUKORO:

" ... all judges appointed",

MR MUDGE:

Just formulate please, let me see, you were

talking,

and then out.

I couldn't follow.

MR MATJILA:

"All judges appointed", under this constitution

I would say, shall then be

all these words

until the bracket in the last line, and go on with the
of 65.

sentence "shall hold office until the age
MR MUDGE:

All judges appointed during?

MR MATJILA:

No, under this constitution.

MRS ITHANA:

Which page is that now?

MR MATJILA:

Article 81.

MR RUPPEL:

As a matter of courtesy,

I suppose that before

we place this draft before the assembly,
perhaps be a probes made to the judges,

there should
to ask them whether

they just get appointed like that.
?:

It is not for this committee.

MR RUPPEL:

No, no,

I would have raised it in that fashion

but it is also a matter of the assembly because it is our job, s
it goes slightly beyond that.
MR ANGULA:

As much as I appreciate the point of not creating

a sjtuation of a person serving

himself or herself,

I still

feel that there must be a procedure provided for review,
is by the judicial commission at a certain point.
MR RUPPEL:

That is still there.

MR ANGULA:

Where is it?

that
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MR RUPPEL:

Adv. Rukoro referred to it.

MR RUKORO:

It will come for instance, not review on

a periodic basis but for instance (interrupted)
MR ANGULA:

A certain point in time.

MR RUKORO:

If the Judicial Service Commission has cause to

believe that a particular judge is just not up to standard,
then they will recommend to the president that he should be
removed.
MR ANGULA:

No,

I don't want by succession or accident

that this person is just appointed for 67 years,

I mean

years without getting any review, you know.
CHAIRMAN:

Investigate is review, 83(3):

"The Judicial

Service Commission shall investigate whether or not a judge
should be removed from office".

They have to investigate,

review.
MR RUKORO:

I have another point on Article 80. I want to

ask first before we get there, who is going to approach
these judges?
MR RUPPEL:

I don't know, it must be a senior person from

the assembly, maybe the chairman.
MR RUKORO:

I think it will be appropriate to have a

three person delegation consisting of the president elect,
the chairman of the assembly and the justice minister
designated to go and see these judges.

On Article 80, I

think is a very important thing, we should follow closely
what I'm going to say.

Article 80 says:

"The decision of

the Supreme Court shall be binding on all other courts of
Namibia and all persons in Namibia unless

(and that is the

important phrase) it is reversed by the Supreme Court itself,
or (and that is my problem) is contradicted by an act of
....
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parliament lawfully enacted".

Now there it is correct, no

problem but I think there is a need to disting~ish between
two types of decisions of the court,

I mean two types of

pronouncements or decisions, 1) on ordinary legislation.
When it comes to ordinary legislation then this position is
correct, no problem.

But when it comes to legislation dealing

with constitutional questions,

you will have a de facto

situation whereby parliament through an ordinary legislative
process of 51% can actually de facto amend the constitution to
reverse the process, which would be unconstitutional.

Therefore,

this thing where we say the decision of the Supreme Court
is binding, unless it is reversed by the Supreme Court
itself in a later case,

that one is okay, but where it goes

on and say "or contradicted by an act of parliament",
that can only be right with reference to ordinary legislation
like something -you get what I'm saying?
PROF. ERASMUS:

I thought it was implied in terms of the

whole structure but we can come together and make it
absolutely (voice fades).
MR RUKORO:
MR MATJILA:
MR RUPPEL:

As long as you get the point.
.... use of the word contradict?
;

It should be "rendered ineffective", it is much

!

clearer. A ruling can be rendered ineffective as a result
of an enactment of parliament, whether it is boiling down to
amendment of the constitution in certain cases, or whether
it is a normal act of parliament, changing subsidiary
legislature, it doesn't matter but I

think "rendered inef=

fective" is a better description.
CHAIRMAN:
Page 53,

Page 52, Article 82, lower courts.

Agreed.

Article 84.

-.
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MR KATJIUONGUA:

Just referring to sub-section (1),

the understanding,

I think

I see here that the governmenr appoints

one judge, no, a judge appointed by the president and then
also the Attorney General.

I

think the other day when we

talked about it, it was a Chief Justice as the chairman
of the Judicial Commission,
General,

the advocates,

then was mentioned the Attorney

the attorneys,

Mudge had another name which I

and I proposed - Mr

don't know- but I

chairman of the Public Servic-e Commission,
five people.

then you have

The Chief Justice who is the chairman of the

Judicial Commission,
Commission,

had the

the chairman of the Public Service

the Attorney General,

a representative of the

advocates, a representative of the attorneys.
MR MUDGE:

The reason why I was happy with this proposal

because you had two people (interrupted)
CHAIRMAN:

Honourable PretorTus has the floor,

he asked for

it.
MR PRETORIUS:

It is on 85,

MR MUDGE:

84.

Article 85.

The reaso~was that then you have even

numbers from appointed people ~nd nominated people by the
profession.

Otherwise again you have too many bureaucrats

and not enough people from the profession.
MR KATJIUONGUA:
MR MUDGE:

There are two here.

Well,

two two,

that is the way I would prefer it.

Otherwise you have a justice appointed, you have the Attorney
General appointed and you have the chairman of the Public
Service Commission appointed, serving the government.
MR KATJIUONGUA:

You want all-these appointments be approved

by the Judicial Service Commission, you are leaving out the
chairman of the Public Service-Commission.

..
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MR MUDGE:

Not all the appointments.

CHAIRMAN:

Article 85.

MR PRETORIUS:

Mr Chairman, without referring to any person,

it seems to me that this post of Attorney General is the best
entrenched office of the constitution because we can even get
rid of the president but not of the Attorney General.
I think there must be some provision.
?:

For removal.

PROF. ERASMUS:
fact,

I should draw your attention to the

Mr Chairman,

that somewhere in this constitution

only I can say in terms of getting rid of this particular
encumbent is that where provision is made in the constitution
for the appointment of officials by the president, it
is explicitly stated that he can also get rid of them.
It is logical in the sense that the authority, namely the

~I
'f

f

president who is empowered to appoint them, can also vacate
the office and appoint a new one.
constitution,
MR BARNES:

That is contained in the

that power is specifically created.

Mr Chairman,

the way I read Article 85 this

is an absolute political appointment which I feel would
greatly jeopardize the independence of the judiciary.

I

would have thought that the Attorney General will be appointed
by the president on the recommendation (interrupted)
MR MUDGE:

It is the case.

MR BARNES:

Where?

MR MUDGE:

It is in terms of Article 32(4)(a), the reference

is wrong there,

Where does it say?

it is in accordance with the provisions of

Article 32(4) (a),

and Article 32(4) (a) says:

"To appoint

on the recommendation of the Judicial Service Committee".
CHAIRMAN:

Yes.

Page 54, Article 86.

;i

q

:~
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CHAIRMAN:

Agreed.

MR BARNES:

Can the president assign, perform ~lr such function

Page 55,

Article 88.

and duties as may lawfully be assigned to the Attorney
General by the president?
MR MUDGE:

Mr Chairman,

I also have a problem with that.

No, he can stay, we're not talking about the appointment
anymore.

We've confirmed the appointment.

CHAIRMAN:

To perform all such functions, can he?

PROF. ERASMUS:

I think the explanation, Mr Chairman, lies

in the fact that first of all we must not confuse this
particular office with the present office known by the same
name.

That is point no.l.

MR BARNES:

Point no. 2 (interrupted)

What would the confusion be?

PROF. ERASMUS:

Two completely different animals.

MR MUDGE:

But isn't it, if you read the functions

and powers, prosecution, defence?
MR BARNES:

The rest is responsibilities,

principal and

legal advisor.
PROF ERASMUS:

Mr Chairman, let me explain what I tried to

say the other day,

and that was our interpretation of our in=

structions and it was repeated as a matter of fact,
particular day.

that

We were instructed right from the start

to create this office on the basis of what is generally found
in the Commonwealth countries.
MR MUDGE:
PROF ERASMUS:

By whom were you instructed?
That was the very reason why I the other day

raised this point and asked for clear instructions, and
you said very clearly to me that is how it has to be drafted,
and we made quite a study of it to make it clear.
it with that particular reasorr in mind.

I raised
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MR MUDGE:

We must get clarity on the position of the

Attorney General.
MR RUKORO:

My own feeling is that the whole of Article 86

really needs to be re-drafted,

and where I'm saying so, I

will read to you a very small piece which will take one minute
and which will give you the background of why there will be
need for re-drafting and listen carefully, it says:
"In a number of newly, self-governing Commonwealth
countries with politically appointed Attorney
Generals,

the director of public prosecutions

is given judicial security

of

tenure

by the constitution and is vested with an
exclusive independent responsibility for
decisions to take over,

to continue or dis=

continue prosecutions.

Where he decides to

institute criminal proceedings himself, the
consitution will provide that he shall not act
under the direction of any other person.
This constitutional device, and there are others
designed to produce a similar effect,
emphasizes both the importance attached to
the maintenance of public confidence in a
process of prosecution and the precarious
delicacy of the balance achieved by habits
of political self-restraint in Britain.

It is

not too much to say that in Britian the inde=
pendence of the judiciary and the impartiality
of the administration of criminal justice are
maintained in spite of the astrictly legal powers
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vested in parliament in the executive."
So,

I think what we are trying to do here is to follow the

Commonwealth model whereby we have an Attorney General as the
principal legal advisor to

t~e

president,

to the cabinet,

to all government departments but at the same time to have
a director of public
is going to be,

prosecut~ons,

or whatever the name

the person who is going to do the job currently

being done by the present Attorney General.

It could be

the Prosecutor General or whatever.
PROF ERASMUS:

But that concerns the powers of the Prose=

cutor General.

What you've ROinted now from Smith concerns

the powers of the Prosecutor General and his independence,
not the powers of the
MR MUDGE:

Attorn~y

General.

May I ask Prof. Erasmus,

then why should the

Attorney General have exercised the final responsibility
for the institution or discontinuance of any criminal
proceedings?
CHAIRMAN:

We agreed

PROF ERASMUS:
MR RUKORO:

That was in terms of the original instructions.
That is why I'm saying we need to re-draft-

(interrupted)
MR MUDGE:
CHAIRMAN:

We have to re-draft it.
We are accepting nis proposal.

Article 87 - agreed.

Then

p~ge

Ombudsman, page 54,

55 Article 88 - agreed.

Then page 56.
MR BARNES:

Mr Chairman, on Article 88:

"An Ombudsman

appointed during the year following the independence shall
hold the office for a term of- 5 years and be eligible for re-

""
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appointment after ... "
MR RUPPEL:

On the same basis as the judges. -

MR BARNES:

Now the judges we have just suggested (interrupted

MR RUPPEL:

That is the point,

it should come out if we

take the judges out.
MR ANGULA:

Why are some of these people taken to be

infallible?
death,

They must also be

accountable.

5 years, you appoint again.

Why wait up to

Fullstop.

Why are some

people taken to be infallible if they are suspected to be
devils?

Some people are suspected of being devils, others

are suspected of being (interrupted)
MR BARNES:

No,

I mean the Ombudsman should be absolutely

(interrupted)
MR ANGULA:

He must be systematic and orderly.

Judges you say because of the

status

of the judiciary,

ffne,but they must be reviewed.
MR BARNES:

But the Ombudsman has got to be just as

independent,

Mr Chairman, because he has got to protect the

man in the street.
CHAIRMAN:

The question is, do we think of the new

situation because (interrupted)
MR ANGULA:
to be

It is a matter of integrity, what prevents him

independent?

CHAIRMAN:

Wait a minute.

MR ANGULA:

We are talking about integrity,

if he has

no integrity, he cannot become independent.
MR BARNES:

... proposing that the same that applies to the

judges, the same applies to the Ombudsman.
CHAIRMAN:

That is the question that is being asked.

..
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MR BARNES:
him,

Subject to a 5 year - if we are going to appoint

it has got to be on the same basis as the_juctges.

CHAIRMAN:

The question I was going to ask is also, before

I was interrupted by these two gentlemen, we are talking
about some people who have been in those positions during
the colonial period which some people are very critical of.
We are saying therefore they must just continue unquestioned
in those positions,

that is where the problem comes in

because a person has different laws governing him, he may
be accused of not having done his job properly yet he was
governed by specific laws at that time.

Now the point is

to give, as it sounds to judge a person, whether a person
is a fair person, he gets five years to be reviewed.

What

did the Zimbabweans do?
?:

Yes,

they did that.

PROF ERASMUS:
Mr Chairman,

In a very neutral and objective fashion,
I recently attended a conference on ombudmanship

and one of the important things that was pointed out,

'I

I

that was in November last year, about the success or
failure of this particular type of office exactly because
of the reason that the ombudsman himself has got a
relatively wide degree of discretion on how he performs
his function. He is not a judge.

It is very often stated

that the success or failure of that particular office
depends on how the particular individual succeeds in cooperating with the public, with the bureaucracy and the
way he brings his own understanding to the office.

It is not

infrequently found that governments have a great degree of
freedom in changing the encumbants in that position

...
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exactly for this reason.

The independence must be absolute,

must be guaranteed by law and by the constitution,
true but it is not a permanent position.

that is

The way a

particular individual interprets it and gives his own or
her own understanding to the office, can have an influence
on where to retain him or not.
MR ANGULA:

I want to refer to Article 130, page 73 and

you see the effect of this position, what it will be.
MRS ITHANA:

Existing appointments.

CHAIRMAN:

You can discuss it when we come to that.

MR ANGULA:

No, no, we are saying that we don't want to

take some one so ...

These life-long appointments should

be stopped.
MR RUKORO:

I think,

the 5 year business,

if we cannot reach agreement on
then I think in the constitution let's

just have two paragraphs, namely that parliament should,
you know,

through an act of parliament create an office of

ombudsman, and that the ombudsman shall be independent
and subject only to the constitution and we stop there,
and the rest of the stuff we take out and we have a thorough
debate when we are going to enact this particular act,
because the way it is here it doesn't make real sense.
So let's just provide for the establishment of the office
and leave out all these other things and we have a thorough
debate, you know, on the merits and demerits of some of
the arguments here.

?:

In a cool atmosphere.

MR BARNES:

It is my humble submission, Mr Chairman,

are in agreement,

that we

the ombudsman shall be appointed by the

president on the recommendation of the Judicial Service

.,
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Commission and his appointment shall be subject to the
approval of the national assembly.
MR RUKORO:

We are going to stop there, everything else after

that we delete.
MR BARNES:

The whole

t~ing

(interrupted)

If you are going to delete,

except as I said

'and shall hold office until the age of 65 but the president
shall be entitled to extend his or her retiring age to 70'.
MR RUKORO:

We delete that.

CHAIRMAN:

We are supporting that proposal as a body.

?

The proposal is just for clarity sake,

•

we retain Article 86

sub-arti~le

1,

2,

that

3 and then Article 88(1),

everything from there are deleted.
? :

Including the functions?

? :

Yes,

the functions,

everything, will be defined

in an act of parliament.
CHAIRMAN:

Yes.

MR BARNES:

No Mr Chairman,

are things that got to be
MR RUKORO:

I cannot agree to that.

wri~ten

These

into a constitution.

Everything here will be in the act but at

least we will have a thorough debate.

We are not having

a thorough debate here.

We are trying to accommodate each other

MR BARNES:

those things must be in the con=

You cannot,

stitution, Mr Chairman.

I am in agreement with the proposal

of Mr Rukoro for deleting tha~_part and I've made an amendment
to the age that the president has the right to extend the ap=
pointment.
DR TJITENDERO:

I support the proposal that honourable Rukoro

made on two grounds:

1) is that we definitely are a new

nation, when do we begin?

Everything is entrenched and
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these individuals apparently are indispensable.
find in a person in fact who was already

holdin~

When we
the position

is not suitable, not that he is not qualified, we have different
personalities, and regardless of the qualifications you
may not be a suitable candidate, if people had a choice.
that reason to start,

For

at least at a new start we have made

a very good decision on the judges, and the reason why I
consider it for that is there are only three and they are
not known.

The ombudsman,

participate
?:

letting the established

also

in establishing him.

You can take

(2) and leave the rest are in.

DR TJITENDERO:

(2) is five years.

DR TJIRIANGE:

There are two things here,

there is this

Article 88(2) which is giving us a problem here.

You may re-

draft it or delete it but I have got a problem, as a result
of this agreement on the years of this man or the retrench
ment of his position to delete the functions of the body as
such.

I don't think that is correct.

DR TJITENDERO:

We will agree that we could delete sub-

paragraph {2)?
DR TJIRIANGE:

Yes,

that I can agree but not the whole

functions.
DR TJITENDERO:
MR ANGULA:
MR BARNES:

The whole of (2).
We have agreed to delete the whole of 2{5).
If the members have agreed to delete the whole

of {2) and the rest stays, then I am not going to argue,
we must give and take.
CHAIRMAN:

Page 56(ee).

MR MUDGE:

Mr Chairman, may I

just ask one of your legal

-.

32.

264

advisors under (ee)

the words "some subordinate legislation",

is it really necessary?

"Bringing proceedings to -interdict

its enforcement by challenging the validity of such
legislation or regulation if the offending action or conduct
is sought to be justified by some subordinate legislation
or regulation which is grossly unreasonable, otherwise
ultra vires."
PROF ERASMUS:

The explanation and the context are that

sometimes and very often when officials act and they do things
which would result in members of the public going to the
ombudsman, the source of their power in terms of which they act
will be subordinate legislation.
passed by a municipality,

In other words, say something

a bylaw passed by a municipality,

if we do not include that, it means it is excluded from
scrutiny by the ombudsman.
MR RUPPEL:

But the word "some" can come out there,

"by

subordinate legislation", not "some subordinate legislation".
PROF ERASMUS:

Yes, okay.

DR TJIRIANGE:

Before you go ahead,

I've got a problem

with 88{1) because we have agreed on the others that whilst
there is a Judicial Service Commission, there is no need
of approval by the assembly and here (interrupted)
MR BARNES:

No.

DR TJIRIANGE:

Why?

MR BARNES:

Mr Chairman, my colleague, Mr Katjiuongua,

Because for the others we say no?

reserved his right on this matter (interrupted)
DR TJIRIANGE:

I am not yet through because I say that we

have agreed that when there is an appointment at the con=
sultation of one of those bodies, Public Service Commission
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or Judicial Service Commission,

there is no need for the other

(interrupted)
MR RUPPEL:

Yes, let us be consistent.

DR TJIRIANGE:
?:

Yes.

Which one is it?

CHAIRMAN:

88(1) on page 55.

DR TJITENDERO:

Put a fullstop after commission.

DR TJIRIANGE:

After commission, fullstop.

MR RUPPEL:

Delete the words after "commission" in the second

line.
MR MUDGE:

No,

Mr Chairman,

in the case of the ombudsman,

the ombudsman is the one person which reports to the national
assembly. I am not sure whether it makes provision for this
but I think this is the one person who must report in public.
DR TJITENDERO:

On the next page, he is to report annually

to the national assembly on the exercise of his
?:

(voice fades).

So therefore he must be approved.

CHAIRMAN

But we agreed that since the Public Service

Commission is appointed by the assembly,

the assembly is

delegating power, authority to this commission.
MR BARNES:

No,

CHAIRMAN:

Both.

MR RUPPEL:

We must be consistent.

CHAIRMAN:

Page 57, Article 90.

MR BARNES:

Wait, I've got a problem here, Mr Chairman,

th~t is in case of the judiciary,

Mr Chairman.

(f)

of Article 89, to investigate vigorously, etc. etc. and then
by officials to take appropriate steps including reports to
the Attorney General and to the Auditor General.

Now Mr Chair=

man, if there is going to be another body that is going to
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prosecute then this report cannot be to the Attorney General.
It must be to that person that is independent to prosecute.
MR RUKORO:

My understanding is that the report will go

to the Attorney General and from or through the Attorney
General to the person charged with what's-the-name.
MR BARNES:

We reserve our position here, depending on

the draft.
PROF ERASMUS:
something new,

Every time you give me the freedom to draft
it is going to surprise you. Mr Chairman, while

you've given me the opportunity, I've worked very hard
in isolation in this room

next~door

some two hours ago

without the assistance of any other lawyers on trying to
reconcile two other

documents,~the

one by Mr Mudge and the

one by Mr Rukoro sometime previgusly.

You're not going to

give me the satisfaction of presenting that to you?
MR MUDGE:

Let's just finish.

CHAIRMAN:

Article 90?

MR BARNES:

Mr Chairman, on Article 90 I want to ask the

question:

Shouldn't we

includ~-

the qualifications for some=

body to be appointed as an ombuasman?

There is no provisions

for that and I think it is imperative, Mr Chairman, since
this man has such an important position to protect the man
in the street, the oppressed . .
MR RUPPEL:

Somebody who could also be a judge, or who could

be appointed as a judge, who should also qualify to be a judge,
he shouldn't be a judge.
?:

Can the lawyer note it, qualifications?

CHAIRMAN:

Qualifications please.

PROF ERASMUS:

Let me just point out that the basic
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recommendation will come from the Judicial Service Commis=
sion,

they will scrutinize all the available

Point 2:

peQpl~,

point 1.

you can decide, many countries do appoint, normally

do appoint people with legal background into this position
but not necessarily.

Do you want to limit it to legally

trained people?
? :

No.

MR BARNES:

Mr Chairman,

it is a person that will have to,

inter alia, have a strong legal background because in times
he mus be able because in this constitution we make provisions
that the ombudsman will scrutinize the laws that is in
violation with human rights.

So obviously you must have

somebody that could be appointed as a judge, or that is judge,
etc. He must be able to interpret the law of the government
service.
MR ANGULA:

I think my criteria will be a sense of

independence, very very important, a sense of integrity,
he must be a person with integrity to make independent
judgments, not to be employed by Dick Thomas.

Then of course

legal background will be an advantage but not the only
criteria.

We are drafting a law here,

the land and we have only two

the official law of

lawyers

here,

all of us are

laymen but we do understand what you mean by
heavenly

people. These are . heavenly people, they are not

part of us.
CHAIRMAN:

Page 58, those we have divided,

up to 60.
? :

Article what?

CHAIRMAN:

Article 93.
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MR KATJIUONGUA:

We agree to that,

I

just want to add

something between (b) and then I want to add a

Me~

(c),

then you continue with the rest here.
?:

In which one?

CHAIRMAN:

93 - state principles.

MR KATJIUONGUA:
CHAIRMAN:

Article what?

Yes, state principles.

This is the thing, we had a committee, we had -

(interrupted)
MR KATJIUONGUA:

I only want to add something small,

not changing anything really,

I am

I agree with the whole thing.

The enactment of labour legislation,in

parenthesis~£

you like,

labour code which enables employees or employers to negotiate
matters relating to one situation.
encouraging
CHAIRMAN:
?:

barganing

I am talking about

in other words.

Any objections?

Where are we now?

CHAIRMAN:

We are on page 59 now.

MR KATJIUONGUA:

Insert a

(c) there,

then the (c) that

stands there becomes a (d).
CHAIRMAN:
?:

Oh, it is page 58, I am sorry.

What about the labour law, can you repeat it?

MR KATJIUONGUA:

The enactment, because everything starts with

enactment, the enactment of labour legislation, labour code in
parenthesis, which enables employees/employers to negotiate,
to introduce bargaining .
MR ANGULA:

What has that to do with

MR KATJIUONGUA:

We are providing a mechanism for resolution

of conflicts in the labour market.
CHAIRMAN:

Yes, it is good, I agree.
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MR RUPPEL:

To resolve labour matters.

CHAIRMAN:

Agreed.

PROF ERASMUS:

In our discussion we have, and I want to refer

you to the top of page 58 sub-paragraph (4) there where the
grounds for the dismissal of the ombudsman are discussed, and
we have thought that it should be limited to,
line, necessity and not expediency.

in the third

So we have deleted

desirability and expediency and limited it to necessity.
People in this position should not be dismissed on grounds
of expediency, we thought.
CHAIRMAN:

Okay, then we go to 61, Article 99.

MR RUPPEL:

This thing of

.... ,

what was this word again?

Asylum.
MR KATJIUONGUA:
CHAIRMAN:

Article 94.

Foreign relations, on 59, Article 94.

PROF ERASMUS:

Do you want to add it there?

MR KATJIUONGUA: What I want to add there?
?:

Asylum.

MR KATJIUONGUA: No, not asylum, something else.
CHAIRMAN:

Where does the asylum come in?

PROF ERASMUS:
CHAIRMAN:

I thought it should be a new article,

So we wait until we come there.

98.

So we're on

Article 94, foreign relations.
MR KATJIUONGUA:
not enough for me.

Mr Chairman,

I am afraid non-alignment is

I prefer neutrality myself, be added too.

I said I opposed it, I disagreed yesterday and I am still
disagreeing now.
MR ANGULA:

But he said we should also associate ourselves

with the other people.

We said free and independWe have already made a decision that we associate ourselves
with the other countries.
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CHAIRMAN:

We said as a rule and so we are noting his

reservation.
MR MUDGE:

What do you suggest now, what do you propose?

MR KATJIUONGUA:
MR MUDGE:

I want to add neutrality.
-

But what do the other people say?

MR KATJIUONGUA:

They don't want

'neutrality', they decided

on non-alignment.
CHAIRMAN:

After a debate yesterday, we were debating it.

MR BARNES:

The member had

CHAIRMAN:

It stays in, he can go and oppose it in the ...

the point is there is no
?:

hi~

reservation

that he opposes it.

debat~.

What article?

CHAIRMAN:

61,

PROF ERASMUS:

Article 98?
Could we make asylum,

permission, a new article,
read:

Mr Chairman, with your

98, after 97?

And it would simply

"The state may provide _for asylum for persons who

reasonably fear persecution on the grounds of their political
beliefs".
MR

That is to follow

RUPPEL:

? :

We may make legislation but it is not compulsory.
It should come

PROF ERASMUS:
DR

~7.

TJIRIANGE:

Okay,

af~r

94.

I have no problem with that.

Can I add to that something?

PROF ERASMUS:

Yes sir.

DR

I have no prob-lem with that, or persecution

TJIRIANGE:

or let's say for reasonable fear of persecution on the grounds
of his political, now there I add something more, political
or religious beliefs, or membership of a particular social
,,

'l

group.

PROF ERASMUS:

Consistent with international convention.

CHAIRMAN:

Page 61, 99.
'•

-

MR RUKORO:
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Under the chapter dealing with regional and

local government, somewhere to the end we need an article
on the House of Traditional Leaders.
MR BARNES:

"For the purpose of this chapter local autho-

rities shall include all municipalities, etc."

Can't we

bring in a (5) here, provision for a chiefs council?
DR TJITENDERO:

Since it was agreed on the original local

government, if article 99(5) could accommodate the house
of traditional leaders.
MR KATJIUONGUA:

A new (5).

Let me formulate it this way:

"There

shall be an advisory house of traditional leaders under
the chairmanship of the president, whose method of appointment, powers and functions shall be determined by an
act of parliament."
MRS !THANA:

I have a question.

When the honourable

Katjiuongua is talking on the method of appointment, are
they going to be appointed?
MR KATJIUONGUA:

All I am talking about, for lack of a

better word, is how you determine who is a chief or a
headman or whatever.
act.

There must be some procedures in the

You were complaining the other day that we don't

know who is a chief.

That is what I am talking about.

A

method of determining who is a chief, we can say so in the
act.
DR TJIRIANGE:

I only have a problem with the terminology

of using "house".
MR BARNES:

Council or committee or something

I have reservations about the chairmanship of

- 272 the president there .

I think that the council of chiefs

should be able to elect their own president.
MR MUDGE:

I think they should constitute themselves?

I

believe there must be such an organisation, there is no
doubt about that.
themselves.

I think they must be able to organise

The question is just, once you make provision

in a constitution, then you will have to decide who are
chiefs, what they must be paid, etc.

If they would be

recognised, in other words if we say that the president
will recognise a council of chiefs which is somehow established and organised, then I don't have a problem at all.
I don't want it under the president.
CHAIRMAN:

Agreed.

PROF ERASMUS:

Do I understand correctly that I can say

something to the effect of "there shall be an advisory
council of traditional leaders established in terms of an
act of parliament?"
MR MUDGE:

That is right, then we can debate it in the

House.
CHAIRMAN:
MR BARNES:

Page 62, article 100.
"The boundaries of the regional councils shall

be determined by a delimitation committee in accordance
with principles set out in article 87(2)".
CHAIRMAN:
MR RUPPEL:

No, article 99(2).
I have a problem with the "sex" there, because

I don't know how you delimitate a region according to
"sex".

...

-

CHAIRMAN:
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Page 63.
Article 101.

MR BARNES:

"Persons can be appointed by

the president in consultation with the Judicial Service
Commission."

I would say "on recommendation."

It is con-

sistent with the other matters.
MR TJIRIANGE:

I don't know why this body is so .... with

lawyers, because it is judge of the Supreme Court and high
court and so on.
MR RUKORO:

I think the gentleman has a point.

Delimi-

tation commissions normally have a judge as a chairman and
there other members who might be geographers and things
like that, and that is why here you might need approval by
parliament, but not the Judicial Service Commission.

Ap-

pointed by the president with the approval of parliament.
CHAIRMAN:
MR ANGULA:

Agreed.

Article 102.

I think it is unwise of us to put a figure

here because of the population distribution.

You are

talking about delimitation of regions into constituencies.
Leave it neutral so that it gives flexibility to the commission.

Otherwise certain areas have too many people.

MR HAMUTENYA:

Again the proviso that subject to the cri-

teria determined by ••• , something like that, the findings
of the commission must also be brought into it.
DR TJIRIANGE:

The problem with putting numbers here is

that if after some time the delimitation committee wants
thirteen regions, we have to amend the constitution.
MR HAMUTENYA:

This is subject to the findings of the

-
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commission.
MR ANGULA:

But you say twelve.

MR RUKORO:

They will consist of such persons as deter-

mined by act of parliament.
MR ANGULA;

Because eventually it is the parliament who

is going to report.
CHAIRMAN:

Page 63, article 105.

MR MUDGE:

l05(b).

I think in the beginning it was the

intention that the powers of the regional councils should
include powers delegated by the government or by the
sident, it doesn't really
or by legislation.

mat~er

pre~

as far as I am concerned,

I think we must also just include the

possibility that powers

could~by

way of legislation by

given.
MR RUPPEL:
CHAIRMAN:
MR BARNES:

Under appropriate legislation.
Agreed.

Page 64.

Article 106(3):

Article 106.
"The chairperson and members

of the management committee will hold office for one year
and shall be eligible for re-election thereafter."

Are

there going to be elections annually?
MR RUPPEL:

That is the management committee of the

regional council.
MR MATJILA:

Article 108.

actually determine the

I'wonder whether we shouldn't

franch~se,

the vote, or rather the

voting qualifications for people to participate in local
government.
MR RUPPEL:

Shouldn't this be determined here?
We have said it as a general statement in the

-

constitution.
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You can vote for any public office and you

can be elected to any public office when you are 21.
MR MUDGE:

In the case of all the other organs of govern-

ment we have one or other provision, the person must be
resident in that area and so on.

If you do not make pro-

vision here, you might have roaming voters.

You can then

transport them from one city or town to another one to go
and vote there.

I think there must be some or other pro-

vision for voters in a municipal area.

There must be a

qualification.
MR BARNES:

Property owners.

DR TJIRIANGE:

I have a problem with this.

Didn't I

understand local authorities also covers the regional
councils?

What do we mean here?

MR KATJIUONGUA:
DR TJIRIANGE:

Municipal authorities.
Then why don't we say so, because local

authorities include everything, including the regional
council.
MR ANGULA:

About the roaming voters, I know that some

people are going to some voters from South Africa and that
kind of thing, but in this case, when we talk about local
councils, I don't see
MR MUDGE:

You brought them from all over the world.

MR ANGULA:

I don't see the reason why we should take

the trouble to bus people from one small place to another
small place.

It is a small place, people know each other.

I am just trying to clear the air, because there is a sus-

,

t

I

-
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picion of bussing ...
CHAIRMAN:

Agreed,

People must be resident in that area,

no bussing.
MR BARNES:

Article 108(2).

I would like to know what is

•

meant by the appointment of councils to administer the
affairs of the local authorities.

Isn't a council elec-

ted?
MR RUKORO:

It should be rephrased.

CHAIRMAN:

The election of councils.

MR MUDGE:

You said people must be resident. I'm not sure

that that is enough.

How long?

MR RUPPEL:

Ordinarily resident.

MR BARNES:

No, it can't be.

MR MUDGE:

One year.

MRS ITHANA:
MR MUDGE:

One day?

Ownership of property.
If he rents accommodation, of course, it goes

without saying.

It must be much more than ownership, I

agree.
CHAIRMAN:

Since we carne back I heard a story which

frightens me.

When they talk about local municipal elec-

tions, they were talking about you have to evalutate the
value of the building.

Based on that you give votes to a

person.
MR MUDGE:

The delimitation of wards maybe had something

to do with that, but I think when it comes to voters, the
only qualification must be an owner of property, but not
only ownership, also tenants, people who live in a room

...
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(Discussion)

MR RUPPEL:

But until now they had to be white.

MR MUDGE:

But referring to whites at this stage is of

course not even relevant, we are not talking about that
anymore.
MR RUPPEL:
MR MUDGE:

That ordinance still applies.
But we must scrap the ordinance.

MR PRETORIUS:

Still on lOB.

The appointment of councils,

village manangement boards are appointed.
MR BARNES:

If a person normally resided in an area where

there is an election, he should also qualify.
DR TJITENDERO:
MR RUKORO:

One year resident.

If we are to put rates as a criterium, rates

of houses?
MEMBER:

1

It is not necessary.

CHAIRMAN:

Page 65, Public Service Commission.

Agreed.

Page 66.
PROF ERASMUS:

If we through the constitution create new

positions and titles, like Inspector General of Police,
while at present there is no such thing by that name, it
will have to be kept in mind when shortly after independence those things will have to be drafted by subsequent
legislation.
CHAIRMAN:

Agreed.

MR KATJIUONGUA:

Article 67.

I reserved my position there.

I want

security forces, but how, I think that must be discussed.
CHAIRMAN:

Article 68.

-

MR RUKORO:
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Under subarticle (3), last time we added a new

(c), namely to subsidise regional and municipal governments where necessary.

That is not there.

That is under

finance, article 141.
CHAIRMAN:

Page 69, article 122.

MR MUDGE:

I must ask this queBtion somewhere and I have

been waiting for an opportunity.

It is maybe the last

difficult question that I am going to ask.

All these

appointees by the president, the permanent secretaries,
under what provision will they be appointed?
CHAIRMAN:

There is a provisiGn saying "and such other

offices".
MR MUDGE:

It has been

announ~ed,

quite a number of these

secretaries, but I just can't understand under what.

Are

they civil servants appointed on recommendation by the
Public Service Commission?

What are they actually and how

are they appointed?
MR HAMUTENYA:
here.

I think we have to deal with some reality

It is not going to be realistic to expect that the

whole can be stocked with the existing secretaries.
is simply out of the

question~

That

We are beginning a new

era. If that has to be the case, you will have people
there who you don't know.

The present one may not con-

form to the norms which we rna¥ have in mind, but we write
in the constitution that a transition will be made and
government servants will be appointed in accordance to the
recommendation of the Civil Service Commission.

But for

I!

-
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now, to think that that will not be done, is wrong.
CHAIRMAN:

We have the example of Zimbabwe, we did a study

of Zimbabwe, but the mandate is under "any other appointments".
MR MUDGE:

Then we have to look at this, because they are

very senior officials.
CHAIRMAN:

Yes, but Zimbabwe has done it.

state what I said that time.

Firstly, let me

There was no Republic of

Namibia before, such an animal didn't exist.
new situation.

It will be

For instance, I asked the head of the

Civil Service Commission, our people must move up, the
secretaries for instance must move up to gain seniority, I
asked him:
move up?"

"How did you come where you are, how did you
He said in 1980 there was a new situation where

they established the civil service for Namibia, so therefore there was no need to move up because they had to
start somewhere.

The same thing is going to happen.

You

are getting a new republic, you did adjusting in 1980 when
the civil service was created for this country.

I asked

him how did you move to secretary, did you move through
stages, and he said "well, it was a new thing."

I said:

"Yes, you must take it that there will be a new country,
it never existed before, take it that way."

Then you are

going to determine the functions, the needs of that new
country. Don't think of the people first,

the needs and

functions of the government and then you are going to
skill of both the incoming and the existing, because you

- 280 want to balance the civil service, according to the holy
cow.

So you now therefore have to look at the ski-lls and

fit them into the functions that are new, not the old
ones, because you are going to have a new country here,
the same way you started the civil service in 1980, no
difference.
MR MUDGE:

We must at least be consistent.

Let's compare

these people with the Auditor General and the Attorney
General.

In both cases, and I say this without hesita-

tion, we have in the two particular candidates professional people.

Whatever we might say about them, they are

professional cases. In their case they will have to be
appointed on the recommendation of the Public Service Commission.

Compared to them I heard a few of the other

names of people who have no qualifications and they can be
appointed,

just like that.

If I say no qualifications I

mean it really isn't comparable.
MR ANGULA:

We are talking about an animal called the

Public Service Commission, and we are trying to establish
this animal in this basic law.

The basic law is not even

accepted neither adopted, neither is it becoming operational.
CHAIRMAN:

We are talking about permanent secretaries who

have been named so far.
MR MUDGE:

The names that we got, if they are appointed

under 32(3), then they fall into the same category as the
chief of the defence force and the inspector general of

...
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the police and then any other person, and I wanted to know
at that time when we discussed it, what are you talking
about, these other persons, who are they?

I did not get

an answer from any member, I got a reply from Mr Erasmus
who said there might be, in terms of one or other law, and
these people must be required by other provision of this
constitution or any law.

I am now asking, where is the

provision in the constitution or where is the law? It must
be somewhere.

If not, then they will be appointed as

normal civil servants and then they have to be appointed
on the recommendation of the Public Service Commission.
It has to be the one or the other.
CHAIRMAN:

We are going to have a new Namibia.

Don't you

expect any changes?
MR MUDGE:

I don't mind, let those people be appointed,

make provision for their appointment, don't let them just
hang in the air.
CHAIRMAN:

If we are talking about qualifications,

please, I am doing research and we must not talk about
qualifications.

Some of us have experience, but qualifi-

cations are different things.

I am not looking at the

qualifications of the civil servants here.
MR MUDGE:

Forget about qualifications, we are talking

about provision in the constitution.

People will ask me

under what provision of the constitution are those people
going to be appointed.

Just give me the answer.

say it is a new Namibia, we know that.

Don't

Don't tell me that
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those people must be appointed,

~ I

I agree.

All I am asking,

under what article are they going to be appointed.

It

cannot be under this one, because this one requires
another provision in the constitution or it requires
another law, and where is the law and what is the proviI think I deserve an answer.

sion in the constitution?

If we take page 30 subarticle (7) which en-

MR RUKORO:

ables the president to constitute any office in the service of the republic, would we for instance consider the
current offices of secretaries of departments?
MR MUDGE:

On consultation and recommendation by the

Ill

Public Service Commission.
I have here in con-sultation with the Cabinet

MR RUKORO:
and ...
MR MUDGE:

No, we have inserted "recommendation" there.

MR RUKORO:

I don't have it here.

MR RUPPEL:

Yes, there is "on recommendation" on my note.

i
,,

PROF ERASMUS:

You made a difference at the appointment,

drew a distinction.
MR MUDGE:

The creation is with the consultation, the

president will in consultatiop of the cabinet and the
Public Service Commission ..
No, in consul ta ti'on with the cabinet and on

MR RUPPEL:

the recommendation of the
MR MUDGE:

Service Commission.

So, if it is in terms of that article, fine,

then I know.
MR RUKORO:

Pub~ic

Then they will be civil servants.

I

.iI

I want clarity so that there is a clear deci-

'l'

l

'

'
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sion, because there is now confusion here, whether appointments under sub (7) are also subject to the recommendation as opposed to "in consultation with the Public
Service Commissio"?

My understanding was that the para-

graph remains as it is there, it is in consultation and
not recommendation.
MR RUPPEL:

In any case, which is the decision?

I didn't participate in that discussion, but I

recall it.
MR MUDGE:

What I want to know from a principle point of

view, are these people supposed to be civil servants?
MEMBERS:
MR MUDGE:

Yes.
If yes, then they must be appointed on the re-

commendation of the Civil Service Commission.
MR RUKORO:

There is confusion here.

In this country,

just like in South Africa, in terms of the law, including
existing law in both countries, we have situations where
the president of the country would appoint people, and
having appointed them, that act would make them civil servants, like for instance the Attorney General in this
country or any Attorney General in South Africa.
MR BARNES:

What type of Attorney General?

MR RUKORO:

The Attorney General we have today is a poli-

tical appointment by the Administrator General, and having
been appointed he becomes a civil servant under the
justice department.

It is the same thing in South Africa.

CHAIRMAN:

You are supposed to help us as colleagues ••

MR MUDGE:

But we want to help.

I
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CHAIRMAN:

But you could have provided that if the

-

Attorney General is appointed politically, he becomes a
civil servant.

That would have helped us to solve this

confusion.
MR RUPPEL:

Can I just read this provision which puts the

present Attorney General, which is a high office, into a
position.

It says:

"The State President shall, subject

to the laws relating to the public service, appoint an
Attorney General."

So, he appoints him and that appoint-

ment will then be subject to otherwise the Public
Service."

That is how it happens.

This is how the

Attorney General got appointed, not through the Civil
Service Commission.

He is appointed and then he is sub-

ject to ••.
MR MUDGE:

We all want to be helpful, we only want clari-

ty, because the questions will be asked.

I think we have

agreed on a previous occasion that part of the affirmative
action must be to advance people.

Now you have to bring

in people somewhere, even have two in an office of whatever you might decide.

The question is, will they be

civil servants or will they be political appointees?
MRS ITHANA:
MR MUDGE:

Civil servants.
They must be civil servants and they must be

subject to the Government Service Act in every way?
CHAIRMAN:
MR ANGULA:
MR MUDGE:

Yes.
Like the present Attorney General.
Why should they not be appointed on the recom-

~
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mendation of the Civil Service Commission?
MR ANGOLA:
that way?

Why was the Attorney General not appointed in
This will be the same situation.

MR TJIRIANGE:

The question of the permanent secretaries

is very serious in the sense that a permanent secretaries
actually runs the minister.

We are not opening America

here by presidents appointing permanent secretaries and
the permanent secretaries are covered by the act that
deals with the civil service.

Once they are appointed

they are deemed to be civil servants, but they are
appointed by the president to carry out the day to day
work within the ministry.
PROF ERASMUS:

What is my final instruction on that page

30, sub (7)?
CHAIRMAN:
MR ANGOLA:

It remains as it is.
This animal callsed the Civil Service Commis-

sion, are we talking about the Civil Service Commission of
SWA/Namibia or simply the commission of Namibia?
CHAIRMAN:

It will be a new thing.

question.

We are talking about a new Namibia and not what

is here.

It is an irrelevant

The Civil Service Commission is going to be a

different organisation and it is not balanced at the moment.

Page 70.

PROF ERASMUS:

Once more two small alterations there.

have given the two articles 124 and 125 titles.

I

The first

one will be "coming into force" and the second one "amendment."

Article 124 will now read:

"This constitution, as

- 286 adopted by the Constituent Assembly, shall come into force
on the date of independence."
CHAIRMAN:

Page 71.

PROF ERASMUS:

There in article 128, the very last line in

subarticle (1), it must of course refer to the first
judges.

And under article 127 the reference is to Sche-

dule 7 at this stage.
MR PRETORIUS:

I want to ask my question again about who

and when will the National Assembly be constituted?

It is

not said in Schedule 7.
PROF ERASMUS:

I think we wilL have to look again at what

was originally contained in one of the former drafts.
There was a specific article,( 113, making it clear that
the Constituent Assembly will be transformed and I think
we must reintroduce it.
MR RUPPEL:

Will that satisfy you?

I don't think it is a big problem anyway, be-

cause the enabling statute under which we have been set up
specifically authorises us to do that by a motion and a
normal majority.
PROF ERASMUS:

Something else I have to add on page 71. It

has been pointed out that

som~thing

will have to be done

with respect to those appeals which had originally been
heard in the Supreme Court here and then taken on appeal
to the Appellate Division in

B~oemfontein,

and to provide

for the possibility to hear those final appeals if they
have not been heard yet there, here, because this will be
Namibia's own appellate division.

So you will read a new
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It has been pointed

out by one of the judges that provision will have to be
made for that.
CHAIRMAN:

Page 72.

MR MUDGE:

The last paragraph 3, where they say "anything

done under such laws by various authorities", mustn't the
AG be included there?
PROF ERASMUS:

Isn't he an official of the Republic of

South Africa?
MR MUDGE:

done by the Government of the Republic of

II

Namibia by the government or minister."

"All laws by the

government, minister of other official of the Republic of
South Africa .. ", does that include the Administrator
General?
MR ANGULA:

Yes, he is an official.

MR RUPPEL:

Under subparagraph (5) on the next page he is

specifically referred to.
CHAIRMAN:

Article 129.

PROF ERASMUS:

I just want to draw your attention to the

fact that the first paragraph on page 72 will be deleted.
The reason, if could create uncertainty.

If for example a

certain act was committed by government officials in terms
of laws applying in this country immediately before independence, then those acts would have been valid under
those laws as they existed then.

After independence when

the constitution will apply and the bill of rights, different laws will be adopted and it could be that those
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So, you can't in this

indirect manner make provision for .... ativity.
is another thing.

And there

The courts of Namibia will not be in a

position to sit on the government of South Africa after
independence, which they could have done before because of
the non-existence of a separate state, but the domestic
courts of one state cannot rule on the governmental organs or the state organs of another country.
sovereign immunity principle.

It is a

So we thought that as a

result of those uncertainties it would be better to delete
that.
CHAIRMAN:

Article 130.

PROF ERASMUS:

In one of the former drafts you had in the

draft constitution, a chapter dealing with miscellaneous
provisions.

You will not find such a chapter in this one.

What we have done was the following.

A new article 132

will be added dealing with the position of international
law and the wording will be the same as was before, namely that "unless otherwise provided in this constitution or
act of parliament, the general rules of Public International Law and International Agreements binding upon Namibia under this constitution shall form part of the law of
Namibia."

The same as before.

After that will come

article 133, savings, and then there will be a new article
134, definitions, a new article 135 on repeal of laws, a
new article 136 on the short title and that's it, and the
repeal of laws will refer to a schedule, and please, you
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have to fill out that schedule, it doesn't contain anything at present.
MR MUDGE:

The transitional provisions, where does that

come in?
PROF ERASMUS:

The whole chapter deals with law enforce-

ment and transition,
MR MUDGE:

the whole final chapter.

Mr Rukoro still has to make certain proposals

as far as the regional councils are concerned.
PROF ERASMUS:

Yes,

a new Schedule 8 will have to be

added.
MR RUKORO:

I was specifically going to draw attention to

the fact that under the regional authorities we are referring to a delimitation committee which can start work
three years from today,

a month after independence, etc.,

whereas I feel that under the transitional provisions here
we need to indicate that for instance from X-period after
independence,

this commission must commence with its work

or finish its work,

something like that,

ply to leave it open.

rather than sim-

But we need to have it in here at

this point.
MR RUPPEL:

I think with all this heavy redrafting going

on we lost the office of the director of planning somewhere and the central bank.

I didn't discover them here

but they should have been somewhere here.

They were in

the old draft and they must come back here.
MR KATJIUONGUA:

I would suggest that the delimitation

commission should complete his work within six months

290 after independence, and 12 to 13 months after independence
we must have regional and municipal elections. -(Discussion)

He says the technicalities might require more time

than the actual setting of election date.
MR RUPPEL:

But what we must bear in mind is that first we

must have an act setting up this commission.

That you

cannot just kick out of the dust, you have to work on it,
it must go through all the houses, come back.

I am sure

it is not less than six months for that and from there
another nine months or whatever to do the work.
MR KATJIUONGUA:

Let me say

w~thin

10 months of indepen-

dence.
MR MUDGE:

What I have in min~-here will have two elec-

tions in the near future,

you will have municipal elec-

tions, you will have regional elections.
simultaneously.

They need not be

I think what we should try to achieve is,

I think municipal elections are now very important, it
must come as soon as possible, within one year if possible.

I think that was even inaicated by Dr Amathila.

I

do agree that we must appoint the delimitation commission
and I think a target date for regional elections should be
not later than two years of independence.

It can be

sooner, so that the second cha'mber can be appointed.
MR ANGULA:

I think what is pr~ctical is that first the

delimitation commission,

to get it appointed, you must

have a law, they must travel all over the country talking
to local people.

After that they have to right their re-

1
I
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port, this report is tabled in parliament and then I think
it is high time that we have •.•.. in this country.

We

have been cheated too much about the elections.
MR MUDGE:

That is why I say not later, then we set a

time-limit in the constitution.

But then in the meantime

we must admit there is a lot of work to be done.
about one year is unrealistic.

To talk

But I think municipal

elections could be sooner, all these people who have been
sitting there for how many years in the Municipal Council
without being re-elected.

I think it is time that we get

them out.
CHAIRMAN:

Why is Windhoek a municipality for instance?

What is a municipality?
MR RUPPEL:
CHAIRMAN:

A bunch of entrenched racists.
We are finished now.

PROF ERASMUS:

In the meantime you have received a re-

drafted article 28 by Mr Katjiuongua.

So, if the gentle-

men tomorrow get a new version of that particular article,
that is the one dealing with the election of the president, it is in the hands of the chairman.
CHAIRMAN:
(a)

The election of the president:

the president shall be elected by direct universal
and equal suffrage for a term of five years.

(b)

he or she shall be elected by an absolute (50 plus

1%) 51%, majority of the votes cast.

Where this is

not achieved in the first round the two candidates
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round, which must take place two weeks after the first
round."
PROF ERASMUS:

I have tried to marry the two things and

what I have done reads as follows, i.e. article 32{2).
You remember the one the functions and powers:
"Each year during the consideration of the official
budget, the president and his/her cabinet shall attend parliament.

During such session the president

shall address parliament on the state of the nation,
on the policies of the government and shall be available to respond to questions."
The words missing is reference to the execu-

MR MUDGE:

tive's responsibility to the legislature and to report on
the activities of the government during the past financial year.

I cannot understand why we are so avoiding the

responsibility and the report.
Nobody is objecting, could we just add that?

CHAIRMAN:
Schedule 1.
Agreed.

Agreed.

Schedule 4.

Schedule 2.
Agreed.

Agreed.

Schedule 5?

Schedule 3.
Agreed.

Schedule 6.

Agreed.

Schedule 7.

MR RUKORO:

I just want to draw the attention of the law-

yer that in so far as the transformation of the Constituent Assembly into the National Assembly is concerned, he
may have to go to the old article 113 and then everything
is okay.
MR BARNES:

In Schedule 1:

Before assuming office as the

President of Namibia,
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the person elected as president

under article 126 of this constitution shall take the
Oath, which shall be administered by the Secretary General
of the United Nations or his duly authorised representative."

This was never discussed or agreed upon.

We

agreed that this Oath shall be administered by the Judge
President.
sident,

Secondly:

"Upon assuming the office of pre-

the president shall administer the oath prescribed

in article ... to the first judge of the High Court of
Namibia and the president shall administer the oath to the
first ministers and deputy ministers."

"The Judge Pre-

sident or in his absence a deputy judge shall administer
the oath to the first members of the National Assembly."
MR RUKORO:

I think Mr Chaskalson explained yesterday

that they had made certain assumptions which they are
proposing to us because these things were never discussed
here, but they are necessary.

So it is up to us here

whether we agree with them, yes or no.

But they took the

initiative to provide some kind of guide.

Right now we

must indicate whether we agree or not.
MR BARNES:

Once the president is elected - and I want

this to go on record,

please - will he be withdrawn from

the National Assembly and be replaced by somebody else?
MRS ITHANA:
MR BARNES:

Yes,

that question was asked a long time ago.

I am putting a question to the chairman for

the record.
CHAIRMAN:

It is party-business.
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MR ANGULA:

Yes.

MR BARNES:

An affirmative, yes.

Thank you, I am on re-

cord.
MR RUPPEL:

I still don't quite understand the relevance.

MR KATJIUONGUA:

We haven't dealt with the schedule of the

regional and municipal electiODS and the delimitation
committee, we haven't set a time-table, did we?
MR MUDGE:
year,

We said municipal elections at the latest one

and regional elections not later than two years, and

then of course, immediately after the regional elections
the second house will have to_be in place.
PROF ERASMUS: What is going t0 happen tomorrow?
CHAIRMAN:

First let me

thank~all

the honourable gentlemen

and lady and the lawyer who is--sitting with us here for
the torture they have endured in the interest of our country.
The secretariat cannot, even if they are hardworking,
reproduce the whole of this document for all the members
by the time we meet in the afternoon.

What some creative

gentleman suggests is that we provide copies to the party
leaders by the time the
fore.

meeti~g

starts. It cannot be be-

Then the Chair will announce tomorrow that the rest

of the members can collect their papers by five in the
secretary's office.

Monday

w~

meet, vote for this thing,

reject it, go ahead and make speeches for one week.

But

we have arguing too long, you have the blocking mechanism,
let's go and vote, secret ballot.
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MR MUDGE:

The Whips must organise the debate, the parties

must come together and discuss it.
MR BIWA:

Why don't we meet on Tuesday, not Monday.

I

think we need time to iron out things.
CHAIRMAN:

Why we cannot meet on Tuesday, the long post-

poned party is organised for Monday and the people have to
be here.

We will have the whole of next week to debate

until Friday.
MR MUDGE:
MR RUPPEL:

Friday is the day of adoption of rejection.

No, let the Whips talk about that.
We have previously always reported back by a

short statement and then we also asked for confirmation of
the motion by unanimous consent to meet again on a certain
day, in this case Monday, and that the first draft is now
available and will be presented to the parties.

But some

report which is going to the press, it will be adopted
there and it will mean that everything is regular again.
MR MUDGE:

That is the report.

the report by the committee."

You say "we hereby submit
We must not again go and

say a lot of unnecessary things.
MR GURIRAB:

A lot of things were said here, I didn't

quite get whether they were said in good humour, whether
we are being given directives.
example, we must go and vote.

The Chairman said, for
Eventually we will have to

decide on that by a two-thirds majority that that is one
way.

The other way is that the debate would start Monday.

I just want to be clear what the implications are.

On the

first one I still believe that it is possible for us to
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adopt this document by consensus, or if you will, unanimously.

.

I would like to think upon reflection between now

and Monday people would change their minds when they look
at this document.
think that way.

I am an optimist,

I will continue to

But should that not happen, obviously, we

will have to decide about the adoption of the document by
a two-thirds majority.

That is what we are going to do.

About the debate, I only want to be ·clear in my own
mind what debate means in this particular case.

Debate to

what end?
CHAIRMAN:

When you speak you debate.

What I have been

saying throughout is that people have been entering reservations on certain clauses and so on.

People are going

to the Assembly to talk about the document as we agreed.
Once we have proposed that people are going to be selected, they must come from this committee, but we cannot
limit people.

Not only leaders are going to talk, but

parties are going to talk on the document.

But I would

have thought that should have happened after adoption, but
since we may not adopt it, people are going to make their
reservations in public now, to say we had a very hardworking committee, we worked day and night, we hammered
out a document which is in its whole okay but we·had in
our party a few reservations and they are as follows and
they will mention that.

Others will also come and do the

same thing.

That constitutes a debate.

MRS !THANA:

What comes first in this process of the

...
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adoption of the constitution?

The debate first and then

the vote later, or the vote and then the speeches or
reservations?
CHAIRMAN:

The debate first.

MR MUDGE:

Everyone of us has agreed with 90%, 99% in some

cases, of the constitution.

I

think it would be foolish

if anybody would stand up and concentrate his speech on
the 1%.

think all of us would want to say why we think

I

it is a very good constitution, but there are reservations and

I

don't mind if anybody would say that.

But I

think if one of us would stand up and say this is a terrible constitution,
much.

then I will not appreciate that very

This is not the idea.

But where there are reser-

vations like those of Mr Katjiuongua, myself, Mr Barnes,
Mr Pretorius and even some of you, and the lady over there
has a reservation •.
CHAIRMAN:

Supposing the person making a reservation says

this president to be elected directly by people, I didn't
support that and the other one goes on about democracy, do
we allow those things?
MR BARNES:

You cannot prevent that, it is freedom of

speech.
MR MUDGE:

But I do not think we should create the im-

pression that we did not differ.

The people outside must

get the impression that this is our constitution.

I

am

not going to allow somebody to hijack this constitution.
MR ANGOLA:

Mr Mudge said earlier that the Whips should

'I

I
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co-ordinate how the debate will take place.

I don't know

if you can operate it that way.
MR MUDGE:

That is the normal way to do it.

They will

have to meet tomorrow.
MR RUKORO:

I have a very important statement to make.

you read your minutes of the

l~th

If

January, page 22, you

will realise that on that day I requested to be put on
record that after we have finalised this exercised, as we
have just done, we should take a couple of minutes to
discuss this unfortunate incident whereby Mr Ruppel and
myself, our integrity, profes~~onalism, etc., was queried,
to put it very mildly, not onl¥ indirectly in the committee, but more importantly,

out~ide

of this House, and even

as late as yesterday I received-reports that there are
people out there,

important people who belong to our par-

ties, who still entertain this idea that the two of us
acted improperly, we acted in bad faith, we acted with
malice when we went to Johannesburg and in the way we
briefed the three lawyers.
those types of allegations.

We

are extremely disturbed by

As I explained the other day,

some of us, speaking for myself,

I may be a poor guy, but

the one thing that I really have and has never been for
sale and have no intention of·ever making it for sale, is
my personal integrity. and the_allegations that were made
are casting very serious aspersions on our integrity.

On

the basis of the proceedings of this House and the report
submitted to the three lawyers, which was the basis of our

l
brief to them,
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I want this House to consider this matter

in a very serious light and to decide right here and now
by way of some kind of a resolution whether or not we
acted improperly.
MR MUDGE:

then I

Thank you.

We can discuss it on another occasion and

would want the honourable member to be more speci-

fie.
MR RUPPEL:

I associate myself with the demand for some

kind of indication on the basis of just very, very basic
rules of natural justice, to also have the opportunity to
correct the situation.
MR BARNES:

Just as a quick remark,

a lot of these things

are based on hearsay and one would need more specific
reference.

At this time of the morning I feel that this

matter should be left for later.
CHAIRMAN:

Well,

I

just thought as chairman that we could,

on the basis of knowing them and what have done,

just say

that they have done a good job and whatever rumours are
going around, we in this committee are proud of what they
have done.
MR RUKORO:

I am prepared to call witnesses here if people

should insist on it, then they can be cross-examined in
this House.
CHAIRMAN:

I want to appeal to the House, we disagreed, we

fought bitterly, that is the right way to do it, but let's
just state here that you went there to,
your abilities, instruct the lawyers.

to the best of
We have come out,

!
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we debated, we have a paper.

So we are happy, we are

proud of what we have done and therefore we are exonerating you of those claims that have been made.

The Com-

mittee can decide right now.
MR MUDGE:

I haven't said anything negative about them,

even in view of the fact that the wrongly reported me, and
that is a fact.

I was quoted on something that I didn't

say, but I never said it was meant to do anybody any harm.
I am not guilty of anything, why should I apologise for
something I haven't done?
MR ANGULA:

Will it really do us any harm, because in any

case we have to tell the Assembly tomorrow that when we
parted for Christmas, there was an instruction to take
this document to certain lawyers.

The document was taken

there, the lawyers got their explanations and they eventually brought the lawyers here and we are happy that we
have done the best we could have done and we are thanking
the two gentlemen as much as we thank the lawyers.

Wny

should that pose problems.
MR MUDGE:

My problem is that somebody in this committee

is now accused.
any case.

I don't know who it is, it is not me in

Somebody here is accused, and now I am expected

to sort of find that person guilty.

How can I find some-

body guilty if I don't know what he is accused of and who
he is?

I can't do that.

MR BARNES:

And another question, there was an admission

on Mr Ruppel's part that the asylum court was added by
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him without our discussion.

If one wants to be really

technical, you can argue on that point, but I

den'~

think

it is going to get us anywhere.
MR MUDGE:
Rukoro,

I will talk personally to Mr Ruppel and to Mr

I will not apologise for something I have not

done.
CHAIRMAN:

The rest of us, do we record our apology?

MR KATJIUONGUA:

A couple of things were said here and I

would prefer that we try to sif things out, because somehow it looks like it was a blanket dissatisfaction.

There

were certain aspects which ..
CHAIRMAN:

So,

the others are apologising,

cord.
COMMITTEE ADJOURNED.

it is on re-
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