STANDING COMMITTEE ON STANDING RULES AND ORDERS
AND INTERNAL ARRANGEMENTS (CONSTITUTIONAL MATTERS)

l\IINDHOEK,

20 JANUARY 1990

CHAIRt-lAN:

We are now going back to the national assemblv

and since we have already agreed on it,

I don't want any

delay here.

So Article 43, first paragraph now reads what?

Parliament.

Did we discuss this?

~1R

RUPPEL: No,

we must go back.

CHAIRMAN: We skipped it to discuss the House first.
the title is now
~1R

BHJA:

Okay,

'Parliament', first paragraph.

I would like to h~ve some explanation for

(1),

it says that the assembly shall be representative of the
whole of Namibia.
CHAJR~1AN:

What does it mean?

It is not to represent some people only, some

sections.
1-1R BH\IA:
ADV.

I

am not clear on what it exactly means.

CHASKALSON:

to us,

It was in the working paper that was given

where we were told that it was agreed in principle,

so we didn't deal with it.

But if you're reading it,

it seems

to me that it makes it clear that everybody in Namibia
should be represented in the national assembly and not
only particular groups or classes of society. That is ho~ I
would interpret it myself.
MR ANGOLA:

I

think the

spirit

of this paragraph is to

emphasize the fact that as n1uch you are elected on the party
ticket,

when you are in parliament

~ou

have to act in thp

2.

national interest, not only your party's interest.

CHAIRMAN:

That is what I thought.

The concept of you

being there is to represent the people,
only your tribe or your party,

all Namibians, not

your supporters.

That is the

idea. It may be that you would have to read the article,
to make that clear.

It doesn't mean that everybody, one

day if my tribe is not there I say I am not a representative.
That is not what is meant here.

ADV. CHASKALSON:

I

should suggest all the people.

CHAIRMAN:

Okay, we say all the people.

MR ANGULA:

I am on article 42.

CHAIRMAN:

44(1)

MR ANGULA:

how is 44(1),

Article 44?

accepted?

Yes.

CHAIRMAN:

44(2)?

MR ANGULA:

This one here,

I have tried to explain this

one and to me it appears to be understandable.

People who

come to the national assembJy elected on the basis of their
parties, and I don't know now what this means, whether you
are in the national assembly you are free to form your parties
within the national assembly, or whatever,
Assembly.

CHAIRMAN:

This is the one,

J

coalitions in the

don't know what it means.

What does it mean?

ADV. CHASKALSON:

I would think that that criticisM is valid.

Again it was in the draft, we were told that it had been
accepted in principle and it was not a matter we were
asked to address ourselves to.

It seems to me to be more

aprropriate to a constituency election than to elections on
2

•

party ticket because once there are elections on a

ticket and party lists,

then,

party

as I understand the structure,

you cHn't change your party affiliations whilst you're in.

3.

You have to get out if you lose contact with your party.
Jt does seem to be more appropriate to the first system and
not the second.

t·m STABY:

Mr Chairman,

Article 16 page 15, political

"Every citizen shall have the right to form

activities:

their own political parties,
of public affairs,

participate in the conduct

whether directly or through certain

representatives."
Yes,

CHAIRMAN:

so 44(2)

out.

Mr Chairman,

MR PRETORIUS:

Article 45?

just to remind you that I

have reserved my position on this article,
C l J !1 I f:. !•i llt\1 :

Oh,

h' e

reGember it.

I

!·iR BESSINGER:

so you can go on.

Since we are deleting Article 44(2),

ell s o t hen de 1 e t e

in the t i t 1 e ,

Art i c 1 e 4 4 ,

can

" rep r e s en t at i v e

n2ture of national assembly" and then delete "and political
parties"?

c H !d r, 1,1 M..J :

Yes.

MR STABY:

Only one question,

Okay,

45?
Mr Chairman,

are we all

certain that the national assembly must be 72 members?
CHAIF!·1At~:

Okay,

accepted,

(b),

somebody is sayj ng we r<mst

remove status.
!·1R

Bl.R1~ES:

l·iR

t·:UDGE:

man,

The status is a bit of a problem area.
I

suppose there js no misunderstanding,

Mr Chair=

that we have agreed that if there should be appointments

for ministers and deputy ministers from outside that they
!11Ust con1e from the six members here.
C Hr~ I
!·iR

Rf.'ild~

:

Bf:.HNES:

CHJ..IR1·1AN:
Artjc]c 46?

Yes,

sure.

Special expcrtees,
Agreed on

{b),

skill and experience.

status is out.

(2), agreed.

4.

It does not contain any provisions regarding

l·:E STABY:

the disqualification of persons who are remunerated employees
in companies of which the State is the sole or majority
shareholder,

and State employees are disqualified from

participating,

in other words public servants.

vlhat about

people such as employees employed by organisations such as
Enok,
~ant

Swawek,

Nasboukor?

What is the situation?

I

just

to get clarity, otherwise we run into problems later on.

CHAIRMAN:
l·iR STABY:

It is the parastatals?
Yes, the parastatals. Perhaps our lawyers can

give us some advice.
PROF. h'IECHERS:

Honourable Chair,

this is a standard

provision in constitutions but honourable members will
have to be more explicit.
this 1s the principle,

In other constitutions it is said

these people judge for instance,

and so fall under, but these people do not fall.
h2v0 to be explicit.
mc~ning

So you'll

There is no standard or fixed

for a remunerated member of civil service.

have to say excluding,
and this and that.

You'll

or which does not include this

Unfortunately I can't tell you,

civil

service would be generally all the people who fall under
the jurisdiction of the Civil Service Commission, but
Yo u

\·i i

11 h a v e to be more e x p 1 i c i t .

Honourable Chair,
a municipality,

In the Republic,

the question has come up is a member of

is he a renumerated -

they call it 1n

the Republic having paid office under the State,
ar~

and there

cases, decisions of courts saying that such people

a.rc·.

Then the article is qualified in the constitution,

saying it docs not imply council as of municipalities.
You'])

have to say what arc the categories.

5.

F~

C H l-.1

f·j

~Jere

t~

We are on 46(a),

IJ :

but before that I

";;o person shall be capable of being elected,

.shculd be eligible for elections .. "
~e

!·iP.TJILA:

!:E

have

Yes?

have made a correction there that

read

"no person shall be eligible",

as

ITt e ITi be r

a

nobody

it should

eligible to be elected

.

CHAIR!·ild~:

Okay,

!·:R

I

Bl~R!,~ES:

then

(a).

have problems 1.-.'ith

(a), "as at any time

aitcr independence being convicted of an offence in Namibia
or outside Namibia,
l·~e:ve

if such offence or conduct would

constituted an offence within Namibia for which he

hus

been sentenced to death or imprisonment."

:: u r

r. or e

t h a n 1 2 rr. on t h s

we h a v e

the pro b 1 em of a member

having

a prison record and having been in

:~, o n t

cr

hs

n i n e mon t h s ,

If you put

jail for six

and he c an s t i 11 come back , "w i t h o u t

the option of a fine unless he has received a free pardon
'' n d

u n 1 e .s s

:_., e "' r s
t r~c

such imp r i s on men t

1.:; c fore

the date of

E: 1 e

Ofilis si on of the I·JOrc s

11

h as ex pi red at 1 e as t
c t ion 11

•

I

10

am asking for

of more than 12 months

11 ,

just imprisonment.
!<R }\.!,!GULli:

I thought the 12 months is there to indicate

seriousness of the crime.

the

That indicates the serioesness

c~ the crime, if you go there for 3 months perhaps the
criGc ~~s not that serious.

r;h
G'c

'

~
-- l
.

c.f

T? ;, ;..~ t·: E s :

::cr,

'c

l-1r Chairman,

he other art ic1es say a member's conduct should be

cffice or outside so that
t

';c Eo use.

G :r. ~: r~ 'c h .s

think if you look at the

I

I

it doesn't affect

can hardly see if I

b c c i-1 use it is my f

j r .s

t

the dignity

went to prison for

offence ,

the crime might

6•

have been serious,
the cri~c I
lt

and as a result of the seriousness of

am only sentenced to 6 months as a first offender.

is generally accepted in constitutions that

that has gone to prison for a term,

he should not be

allo~ed.

be a prerequisite,

any person

whether it be one month,

Otherwise eventually it ~ill

you must first have a criminal record

before you can become a member!
~DV.

CHASKALSON:

Mr Chairman,

I

don't think it is

correct that it is generally accepted that anyone who has
been sent to prison is excluded because you can be sent
to prison for offences like negligent driving or reckless
driving without any,
15 years

and you may have somebody who 10 or

ago got a driving conviction and would then be

barred from parliament forever.
a period,

whether 12 months,

So there usually is

6 months,

I can't remember

what the period 1s in the Republic.
PROF.

12.

WIECHERS:

ADV. CHASKALSON:
colleague,

12 months.

Prof.

Wiechers,

I

can't remember but my

thinks that in the Republic

it is 12 months.
!:R BARNES:

I don't follow the argument.

h'e are not,

submission is not

that if an offence has been committed

~nd expired by at

least 10 years,

my

it is only on imprisonment

of more than 12 months.
:·.R Tc1I TENDERO:

for the
~e

judges,

I

think this is a very good indication

12 months as honourable Mr Angula indicated,

are at least overlooking some situations where an

individual has gone there for 2 hours,
~ecks,

one year,

as an indication.

I

3 hours or even 6
think it is an

7.

~ppropriate

guideline.

At least we will have enough time,

they will have enough time to say 12 months, one year or
more,

it is serious, why were you imprisoned?

I·;R RUPPI:L:

Yes,

I

think there should be this little bit

of flexibility because in the end it will be the political
party with its list to make the charge once they put up
a hardcore criminal for election.
a

So I think if it is

kind of crime which is not so badly viewed in society,

we ~hould still allow the party to put up such
election.

It is a chance the party takes,

2

person for

and they will

be very reluctant to put somebody who is a criminal
and v:ho shouldn't be there.
~orne
~h~rc

fl~xibity

So I

think it just

i~troduces

and avoids the hard edges of that provision

even a one month sentence can bar you from

rep1csenting anyone.
r;R .C:TAEY:
12 mcnths,

ouaht

Mr Chairman,

we can now argue about 6 months,

9 months or whatever.

to let it ride.

Personally I think we

Just a note,

if he has at any time,

2

person is not eligible

he or she has at any time after

independence been convicted of an offence and has been
sentenced to death.

I was of the opinion that we have

( .i ntcrrupted)
P.F:Ci;:'.

I·:IECHERS:

It says inside or outside of Namibia.

Inside or outside,
(b)?
l·:H

Okay,

(b)

PP.I::TORIUS:

also adopt0d.
Mr Chairman,

yes. Okay then,

(a)

adopted,

47?

I still have a problem with

t h '· f ;~ c 1.. t h c:; t v.: e h a v e no s c he d u 1 e ;em d I think i t i s not a
::'uncticn of the schedule for a Jaw to contain the substantial
provisions which is directJy reJated with the main objects

8.

of the particular law.
~ill

t·jR

be available?

RUPPEL:

~hich

So when do you think the schedule

I

think I

remember that it was a schedule

had been attached to a document which wasn't placed in

its entirety before this Honourable House.
homework our delegation did,

It

vi as

{c) of the

but part of that and for some reason

it was not annexed to there.

It should have been with the

legislator and with the working document {c).
Schedule 1

of

and only the executive part

of our homework was then introduced under document
working documents,

a bi t

may be,

I

This

don't know how we can deal with it

but the lawyers were briefed with it anyway.

r-m PPETORIUS:

Because on a point of order,

Mr Chairman,

in Article 1J8 there is also reference to Schedule 1.
don't know whether it is two different ones,

I

two different

schedules.
C H l>.l R 1·1 i'. 1'-! :

Can you read it, what is it?

Read it out so that

we can reject or accept it.

!·m

RUPPEL:

I '11 read it,

it is Schedule 1, paragraph 1:

"For the purpose of filling the 72 seats
in the national assembly pursuant to the
provisions of Article

(now it will be 47),

the total number of votes cast in the general
election for these seats shall be divided by 72,
and the result shall constitute the quota of
voters per seat.
Sub p~ragrriph

(2):

The total numbers of votes

cast jn favour of a registered political party
which offers itself for this purpose shall be

9.

divided by the quota of voters per seat,
and the result shall constitute the number of
seats to which that political party shall be
entitled to in the national assembly.
Sub paragraph

{3):

Subject to the requirements

pertaining to the qualification of members of
the national assembly,

a political party which

qualifies for seats in terms of sub paragraph

(2)

shall be free to choose in its own discretion
which persons to nominate as members of the
national assembly to fill

(4):

Sub paragraph

out in parbgraph

the said seats.

Where it formerly as set

(2)

yields a surplus fraction

not absorbed by the number of seats allocated
to the political party concerned,

such surplus

shall compete with other similar surpluses
accrueing to any other political party or partiEs
participating in the elections,
distributed seat or seats

and any un=

(in terms of the

formula set out in paragraph

(2)) shall

be awarded to the party or parties concerned
in sequence to the highest surplus."
Thcot \'.'u.s the arrangement in the Jast election,

1·:l1<1t is r>n eJ. ector;;l luw doing anyway?

the 435 el12ction.
Arcn 't

tho:::e

going to come in the act?
Mr Chairman,

I

am now prompted by the fact

that ~e don't have the schedule available to add another
CJ:1Co:'i..ion that I

h'ant to ask.

much to lcgisJation,
con~tjtution.

I

think we must not leave teo

things th~t really must be in the

Frankly,

I

thjnk once we have written a

10.
constitution, we must stop fighting about things like
this,

and then we must pay attention to ruling the country.

For the same reason,
now,

and I don't want to discuss that point

when we come to local government and regional

authorities,

we have also done some homework,

and we would

want to have a little more detail under those paragraphs
because after all, sir,

the second house,

chamber will be based under regional only the regional council,

I

the second
think you decided

I wasn't here yesterday.

then the regional councils.

i·:ell,

If that would be the case,

I

think we must have a little more flesh on the bones when
it comes to regional councils,

but I don't want to discuss

it

~e

n O\v.

Only you said mustn't

leave it to the electoral

law, well of course there would have to be an electoral lBw
but J think what is necessary to be in the constitution,
must be in the constitution.
PROF.

\-;lECHERS:

Honourable Ch2ir,

according to accepted

principles of interpretation a schedule of any law in a
constitution forms part of that law itself.
think that these principles,

and there I

But if you

want to agree

with honourable Mr Mudge that they are principles if for
the sake of elegance and style of your constitution, you
want

it in the body and not as a schedule,

of course but I

it is up to you

just want to point it, whether it is a

schedule or in the body,

it has the same legal force.

MR BARNES:

Can we request circulation of that,

CHAIRMAN:

How we are accepting it?

1-JR

Hllf~NES:

Mr Chairman?

Y0>s.

CHAIRMAN:

As read.

MR STAGY:

I

just have a query,

honour~ble

Ruppel said

11.

~ub~tantially

the same,

What lS the departure

substantially the same as 435 elections.
(voice fades).

Can we solve that problem?
annexures,
now,

When we come to the
\·lhy should \·:e

we can discuss that in any case.

we don't have it and at a later stage somebody must

come and say we haven't read it, we don't agree with this
Let it stand over and we continue.

word or that word.
PROF.

Honourable Chair,

\HECHERS:

a point or order,

it

was raised by the honourable Mr Staby on the remunerated
member of the civil service or Namibia,
the committee's attention to the fact,

and I

if you want to

excJudc certain categories you must do so.
it

S(·crn.s

menobcr.s

to me,

must draw

You must excJude

officials of parastatals and elected

of representative authorities because once
So if

they're elected they are being paid by the state.
you v>'<,nt to r..ake them eligible,
unde1

that general ...
Just a question,

P 1- o f .

as

you must exclude them

\·I i e c he r s ,

a member of

does t h a t

the learned gentleman,

me an t h at if a man is e J e c ted

the municipality of Mariental,

he is not

eligible for elections in the national assembly?
PPOF.

\'(] ECHERS:

Yes.
was going to ask the same question.

I

say that he should be excluded,
it means becuuse
civiJ

don't understand what

one e h e b ecomes a mem b er,

h e mlg
· ht

1Je

n

scrvant,by the time of being elected &nd by

9 o :i n ~l t o

j:) a

anymore.
SO

I

To

r l i amen t
flc::

he c a n n o t

con t i n u e i n the c i v i l

ser vj ce

is barred from becoming a politician if he

choO.'~CS,

r.'Jr Chairman

J

don't kno\v \''hat are

\·Je

di

~;cu.'~~:ing

12.

If we are discussing the point of order,

r. ('•\.' .

then I want

to say we must make sure that we do not disqualify members
r~gional

of

councils to become members of the national council.

Do you say if he is a member of another representative

body that he cannot become a member of the legislature
~nd

the senate

(interrupted)

t·;R HMJUTENYA:

In the municipality for that matter.

!< R

J

J.. N G U L .n. :

think,

learned colleagues,

if I understood clearly the

what they are trying to get to,

is that

you cannot be both a member of a regional council and
e: mcn1bcr of the assembly.
rio those
i~:crnhcr

of

You cannot be both,

things at the same time.

you c2n't

Equally you cannot be a

the:: nc_tional council and a mef',ber of the

natJondl assembly.

I

2r0· irying to m2ke.

think that is the distinction thev
Neither can you be a

permanent

secJ-ctarv and be a member of the national assembly,
chairman of
J
1·)R

SKA~EK

thjnk this is
STJ'.DY:

and be a member of the national

assembl,;.

the kind of thing they are trying to excluci.e.

Mr Chairman,

civil servants,

or

I want to suggest that we agree that

employees are parastatal bodies and

members of elective parties such as municipalities
with the exception of the regional councils be debarred
from becoming members of
[; R T J I R I !d\ G E :

I

doE:s that start?

the national assembly.

have no problem with that but when

Because I don't want to find us in a

situation whereby somebody is
sta~c he has

civil
So

campaigning,

and ot that

to resign before he is eJected because being a

servant you are not

~JJowcd to get into politics.

no\·J you h'<:Jnt to be in piJrliarnent but you don't v.'c.nt

1 Ot~c· your

job bee a use you don • t

1: now whet her you

are go:i

to
11<J

13

cr0~

you should m2kc thD

c~oice.

t:c}r:::~tion,

l ;:

You cennot

b~

~oth.

to rstt.'rr;. tc

\-'

,JlS

T

.c-:c i. t
T

C0l1!1C: i

C·:~

l

ccn

t_'-,c

''r:'

:_-: (; :- \' ::_ c c
.~

"-,

-

-~

:
- ~--

.~.-: .., , •,·-:-

t :-;

1
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for eJe::ticn
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- 14 ~h~t

~o~

c: t:- r t

tJ

he has taken a certain policy,

i n s t c1 n d .

he has taken a

That is why it has always been understood

that that man must resign and if he loses the election,
can reapply for

appointment with the civil service or with

the ~unicipality,

because the ultimate aim is to not poli-

ticise the civil service which serves everybody.
o~e

he

I

think

must be very clear on that point that you cannot have

your cake and eat it.

t<i\ RU!:ORO:

My understanding of for instance the American

.c:y.c:tern is such that if a civil servant Hants to run for
public office,

what they do is to apply for leave of ab-

.c::E:nc:e for a month or tHO or the duration of the campaign.
Then,

effectively,

they are not in office.

if they are successful then he must resign,
successful,

not

~< ~

s 'r i\ BY :

I

and if he is

then he returns to the job, but during the

period of the campaign,
scr\'icc.

'l'hey cc.rnpaig:-1,

he is not involved in the civil

can't see what is wrong Hith that.
All we have to determine in the constitution is

principles and we have to decide when some people may or
may not become members of the National Assembly or the
r.:ational Council.

Isn't this something that should be

reguJ r1ted by an act of parli2ment in the electoral Ja1·:s?
~ust

th~t

be in the constitution?

I

am asking the ques-

tion.
PROF l'iiECHERS:

If you put in this principle, which is an

~mport~nt principle or qualification,

tion,

then it is an overall principle,

in your constituyou can't qualify

- 15 then that law will be invalid in terms of

it in the law,

so,

vour constitution.

the qualifications must be in your

constitution.
t•lR

The honourable member misunderstood me.

S T !d?Y:

saying,

I

am

let's put in a qualification that no member of the

civil service may,

and no member of a parastatal organ or

local authority may,

but precisely what the man may or may

not do during the election campaign or as far as political
activity is concerned,

that surely can be covered by the

electorc:l laws.

t< R !-.! ~ G ULA :

I

would like to say that if you want to be a
ava1~-

politician you must resign with the necessary risks
c.ble.
~ill

problem is this,

~y

say

once you start campaigning,

certain things and you

very 0stablishment in

~hich

As much as I

~ill

you

provoke people in the

you are.
appreciate the argument ad-

v c: n c c :l by Com r ad e I\! a h as An g u 1 a , I

s t i 11 t hi n k t h a t

i "'.: i s

not fair to prohibit people who happen to be civil servants from wanting to change their career and become politici2~ls.

is better.

So,

A man asks for leave of absence of

three months,
good,

if

therefore the formula provided by Mr Rukoro

campaigns,

t~o

or

and if he succeeds, well and

he fails he should return to his position.
I want the members to think very,

ful1y, because this is an important situation.

very careI am going

to u~e hypothetical examples but which can perhaps bring
our tlJOUqhts in line.

I

agree with Mr Angula, for argu-

- 16 r:,cnt sake:

A school,

the principal decide

cians nO\·,'.

Shipena, from the first teacher to
to campaign,

they want to be politi-

Now they take absence of leave,

you cannot

fill the posts even if there are a thousand teachers
standing.

Can you imagine what is going to happen to

those children?

We as politicians took the chance,

took the chance to go in exile,
struggle,

bia,

you took the chance on the

you took the chance to participate,

~itting here as

you

you are

the elected members of the people of Nami-

the same as us on this side.

Others are not.

This

one bloke that wants to be director of so many places and
then he expects you to nominate him into parliament,
;-,re tlJe things

I

am speaking about.

these

Just imagine if the

~hole department of Home Affairs decide they are going to

cnmpaign because they think we are getting more money than
U-;t=;y do.
~recn~r

~e6vc,

So it is a matter of thinking the grass is
on the other side.

does he get salary?

department,

So,

if you give him absence of

If you say no,

he leaves the

there are other civil servants, you cannot

make transfers because next week the bloke is coming back.
Jt is a very,

very dangerous thing to have your civil

serv2nts to that.
~,~_gnEO,

He must make a clear choice.

He re-

he campaigns and he comes back and he applies.

i\chody is going to discriminate on merit.
;,ppoi nted.

He Y-'ill be

Think of the University of Namibia if all the

~rofessors decide ''the students like us,

r:ign for us" and they alJ

they will cam-

t<Jke absence of leave. You can

- 17bring your country to a standstill with something like
this.
It is a good hypothetical case, but professors

CHAIRMAN:

respect their duties.
~R

ANGULA:

The person must make a choice Khether he wants

to be member of the Assembly or a teacher.
The point is, supposing you don't get elected?

CHAIRMAN:
~R

It is the risk you are taking.

~NGULA:

It is like in

business.
I think this matter is much more complica-

MR PRETORIUS:

ted than we may think and I

think we must leave the detail

for the laws afterwards and now onlv
principle, because I

think the

conce~trate

argu~ents

on the

here concern

single constituency system and not so much the party list
one.

As I

listened to Mr Ruppel,

thino about the party list.
~nd

He said the parties campaign

the parties can afterwards decide who will represent

them.
~R

he did not mention any-

So,

I

think we must leave the details for our law.

TJITENDERO:

1 think,

I

just wanted to say two things.

One is,

if Ke use a hypothetical situations we end up

imagining the unimaginable.

It is very difficult for me

to imagine a whole department or whole Pchool leaving to
c2mpaign.
MR

~UDGE:

Yes,

DR TJITENDERO:

teo.

Mr Barnes was exaggerating as usual.
Yes,

and he has exaggerated my reaction

We are talking about the peopJe who have to be ap-

prcv~d bv

the parties to be eligible to be on the party

- 18 Jist,

so this is also a checking device.

po~~t

that Comrade Hamutenya was making is the democratic

But I

to have a choice and to be listened to too.

rig~t

think that we must leave to the individual.
saying it is taking a chance.
I

think the

I

Someone '-''as

Who does not take a chance?

think you will be accountable to that chance when it

ma~erialises

guarantee,

and I think that is the only thing I want to

we don't want to come up with a law that says a

civil servant should not run.

After all,

6ays of an apolitical civil service.
thing as an apolitical civil servant.

gone are the

There is no such
So I

think that

choice must be given to the individual who wants to tal:e
that

jump into those tumbling waters.

Qualification:

rie

must take leave of absence and during that leave of abse:ncE

he will not be paid.

any corruptive exercises,
to,

as

~r

So there is no blackmail or
and I

Rukoro suggested,

think if that is agreed

then there isn't any difficul-

ty.
KR

BI~.C:

SINGER:

Firstly,

the arguments forwarded by honour-

able Barnes doesn't hold water.

Whether the condition is

that teachers have to resign or take absence of le2ve
makes no difference.
ti_c·ns,

t~1ey \·.'ill

If all of them want to run for

tal:e the leave or they \dll resign.

elc~-

So

that argument does not hold water.

I am inclined to support the proposal of honourable Rukoro
that whoever 2ppears on the party list, before he ~ppears

- 19 on the list or v:hen he is informed that his name \-.'ill
~ppear

on the list,

that he takes leave of absence for the

period that the elections are going to run and until the
election results are known.
he is elected,
~ill

nR

to resign,

be paid out,

T J I R L\ !\' G E :

He then has to follow up,

if

which means his pension, etc.

or he goes back to his profession.

Yes,

I

amplify that and I want to remind

through the Chair the honourable House that during the
last elections some members of the Herero Administration
and teachers were campaigning for the DTA.
Don't be too personal now.

C H;, I R t·~ i'l. l \ :

But can you tell us, did you agree with that?
So,

it will be very unfair to deny such a

big ! orU on of the population

At

lc~st

and

~e

their constitutional d gh t.

have to accept the proposition of Mr Rukoro

aLPad.

r;o

Mr Chairman,

I

think we must now be very care-

ful.

First of all we are looking at the position of a

civil

~ervant

~e

~2nt

hiivc

~

now from the side of the government, whether

civil servant in government,

to cecide nov.' and I

and that is what we

think v.'e have consensus.

I·Je

don't w2~t to have a memb~r of parliament who is at the
sa~.c

ti~c

still being employed one way or another by a

go·.'crnrilCnt or a parastatal organisation.
fcr~Ed

a government,

Once we have

it is for the government to decide

whe:hcr they w~nt their civil servants to engage in politicz}

~c~ivities.

They have to decide do they really want

- 20 a senior member of the public service to campaign in an
election.

He might be campaigning against his second-in-

command who will stand for another party.

After the elec-

lion they both come back and they have to work in the same
department.
cerned.

It could create problems as far as I

But if a future government wants that,

they will decide when they pass a bill,
hct,

am con-

okay,

then

a Public Service

under what conditions their public servants can par-

ticipate in politics.
stitution,

If we now put that here in a con-

a constitution can only be changed by two-

thirds majority,

then it will be impossible for a future

government to decide what the public servants must do or

may not do.

I

think it is the wrong place to decide that.

!.eave it as it is,

a civil servant cannot be a member of

p~rliament as long as he is a civil servant.

Secondly,

it is also of no practical significance.

~ccording to the proposal by honourable member Mr Ruppel,

if I understood him correctly,

it will not even be neces-

sary to announce the names of the people on the list beforeh;md.
!·j :=;

Am I correct?

R LiP r E L :

l·iF !·:UDGE:

That is how I

understand it.

That is how you understood it.

In other words,

there is nothing wrong being a candidate if it is not

announced beforehand and if he does not actively campaign.
He is only a candidate.

pai<;::ns.

The problem comes in when he cam-

We all know political campaigns and you know the

results and you know the emotions,

and then you might

create problems.

Really,
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I want to appeal,

let us confine

ourselves to this principle that you may not at the same
time be a civil servant and a member of parliament.
can't be that in any case.
have in mind.

P.~

NGUL A :

I

don't think that is what you

Those are things that must be in your

Public Service Act,
~~~ R

I

You

not in a constitution.

don't think that it will serve any purpose

to talk about a party list if it cannot be announced before the elections.
pose.

I

don't think that serves any pur-

Why should we have a secret thing,

and then after

the elections you come up with something else.

If you are

going to run for public office the list should be known.
SecondJy,
~or

of all the systems I

know,

if you want to stand

public office you must resign from the civil service.

You must resign.

That is the American system.

been in America myself,

have

I

you studied in books perhaps.

Once you stand for elections you wiJJ

make certain state-

ments which may not please everybody who works with you.
That is disruptive as far as I

am concerned.

you resign if you want to be a politician?
fear?

11hy don't
1

l•iha t

do you

You want to be a civil servant and a politician,

hanging inbetween there.
want to be a politician,

You must make your

c~se.

you decide you want to be

politician with the consequences flowing from that.

If

)'OU

~

If

you want to be a civil servant and you don't want to take
the risk,
C!-i!dRJ,il'.l-J:

you be a civil servant.
If I can give you a good example,

I was a civil

-
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pcrvant and in the UN-system you can take leave without
r~Y

But when I became the Director

to do political work.

of Elections,

I resigned,

so that I don't give a chance to

the DTA to complain that an UN-official is directing
Sl·:apo-elections.

resigned,

I

want to complicate matters.

I

had an option, I

did not

What is the decision?

He

n-.lJ.St resiqn?
~,jp

RUi\ORO:

If we want to be consistent we must take that

argument to its logical conclusion and say once you become
a

civil servant and once you decide to run, whether

successful or not,
forced to resign,

if you are successful, fine,
if you are not successful,

you are

then because

you participated in the type of campaign that was descrjbed here, because of the personal relationships that
might

h~ve

re-c.ppJy.

been harmed,
Why re-apply,

etc.,

you cannot have the right to

the same harm will be done again.

Thc:t is the absurdity of the argument,
the campaign,

you took to task Mr Barnes and now after-

wards you have to work together.
the argument,

that having been in

If we are serious with

then we must say that you failed,

you cannot

go bacl:, because in the campaign you harmed your objectivity and partjality,
c.f~Ect~

etc., which I

think goes too far,

somebody's constitutional rights.

it

It is a ques-

tion of once a civil servant you cannot run for office.
l-lR .S'TJ.,EY:

a

m~mber

\·: h i J :: t

I think we are all agreed that no person may be
of the National Assembly or the National Council

b c j n g c mp 1 o y e d by the State as a civil servant or a

p~rastat~l
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body or whilst representing or being an elected

rcpre~entative

of another government body.

I think we

What we are trying to

have agreed on that principle.

determine here is now the terms and conditions under which
this person, which has the basic

fundamen~al

ticipate in politics in any event,

right to par-

under which terms and

conditions this person may participate in an election campaign,

etc.

I

think all we have to say here is words to

the effect that the candidature and the electural activities be regulated by an act of parliament in terms of this
constitution.

That is all we have to say.

We know we

cannot take away his right to participate in politics in
~ny

event.

sayjng,

So, what are we arguing about?

All we are

the person may not hold double-office, he cannot

be the mayor of Swakopmund and at the same time be a member of the National Assembly.

He cannot be the chairman

of Swawck and at the same time be a member of the National
Assembly.

That is all we are saying.

So, we are not in-

fringing upon his right to participate in politics,

to be

elected.
MR KATJJUONGUA:

of

t~e

things I

or two things.

Mr Chairman,

I

think Mr Staby said

wanted to say, but I

just want to add one

I think one should make a distinction be-

tween active politics,

in the sense that you are a member

of the executive of a political party,
politici~n

politic~l

~est

you are a prominent

in terms of appearing on platforms, and private
activity in the sense that you are a member of a

political party,
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you take part in those meetings where as

a civil servant you can help your party.
political opinions and so on.

You have private

The point was raised by Dr

Tjitendero earlier that people have political attitudes,
think it is accepted all over the world.

I

What is expected

of civil servants is that they should not bring their
political opinions to the job.

But I think we should dis-

tinguish between the two there and I
line with what Mr Staby said.

I

think that falls in

also imagine a situation

where you had a politician defeated in an election and he
wanted to become a civil servant.
politics he has oiven up,

If he resigns from

I don't know whether there is

2

difference, but he is waiting for an opportunity to ao
back I don't know how you will handle that.
all I wanted to say,
f•1R

.I'd\ G lJ L .~ :

f.JR

t•:UDGS:

But thc:.t is

that sort of distinction.

I go by Mr Staby's position.
I also agree there,

thing for clarity's sake,

I

just want to say some-

because members seem not to

understand that if the future government would decide to
allow the civil servants to enjoy some political privileges,

they will be able to determine that in the Public

,_,c c r v J. c e .Z•, c t. .

government.

We are now deciding who can be in the
It is for the government to decide who may be

in the civil service and they can determine in the Public
Service Act what political rights they want to give to the
civjl serv2nts, whether they want them to participate in
politics,

to belong to a party,

to be a chairman of a par-

LY,

to be a candidate,
But

cise.

~hen
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that is for the government to de-

they pass that law it will be done in a

public debate and they will have to explain why they want
to allow the civil servants, because that government

~ill

have to accept the responsibilities for the actions of the
What we don't want, we don't want the

civil servants.

future government to say the constitution provides for

That is v:hat h'e

civil servant to participate in politics.
want to prevent,

a

and for that reason I fully agree with

the proposal that all we should say -

and I

want to make

it clear - we do not say a member of parliament may not be
~

member of the civil service, we say a member of the

civil service may not be a member of parliament,
t~at

i~

clear,

C H!. I R t·1 J, N :

and if

then I don't have a problem.

I don't think the debate was really on that

one,

it is clear,

~on,

when he intends to run, must first resign or try and

if not elected,

it was the question of whether the per-

retain his position.

Otherwise we are

cleur on the constitution, you cannot be,
but we are leaving that one unanswered.

as summarised,
It is a question

of v:hether the person can take leave without pay during
the time he is running.
have decided to run,
l·:R t·mDGE:
C H l~ J R !·1 ld~ :

According to Angula, once you

like I

did, you must resign.

Do you put that in the constitution?
No ,

t h at

i s

an act .

cannot be in the constitutjon
take leave of absence.

I think we solved it,
~hether

Article 48.

that

the person should

-

t·m

KATJIUONGUA:

s~ttled
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Mr Chairman, unfortunately we have not

the question of the presidency, and for me that

has a bearing on the term of office of the president,

the

term of office of the Assembly and things like that.

~hy

I saying so,

maybe we can say this Assembly or whatever

will be five years,
is the following:

I don't know, but while I am saying so
Supposing you decide,

and right now in

the discussion we have had a problem of the president and
the assembly and everybody leaving office at the
shouJd a crisis happens.

sa~e

time

One can think in the future of

the possibility that you might change, as they do in the
United States,

the time of the president,

the time of

congress and maybe the tiffie of the senate.

I think these

things are somehow elected differently and the basic thine
there is continuity and stability of some sorts, and aoart
from
~n

th~t

na~e

it is also considered that sometimes if you

election to the presidency and the election of the

National Assembly at the

sa~e

time,

you might mix up

circumstances and in terms of checks and balances,

~he

if it

takes place at the same time under the same circumstances
you are likely to get the

~arne

results.

But sometimes you

have the president for five years and the assembly fo~r
years,

then the election of the assembly will be influen-

ced by the particular circumstances prevailing at that
time,

and when you elect the president at some other time,

apart from continuity,

there will be different circumstan-

ces influencing that sort of thing.

Which means the di£-

-

27 -

ferent institutions, the presidency, the congress or the
p~rliament,

may produce different results and that may

benefit the competing political organisations as well.
That is why somehow I am reluctant to say the five years
should stand under all circumstances even if we may change
the other variables on which this one might be dependent.
!·;R ANGULA:

I

am not quite sure whether I

understood Mr

Katjiuongua correctly, he said we did not settle the question of the president.

I

thought we have settled that

yesterday.
C HA I R t•Lll, N :

What do you mean?

Didn't we finish the execu-

tive?
i·:R ?.NGULl1:

Secondly,

r.:R l\.Z:1TJIUONGUA:

I don't understand his argument ..

We talked about the executive, but I

thought the presidency so far \.'as left in limbo \d th sorr,e
reservations and some other things.

Whether we are going

to debate this in the Assembly I don't know,
was the implication.

I

think that

But I thought the presidency

directly elected was settled, but does that tell us everything?

I think it is a misunderstanding on my part and

th<2n I withdraw.
Thank you for the qualification.

Elections

will take place anyway under a particular government,
c,s it happened.
:.ent here.

just

Last year there was a particular govern-

Whether it was legitimate,

I am not coming to

that, but there was somebody in charge when we went to
c:ections last year,

and for sure,

that influenced the

outcome of the elections.
going to have,

28 So, whatever elections we are

they will have been preceded by something.

That government might be popular,

the president might not

be popular and either way there will be some effect on the
outcome of the elections.
So,

So that we cannot wish away.

I am not quite sure whether the argument of Mr

Katjiuongua ...
!·1R

K.P,TJIUONGUA:

No,

I

withdrew everything I

said,

you are

wasting your time.
!•JR

STABY:

Just a question of formulation,

the National

Assembly shall continue for a maximum period of five years
c::.nd scrap the "and no longer".
!·jR !•'JATJILA:

The last words in that sentence,

they are r.ecessary,
Constitution."

"as provided in Article 55 of this

I was going to propose that we scrap those

words, because if you look at Article 55,
t o

r, r t

i cl e

I·:R BAR:mS:

I wonder if

it then refers

32 .

l'ie agree,

"every Nation <:ll /',ssembl y sh al 1 con-

tinue for five years", but we do not agree with "but it
may before the expiry of its term be dissolved by the
president by proclamation."

We are not in favour of the

dissolvement by the president by proclamation or any othe~
way unless we have consented to the way the president will

e elected, because it remains our submission that if the
president is elected directly by the people, he should not
be able to dissolve the National As~;c::mbly.

-
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Point of order.

-

We are discussing things

already agreed to and they were on a point of order.
Let's proceed

~ith

what we are discussing.

.Z>.rticle 49(1)

Agreed.

49(2) •

r.m FRETORIUS:

Is it necessary that the speaker addressed

the president,

or can't he send his letter to the secre-

tary?
Secretary.

CHJ.. I R!<J.. N:
~R

RUPPEL:

Kho presides over the National Assembly when

the speaker is elected?
The secretary.

CHl\IRt·!l\!'1:

agreed.
1·: R

49(4)

P J\ R N E S :

I

agreed.

-

Agreed.

Article 49(3)

-

Article 50.

t&ke it that when the office of the speaker

or deputy speaker becomes vacant the National Assembly
shall elect a member and that that is referring to an
elected member?

Yes,
DR

TJ I TE!\DERO:

from amongst.
I

know conventionally everybody sitting

here understands, but is it adequate to say just the
secretary?

Is it understood by everybody?

CHAIRt-1l-.N:

Secretary of the Assembly.

50(2)
l•';R

-

agreed

R UP PEL

:

I

Agreed.

Article

Article 50(3)?
am not so sure whether the secretary is

assisted by members of the civil service.

Is the legis-

lature not supposed to be ~ completely independent body
and assisted by persons outside the civil service?

r.m

!•JUDGE:

The secretary is a cjvil servant.

-
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Article 50 ( l).

CE.4JR!·~l-.!~:

Agreed.

!-:K

The majority is 37,

i·:UDGL:

That is the old problem, what is a majority?

Half plus one is a majority,
CH~.JR~lAl\':

t·JR RUPPEL:

sion.

a quorum could be 36.

Is it 36 or 37?

?F\OF' \·:IECHERS:
!•:R RUPPSL:

36 or 37?

Is

it can't be 36.

the quorum supposed to be a majority?

I think so,

otherwise you can't take a deci-

It must be plus one.

Otherwise one half stays out-

side and the other half agrees,

and then there is a pro-

blem.
CHJ\IRt.'JA!0:

That is when you are voting,

but are you tell-

ing me that you cannot carry on the business of the Assembly unless you have 51%?
!·~R

FUP PEL:

For

practic~l

reasons it is better to have a

clear majority.
C HA I R t-1 At~ :

But if the same quorum declares there must be

50% plus one before you
1·iR EESSD:GER:

st~rt

business?

I think the reason

~hy

the draftsmen used

the figure 36 is if you have a split vote of 36, 18 and
18,

then the speaker has the casting vote and that is why

they used 36 instead of 37.
!·lR

Hlot·lU'lTUY A:

will

sol~e

Why don't

~c

just say 50%?

I think that

the problem.

PROF l·;n:::cHER S:

It doesn't really matter,

you can say 20

members will be a quorum, because jn ordinary business it
is a majority vote.

Your quorun1 is a matter of conveni en-

ce, but generally it would be

h~lf

of any collective body.

Jf you say the quorum is
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20,

then 11 members will be a

But generally in collective bodies they should

majority.

have at least half of the members as a quorum.

It is up

to you.
Thirty-six?

CHAIRMAN:
MR BARNES:

Thirty-seven is a simple majority,

am I cor-

rect?

CHAIRMAN:

A simple majority is 50 plus one.

That is the

basic definition of simple majority.

MR BARNES:

Of 72?

MR RUPPEL:

If we want a majority,

MR MUDGE:

Thirty-seven.
say a majority.

It depends whether you want a majority of the

members or a majority of the members present.

CHAIRMAN:

I

thought we must first decide about the

question of conducting business.

Are you telling me that

the House must only conduct its business when it has a
majority?
DR TJITENDERO:
I

I

think on this issue we were advised,

and

think that the distinguished lawyer has said should be

taken into account.

A quorum means just the necessary

conditions to start business.
voting,
working,

and I

We are not talking about

think after we have been launched and we are

as a matter of fact there will be a lot of people

who will be absent.

But does it mean until we reach 50%

of the total members we cannot do any business?

The ad-

vice we had is as a matter of fact that the requirement
for our quorum is too high,

it will not be functional when

we start,

that SQ%.
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I think if we look into a number

which will be realistic in terms of when people are meeting.

For important issues that are going to be voted on,

our whips will mobilise the people to be there to vote.
But there has been a report coming from a given region
that needs to be discussed and you have thirty members,
does it

~ean

that we won't start that business until we

get that 37,

just discussing to agree on a modus operandi?

I think that requirement will be very,
DR TJIRIANGE:
very high.

very strict.

I think I agree with that,

this number is

You would want to bring people together at
\'lhy can't

given times and at times you won't be able to.
we settle on one-third?
t·JR !-:UDGE:

Just to be practical,

if a quorum is 36 and an

ordinary matter is being discussed,

it means that it will

be possible for 19 members to take a decision,

a majority

of the Gembers present and the minimum members present
must then be 36.

So a decision can be taken by 19 mem-

bers, one more than half the

m~mbers

present.

I think

that doesn't matter if it is an ordinary matter, but when
you discuss matters which require a majority of the
membership of the House,
th2t resolution.

then you need 37 votes to pass

If you feel it is important that you

should always have enough members in the House to take an
important resolution which requires the majority of the
members of the House,

then you must make sure that you

have enough members there to take that decision,

at least.

-
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Whether it should be 36 or 37,

I don't think that is going

to make so much of a difference.

Make it 36,

then you

play safe. Then you will always have enough members in the
House to take any decision,

even a decision requiring the

majority of the members of the House.
what we learnt from experience,
36?

~lake

it 3 7.

I think that is

50% plus one.

To make it less than 36,

Khy o;,ly

I think then ~e

will make a bad impression if we go on conducting the
business of this country with 18 or 19 members out cf 72.
CHAIRMAN:

think parlementarians are expected to attend

I

the meetings anyway.

Thirty-seven is a quorum.

Article

52.
DR TJIRIANGE:

I

have a little problem here with the cast-

ing vote when the speaker is a partisan.

He has hi.<:: p2.rty

allegience and he mioht even come from a minority
like Comrade Katjiuongua's and he is the speaker
has the casting vote.

I

~a~ty
an~

he

am not very comfortable with

that.
l'lR

RUKORO:

In terms of practical politics or the balance

of forces it has no impact, because the speaker will not
have two

~oters,

he will have one vote only.

so , he

·~~ i

ll

vote the Kay he would have voted.
C'H.I\IRI·'JAN:
a tie,

Yes,

he 6oesn't vote, he only votes in case of

to break the tie.

/1greed.

Article 53.

I thought

we said all the oaths must go to the schedule.

t'm 1\l'.JGlJLA:

I have a query just for my own information.

When and if we turn ourselves into the National

Asse~bly

-
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we are going to take an oath.

When we gathered in the

Constituent Assembly we never took an oath.
the difference?
CH.l\IR~lAN:

1\lhat will be

We are writing a valuable document.

I think you must all take the oath, because I

realise you are not loyal because you did not take the
oath.
t•iR

ANGULA:

The reason you are going to take the oath is

because you are going to make laws?

Now we are making the

supreme law and we did not take the oath.
!·iR HM1UTENYA:

Since nobody is likely to resign,

at the

point of adopting the Constitution and turning ourselves
into the National Assembly we can do so.
t<R RUPPEL:

I think the reference to Supreme Court should

be High Court for reasons that we will come to when we
speak about the judiciary.

Maybe one should just make a

note that 'de should refer back to this one when \·.'e speak
about the judiciary.

It should really be a judge of the

High Court or the Supreme Court, it doesn't matter.
t•iR

PRETORIUS:

the \·:ords.

I want to make sure about the meaning of

Say for example the DTA as the opposition is

not upl1olding and defending the laws, trying to change it,

what will happen then?
~no

defend the laws.

They now take an oath to uphold
When the differ from the laws and

they try to change it, what are the legal implications
then of such an oath?
PROF

\HECHERS:

If you say "I solemnly promise to uphold

and defcnc the Constitution and the laws of Namibia'',

then

-

35 -

v:hat you are saying is that "I am upholding and I

am de-

fending the Constitution and the laws under their conditions'',

and the Constitution makes provision for amendment

of laws in the National Assembly,

voting and everything.

It means "I am going to do my job under the constitution
and the laHs."

What you do say is,

I

don't act against

the laws and run my own show or start a revolution.

But

it is part and parcel of your upholding the laws that you
amend in accordance with the lavJ,

and "defend" means that

in public speech you won't say "leave the laws, v.'e a:ce
going to be a la\vless country."

What you do in public

speech is to say "v.'e don't like that laH,

Y.'e are going to

activate ourselves, we are going to organise in parliament
for a political campaign to get it amended through parliar..ent."
So,

in your defence of the Constitution and the laws

vou stick to the laws and their conditions for amendrr.ent.
You don't say "we don't like that la\v, v.'e are not going to
apply it'',
liarnent.
!·:R

you say we are going to get it amended by parThat is defending the laws.

HAf.lUTENY.i\:

A different issue on the same thing.

Is it

taken before the Chief Justice or the Judge of the Suore~e
Court or before the National Assembly?
CH!\IRl•1AN:

Somebody has to perform the function of swear-

ing you in.

I·Jh o is it?

>~R

BARNES:

i·;R

BESSHJGER:

The Chief Justjce is the correct one.
I

think my friQnd,

Comrade Pretorius, has a

-
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problem and that is why he is asking this particular question.

I

think I should help him out.

You see, Comrade

Pretorius is not going to go for the acceptance of this
Constitution when it comes to the National Assembly, but
he is a member of the National Assembly.

He will be sub-

jected by the Constitution to conform to Article 43 of the
Constitution.
t'1R

BH~A:

I think that is Comrade Pretorius' problem.

In terms of the explanation of this oath, would

it be a violation of the Constitution for any member who
has taken the oath to denounce the Constitution in public?
MRS ITHANA:

Of course,

it is a serious crime.

PROF IHECHERS:

Perhaps I wasn't clear enough.

would be wrong,

you cannot say "this is not our constitu-

tion,

it is nothing of a constitution."

Denounce

That \·Wuld be

denounce and that would mean that you don't defend.

But

if you say in public there are certain things in the Con-

stitution with which we don't agree, I mean that is why a
Constitution leaves scope for amendment.

You are still

acknowledging and defending your constitution if you acknowledge the methods of amending it.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:
MR MATJILA:

Article 54.
When one looks at this particular article,

the impression is created that something has been missed
in drawing it up, because when you look at Article 75,
then you imn1cdiately get the impression that when Article

-
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54 was drawn up, consideration was not given to the question of the second house.

It would appear from the look

of things that these two articles should be syncronised,
in other words,

that Article 54 should be revised in its

entirety in order to syncronise with Article 75.

I don't

know whether our lawyers would agree with such a proposal.
PROF l'IIECHERS:

This is a general statement.

There is no

possibility, even after the discussion of yesterday, as I
understood it,

that a bill that has passed through all the

possibilities in the Constitution, if it is passed by the
National Assembly that is a test, whether with a twothirds, whether coming back from the National Council, but
the passing of a bill by the National Assembly makes it,
as a general principle, ripe for assent.

That is the

principle.
1·1R !,JUD G :t: :

here,

I agree with Prof

~iechers.

I also made a note

I wasn't sure exactly what the procedure would be

and what this particular subarticle really provides for.
But Mr Chairman, please have patience with me.

Talking

about this process, the process of a law being approved by
the Assembly,

then being referred to the National Council,

coming back to the Assembly, finally being approved by the
Assembly and then it goes to the president for his final
assent,

I think that would be the procedure.

I do:1't

think there should be a misunderstanding about the procedure to be followed.

But after we have adjourned yester-

day there was a slight confusion among us as to exactly

-

what has been decided.
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From the experience we had in the

past, when we discussed the presidency and we had to consult minutes and we started arguing about what exactly was
said and what precisely was decided,

I want to make double

sure that we don't have the same problem again.

That is

why, while this all is still fresh in our minds,

I

want to ask again:
the president,

bly,

The final decision will be taken by

there is no doubt about it.

to the president,

just

Before it goes

the final decision will be by the Assem-

there can be no doubt about that. But the role of the

second house, raised by Mr Matjila right now,

I am under

the impression that we have decided yesterday that a bill
that goes to the second house, to the National Council,
goes to the National Council, the National

Co~ncil

it

can in

fact decide not to approve on the grounds of major problems in principle or maybe minor differences on the exact
1·:ording, provisions in specific clauses, etc.
hundred percent sure about the decision.

I am not

If it is a deci-

sian on minor things and the National Council decides by a
simple majority that they want these amendments to be
made,

it goes back to the Assembly,

the Assembly considers

the proposals by the National Council, either re-accepts
or reject and they continue to pass the bill.
words,

In other

their attention is drawn to the fact that there are

certain shortcomings.
red to two-thirds.

But then apparently somebody refer-

I cannot accept that the National

Council must take all its decjsions by two-thirds majori-

ty,
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that cannot be possible, because then you will defi-

nitely make it impossible for them ever to take a decision.

But I was under the impression there might be a

serious objection in principle.

In other words,

the Na-

tional Council feels that we can't have nuclear waste in
Namibia, we seriously object, we object against the principle,

not for instance against a clause in the act which

provides for an entrance fee or something.

In that case,

if the second chamber would reject the bill in principle
and it is done by two-thirds,
National Assembly,

and it then goes back to the

then I think the National Assembly must

be forced to seriously consider the re-introduction of
they will be forced to star~

such a bill.

In other words,

from scratch,

and that bill will then have to be passed by

two-thirds majority.
CHP.IRl,lAN:

Am I correct or not?

Completely.

l.JR

l11l\TJILA:

l·iR

1'.!\lGULA:

So,

not everything, but the major ones.

The statement hy honourable Matjila, we cannot

duplicate what is in the National Council and deliberate
it here.

If something is stated here,

a reference to it.
p<:~ssed

we should just make

For exnmple in 64(1),

every bill

by the National l\sscmbly shall be required to

looked at by the National Council and it will only become

a 1 aw if the president agrees, something like that,

ln-

stead of making just a general statement that the whole
thing should integrated.
1-'JR

fH1MU'l'ENY A:

We should make cross-references.

My formuJation is slightly different:

-
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shall require the reading of the National Council and the
assent of the president in order to acquire that.
ADV

CHJl. SICALSOt-J:

I think it won't present us with any

difficulty to write into Article 54 a general provision to
indicate that the bills have to be dealt with in terms of
the provisions of the second house.

The wording doesn't

present us with a difficulty to formulate.

think the

I

point is well taken that there should be a reference somewhere here to the second house.

If you leave it with us we

will put in something for you.
CHAIR~1J',N:

Article 54(1)

t·m r i~GULJ\:
~ational

is adopted.

Article 54(2).

Yes, what will happen to a bill

~assed

in the

Assembly by two-thirds majority and it goes to

the National Council?
supposed to sign it.

When it goes to the president he is
When it goes to the National Coun-

cil, what happens?

r·:R Fl.TJIUO:\GlJ.i\:
CFil'.IH~'JJl.N:

There is no choice.

It is not going there again.

It is after it

has come from them that they have to pass it
the second time.
1·:::\ RUKORO:

The fact that the bill was passed by two-

functjon of the second house.

house,

But I

the review

It goes on and comes back ..

thought a bill referred to the second

and they send it back by two-thirds ...

!·\R RllKORO:
1':R

two-thirds

That is what we agreed.

thirds does not obviate the need for review,

CHAIR !•11'.1'0 :

h
....
.J..J}

/~NGUL!•.:

No,
J

~m

that is not his question.
talking on Article 54(2) which says that

-
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if it is passed by two-thirds the president is obliged,
whether he likes it or not,

MR MUDGE:

to sign.

I can see the honourable member's point, but I

think he is wrong there.
second chamber,

When the bill is referred to the

it is immaterial whether it was passed by

an ordinary majority or a simple majority, because after
all,

the second house cannot finally reject any bill in

any case,

they cannot do that.

tion and that is to review,

They have a special func-

to look at it again,

and then

either ref~r it back by simple majority and leave it to
the discretion or refer it back by two-thirds majority and
ask the Assembly to re-introduce the bill.
not finally reject.

But they can-

The president can finally reject,

and

that is the difference between the two.
DR IYhMBO:

Mr Chairman,

I thought Comrade Nahas meant

that if the bill is passed by the National Assembly by
two-thirds majority,

it goes to the National Council and

the r~ational Council rejects it by two-thirds majority,
will in that case the bill go back to the National Assembly and the National Assembly would still be required to
start afresh anyway although they have passed that bill by
two-thirds majority?

Would they in that case start afresh

again?
MR ANGULA:

Say the National Assembly decides to change

this Constitution,

for the sake of argument,

and the

change they ~re bringing is to abolish the National Council and they

l1avo

a two-thirds majority and more,

and the

-
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National Council says ''no, we are not going to be abolif'heo",

all of the vote unanimous "no".

says yes,
t·:R

But the president

it should be abolished, what will happen?
I think Mr Angula is letting out all Swapo's

t·~UDGE:

secrets.
~R

KATJIUONGUA:

Putting aside the question of the aboli-

tion for the time-being,
passed by

t~o-thirds

if we simply say the bill was

and referred to the National Council

for review and they reject it,

then there is no point for

the second house to go over the exercise again because
they have passed originally by two-thirds, so it goes to
the presidc::nt.

What I am trying to say,

if the bill was

criginally passed by two-thirds majority in the National
hssembly and it is referred to the National Council,

and

the National Council by two-thirds rejects it, sends it
back, unless you are saying when it it re-introduced the
~ajority
t~en
i·: a

i t

it is a theoretical proposition that this thing must
t her e •

But I think when it comes to the abolition ..

TJIRIANGE:

[8
2.

will change, but if the majority won't change,

Is it going to the second house or not? for

new function?

::R K/'.TJIUO!,GUl-1:
:::2y

re j cct it,

It is going but for a new function.
supposedly by two-thirds anyway,

They

.so it

comes back to the House and I think the National Assembly
may ask the Speaker, do we think that we have to decide
this bill again and look into it?

If there is a likeli-

hood that the members agree that it must be rediscussed,

I

-
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think they must rediscuss it, but if the members feel
their minds are final,
it,

there is nothing you can do about

I don't see why it should still wait there.

MR MUDGE: · I can give you the assurance that many bills
are passed by national assemblies without the members even
reading them,

unanimously.

I am not talking about two-

thirds, unanimously agreed without people reading them.
That is why you have a house of review, because their job
is to check whether things like that happen or not.

Then

they send them back to the National Assembly and say ''but
what stupid thing have you done'' and then the National
Assembly,
case,

if they have properly studied it in the first

will most probably approve again with a two-thirds

majority and the president will sign.
Article 54(3)

adopted.

-

agreed.

Article 54(2)

Article 54(4) -

agreed.

Article 55(1).
MR MUDGE:

I still have a problem,

not so much with Arti-

cle 55, but they always refer back to Article 31(2) (a)
which makes provision for the country becoming ungovernable.

Are we now happy about that?

Have we now finally

agreed that the discretion is not too wide?

~h

to decide when the country becomes ungovernable?
Angula,

I need your support now.

is going
Mr

Say for instance the

second chamber would reject a bill with a two-thirds majority and the second chamber makes too much of a nuisance
of itself,

could that be seen as a situation where the

country becomes ungovernable?

Initially Mr Rukoro said in

- 44 the case of a major constitutional crisis.
not possible to properly define.
I

haven't said it before, but I

Even that is

I think it is now time want to say it now-

please, whenever discuss or criticise, we don't have specific persons in mind and we don't have a specific government in mind,

it has nothing to do with it.

terms of the future.
to hear,

l\!e think in

From the side of the lawyers I

want

seen from a legal point of view, is that suffi-

cient or not?
the world,

There must,

in the case of constitutions in

be similar provisions.

am sure this is net

I

the only one.
PROF

\'7IECHSRS:

Ttere are some constitutions with a simi-

lar provision and there were two cases in the seventies
h'hich \·lent up to the Privy Council, \·.'hether a court can
adjudicate or say what such a phrase means,

and the Privy

Council and the court said it is a political question.
You c;:,n hc:ve it in your constitution, don't expect us to
say this h2s a definite legal content.
say,

h'hat I

want to

if you are not happy with the political content,

because it is basically the president who must decide ''I
can't carry on v;i th the government",
h2ppy with that,

and if you 2re not

this committee must then put some crite-

ria and say this would mean in this case and in that case.
Khother it js possible or not, I'm not sure, but it is a
discretionary phrase,

like many discretionary phrases in

the order ar1d good government and things like that.

They

ar0 aJso political things that has qot to come up in act

of government,
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and we had the instructions after your

comrilittee debated this,

to Hrite it in, and it is nOh' for

you to decide whether it is politically clear enough.
DR

TJIRIANGE:

~iR

BARNES:

\'Ve can delete the word "also" there.

Here again for us now to discuss this Hhile we

still are not sure and we have reservations on the election of the president,

so again we are not sure what the

position will be and I Hant to go on record and say that
if we have agreed or come to some agreement on the election of the president,

then this clause will be easier for

us to agree to.
1•1R

f.lUDGE:

But we have agreed the president will also re-

sign,

and therefore I am prepared to withdraw my objec-

tion.

It has been decided, but for the moment I foroot

c:bout it.

If he dissolves parliament he himself will also

have to be re-elected.
CHAIR t•111N:

If we say we reserve,

to waste our time,

there is no need for us

let's go to the Assembly and diseusE

the constitution there.

Why should we go clause by clause

and then say we are going to discuss it there.
here and I

\·Je decide

thought people were going to make their reser-

vations in the Assembly, but not to say we didn't agree on
these things.

We agreed,

are my reservations,

the majority ruled, but these

these are my concerns.

Otherwise v.'e

are saying we didn't agree and we must just go to the
Assec:mbly.

If we sit here and go through this thing r;;eti-

cuJously like this and we are going to repeat the whole

-

process there,
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then I don't see the purpose of being here,

on a Saturday for that matter.
!·lR STP.BY:

tution",

I believe that the last sentence after "Constiafter that "and shall be dissolved if the Presi-

dent is advised,

etc.," is redundant, because it says so

in the powers of the president in any event.
CHA IRt,lAN:
DR

Yes,

I Y .L. ~JBO:

I

that comes out in 55(1).

am just wondering if this time of ninety

days is not too long.
t·:R CHASKALSON:

Subarticle (2)?

I thought sixty days would do.

Those last words aren't redundant,

actually have a meaning.

they

We may wish to delete them,

but

in the one inst&nce the president takes the initiative in

consultation ~ith his cabinet, in the other one he is
oblig~d

if the Assembly comes to him as it were,

cabinet tells him to do so.
~resident

cabinet,

In the one instance the

will tal::e a decision in concurrence ivith his
but he takes the initiative,

the other one

obliges him to act in a certain fashion.
~iJl

Presumably he

always do what he is told to do.

1·:R t·JUDGE:

object,
t·m

and the

If the lawyers think it is necessary,

he didn't

he only said it is redundant.

l'RF::TORIUS:

In subclause (2) I am not quite sure, but l

am under the impression that in the case of a normal ex0iration there is no provision, whether this 90 days also
applies for a normal expiration after five years.
C fl!U F

t

t< .L. N :

The new Assembly must come into being immedia-

c J y on day on c after the

e); pi r

y of the five years .

So ,

-
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elections must take place before that,
not here,

so can we add it?

1\DV CH!1 SKALSON:

isn't it?

It is

It is a good point.

In other words,

the dissolution must take

place 90 days before the five years, so that at the end of
five years there is another Assembly?
CHAIR!,1AN:
piry,

Yes,

this is if you are dissoving before ex-

isn't it?

If we are about to expire, we must have

elections for new members who will assume the position
after five years.
MR BARNES:

In Article 56, Conduct of Business,

"after

dissolution or expiry of the term" must be added to that
and then it solves the problem.
PROF viiECHERS:

As I understand dissolutions of parlia-

ment there are two possibilities.
expiry of its time,

It is dissolved at the

then 90 days to election,

or it is

dissolved by the president under special powers, but in
both instances parliament does not simply evaporate,

it is

dissolved through expiry of time, but it is always dissolved by president.

He must dissolve parliament after

expiry of five years and then there is 90 days for the
elections and in that period members are still able to
perform functions.
HR ld'-JGTJLJI,:

I'm not clear in my mind as to the question of

Article 28(6) when the president is being impeached.
Perhaps the impeachment procedures are successful and he
is forced to resign,

what happens then?

He resigns and

th~y have new elections or does everybody resign,

inclu-

-
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ding the cabinet?
I think the choice has to be made either

MR CHASKALSCN:

that there will be succession for the unexpired period of
the term if someone is impeached or whether there is to be
a new election for the unexpired portion.

This was ori-

ginally drafted on the basis of succession.
CHAIRr.lAN:

Yesterday we said the reason a vice-president

in America continues is because he is also elected on the
same ticket,

but here we say since the successor will be

elected there must be a time-period given to have new
elections.
verted,

Except for the first this one should be con-

this assembly,

then the assembly will again ap-

poiJlt in case the president died in six months, for the
first five years the Assembly.
l>.DV

CH!,SKl',LSm-;:

So the principle of resignation applies

to impeachment as well?
CHi, JR!•lld'-l:

Yes.

Article 56(a) -

agreed.

(b) -

c.greed.

Article 57(a).
DR 'J'JIRIANGE:
ly after 46.
C H l\ I R 1•1 AN :

!,J.R

S'J'!1BY:

This article is to be removed to immediateIt makes sense that way.

Do \'' e agree ?
I have a question.

It says here a member must

vacate his scat if he ceases to have the qualifications.
If he is convicted of a misdemeanour or an offence or a
crime, when dces he vacate his seat?

On the moment that

he is convicted or when he is supposed to go to prison or
l·:hc:n?

I

think it must be determined.

What happens if he

-

49 -

goes on appeal?
~m

PUP PEL:

Clearly when it is final.

appeal then at the time of final
makes a verdict,
still

If he choses to

judgment.

I.Yhen the court

that is the important date.

running around,

but I

Calitz is

think he would disqualify now

because the Appellate Division decided against him.

He is

stilJ

But

running around somewhere in South Africa now.

the important point is always the day of judgment.
CHAIRf-1AN:
agreed.

The day of final
Paragraph

t-1R BARNES:
speaker,

Paragraph

(b)

Sometimes a member,

if he doesn't respect the

the speaker can ask that he be removed.
but I

ina Orders,

withdraw.

I'J'!-JANA:

I
I

-

(c)?

a suspension,

r-m.s

judgment.

That is

suppose it has to come into the Stand-

h'ant to knov: the difference between

(a)

and

( a ) de a 1 s \·: i t h the qua 1 i f i c a t

j_ on s

(c).

I

t h i n }:

which are stated in Article 46,

somebody ceases to be

qualified in the circumstances mentioned there.

is

(c)

realJy when the National Assembly itself ..
PROP

IHEC!-JERS:

say I

Those were our instructions.

have doubts about

(c).

in our working paper,

but {c),

this

but if you would allow me,

wouJd mean that the National Assembly wilJ

can just

(a) is where he is dis-

qualified through an offence or something,
w~s

I

and remember,

it
this

be with ~n ordinary majority- decide to kick this

man out.

Then the other party must fill it up again, but

I
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don't know of any constitution that leaves expulsion of

members to the Assembly.

The Assembly certainly in all

other cases can severely discipline such a member and say
"you cannot attend sessions", but it is very severe or unknown to me that an assembly can kick him out.
MEMBER:

Remove it.

CHAIRMAN:

It is unusual and unfair.

t•m RUKORO:

Just for clarity,

suppose a member makes him

guilty in terms of the Standing Rules and the chairman or
the house decides to suspend him and he repeats the same
type of conduct a couple of times,

rm

Bl.J\I\TES:

~hat

happens?

There must be provisions in the Standing

OrcJers.
PROF r·;IECHERS:
dcd for,

Then it is for the party and it is provi-

he is expelled from his party.

D:R TJIRIAl\TGE:
of h i s p a r t

Maybe he is doing that on the instructions

~' .

PROF IHECHERS:
discipline.

In the Standing Orders should have severe

They can say if a member does that,

he is

suspend without pay or for the rest of the session or fer
life of parliament,
take him out.

then the party would be obliged to

My point is that the Assembly cannot remove

its own members,

or should not.

!·;R B/oF'l--lES:

Your house rules make provision for unruly

behaviour,

that the speaker can ask a member to remove

himself and then for a first offciJce he is expelled from
two days'

sitting 2nd he loses the pay for those days.

On

- 51 the second offence he is suspended for the sitting.
in any case,

Then,

if it is more than ten days, then automati-

cally he has disqualified himself.
ADV CHASKALSON:

Sub (c) doesn't authorise the expulsion

of a particular member,

it authorises the Assembly to make

rules or standing orders which can supplement the constitutional provisions and they could say, for instance,

if

somebody has been warned on five occasions for being drunk
in the house he shall then be expelled, things like that,
if they chose to make that sort of rule.

He gets expelled

and the party will then have to replace them.

That will

enable the National Assembly to do it subject to the qualification "within sufficient reason."

But you can delete

it.
MR ANGULA:
CHAIRMAN:

No,

it will bring legal problems later.

It must be there,

the member must be disci-

plined if he is drunk five times.
t-1R

PRETORIUS:

I feel that the Constitution cannot be sub-

ordinate to ordinary laws.
another way.

We must meet that problem in

It must be deleted, because now we can

change the Constitution by an ordinary committee on
standing rules and orders.
~JR

1'-iUDGE:

CHAIRMAN:

But we are authorising them to do that.
This is authorising them to draw up the rules

that will allow it.
1,1R

STABY:

vie can

just take out this "unruly behaviour",

otherwise half of the members of this committee will auto-

- 52 matically be disqualified.
CHAIRMAN:

It stays.

MR MATJILA:

Para (d) - agreed.

Para (e)?

I would like to propose that we add "he is

expelled or resigned or he resigns."
MR PRETORIUS:

My proposal was "if he ceases to be a mem-

ber of his party."
MR ANGULA:

I think the correct wording is if he ceases to

be a member of his party."
it.

Expulsion is a method of doing

He resigns or is expelled, he ceases, so he goes.

ADV CHASKALSON:

When somebody ceases to be a member of

the party or the seat has to be filled,

it wasn't clear to

us as to how the vacancy gets filled.
MEMBER:

Party list.

ADV CHASKALSON:

Is it on a party list or does the party

decide ad hoc?
CHAIRMAN:

No, party list.

t>lR HAMUTENYA:
CHAIRMAN:

Suppose we exhausted the list that existed?

No, it cannot be exhausted.

ADV CHASKALSON:

It should be provided for somewhere in

the Constitution as to how it is to be done, if it is to
be left to acts of parliament or something like that, but
at the moment it is not clear.
structions on it.

We didn't have any in-

You must just decide whether an act of

parliament is going to regulate those matters or whether
you are going to put it in the constitution, something
like a party list.
CHAIRMAN:

Whenever somebody goes, the next person on that

-
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list comes in.
PROF WIECHERS:

I strongly urge,

it seems to me there is

no question that this must be in your constitution.
is filling of vacancies.

This

It just seems to me very diffi-

cult to say on the party list, because people could go
away,

resign,

and it would be very difficult to fix a

party list for the whole life of a National Assembly,

and

it seems to me the best would be "to replace by nomination
by the party."
CHAIRMAN:

But on the other hand,

this party won the elec-

tion because my name was there too,
me after you have won the elections?

now you want to drop
I was there on the

list when you were elected.
~1R

MUDGE:

Either we have to have a list or we must decide

not to have a list, but if we go to the voters with a list
and after the election we deviate from that list, then
there is trouble.
DR TJIRIANGE:

That brings me to another question, can the

party jump the list?
CHAIRMAN:

No,

they must go by the list, because then you

fool the people again by listing me in an order and now
after elections you are jumping me.
1-lR BARNES:

The simple method to jump the list, according

to this terminology,

is if the party internally agrees I

am next, but then Mr Mudge is after me, then nothing prevents me from informing the chairman or the speaker that I
am not available in order that the next man comes.

But it

-
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cannot jump.
MR MUDGE:

Or you expel that person from the party.

MR ANGULA:

But it is prohibited that a party can take

somebody who was on another party's list?
MRS ITHANA:
CHAIRMAN:

No,
No,

that is out.

you want to use the list of other people,

then you have cheated the voters.
MR BARNES:

Are you interested in me?

MR BIWA:

I would like to get some clarification from the

lawyers.

Let's say we go by the party list and there is a

vacancy to be filled somewhere, let's say we have to take
number 5, but we feel we want number 6.
to resign,

l\'e ask number 5

to write a letter to his chairman, he doesn't

want to do that, would it be legal to expel that number 5?
PROF WIECHERS:

I

think it would be very restrictive if

you say in the Constitution filled by the party on the
party list, but you leave it to the constitution of the
particular political party how to deal with the preference
on the list.
ADV CHASKALSON:

One other question which occurred to me

while you have been talking, is it necessary to deal with
consolidation of parties?

Say two parties join and wish

to change name and merge?

All of this could be done

through an Electoral Law, but if you are starting to do
these things in the Constitution that is a possibility,
then the whole question of lists would come up, because if
you are going to follow lists and if two parties merge and

-
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each has its own list, how do you get the two lists together and what happens in such a situation?
MR ANGULA:

You cannot do it after elections.

In the life

of the assembly you cannot merge and consolidate.

You

have to wait until the end of that life.
MR KATJIUONGUA:

About the list, I tend to agree with Dr

Tjiriange that it was said here the other day that maybe
the people on the list are not the best administrators and
maybe not the best performers in parliament.

So, if a

party feel they have somebody elsewhere they want to use,
who may not be on the list and they can solve that problem
within their party, why should that be forbidden?
Secondly, the lawyer raised a very important point.

I

think we live in a very dynamic world, things are changing
and if we talk about national unity and when parties unite
we say no, I think that is not right.
be provided for,
what comes up.

I think that must

that they can merge their lists and see
I think the principles of parties merging

or coalitions should be allowed.
CHAIRMAN:

But be careful of Constitutional Principles of

1982, a multi-party system.

so if you all merge you get a

one-party state.
MR MATJILA:

All I want to do is to propose that the ques-

tion of dealing with these lists must be left to the discretion of the individual parties.
MR ANGULA:

As long as they are on the list.

MR RUPPEL:

I think we must remember that the principal

-
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vehicle of our democracy, as far as the legislature at
least is concerned, is the political party.

If I

join a

political party which puts my name at number 15, but when
my turn comes, I am jumped, I will be grumpy with my party, but I think it is a party matter principly, and also
how the party is going to put the next candidate and if it
wants to merge.

These are matters that are best left to

the political parties, they are the principal vehicle and
not to come now and prescribe to them for eternity how
they must go about their business.

I think it would be

shortsighted to fix the position so definitely in a constitution.
~1R

Leave some flexibility.

M1ATHILA:

practical

I am just trying to go back,

just for

, purposes to inform myself, to paragraph (d).

What happens when a member of the National Assembly happens to be a cabinet minister and the requirement to be
attending business of the National Assembly, he should not
be absent ten days in succession, does the practice require the particular person to ask for permission all the
time?
DR TJIRIANGE:
CHAIR~1AN:

The whip is there.

You must inform your whip, you will be expelled

because you are paid.
MRS ITHANA:

I was going to raise the question of the

merging of parties after elections.

I thought when we get

elected as parties, we are elected because this is Swapo,
this is NNF and NNF has promised something to the people

-

in its campaign.
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Now when it is going to merge and form a

social democratic party that never participated in the
campaign, how is it going to account for its members in
the National Assembly?

I thought mergers could take place

during or before the campaign.
MR HAMUTENYA:

I wanted to comment on the same thing, I am

not sure about the change of names of parties, but if DTA
and Swapo decide to merge and you want to prevent them
that they shouldn't, what is the practical consequences?
Whether you prevent them from formally merging into one
party, their actions in the Assembly will be the same.
MR GURIRAB:

That is what is happening all the time every-

where.
MR KATJIUONGUA:

Is it decided that this is left to the

parties themselves to decide on this?
sion?

Is that the deci-

Because what I am trying to say is that even now

when the country becomes Namibia formally on the declaration of independence, many parties will have to change
their names from South West Africa, even ourselves.
CHAIRMAN:
MR RUPPEL:

The name doesn't have to be the country's name.
In point (e) ,

11

expelled or resigned

11

,

I think

there should be some notification or something or otherwise there will always be a discretion, did he resign or
didn't he, or was he expelled or wasn't he?

I think he

should be notified in writing like we did in other provisions here, so that at least there is something objective.
CHAIRMAN:

Supposing there is a dispute, you have a case

- 58 where I expel you and you expel me too.
MR RUPPEL:

If he is expelled from the party, then he

keeps on hanging around there.

There must be a link

between the resignation from the party and when he vacates.

In other cases we specifically provided for noti-

fication to the secretary or somebody in the House.
CHAIRMAN:

Fine, to the secretary.

MR PRETORIUS:
Mr Katjiuongua.

I only want to react to the statement by
The National Party has already decided to

change its name to Namibia National Party of South West
Africa.
~1R

LAUGHTER.

BESS INGER:

Dealing again with issue whether the person

would be nominated by its party to fill a vacancy or
whether there should be a continuation of taking the next
person in line on the party list, I can foresee a situation where a situation can develop where a certain number
of the party's members who are on the list sits in the
National Assembly.

They form the majority of government,

they have employed members on their list in government, so
they are in a situation where theoretically they have exhausted the list of 72.

If that kind of thing happens,

isn't it better that we say that the party has the right
to nominate, if it is exhausted?
CHAIRMAN:
agreed.

We agreed on that already.

Article 58(1) -

Article 59(1).

MR KATJIUONGUA:

Here there is mention in the second line

from the bottom about standing committees.

I would like

- 59 to propose that we have an independent article on the
standing committees, because they are very, very important
in the operation of the whole exercise of parliament.

How

many we intend to have, what their functions will be.

For

example, you may have a committee on finance, which deals
with the budget,

taxes and things like that, on economics

which deals with banking, etc., on security, etc.

At some

stage I think we must compare them to the ministers that
we have,

so that ministries have a corresponding committee

in the Assembly, so that we work in line. But I propose
that the lawyers can have a look at drafting an independent article on standing committees and their functions.
MR BARNES:
MR MUDGE:

And the confidential nature of their function.
And whether only members of parliament will be

allowed to qualify for membership.
CHAIRMAN:

They must be members.

MR KATJIUONGUA:

And whether one delegate can attend all

the committees.
ADV CHASKALSON:

Isn't this something which the National

Assembly must do, define what standing committees are,
they may want to change the standing committees from time
to time,
lity,

prescribe its own rules, prescribe confidentia-

it can say who can come in.

MR KATJIUONGUA:

But we should make provision for stand-

ing committees, that is all.
CHAIRMAN:
tions.

Yes,

just a provision, not to list their func-

MR ANGULA:

60 -

It is there.

MR STABY:

I

just want to make sure that the point that

honourable Mr Matjila made concerning the necessity to
have the proceedings of the committee confidential, that
that does not get lost,

please.

When we have a standing

committee on, say, public accounts, then that is confidential.
CHAIRMAN:

It should be in the rules.

MR RUPPEL:

Parliament can fix its own rules.

MR ANGULA:

Already you have a controversy.

They will say

you are .... with the freedom of the press.
l•lR

KATJIUONGUA:

No, committees like this aren't normally

attended by outsiders, unless they invite other people
themselves.
CHAIRMAN:

Article 59(2) -agreed.

!•1RS ITHANA:

When it is said,

Article 60{l){a).

"all members of the National

Assembly shall maintain the dignity and the image of the
Assembly both during and, etc.," what does it mean?
CHAIRMAN:
MEMBER:

You don't come drunk ...
Come here barefooted.

CHAIR!>1AN:

Agreed.

MR BARNES:
CHAIRMAN:

(l){b)?

Shouldn't there be provisions for immunity?
That is the next one.

(b) -

Agn~ed.

Sub-

article {2)?
MR RUPPEL:

I think the privileges and immunities, looking

at the important nature of these rights and protected
mechanisms, it should surely be a matter which must be

-

61 -

provided for in a law of parliament.
MR MUDGE:

Or in the Constitution.

MR RUPPEL:

The Constitution is a law.

A law of parlia-

ment.
CHAIR!>1AN:

Fine,

MR BARNES:

a law.

Agreed.

Article 61(1) - agreed.

I think we should scrap this.

CHAIRMAN:

But you have occasions when you don't need the

press to be there.
MR RUPPEL:

Essentially it means the limitation of a very

important right and it should be in the Constitution,
there is no doubt about that.
CHAIR!-1AN:

Honourable lawyers, does it limit the press?

Only in certain cases and we need those.
Article 61{3){a)
l-1R BARNES:

-

agreed;

(b) -

agreed;

Agreed.
(c)?

We agreed that the sitting should take place

at the seat as Windhoek.
parliament,

Windhoek shall be the seat of

and when we come here,

"for such special terms

as might be directed by the Cabinet or the President from
time to time",

there are already provisions that in an

emergency the speaker,
and convenience -

in the public interest, security

I don't like the word convenience- but

in the public interest, security or in a state of emergency or h'ar, but "convenience" is already in (a) and should
be deleted,

and then 3(c) is not really necessary because

there are provisions.
~lR

~JUDGE:

l·lR RUPPEL:

No,

What terms would be special?

it is a term,

a session, a sitting.

You have ordinary ones and special ones.

- 62 MR BARNES:

Term is the duration of the whole session, but

unless it is a special session, but the term of the National Assembly is five years.
MR RUPPEL:

Then let's say session.

ADV CHASKALSON:
about 3 (a).

I think there may be a misunderstanding

It is not dealing with moving the seat of

central government.

If there were a fire in parliament

and the speaker said we won't go to the usual place, we
will go to the regional council or to some building to
have our sessions, that could be done.

so, the convenien-

ce doesn't relate to shifting the place of central government,

it just means to the place that will be determined.

MR BARNES:

But if that provision is there, for what

reason will the cabinet or the president then also move
from its normal place?
1'-lR RUPPEL:

It is all defined.

BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

We have made good progress.

We are now on

Article 62 - Functions and Powers of the National Assembly.

Paragraph (1) -

Agreed.

2(a)?

MR PRETORIUS: · I would like to hear from our lawyers
whether it is convention to put such stipulations in a
constitution rather than normal laws.
ADV CHASKALSON:

I'm not sure whether it is convention.

This was in your working paper, so we took it over.

But

it seems appropriate that the framework of the function-

-
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ing of the Assembly should be set out in the Constitution.
But I don't know that one can say it is convention.

Mr

Wiechers knows more about international constitutions than
I

do.

Maybe he will be able to tell you whether it is

customary throughout the world or not.
MR PRETORIUS:

May I

ask whether it is desirable to do it,

otherwise we can leave something out which is much more
important than this and the laws you can always change and
delete.
MR ANGULA:

Throughout the Constitution we have attempted

to specify some functions of the various bodies, the executive, the president, etc.

We have done that throughout

and I don't see any problem with specifying them, because
they attempt to give you something to work on if you are
going to work on an enabling act.

The problem with this

Constitution is that it is drawn up in such a way that if
you are not careful,

if you don't say certain things, you

might end up in a dispute when legislating.
problem,

That is the

and especially I want to come to the fundamental

rights and freedoms.
tually

Anybody can claim that you are ac-

the Constitution.

For me it is better to have

certain things specified in order to avoid this kind of
situation.

I think (j) does provide for those kind of

things we might not be able to remember right now.

But I

thought it does not do us any harm to list these things
here,

to avoid litigation.

CHAIRMAN:

There was a question whether this type of thing

- 64 ought to be in a constitution.
PROF WIECHERS:

There are one or two things that are ne-

cessary perhaps.

I am thinking of (e).

The ratification

one is a very specific provision that is being put in,
that ratification by the National Assembly.

The others

are very general, they are sort of the work a national
assembly must do, but there could be nothing wrong to have
it in the Constitution.

That is the ordinary work of a

national assembly.
l\lR

MUDGE:

Frankly, in principle I

agree that one should

not restrict the powers of the Assembly being the principal legislative body.

What I want to know, if certain

responsibilities will be given to the Assembly in other
articles, there is nothing wrong with that?

For instance,

we have taken quite a number of decisions where approval
by the legislative assembly is necessary.
remains to be the case.

I

suppose that

Only it is not spelled out in

this particular article.
PROF WIECHERS:

Mr Chairman,

(d) and (e) are very neces-

sary here.
CHAIRMAN:
~lR

BARNES:

Article (2)(a) -agreed.

2 (b)

0

"To provide revenue and taxation."

Can the

advisors perhaps respond?
DR CHASKALSON:

Simply to indicate that they have finan-

cial powers of raising r~venue and taxation.
provide for."
CHAJ Rl\1AN:

Paragraph (c) - agreed.

(d)?

It says "to

-

MR KATJIUONGUA:

65 -

This worries me a little if you look on

page 83, Article 60.

Don't you think we should slightly

modify this paragraph, to reconsider these things within
five years?

I am afraid that if it is left so open-ended

we might inherit all these things and have some of them
which might be bad for us, so that even those who have
relations with us know that within five years we are going
to decide on some of these things, so that it is not left
open-ended, some agreements, treaties entered into by
South Africa on our behalf.

I thought maybe, as we said

in other cases, within five years, then it gives a warning
to ourselves and to whatever partners might have been
brought to us by South Africa that we intend to resolve
these things within five years and not just leave it like
that.

I am saying so, because when we are talking about

the territorial area of Namibia, I think we left out the
airspace and if we don't touch on these things, somebody
might fly over our country and do all sorts of things and
say "that is not part of your constitution" and maybe
these five years may allow us to look into some of these
things and see how they operate.
limit, not just open-ended.
gest.

But I just want a time-

That is all I wanted to sug-

This must be read together with with Article 116

page 83.
ADV CHASKALSON:

The effect of that, if you were to write

in a period of five years, then it woule mean that after
five years you wouldn't be able to take such decisions

- 66 which would then make Article 116 binding.

It would mean

that if you don't take a decision within five years, then
all existing international agreements are binding.
MR RUPPEL:

I think there is a whole lot of International

Law which governs the succession of newly independent
states like we will be to treaties and also regulates the
repudiation of treaties, and I think, surely we will be
bound by that, Namibia won't be a run-away little new
state, we will fit in into these established conventions,
and so people who already have treaties with the previous
administrations and they claim that there is validity,
they can argue it in terms of those rules.

There is

nothing unexpected coming their way.

The rules are there

exactly to avoid that sort of thing.

I don't think it is

good policy to tie ourselves down in this regard for a
specific period, it would be unwise.
MR KATJIUONGUA:

You mean if we do nothing within five

years?
MR RUPPEL:

We must look at the Internation Law rules

governing this, but surely we must be doing something soon
that will be part of these rules, but we have to look at
them, we shouldn't try and write those rules into the Constitution.

We should rather as a state follow the conven-

tions which are followed normally by states.
Should it be "to reconsider" or can it just be "to
consider and decide" whether we should follow or not?
PROF \IHECHERS:

This is a necessary provision, but in

-
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Namibia's case it is a bit academic, because for many
years the accession or the ratification of treaties on
your behalf by the RSA was not recognised by the international community.
own.

So, you will have to consider on your

There are very, very few treaties I can think of in

which Namibia has become a party through South Africa.
CHAIRt>1AN:

It should be "to consider."

PROF WIECHERS:

Just to make absolutely sure.

are entering now a more sensitive field.

I know we

Some adminis-

trations, not within the territory only, but also outside
the territory - and I am thinking of international organisations in this caretaking phase - entered on behalf of
Namibia certain agreements and just to make it wide enough
that this government of Namibia will have_the authority to
consider all these agreements, it should be said "entered
into by administrations" and leave out "within the territory of Namibia."

They weren't actually administrations

within the territory who undertook these things on your
behalf.
MR KATJIUONGUA:

Just a question.

At one time Pik Botha

and his team came here and they brought a list of so many
things, agreements between ourselves and South Africa.
Are they international or are they across-border or what
do you call them?

Those are quite many and if we could

review these things as soon as possible.
PROF WIECHERS:

As far as South Africa is concerned, the

agreements that they are going to negotiate with a new

-
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government is another thing,

that they have to do with an

independent Namibia, and that is probably what he is now
doing, but the so-called agreements between the erstwhile
South West Africa Administration and South Africa were not
international agreements,
MR RUPPEL:

they were internal.

South Africa agreeing with itself, because it

was administering the country.
MR KATJIUONGUA:

There are debts, RBOO million, they men-

tioned it.
CHAIRMAN:
MEMBER:

That is not our debts, what do we do with that?
We refuse to pay.

CHAIRMAN:

But you are not a good creditor if you do that.

This is a very serious matter actually.

The other things

are easy to negotiation, but Botha was warning us that day
in passing, saying R800 million.
it "''as.

I said something,

"military", he read my lips and

said "nobody must think military,
hospitals we built here."

We don't know for what

this is for roads and

So, it is a serious matter,

RBOO million plus RSO million in Angola."
MR KATJIUONGUA:

Calueque Dam.

PROF h'IECHERS:

They were not international agreements.

How the government is going to deal with them, if they
want to call it debts from the colonial time that is an
entirely different thing,

that is not what we are dealing

with here.
CHAIRMAN:

But a colony has never owned the colonial mas-

ters, because then the colony will claim a lot of things.

···'-···"A
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- 69 Agreed.

Paragraph (c),

(e),

(f),

(g),

(h) -

agreed. Para-

graph (i).
MR PRETORIUS:

Mr Chairman, I think I have very much

understanding for your feelings about the past and I also
want to accommodate it, but it is still my conviction that
this constitution we are writing is for the future.

So, I

just want to reserve my right to say it in future, because
I think this constitution will never allow it again, so I
don't see the need to mention it here.
CHAIRf'.1AN:

I may bring a new apartheid.

MR HAMUTENYA:
(b),

I am sorry to take you back to the debts,

to provide revenue and taxation.

Suppose we want to

borrow money from outside, where do we get the authority?
PROF WIECHERS:

Those are the powers of the executive and

there are many,

many powers for the executive in the con-

ducting of foreign relations and it will be done, as I
understand, by the executive and, of course, with all the
checks and balances on the executive that the constitution
provides for.
f'.1R BARNES:

Is (i) really necessary here, since this has

been covered in various places in the constitution.
CHAIRMAN:

This is referring to the Assembly, charging

the members of the Assembly to do the same.
MR BARNES:

But the whole constitution charges all of us

to do the same.
CHAIRMAN:
MRS ITHANA:

Agreed.

Paragraph (j) - Agreed.

Article 63.

We have dealt already with the previous arti-

-
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cles talking about the same thing, the assent of the President to the bill.

I am proposing that we delete this

paragraph, or this article, the whole of it.
PROF WIECHERS:

Can I

just explain?

This is a very im-

portant - it is for you to decide, of course - it is a
censure by the president as the protector of the constitution.

If he sees a bill is not good in view of the con-

stitution and the fundamental rights and freedoms, he
wants to have absolute clarity on this bill, he asks then
for an opinion.

It is something very special to the pre-

sident protecting the constitution.
MR RUPPEL:

I don't know why this power to refuse the

signing of a bill is only on the grounds of a different
view on fundamental rights and freedoms.

I think he is

the guardian of the constitution as a whole and if the
legislature does something in conflict with any other provision, then he should have the same right.

I don't see

why it should be limited to occasions where it, in his
view, conflicts with the rights enshrined in Part 2.

I

think it should be wider than that, it should be in conflict with any provision of the constitution.
MR BARNES:

In principle I agree hundred percent with Ar-

ticle 63(1), but with your kind permission, in order to
make my point which, in my view, is very important, I will
have to refer to subarticle (2), so I am cautioning that
you do not rule me out of order.
Should be president withhold assent to a bill -
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am using the terminology that my honourable colleague on
the other side said it should be on the whole constitution, and we are ad idem on that point - and this assent
is withheld by the president in terms of subarticle (1)
and (2), the speaker is compelled to refer this to an
appropriate court of competent jurisdiction, but no provision is made that if the president should withhold assent to a bill, and by virtue of the National Assembly
agrees with the president that they have erred in drafting
this bill because it conflicts with the Constitution,
there is no provision that before this bill is sent to a
competent court, that the Assembly itself can rectify the
error.

I feel that there is a shortcoming, because if the

National Assembly acknowledges that the president was correct in his action to withhold agreeing or signing the
bill, they are afforded the opportunity to rectify and it
is not necessary then for the speaker to refer that bill
to the constitutional court.

However, should the National

Assembly persist with its attitude to adopt the bill, then
of course the speaker is obliged to refer it to a competent court.

If provision for that is made, that it is not

concurring the speaker if the National Assembly acknowledges its error and wants to rectify.
CHAIRMAN:
tion.

We talk as if these things function in isola-

There will be consultation.

PROF WIECHERS:

Can I answer?

If the honourable member

would go back to Article 54(3), it says:

" ... the presi-
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them and they say,

''sorry, Mr President, you are right, we

will reconsider it."

That would be the ordinary case and

then the Assembly reconsiders the bill.
sist and say,

He tells

But if they per-

"no, Mr President, we have passed this bill,

it is not an encroachment of the Constitution, then the
president will go on."

But what you have said is abso-

lutely covered.
MRS ITHANA:

We are talking about a bill that the presi-

dent has refused to assent to and we are bringing in the
court of law.
CHAIR~IAN:

MRS ITHANA:

When does the court come into ...

You are at point (2), we are at (1).
No,

it was raised by honourable Mr Barnes,

that is why I am responding.

I was just raising the

issue of the courts, when do they come into play?

Is it

when the law is being discussed?
ADV CHASKALSON:
tuations.

The courts can operate in different si-

They can operate here to resolve a-conflict be-

tween the Assembly and the president and prevent any deadlock between the president and the Assembly.

They can

also operate after the bill has been passed, assuming that
the president sees nothing wrong with the bill.

If it be-

comes an act of parliament, then anybody affected by that
act,

can in the ordinary way apply to court to challenge

its constitutionality.

So, this is merely a mechanism for

enabling potential disputes between the Assembly and the
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president in regard to the constitutionality of a particular measure to be resolved by court before the bill goes
on to the law.
MR HAMUTENYA:

Notwithstanding the good point made by the

lawyer who just spoke, when you look at that particular
clause, it is repeating what is in subsection (3).

It be-

comes quite clear now that really the courts are too much
involved in the process of legislation, where they should
wait until the laws are made and then they come for interpretation.
here in ( 1),

Too much of the court's role is brought in
( 2)

PROF WIECHERS:
cide.

and ( 3).

It is too much.

This is for the honourable House to de-

It is, of course, true that in practice the presi-

dent looks at the bill and says "I am the guardian of the
Constitution, I am a bit worried about this".

It is re-

ferred to the court, the court says "it is okay, it is not
in conflict

~ith

the Constitution'', then one could argue

that the president is now settled, he is now clear and
happy in his own mind the Constitution is safe, that one
could ask yourself why shouldn't he in any case then still
have his discretion to assent or not to assent, why should
he then be bound.

It is not a decision by the court, he

is only clearing his mind that it is not against the constitution.

Then it is like any other ordinary bill.

In

all the other cases the president has that discretion.
But it is for you to decide.
1'-lR RUPPEL:

If the president wants to refer a matter for

decision by the court,
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I don't understand the logic why he

sends it back to the speaker, because evidently the legislature has already decided that it is within the Constitution.

So, why is he not simply directing it to the

Attorney General to have it tested?
PROF WIECHERS:

I agree.

the Attorney General,
functions.

If we look at the functions of

if I may say so, this would be his

The president has a doubt and he refers it to

the court via his Attorney General.
MR RUKORO:

I think when it comes from the president, it

might just happen that the Assembly may be in agreement
with the president that they overlooked this unconstitutionality.

So, what is the need of instituting a whole

court action when the Assembly may agree with the president in the first place and change their mind and remove
the objectionable clause.
PROF WIECHERS:

I am sorry,

I have to go back again to the

general principle as stated in Article 54,
to bills.

I think, assent

In most cases it says there in Sub-article (3),

"if he refuses he shall communicate such dissent to the
National Assembly."
will happen,
nication,

He will do that in any case.

What

he will tell the speaker, that is his commu-

the the speaker says,

"oh, sorry, Mr President,

we are going to look into this matter'', then he won't refer it to the Attorney General.

So, if you read the two

articles then it works out.
~m

BARNES:

That is exactly what I said and I thought we
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got the explanation that there is provisions for it.

so,

I am happy.
CHAIRMAN:

Point no (3) - agreed.

MR RUPPEL:

On both to the lawyers:

No 4.
You changed the word-

ing "would not unlawfully derogate from" and substituted
the words "is not in conflict with" in subparagraph (3),
but in subparagraph(4) where the same words appear, you
did not change the phrase accordingly.
done?

Can that just be

)l,nd then this "indeed", I don't know whether there

is any reason why we should have this word "indeed" in it.
ADV CHASKALSON:
CHAIRMAN:

It was in the working paper.

Article 64.

MR MATJJILA:

Article 64(1):

I wonder whether we should

not include "Official Gazette", because no act of parliament can ever become law before formally published in the
Official Gazette?
MR BARNES:

Shouldn't we add that?

I am happy that my colleague mentioned this.

A law comes into effect only after publication in the
Official Gazette.
MR l\lATJILA:

The president signs it and then it is

published.
CHAIR!-1AN:
MR BARNES:

Agreed.
Sub-article (2).

I think that we are not in

dispute \''i th the article, except the wording "in the
English language".

Shouldn't that be "in the official

language"?
MR RUPPEL:

Same thing.
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MR BARNES: But now we specify English and in a hundred
years time we might change to Greek.
MR RUPPEL:

Then we change this provision as well .

.MR BARNES:

I think the appropriate words are "official

language."
CHAIRMAN:

Which is what?

MR BARNES:

What the Constitution says.

CHAIRMAN:

I think we have to be precise in this particu-

lar case.

Agreed.

MR KATJIUONGUA:

Article 65 must be deleted.

Mr Chairman, you will remember that some

of us proposed an advisory house of traditional leaders
and part of what we are talking about, customary law and
things like that, was part of its functions.

I v.rould pro-

pose a house of traditional leaders, advisory.
CHAIRMAN:
~1R

Are they going to be paid?

KATJIUONGUA:

get allowances.
telling you.

They are already being paid, the chiefs
(Discussion)

It is not a joke, I am

I really think these people have a function

to play and if they can sit now and then with the chief of
state and be seen that they have status in society, which
I think they have in the community.

So,

I really feel

strongly that we should have a place for them in our constitutional system.

The traditional societies, like Bot-

swana for example, have them and a number of other countries too.

So I think we should have them.

1-lR BARNES:

Article 65, subarticle (1) deals with custo-

mary law and common law on the same footing,

whereas cus-
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ternary law is an unwritten and of limited application to
the common law of the country, which is normally recorded
in historical instruments, lawbooks, etc.

We feel that

the status of the common law is thus higher higher than
customary law and we therefore propose that it will be
substituted by the following:

"1.

The common law of

Namibia shall be the common law which was in force in
Namibia immediately before the date of independence and
shall remain valid in so far as the same has been, etc."
For the customary law we propose:

"The customary law of

the tribes in Namibia which was in force in Namibia immediately before the date of independence, shall remain
valid in respect of such tribe,

to such an extent as it is

applicable in terms of existing customary law or may in
future be amended or repealed by statute and to the extent
to which it does not conflict with the Constitution."
CHAIR~1AN:

Mr Katjiuongua is talking about the chiefs who

should serve in an advisory capacity if and when they are
called by the president.
MR BARNES:

That is the first thing.

I am not in conflict with my colleague, I will

also support him on that, but aren't we discussing ...
CHAIR!-lAN:

The chiefs come in under that article.

solve that first,
MR ANGULA:

l'ile

can

otherwise it will come back again.

Yes, we do respect our traditional leaders,

they do have a role to play in society, they do have a
role to play in their societies.
and their interactions,

As such their activities

in my view, should be within the

-

78 -

context and the parameters of the affected societies,
their own communities.

If we bring them together, I have

nothing against freedom of association of tradisionl
leaders, but we are not really bringing them together for
the purpose of common law, because by tradition there are
differences.

I don't know whether they can come together

and reach agreement or prescribe to each other.
know whether that can work.

I don't

I happened to have lived in a

number of regions in Namibia, but I know that there are
significant differences among groups.

If we bring them

together for the purpose of custdmary law, I think that is
wrong, because there is no one customary law among them.
What brings us together to make laws is because we can
reach an agreement on the laws, but for traditional laws,
there is no way these chiefs can reach agreement among
themselves.

So, I don't see the logic behind bringing

them together because customary laws differ from place to
place.
f>1R HAMUTENYA:

I agree with Nahas and I really think this

chief business is a problematic thing.

First we have to

decide who is a chief and to bring together is not sufficient to accommodate them in the local government structure in the areas where they are.

I think to put them in

the Constitution and give them this status is a little bit
too much.

Therefore, the formulation within the amendment

provided by honourable Barnes will satisfy me.

Perhaps if

we cannot agree we should just delete it and maybe remain
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MR MATJILA:

I think the question here, the problem which

is posed by honourable member Mr Katjiuongua as to whether
it will be proper to include in this Constitution that the
chiefs and headmen should have access to the government of
the country,

or alternatively whether chiefs and headmen

should be considered as a fact in the normal running of
the country, the normal administration, personally I think
that in any country which becomes independent there are
certain things that you can never just wish away which
will always be there,
toms of the people.

and one of these things is the cusWhen a new Namibia aspires to unite

its people, bring the people together, it will be as it
were to forge a new approach to the future.
also,

to me,

headmen,

That would

include the bringing together of chiefs and

educating them according to the needs of a future

independent Namibia.

I agree with the honourable member

when he says the people have different customs, that is
quite true, but isn't the idei here trying to bring these
people together so that ultimately in forging a new Namibian nation you are, as a matter of fact,

taking all their

customs along in order to create - if I may say so - something quite new.

Would you be successful, Mr Chairman, if

you do not take these people along?

I would be the last

person to advocate the different tribes should continue to
maintain their present modes of living and so on, without
any change in an independent state, but I definitely feel
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that chiefs and headmen could play a role in assisting the
government in its efforts to create a new state of Namibia, a new culture as it were.
MR MUDGE:

I am not sure whether we are now discussing

customary and common law or whether we are discussing the
organisation of the traditional leaders, because I would
suggest that when we come to local government and local
authorities, that under that chapter we specifically
discuss the issue of traditional leaders and the role they
have to play in government.

I think that is very impor-

tant to do that, Mr Katjiuongua, and I also strongly support some of the sentiments expressed by you.
come to customary and common law,

When we

just for the sake of the

lawyers ..
MR RUPPEL:
MR MUDGE:
nes did.

Mr Barnes made the point.
In that connection I only want to say, Mr BarI don't want to invite a long discussion on

that, but I thought that the lawyers might have a look at
the proposals that we have made, which sort of more describes, defines more clearly.
MR RUPPEL:

I have a problem with this difference which is

being made between the status of one law and another law.
Law is law and it is there to regulate the legal consequences of certain factual situations.
dies,

If an old Ovahimba

there is all his assets and it must devolve upon his

heirs, you must decide what kind of law you take.

If

these assets devolve in terms of customary law it is just

- 81 as important to that set of people living there as a devolution of assets in terms of common law in Windhoek or
by statutory law in Karasburg.

I don't think there is a

difference in status, law has a certain function and
whether it derives its source from custom or common law or
statute is absolute irrelevant to the issue.

So, I think

as the provision stands at the moment it is clear.

The

qualification on the next page, this "subject to the terms
of this Constitution", makes it clear that the parliament
can always come and override it.

So, to me it is clear

and I don't see any need why one should have more complicated formulations and I would suggest that we just keep
it as it is.
CHAIRt•1AN:

Under the customary law that I lived under in

Zambia, when a husband dies, the family just comes under
customary law and take everything from the wife.
MR RUPPEL:
CHAIRMAN:
!1R RUKORO:

We must change it by the statute.
That is customary law and that is very bad.
h1 e say:

"Common Law of the country shall re-

main valid to the extent that it does not conflict with
this Constitution", then the question arises whether or
not the incoming government wants to retain the present
common law as the common law of Namibia.

That is a sub-

stantive question as far as I am concerned.
MR RUPPEL:

The answer is over the page:

II

it shall be

competent for the National Assembly by act of parliament
to repeal common laH .. "

It is in the hands of the people

- 82 in the end by act of parliament.
CHAIRMAN:

I think honourable Mudge solved the problem

about chiefs,

that is out now.

Paragraph (1) -

agreed.

Paragraph (2).
MR HAMUTENYA:

Can this customary law and common law be

repealed by act of parliament?
CHAIRMAN:

We make a new law which will repeal it.

the practice I cited,

Like

that kind of thing cannot happen,

it

must be repealed.
MRS ITHANA:

I was going to ask, if this whole Article 65

is left out, unsaid in this Constitution ....
MR MATJILA:

It is very important.

MRS ITHANA:

If it is left out, what implications does it

have?

Will it stop us from making new laws that will af-

feet what we know as customary law or common law, if we
just keep quiet about it in the constitution?
CHAIRMAN:
MRS ITHANA:

If it is in, what damage does it cause?
If it is in,

then some people will say we are

trying to equate the laws now, which one is more important
than the other.
CHAIRMAN:

It hurts women more, let's come out and say it.

It is true, women suffer more under these customary laws.
PROF WIECHERS:

There is a practical reason why you put in

your customary and common law, because as one honourable
member has said, customary law and common law are not in
statutes, so often a case could come up and say on the
date of dependence, did that rule of common law apply?
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So, you must have a point of reference to find out.

It is

a good thing to fix and say the customary and the common
law at the time of independence will apply, and often lawyers must then find out at that particular point in time,
was that customary rule applicable?
CHAIRMAN:

Article 66(1).

MR BARNES:

I

just want to mention a few things that I

request the advisor to take particular note of if the
meeting agrees with me.

"A bill seeking to amend any pro-

vision of the constitution shall clearly state so and
refer to the article to be amended."

The idea there is

that nobody will try and just slip through a bill in the
committee, because such a bill not only requires an affirmative vote of two-thirds of all the members of the
National Assembly, but also two-thirds of the members of
the National Council during a separate session.

The pas-

sage to be amended shall be valid unless at least twothirds of the members of the National Assembly and twothirds of the members of the House of Review are in support thereof.
points that I

I just want to stand still on the three
have mentioned and afford myself the oppor-

tunity to address the meeting further on the other points.
CHAIR ~11\ N:

Two-thirds will only apply to amend the Con-

stitution.
~1R

BARNES:

Yes, a bill to amend any provision of the

Constitution.
f.lR

~illDGE:

The one is ordinary bills, the other one is the
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MR RUPPEL:

Paragraph (1) is okay.

CHAIRMAN: Paragraph (1) - agreed.
MR HAMUTENYA:

Paragraph (2).

I looked around the Constitution, I tried

to find out where an amendment of the Constitution is.

Is

this now the provision for the amendment of the Constitution or is there going to be another article dealing with
this?

Is this the only provision for the amendment of the

Constitution?
CHAIR!-1AN:

\~hy

don't we have a new title and say "amend-

ment to the Constitution", so that we know we are referring to the Constitution.

Article 67,

Amendment of the

Constitution.
MR BARNES:

But 66(2) is an article, then I think provi-

sion should be made in this article that the fundamental
rights and freedoms contained in Chapter l

and Part 2 may

not be abolished or amended in such a manner that it diminishes or derogates from it.
ADV CHASKALSON:

I think what is being said that there

should be a constitutional provision that the fundamental
rights and freedoms may never be changed, irrespective of
the majority.

In other·words, they are entrenched for

ever and no future majority can ever diminish them.
~1R

H.P.~/iUTENYA:

In other words,

Article 67 will talk about

the amendment of the Constitution by two-thirds majority
of all members of the

~ational

Assembly.

Then I would

also like to add "and/or by a popular referendum", because

- 85 that is part of the 1982 Principles.
MR ANGULA:

wanted to draw the attention of the House to

I

what honourable Hamutenya has said and I
that,

want to support

that we should also put popular votes cast in a

popular referendum as it is provided for.
MR RUPPEL:

support the two previous speakers, but I

I

want to add that these principles in B.2 actually require
an amendment by designated process, both the legislature
or votes cast in a popular referendum or both.

I

want to

ask the legal experts whether what we have here at the
moment is complying with the requirement that there should
be a designated process, whether what is here is sufficient or whether there should be more, I
~1R

CHASKALSON:

am not so sure.

This is a designated process, it says this

is how a specific process is designated for amendment of
the Constitution and the process which is designated is a
two-thirds majority of all the members of the National
Assembly.

I

can't think of any subject to which designa-

ted process can relate.
MR ANGULA:

Or a popular vote.

MR CHASKALSON:
MR

~HJDGE:

No,

that is a different issue altogether.

I very much appreciate the honourable member Mr

Hamutenya's concern, we all feel very strongly that not
only the Constitution as such, but especially the bill of
fundamental rights must not be amended or changed easily.
The one thing we are supposed to do is to also to make it
a condition or whatever that the second chamber must also
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approve an amendment of the Constitution by two-thirds.
think that was an understanding at least.

I

If the honour-

able member wants a popular referendum as well, but now
what is an amendment?

It might be a very minor amendment.

Can't we do it in such a manner that if one of the chambers might not agree, we have to go to the voters?
MR RUKORO:

gested.

I was going to respond to the amendment sug-

I personally would also support it, provided it

is in addition to the designated process and not ....

If

we are going to have 51% of the population saying yes,
then it is followed up by a vote in parliament.
MR ANGULA:

You know,

I am very surprised sometimes by the

very proponents of the 1982 Principles.

When it suits

them they stick to them and they want it to be made an
appendix to the Constitution.

When it does not fit them,

they want it to be qualified.

"The Constitution will be

the supreme law of the State", we have said that.

It may

be amended only by this process involving the legislature
or votes cast in a popular referendum or both.
CHAIRl•lAN:

It is clear.

it is clear.

As long as it is not an addition,

If we are going to adopt that, then the

following must be consistent.
!•lRS I THANA:

It doesn't say in addition, it says by legis-

lature ...
CHAIRMAN:

Are you now trying to replace the Constitution

with a two-thirds majority?
that.

I am saying in addition to

-
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Does that entertain the point that we made

about the fundamental rights and freedoms,

that that might

not be changed or amended to diminish or derogate from the
human rights clause?
CHAIRMAN:
MR ANGULA:

Fundamental rights are fundamental.
No, members are thinking that when you are

making a Constitution you are taking away things only.
You can also add something.

We have been thinking here

about children, some of us want it to be added later, the
rights of children.

What about adding something to the

fundamental rights?

Are they static that they cannot be

changed?

Are we talking about fundamental basic

MR BARNES:

n~eds?

The honourable member is missing that the ope-

rative words here are "diminish or derogate".
Just to get it clear, where we say "two-thirds

t-lR BHIA:

of all the members" instead of National Assembly shall be
"of the parliament."
ADV CHASKALSON:
MR BARNES:
CHAIRMAN:

Parliament means both.

You want a joint session of both houses?

Separate sessions.
It doesn't matter, votes are votes.

Separate.

And the referendum, did you get that?
ADV CHASKALSON:
rendum,

What is not clear to me about the refe-

is that an

tive requirement?

add~tional

requirement or an alterna-

Does that mean that you can only amend

your constitution if you get two-thirds of the National
Assembly,
ferendum?

two-thirds of the National Council and the reIs it an additional requirement or an alterna-
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IJJR RUPPEL:

It should be both because that is what the

1982 Principles say.
MR ANGULA:

Let me explain this, there are three ways you

can amend according to this, either two-thirds, if you
fail to do so,
referendum.

through a referendum, or two-thirds in the

Three ways you can amend according to this.

(Discussion)
MR RLJKORO:

I think there is confusion in the interpreta-

tion of these principles.
three choices.

The principles say you have

Either the specified majority of parlia-

ment is going to amend,

or it is a specified percentage in

a referendum or both, but it is not saying you must choose
necessarily two of them or three of them.
CHAIRMAN:
MR RUKORO:

It says "or both".
That means you can take parliament and refe-

rundum, but it doesn't say you must do it.
MR ANGULA:

No,

it doesn't say much.

So, you can take one

if you want, or you can take two.
MR RUKORO:

If you copy this in the Constitution, the

question is going to be who decides at what point which
should apply and that is an aspect you cannot put in a
Constitution.
MR 1-1UDGE:

So we must decide it now.

I think what is important, an amendment of the

Constitution should have the support of at least twothjrds of the National Assembly and two-thirds of the NationaJ

Council in separate sessions.

Then if you have

that,
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then you need not have a referendum as well,

as far

as I am concerned, because a referendum, do you want a
mere majority of the population to agree to the amendment
of the Constitution or two-thirds of the population?

I

think two-thirds of the house is stronger than the majority of the population.
MEMBERS:

No.

MR MUDGE:

But do you get my point?

referendum,

I say if you go to a

parliament is supposed to reflect the wishes

of the population . . In other words, in parliament twothirds of the population will have to vote for an amendment of the Constitution.
in a referendum,

But if you go to the population

then you must also say what percentage of

the population must support it.
!>'JR BARNES:

In agreement with what my honourable colleague

Mr Mudge said, what about this as a solution?
by parliament,

referring to both houses.

Two-thirds

In the event of

the National Assembly agreeing and the National Council
disagreeing,

then there should be provisions for a refe-

rendum, because I agree with my colleague,
agreed by a two-thirds majority,

if both houses

the representative of the

people are there and they speak for and on behalf of the
people.

But if they are in disagreement,

referendum can be called for,

then I think a

if the learned gentlemen

heard what I am trying to say.
MR ANGOLA:
talk now.

This is an unlearned gentleman who is going to
We are going to have an Assembly here of 72

-

plus 6, that is 78.
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We are going to have a National

Council which will not have more than thirty people.

We

are thus talking about almost 100 people, and either these
100 people represent their parties or they are representatives of representative councils, and they are only hundred representing the parties, the party discipline, not
representing the people directly.

So, we are saying we

have no objection that they amend the Constitution by twothirds majority.

However, we are saying it is important

to have a possibility to involve the people in the
changing of their constitution.

How many percent of the

popular vote, we can decide, but that referendum should be
there, it is part of the holy cow.
DR TJITENDERO:

I am just thinking out loud.

I assume

that the three options were given in the holy cow.

Now

that we ourselves have agreed on establishing the two
chambers, aren't we going for an overkill for the safety
device?

Maybe if there was no second chamber, one would

consider for a second safety device.

If we

require two-

thirds in the first chamber, two-thirds in the national
council, of course the assumption here is that these
people are legitimate representatives of the people, I
think otherwise we will negate the whole question of constitutionality.

Aren't we going for an overkill?

As I

said I am not agreeing or disagreeing, I am just trying to
think.

Then we already have two safety devices built into

this control mechanism.

I also do not know how long it

-
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takes to organise a referendum in terms of the mechanism.
t>lR BARNES:

And the cost.

DR TJITENDERO:

But with the two chambers at least it is

managable in terms of daily meetings.

So, I

was thinking,

unless we want to go for the overkill, we have sufficient
control mechanisms as the national body is now constituted,

the parliament,

MR ANGULA:

the two chambers.

The word "demo", I would like to ask my col-

league, Mr Katjiuongua,

means people in Greek.

to the people, it is the democratic process.

So, return
We should

not run over the people and only go there when we need
them.

In the final analysis we have to go back to them.

My strong feeling about this is because certain people
have elevated this document to a kind of Bible.

This

document was not even voted upon, but you want it to be a
•

•

•

•

•

I

and we want to follow it by letter and spirit and

it says we must return to the people.
there.

Let us put it

We should go by the majority vote passed in a

popuJar referendum, we should now decide the majorities,
whether two-thirds,
CHAIRMAN:

simple majority or whatever it is.

There was a proposal by honourable Barnes.

Do

we just have the majorities in parliament and still go for
the referendum,

or do we go to the referendum when we have

this agreement in the two houses?
MRS ITHANA:

Why can't we put here.

Maybe

o~e

year or the

nature of the question will determine which way to take
it, whether it should be taken to the people or it is the

ill]
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the two-thirds majority or the referendum,

We put

then the Assem-

bly at that particular time when that question comes up
will also determine this question is going to be determined by two-thirds majority of the parliament or it will
be taken to the people.
I support the argument that we should insert

MR GURIRAB:

what this provides for in the 1982 Principles.
find any contradiction,

I don't

any difficulty whatsoever.

I

listened and it is more a political thing than a legal
constitutional problem.

The majority of the population

will be a simple majority.
Yes,

MR RUKORO:

going to say pointed out -

it is a question of choice.

If we are

as Dr Tjitendero in his loud thinking
that the majorities of the two chambers

really suffice,

I would personally go along with that.

If

you require two-thirds in the first and the second house,
probably between them they should be representative of the
whole people as we said in Article 44(1)

this morning.

But if we want to involve the people directly,
should be in addition to that requirement and I

then it
think

since we are talking about constitutional amendments, maybe a simple majority will not suffice,
say two-thirds of the population.

then we should also

But honestly I

think it

is redundant if the two houses ...
MR MUDGE:

I

think we are most probably now discussing the

most important clause in the whole of the Constitution.

-

We have discussed,
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and it took us weeks to draft a

Constitution, months, we had an election, and now in one
article it could land in the wastepaper basket if we make
a mistake here.

I must be very frank now, please don't

blame me, we are discussing a constitution and I
admitted and I

have

have conceded against the background of

your experience and my experience.

When I read state-

ments, when questions are put to people about the possibility of a one-party state and you get your reply "if the
people so decide, yes", if the people decide there must be
a one-party state, it means there will be a popular referendum and one party will go to the people and say "it is
all nonsense in the Constitution, we want a one-party
state now" and they get a simple majority, then they have
a one-party state, I
MR GURIRAB:
MR MUDGE:

But I

am afraid I can never support that.

You prefer a two-thirds majority?
That we can discuss, but not a simple majority.

tell you,

Sir, the people can easily be misled and I

say that we must think again about this article.

If we

make mistakes here, we might bedevil everything.

So, we

have already decided two-thirds majority in the parliament.

Just don't lose out of sight, for a period of time,

I don't know how long, we will not have a second chamber,
but in any case, it doesn't matter now, I think that is
the principle, two-thirds in parliament.
the referendum,

When it comes to

I don't think we should exclude the possi-

bility of a referendum.

I don't have absolute clarity in
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my mind when we are going to have the referendum.

If

there is a deadlock, if there is not sufficient support or
if both houses decide in the decision they take that they
do not want to take the decision and they decide by twothirds that they want to go for a popular referendum, and
then two-thirds of the population must vote in favour of
the amendment.

Our party will very strongly insist that

it must be very difficult to amend the Constitution.
Furthermore, we would even ask, if at all possible, for
the inclusion of the 1982 Principles and the protection of
the 1982 Principles in the Constitution, because it remains.

That would also put my mind at ease if we say that

cannot be amended.

The same applies - and I want to be

very clear on this one, I don't want to take up too much
of your time, there are other institutions which we feel
must be enshrined and entrenched in the Constitution.

For

instance, the authority of the Supreme Court and especially the constitutional division, that they cannot just be
dismantled.

The reason why I am saying this that we have

been working very hard and I have no doubt in my mind that
we are going to agree on a Constitution soon, I don't have
any doubt in my mind that we are going to agree on a Constitution soon, but once we have done that it will be the
supreme law of the state which must be very, very difficult to amend.

So please, I ask for understanding, I have

a feeling that after all we do agree that we must properly
discuss this point and not make a mistake now.

Just keep
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in mind my proposals that we should also look at the 1982
I

:li

Principles and make something more of this holy cow, put
it in somewhere, and secondly, let us ask the lawyers
about the entrenchment of the jurisdiction and the authority of the Supreme Court and the constitutional division
of the Supreme Court.
t>lR

RUPPEL:

I think we should try and get into this holy

cow now, we must comply with it and it provides for the
three things.

I think that is clear to everyone of us.

So, we must look to exactly under which circumstances what
mode of voting is employed and what mechanism is used to
get to that voting every time, and these two things seem
to be important if we want to solve this.

I suggest that

we should not easily have both voting mechanisms available, because what it will simply result in is that if
somebody loses the first round in parliament, he will inevitably call for a referendum to have a second bite at
the cake.

So, I think that should not be made to easy,

because then we will have a sequence of referenda following unsuccessful attempts to get a two-thirds in the two
houses.

So, I think that is an inherent danger in not

making good provision for when these two modes are employed.

So, I suggest that the first requirement must be that

parliament must decide, the legislature must decide this
is a question which we want to decide, an amendment which
we want to decide in parliament.
parliament decides.

If that is the decision

If parliament decides and it gets a

li
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majority in the other house, in those circumstances the
matter should then go to referendum.
at the beginning,

If the house decides

"we don't want to put this thing to the

parliament, we want to go to referendum immediately",

then

so be it, but then you avoid this principle of having two
bites at the cake.

That is then excluded and at the same

time we fall squarely within the parameters of the 1982
Principles by providing for both referenda and certain
circumstances and voting with a two-thirds majority in the
parliament by the legislature.

I think that could be a

possible solution if it is framed like that.
t-1R

BIWA:

I have no problems with a popular referendum,

bec~use in my view that is the best method by which we can

resolve a situation which the other institutions are unable to resolve, but we must consider the cost and the
complications involved.

I think we should resort to a

referendum only in the event of a deadlock in the two
houses.

That is how I feel.

MR KATJIUONGUA:

Mr Chairman, I would not like to talk

about suspicions, motives and things like that that might
lie bchjnd proposals in this committee.

I will try to put

that aside and try to deal with what is on the table.
Number one,

I

think we must be consistent in what we are

doing so that we don't become opportunists.
important.

In Article 44, page 40, we read:

It is very
"The members

of the National Assembly shall be representative of the

-

people as a whole."
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Now we have defined the elected mem-

bers of the House as representatives of the people as a
whole.

They cannot at the same time become mere represen-

tatives of political parties.

I think that must be clear.

When we talk about referendum we must make it clear.
Elsewhere in the world they distinguish between advisory
referenda and binding or some other type of referenda.

If

we are talking in terms of amending the Constitution, here
we have agreed long ago that the Constitution can only be
amended by a two-thirds majority.

That was extended, as

far as I understand, by the legislature and therefore ineluding both houses.

So, it follows logically that any

other attempt to find a second method to resolve this
problem, the two-thirds must also apply otherwise it would
be inconsistent.

So, I think we are writing a constitu-

tion that will not become the history of the Communist
Party of the Soviet Union or the Communist Party of China
or any of these people.

When Kroestjov or Stalin is in

power they write millions of books containing Stalin on
every page and then that book is thrown away, everything
is obliterated and you start a new history for a party.
History is history and facts are facts,

and I think we

should in our history try to be consistent.

Therefore a

constitution must be fairly rigid, very difficult to
change as some colleague said here, that we only change as I said in my opening statement - it must only be
amended when it is in the interest of good government to

·~------------------------~-=========~~---------------~

·!
- 98 make an amendment.

There must be certain qualifications

where an amendment is called for.

Or maybe for fundamen-

tal reasons of national security the country is endangered
and certain things have to be changed, or changing circumstances should that be necessary.

But then there must be

few cases in which the constitution can be amended.

It

cannot be amended by reasons of political caprice, the
changing mood of politicians, their ability to look for
political chances to do certain things, because if we do
that one will lead to the other and at the end of the day
we will not have a constitution that tomorrow we will pass
to the generations and say "this document has survived
time with the exception of a few amendments."

So, there-

fore Mr Chairman, my point is that I still feel that if
the two houses are deadlocked, then we can refert to a
referendum by the application of the same principle, twothirds.

i

Otherwise it doesn't make sense.

MR ANGULA:

I·"

Yes, I would like to agree entirely with the

sentiments expressed by honourable Dirk Mudge that this
document should not be cheap, that is can just be amended
somehow.

I totally agree with that.

In the same vein, to

give dignity to this document I don't want to hear people
in the National Assembly, when we are adopting it, making
reservations on certain sections, because once you make
reservations on certain sections you are putting it into
question and that they need to be changed.
want to give dignity to this document •...

i·

d

So, if you

,I
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MR KATJIUONGUA:

On a point of order.

Is this not a draft

constitution where members will be given the right that
where they disagree they can raise those matters in the
National Assembly?
CHAIRMAN:
MR ANGULA:

Was this not agreed upon?

Well, the chairman mentioned it.
Well,

I thought we agreed on something.

The

point I am trying to make is this, the way to make this
document cheap is to make too many reservations on it,

and

we as the majority said, well, whatever numbers we have,
we want this to be a document of all the people, we want
parties, whether represented by one person or two, to have
some kind of consensus, that we do not vote on specific
articles and that kind of thing.

That is the way to give

dignity to this document, to be our document, not to go
there and say we didn't agree to the election of the
president because of this and that and you say we should
not change the constitution.
to this constitution.
things,

That does not give dignity

If you don't agree to certain

then it should be changed.

However, the method

and procedures of changing it, of course must make them
tight to make it impossible for somebody to just come up
and say ''I want to change the Constitution today, let us
go to the people", as some people attempted to do during
the last elections when the people voted for certain
things because of hidden fears.

With that I do agree.

The idea I was proposing is that the concept of referendum must be there.

How to arrive at that referendum

,:I
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we must decide.
MR HAMUTENYA:

I would like support hundred percent what

honourable Katjiuongua said and honourable Mudge and I am
happy that they are able to accept the proposal of a popular referendum.

I think it was honourable Mudge who said

it is not likely that any party will ever get a two-thirds
majority, but at least it could be a good message to the
people of Namibia that we care about them too to pronounce
on this matter once in a while.

So, it is not likely to

happen, but at least if we can inscribe in our constitution it will be a good political message to the masses.
MR KATJIUONGUA:
MR HAMUTENYA:

You can try to get a two-thirds, why not?
But I propose that we move on, adopt it by

two-thirds majority.
MR STABY:

What about the holy cow?

CHAIRMAN:

The holy cow is a guide.

We have been guided

by it throughout.
MR ANGULA:
CHAIRMAN:
tion.

The holy cow talks about a popular vote.
No, he is saying to attach it to the constitu-

That is a foreign document.

We were guided by it

throughout.
MR ANGULA:

How does the High Court expresses itself on

the holy cow?
CHAIRMAN:
far,

My problem is that we are sometimes going too

really.

We were honoured to sit and draft a consti-

tution for Namibians.

People are writing things from all

over the world, they are guiding us.

The holy cow was
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therefore we are on record to have

agreed on the first day of the Assembly, and those records
are there.

It was adopted, you can go back and say we are

deviating from that,

that is on record and it has there-

fore been guiding us, because we were saying "if we are
doing that, does it comply with the holy cow", but why
attach it?
MR KATJIUONGUA:

But I think once we have adopted these

principles to make them our own in guiding us in writing a
constitution, then I think,

as Mr Chairman has said, ~e

should not call it a foreign document because that will
convey a wrong impression.
CHAIRMAN:

Since the cow is holy the referendum is inclu-

ded, but only when the two houses are deadlocked.

Then

they have to ask for a referendum by two-thirds majority.
The referendum must also be by two-thirds of the population.
~1R

Agreed.

PRETORIUS:

Two-thirds of the casting votes or the

registered voters?
CHAIRMAN:

Votes casted.

PROF' \'IIECHERS:

Affirmative vote of tho-thirds.

I am responding the question by honourable

Mr Mudge, but more in a general way.

This Constituent

Assembly that is going to adopt the constitution is
unique,

there is never ever going to be in history such an

assembly.

So,

it is now the time also to write in or to

mention certain principles that cannot be changed, that
actuaJly goes deeper than the constitution.

I cannot for

- 102 instance think that there will one day be an amendment of
the Constitution to say the dignity or the cruel punishment has to be amended.
shall not be free?

How do you amend and say a person

So, some principles go deeper and one

of the principles on the technical side, you must think
that a future government with a two-thirds majority may
amend this amendment clause and they take out the amending entrenchments.

So, I think this article should say

that the amending of the Constitution according to this
designated process you have just decided on, cannot be
amended.
CHAIRMAN:

Either we are influenced by South African laws

and we have all suffered under those suspicions.

Consti-

tutions, where people are oppressed, denied those rights,
the constitutions will be stating those rights in the
papers too.
that.

It is a matter of how the actors practise

You will go to every country where people are de-

nied freedom of speech, the constitution will guarantee
that, but the people are denied freedom of speech.

So, I

think we don't do it by amending the constitution, it is a
matter of how you practise it.

The constitution can be a

beautiful document, but if people have this in mind, which
;j

is wrong,

they will still go it.

You can look at the

countries where there are coups, the constitution is a

,,

'
"
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beautiful paper, freedom of speech is there.
PROF WIECHERS:

I am very technical now, I am just wanting

to know, it is not necessary to entrench the amendment in
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I will give you the example.

Say for in-

stance two-thirds majority in the National Assembly, twothirds in the future house say that this specific article
must be amended that all other amendments be by ordinary
majority.

Surely you don't want that.

CHAIRMAN:

Then there is no confidence in the Assembly,

then the Assembly doesn't represent the people.
PROF WIECHERS:

But in terms of this amendment clause they

amend with a two-thirds majority in such a way that your
constitution is not entrenched.
you want it?
Africa,

Do you want that or don't

We have the very bad experience in South

that is what the South African Parliament did.

They made an entrenchment useless by just using a mechanism to appoint more senators to get a two-thirds majority.
CHAIRMAN:

I don't believe in amending anything, but free-

dom of speech, how do I come and say "let's amend the
Constitution to abolish that?"

That is my problem.

How

do I come and say I must amend to deny a human being dignity?

How do I propose that in the Assembly?

stand up and say:

"Gentlemen,

How do I

I think to grant people

human dignity is not good, \ve must amend it."
PROF IHECHERS:

No,

let's forget about the dignity,

thinking of the entrenchment of the Constitution.
Constitution is entrenched in this way,

I am
Your

that in this arti-

cle we are now discussing it is said the Constitution
be amended by a two-thirds majority in parliament

- 104 there is a conflict, then two-thirds in a referendum.
That is a very tough provision, it is a solid entrenchment.

Now one day there is a new government and they mus-

ter a two-thirds majority in parliament.
article and say,

They amend this

"now the Constitution is amended by or-

dinary majority."
CHAIRMAN:

But if your opposition parties don't allow them

to get two-thirds?
DR TJITENDERO:

I was just about to say that now that we

have agreed I think we should move on to discuss the next
issue.

.,
]::

The issue of amendment I am negatively disposed

to, because we are told by constitutional experts that \ve
write constitutions for ourselves, and we ought not to
bind the future generations to the point that they cannot
change what is in the best interest.
~JR

HMlUTENYA:

My honourable brother Tjitendero just

agreed and now he proceeds to make a speech.
is out of ordE:r.
DR TJITENDERO:

I think he

Let's move on, please.
I still have the floor.

I am saying that

notwithstanding the concerns of entrenched clauses, it is
also important to realise that societies are dynamic.

We

are writing this as products of racism, apartheid and our
present experiences.

The future generations in the year

',

jl

1,•

2050 or whatever,

may want to write for whatever fears may

be prevalent in that time, and now we are saying we should
write a constitution that binds the possibility that the
future generations should change.

If not,

then I agree

•
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basic fundamental rights will continue to be in the best
interest of freedom and democratic societies, and if it is
not,

the minds that are ruling will encroach upon that.

We have that dilemma, the human nature that violates the
constitution and the human nature that guides and oppose,
so we don't have to be fearing for what we are intrinsically endowed with.
f>1R KATJillONGUA:

I think we should make distinctions be-

tween principles and political choices if we don't want to
make a mistake.

The amendments to constitutions that the

distinguished lawyer is talking about, the entrenchment of
certain articles,
\''or ld.

these things are done all over the

So, we should not behave as if these are impossi-

bilities and never done elsewhere.
do so,

It is not correct to

and as a matter of fact, we in Namibia have no
that is a fact.

Which means we are

learning now democratic ways of life.

When you talk con-

democratic tradition,

stitutions and things like this, we are talking about institutions and not necessarily human beings.
come and go,

institutions remain for ever.

Human beings
That is very,

very important.
Therefore, we should not try to tie institutions to
whether he is a good person, maybe he might not change,
how do you expect people to do this sort of thing.

Na-

tions in the world burn themselves because individuals
happen to do bad things and constitutions were rendered

:.i
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useless.

say no, for a variety of reasons - whether they make sense
or not -we don't want to change the constitution or entrench anything in that way, it is a matter of choice.
All of us, I

think, have an idea about how things happen

in the world, whether in South Africa, but somebody has a
So, we just make a choice,

bit of experience of his own.

but we should not talk as if we are now going to become
special democrats overnight.

I

don't think so, that's not

So, we are learning and if we are trying

a possibility.

to involve some of the experiences of the world, whether
in South Africa, whether in Germany, whether in some of
the countries in the world that call themselves democrats,
which are now burning and going down and becoming nothing.
Then I

think it is important for us that we keep these

things in mind,
sort of thing,

and when we advise each other about this
I

don't think we should lose patience be-

cause these things are important.

We might make one mis-

take today and the mistake might slide for ever.

MR ANGULA:
Wiechers.

Yes, I
I

want to return to the point of Prof

think his point is this:

We have put up

strong mechanisms of amending the Constitution thirds,

two-thirds plus two-thirds.

two-

His question is:

Are

we satisfied with that or do we want to put in again the
clause saying that this particular clause should not be
changed?

That is the question he is asking.

Are we
I

satisfied with this two-thirds, two-thirds or do we want

,!!
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should never be amended?
MR MUDGE:

Yes, that is putting it very clearly.

CHAIRMAN:

It must be entrenched.

MR GURIRAB:

Indeed it is a very important matter we are

discussing now, and I think we have reached consensus that
we should have the two-thirds, two-thirds provision in the
constitution as a way of amending the constitution.
we do not have a democratic country here.

Yes,

I don't know of

a nation that at the beginning had a democratic culture.
A democratic culture is something that is'created by
people through institutions, laws and practices that they
produce.

The gentlemen - and they were only gentlemen -

who sat and wrote the American Constitution, to my mind
did not really have a democratic culture at that time.
They were slave-owners as they were writing.

"We, the

people" did not include blacks, they did not even include
women.
MR BARNES:
MR GURIRAB:

Or Red Indians.
A number of other categories that subsequent-

ly have become amendments to the Constitution of the
United States.

I don't want us to be saying here that be-

cause of this two-thirds, two-thirds we would preclude the
possibility of amendments.
only in terms of tyranny.

I am thinking positively, not
The amendments that were added

to the American Constitution were amendments for the
better.

I don't want to suggest here that we, the people
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of Namibia are not capable of enriching our constitution
that we are writing now.

We have benefitted from the con-

stitutions from other countries.

Maybe that is what en-

abled us to write a constitution in such a short space of
time, because of our knowledge about constitution-making.
But it is by no stretch of the imagination a perfect document.

If there is a possibility for us, as Namibians, we

now here and the future generations, to enrich it, to make
it something approaching perfection, why should we preclude that?

I don't only think in terms of bad things,

tyranny emerging on the Namibians,

I am also thinking of

Namibian saints who will make this document better.
Therefore I don't think the professor's suggestion has a
place here.
CHAIRMAN:

I misunderstood the professor earlier, but if I

can summarise, what apparently the professor is asking is
that that two-thirds, two-thirds position must not be
changed to make it simple to change it.
blem?

What is the pro-

We all agreed that it must be difficult to change

the constitution,

it is not a simple matter, so therefore

it must be done by two-thirds.
we should entrench that,

All he is saying is that

that the constitution must al-

ways be changed by two-thirds only.
MR MUDGE:

Agreed?

Thank you.

I don't want to come back, I want to say some-

thing, you must allow me to do that,

I think it is impor-

tant that I should say it at this stage.
Many people have their doubts about you and leaders
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You may be sur-

prised, Sir, that at this point in time there is so much
confidence in the future of this country, so much so that
prices in this country are unrealistically high, so much
so that nobody is running away from this country at this
point in time,
you,

and the reason for all this, I can assure

is the fact that strong statements have been made by

you as far as democracy is concerned.
past, forget about suffering,

Forget about the

I say that I personally have

been impressed by your commitment to democracy,
can let that impression -

and if we

I don't want to call it a per-

ception because it is not a perception - could continue in
this country, it is going to be a model for the rest of
the world,

and I think that this commitment to democracy,

that you have just now demonstrated, Sir, you must not
underestimate the importance of that.
that,

I wanted to say

I think it is necessary that sometimes things like

this should be said.

All I can say,

I think it was a step

forward.
CHAIRMAN:

Thank you very much.

fighting for that.
problem.

We are democrats, we are

When we come to the next one I have a

I want the three branches to follow one another.

There is a division, we have the principles coming inbetween the branch and the administration.
MR 1-lUDGE:

On another point of order,

then we might solve the problem:
this chapter,

I would ask,

and

Frankly, if you look at

you find so many repetitions, it is just not

I

,if
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true.

About everything that is in this chapter you also

find in the Bill of Fundamental Rights.
CHAIRMAN:

I am going to propose that the three branches

must follow one another.

So, before we talk about the

principles, can we talk about the judiciary as Part 4 and
the Principles as Part 5.

No, first administration of

justice, local government and then the principles.
MR MUDGE:

Why shouldn't local government come before ad-

ministration of justice, because local government is part
of the government structure.
CHAIRMAN:

Local government, then administration of jus-

tice and then directives.

We go to 69.

termed Part 6 becomes Part 4.

What is now

Article 93 - Structures of

Local Government.
MR MUDGE:
to make.

Please bear with me, I have a specific proposal
I think we must separate in this chapter local

government, municipalities from regional councils.

In the

meantime you have agreed - and I wasn't present at that
stage, but I agree with the decision, although not entirely - that the National Council will be based on regional
councils.

That makes regional councils become an integral

part of your government, your legislature.

For that pur-

pose I think we should go into a little more detail as far
as the establishment of regional councils are concerned,
and not leave it to parliament to pass that legislation. I
am just mentioning a few things which I think should be in
the constitution:

Establishment, which can only be a very

- lll short paragraph, then what we can call a constitution for
regional councils, but it is just another article, the
terms of office, the franchise, the qualifications of
members, the election and the powers of regional councils.
Then minor issues like the chairman, the meetings, the
casual vacancies, etc.

On a previous occasion we also

made an attempt at writing a constitution.

1\le left out

regional councils and thought that can be established by
law, and we ran into so many difficulties afterwards, that
from the experience we have we thought we can bring this
in.

I cannot see, frankly,

that it would create any major

problems, I cannot see that, because we don't want to
bring in controversial things, it is just ordinary procedures to be prescribed in the constitution, otherwise
again there might be the fear that at a later stage people
might come and undermine the National Council by amending
or making a law for regional councils which might destroy
the objective that we are now trying to achieve.

Just

that, the principle, that this committee decides whether
we want in our constitution to make provision, more specifie provision for the establishment of regional councils
and municipal councils.
t•iR KATJIUONGUA:

Just for the sake of time,

with ~ocedure,

I agree fully

and if I take f:.£m what l•1r l\ludge say_s, \

that there are no serious controversial matters, to save

\
I

time, to try to get our lawyers to begin to do the drafting work, then I think we will be remaining with a few

I
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This is a document that will come back for

presentation to the committee on Thursday only.
CHAIRMAN:

No,

if we work faster the committee may get it

back on Monday and we can call a meeting on Tuesday morning to look at a few of the paragraphs that we have
finished or the whole thing.

---

We will look at it and not

reopen the debate.
MR KATJIUONGUA:

If we have that possibility, then _if

either Mr Mudge and his delegation can briefly tell us
what stands in the chapter about regional government and
if we see on the whole that there are no controversial
matters,

then we give the papers to the lawyers and when

it comes back we look at them.

Then I think we will avoid

discussing every detail and take more hours.
~iR

ANGULA:

Yes,

I think Mr Mudge asked relevant questions

about regional councils.

It is true that we say for prac-

tical reasons the National Council can only be elected by
regional councils.

To me this is not a very difficult

problem to put up a structure for regional councils.
First of all we have the central government and the regional councils could take care of regional problems and
then down,
committees.

of course, municipalities, counties, village
What is important is that the establishment

of the regional councils will very much depend upon the

'\

\

\I
report of the delimitation commission, but I am quite sure
that they will be made up of people directly elected within that region, because each regjon might have different

\
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in the region,

So, the number of people

to make up a regional council, I think that

resides right here.

But these people must be elected di-

·-----------------------------------------What I am not quite sure whether it is the
rectly.

--

"winner-takes-all", proportional representation, that I do

not know.

But it should be made up of elected members,

elected within the region.
Terms of reference, that is about the functions they
have.

I think these are very regional things, to hear

about regional matters.

Franchise, that is the election

and there I am not quite sure whether it will be on some
kind of proportional basis, as we are going to elect ourselves proportionally, or it should be "winner-takes-all."
That we have to decide.

But to me the establishment of

these things is not really a serious problem.

Once we

delimitate the area and say that Windhoek, plus Okahandja
plus Gobabis plus Rehoboth makes a region, once we have
decided that,

then \ve say this area constitutes X-number

of people and we say each member in the region will represent 5 000 people,

then we know how many people are

supposed to be there.

Then we come to elections, we have

not decided whether it is going to be proportional representation or direct "winner-takes-all".

That can be dealt

with in a kind of a law in my view, we don't have to put
it in the constitution.

so,

I don't see any problem with

this unless there is something else.
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I am just worried about the procedure we are

following.

A proposal was made by honourable Mr Mudge and

then honourable Mr Katjiuongua made a proposal.

We all

have views, but unless we adopt a method on what we are
going to do, we will talk and talk.

I think we should

agree on a procedure how we will approach the discussion.
CHAIRMAN:

r

The proposal by Mr Mudge is that he has some

ideas on paper that they can give to the lawyers to put
in some kind of form,

',i,,

\!

II

. t I,,\

J.

and then honourable Katjiuongua

.Ij:\
'I

I

asked whether we will have chance to see that,

and I did

give the answer that on Tuesday we will meet to look at
the finished product.
HR fi1ATJI LA:

In fact,

Do we agree?
the proposal as we have it is a more

elaborate explanation of what we think should actually
fall under local government, and if you allow me I will
just complement Mr Mudge and he was going to say.
t·lR t-lUDGE:

I have read it out.

CHAIRMAN:

Can you read it out again?

t-lR t-lUDGE:

Just to give you some idea, then at least you

will know that there is not much in it.
establishment of regional councils:

i
I

t'i'e propose the

A regional council

should be established for every region delimitated as such
in terms of the constitution.

That meets the requirements

of t1r Angula.

e:-memb~;)elected
Constitution:

!
!

I

I
II
I

Every reaional council shall consist of

by ent:anchised voters :-" the region

on the basis of proportional representation. (

I
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Regional councils shall be elected

simultaneously for a period five years, the first election
to take place on a date determined by the president by
proclamation, but not later than one year after the date
of independence.
Franchise:

Every Namibian citizen over the age of 18

years, ordinarily resident in a particular region, but
subject to the same disqualifications applicable to voters
in national elections, should be entitled to vote for the
election of members of the regional council for the region
in which he is so resident.
Qualifications of regional members:

Every person en-

titled to vote in a particular region shall be entitled to
be elected as a member of the regional council for that
particular region.
1-lR HMlUTENYA:
!·iR

1'-1UDGE:

Is that correct.

You can argue about the detail,

I am just read-

ing what is in here.
l-1R

HM1UTENYA:

I think we have already agreed upon voting

procedures in the constitution.
RUPPEL:

It is already agreed, so we shouldn't depart

from that.

You can vote at 18, but you can't be elected

l-1R

until you are 21.
1·1R

MUDGE:

Subject to that, we don't want to change prin-

ciples that we have already agreed upon.

The same provi-

sions should be made for the election of members of regional councils as for members of the National Assembly.

~~~~.iMHRiNM!Mt!ii~ii.;?~1#1'4,#t-~,JM4WAAPii!... ¥!W6i&il&LWMS£A
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Provision should be made for the powers of

regional councils, which powers should, inter alia,
include the power to form part of an electoral college or
form an electoral college to elect representatives to the
National Council; to exercise on a regional basis all the
executive powers and perform the duties connected thereto
as may be delegated to the regional council by the Cabinet.

I would,

for instance, want to include delegated by

the Cabinet or by law.
MR RUPPEL:
MR MUDGE:

Parliament should do it too.
To exercise any power assigned to it by an act

of parliament.
Chairman:

Provision should be made for the chairman

and executive members to be elected.
administration, delimitation:

Meetings is detail,

Provision should be made in

the constitution for tne delimitation of Namibia into an
agreed number of regions.
now, but I think we must
MR RUPPEL:
MR MUDGE:

I

don't want to delimitate them

~Y···

Between six and twelve.
That we have

already~

That's the whole story.

As far as municipal councils are concerned, we have a few
ideas there which are very short, and I will give it to
the lawyers as well.
things,

These are more or less the basic

it's not something new.

MR BARNES:

The advantage that we see on this is, like we

are doing now, it is easy when you have something to accept or reject or improve than just speaking without
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That is the reason why my colleague

has suggested that it comes back to us.
CHAIRMAN:
MR ANGOLA:
up.

It has already been accepted.
I have three issues that I want to be cleared

One is the magic number nine for each region.

Each

region will have its own character and I think it would be
premature to decide how many people should be in a particular regional council.

Mr Mudge says there must be nine
·---=~=====--,_=====,...,.,.""""'=====

for all the regions throughout the country.
a problem,

To me that is

it cannot be possible, because each region has

its own different character in terms of population,

in

terms of what.
---------.----------------------

The second one is the date of election within one
year.

I have a problem with that for practical reasons,

not because I don't want these things to come into being
as soon as possible.

Is it possible to have these

regional councils ...
l1R KATJIUONGUA:

If one year is not enough it can be ex-

tended by parliament.
l1R

~1UDGE:

On a point of order.

the detial now.

I don't want to discuss {

We can come back when the lawyers come

I

bake and discuss that.
CHAIR !•JAN:

But it is very important for the lawyers also

to know what the problems are.
l'JR

ANGOLA:

I don't know what my colleague is complaining

about.
l'JR

RUPPEL:

No,

I

am not complaining, but

I

think you are

'4!1P44J£ :; 9

"¥1.........
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should suggest what you think what should be in the place
of what you state as a problem.

It would take us further,

otherwise we have to go back again and discuss what you
say.

When you have a problem with the number of members

you must suggest a number.
MR ANGOLA:

The number will depend upon the delimitation

commission.

They will have all the statistics available

in terms of the number of people, number of municipalities, number of counties, villages.

This must be repre-

sentative.
~1R

ROKORO:

As determined by law, not the delimitation

committee.
!-lR ANGOLA:
report,

But of course,

the commission will make their

then on that report you

~~he-Law.

The final

problem is on the executive, that there should be a regional executive.
there,

I thought it will be a regional council

then you have a number of government structures

operating.

This is a political body.

This executive will

consist of \''ho?
CHAIRMAN:

The region will have the normal government

structures as you are saying.
MR ANGULA:

No,

the executive is something of the civil

service.
~1R

HAMOTENYA:

If they are nine they are going to choose

three or four to become the executive.
MR ANGULA:

Then you have to expand on that and how is it
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Then you are going to say proportional

to the number of people elected.

It is a political thing.

But ~he government normally will have a secretary to the
regional council,

that is a civil servant who carries out

on a day to day basis the operations in the region, but if
you say you have to have an executive and these regional
councils are made up of people of different parties and
the party in the region who is the majority will form the
executive,

then you are running into trouble, because you

are creating structures which you cannot control.
DR TJIRIANGE:

I

am a little uncomfortable with having

detailed provisions about these things in the constitution which even is changed by a two-thirds majority.
These are practical issues.

I will look at it when the

time comes, but I would have been comfortable with just
mentioning those organs that we want to be created in the
regions and leave the details to the law.

We may create

something this year and find after two years that it is
not workable.

Now we have to call parliament to sit here

and change the thing with a
going to be cumbersome.

t~·o

thirds majority.

That is

But the law of the Assembly can

be changed if we find that these organs that we have
created are really not workable in the situation.

If \''e

put it here I have problems and I don't want to go into
details.

For example,

I will expand on something else.

If you look at Article 93(a), they are talking about regions and municipalities and we end up there.

If we want
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village councils in some other areas?
this way,

But if we put it

the delimitation commission will just have to

stick to this, regions, municipalities, fullstop.

They

will never come with communes, they will never come with
village councils because they are not provided for in the
constitution.
MR KATJIUONGUA:

We will discuss that when everything

comes back.
DR TJIRIANGE:

But then you have to back to the house and

ask for an amendment.
1'1R KATJIUONGUA:
week,

No, when the lawyers bring this back next

then we have everything before our eyes and then we

can go into that detail.
I was promised that under local government we will discuss the House of Chiefs, the Advisory House of Traditional Leaders, but from what Mr Mudge read I did not see
anything there.

But I must say, please forgive me, first

of all our chairman said the points on which members have
a problem and the majority feels differently, they can reserve their position.
ing are increasing,

I think the club of people reserv-

as we saw yesterday.

It is not only

Mr Pretorius and myself, now we even have a sister with
us.

So,

people should not annoyed,

I would only like to

state my position and then if the house disagrees, then I
simply reserve my right and the house can continue with

\
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I think you know me,

I want to inform you that - and

I am not traditional,

I think I am

cosmopolitan or international for that matter, but I have
been given instructions in the election that "if you don't
do this, we will not vote for you" and I have made some
I am here to make compromises, I think I

undertakings.

have made many of them, but what I want to state here is
that it is very important for me.

A House of Chiefs for

me is very important and as you can see I don't have a
vested interest in a house of traditional leaders and that
is why in my proposal I even said the head of state can be
the chairman,

I don't have to be there.

I only think that

these people want status of some sort, they don't want to
get lost,

they want recognition of some sort.

have a vested interest in the matter.

But I have people

who want to have some space in the sun,
thing is very important for me,
voters on this issue,

so, I don't

and therefore this

I cannot let down my

and if you disagree,

please register

my reservation.
The second point,

I think the method of electing

these regional councils, for example, we aareed in crinci~~======='-----=----'-~

~----~

----

ple that it must not be the same as for the
sembly.

-

National~

That is a fundamental principle, and therefore

r

proportional representation must not apply here.
member constituency must apply.

A multi-

You have several candi-

dates and the winners take the whole story.

They can be

from one party"or from several parties, the winners, what-

....,f!ii!Cl¥.AU!&IIBJJ,&...WI
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essence,

I think that is the method in

a multi-member constituency.

One winner can be

from Swapo, another can be from another party, but you
can't say because one got five people he still be
represented.
MR MUDGE:

But then it is a single-member constituency.

MR KATJIUONGUA:
CHAIRMAN:

More people stand in a single constituency.

MR KATJIUONGUA:
CHAIRt-1AN:

No, multi-member in the sense that ..

That's right.

More candidates can be there and the winner-

takes-all.
MR RUPPEL:

What you do in ~ region, you cut it up in a

number of constituencies and the winner of each ...
MR KATJIUONGUA:
member,

Whatever you say, single-member or multi-

the thing is that the winners will take all as

individuals who are put up by parties, if you like, candidates.

The house of chiefs should remain on the agenda

still.
MR RUPPEL:

I think it is on record.

t-lR KATJIUONGUA:

No,

the other side hasn't spoken, they

also made promises.
CHAIRMAN:

We are dealing with the question of the house

of chiefs first.
t-lR MUDGE:
t•lR RUPPEL:

Let's solve it.

Can't we finish the regional councils first?
About the method,

I think we agreed that Mr

Mudge vwuld read out his basic proposals and we wili._gi_y_e
instructions to the lawyers so that they come back with
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something.

So,

let's discuss these proposals with suffi-

cient detail to enable the lawyers to come back with something definitive.

On the detail I think the honourable Mr

Angula made some very good suggestions and I think they
are clear about some of the problems.
PR-system,

I think about the

there was already agreement on this House that

we shouldn't have the PR-system for those kind of elections,

that we have the constituency basis, but the answer

to that is that each reai~hich

has

been determined by

r"

the delimitation commission should then be cut up in small
constituencies with say, nine constituencies if you want
~-

~

nine members in the regional council, or if you want fifteen in it, you cut it up in fifteen and that is where the
very important contributi()n

l?-1

t;lr

Ang.ula comes~

A

--

regional council can be different depending on the nature
of the region itself.

In the north with the big concen-

tration of people there may be more people in the regional

.~c~o~u~n~c~l~·;l~.==~I~t~~l·=s==n==o=t==g:=o=i=n=q===t=o===a=f=f=e=c==t==t=h==e~H~o~u~s~e~~o~f~R~~e~ew
because there is only two ~le from each region..
everything will be basic.

So,

a good strnctnre it seems. 'J'he

-=

~

only thing is to ask the delimitation commission to cut it
up and then we have a simple process of cutting it up ip
smaller

constituencie~
_ -------.

There can be single-member con-

~=====-------------------------===

stituencies,

-

there is no problem with that and the winner
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of each constituency is despatched to the regional council
and then they send so many members here.
answer.

That is the

I just wanted to address myself to this specific

one, I hope that we can go on with this sort of thing so
that we can finish it.
MR HAMUTENYA:

On a point of order.

gence of the House.
town.

I ask for the indul-

There is a Soviet television crew in

Their main purpose is to film for their television

network our democratic process in the making.

They would

like to come here and film us quickly and then go.

Thank

you.
DR TJITENDERO:

I was going to make a slight amendment

for the local governments before Mr Mudge spoke,
two sentence amendment.

just a

I go along with what honourable

Ruppel said, but I was going to propose that since this is
going to come back to us, we don't have the discussion
now .
...___,

Those people who are taking the floor must make

either additions in terms of the establishment that was
submitted, the membership, the terms of office and then we
therefore submit the article on local government with
those instructions for drafting, because if we discuss it
now we are going to discuss it again.
l'lR l'iUDGE:

I don't intend quarelling too much about

whether it should be a "winner-takes-all" or proportional
representation, I do not have very strong feelings about
it, except that we have actually agreed on the principle
of proportional representation.
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CHAIRI'lAN:

No, we said it must be different from the man-

ner in which the National Assembly was elected.

MR MUDGE:

Yes, it must be different, that we agreed, but

the way I understood it, in all the discussions we had
about multi-member constituencies, is the following:

You

have a multi-member constituency, in other words a constituency with more than one member.

That is what you mean

when you talk about a multi-member constituency.
wise you talk about a single-member constituency.
not fight you on this one, I

I will

just want to get clarity so

that we don't get confused by terminology.
constituency works this way:

Other-

A multi-member

You have a region, you di-

vide the region into six constituencies, then you have an
election in every constituency and the seats in that constituency are then allocated to parties in proportion to
the number of votes they get.
accept it,

I am not saying you must

I only say this is a multi-member constituency.

Otherwise you divide the region into constituencies and
then you have a normal election on a single-member constituency basis.

It doesn't mean that there will only be one

candidate, there will be more candidates, but only one
will be elected.

CHAIRMAN:

That is the one they want.

MR MUDGE:

It is your right to decide what you want, but

don't quarrel with me about terminology when I talk about
a multi-member constituency.
what it means.

I think we now understand

Personally I think we must now discuss
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by Mr Hamutenya in the first discussion which I opposed.
I remember that very well.
constituency.

He proposed a single member

I never agreed to that personally, but we

can discuss that, I don't think it is that serious.
As far as the powers are concerned, I want to address
myself to Dr Tjiriange specifically.

The powers of these

regional councils, they will only have powers delegated to
them by the central government or in terms of a law.

So,

actually, in terms of the constitution they have no
powers.

It is only a machinery which is at the disposal

of the central government to take government to the people.

We had bad experience of centralising government and

ruling the whole of the country from Windhoek.
that you will have government departments there.

You said
Quite

right, but over the years in every country in the world
you found that officials aren't enough, you can't rule
only by bureaucrats.

You need local people to advise the

government and even to take some decisions.

In other

words, if in Rundu or in Katima Mulilo you have to decide
whether a specific road is going to be reconstructed, you
don~t

first of all leave it to the officials and secondly,

you don't decide in Windhoek.

So, I don't think the

honourable member should be uncomfortable about it.
said he was uncomfortable.

He

I want to leave it there and

not go into too much detail.
Number of regions,

the number of voters in a region.

'

t~.
-/ ·
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I think there are two possibilities.

The one possibility

is - take the Ovambo-region as an exam2le:

You can divide

the Ovambo-region into more sub-regions to have an equal
number of voters in the regions, but then you might have
too many regions.

The other possibility is to have one

region, but for that region have more members.

There are

the different possibilities, you have to decide.

~J

worked on the assumption that every region will have an
equal number of voters, other people worked on the assu~
tion that some regions will have more voters than others.
~

But Mr Chairman,

thes~Je_oetail.

<

As long as we agree on

the principle, then we can discuss that.

We are not very

firm on anyone of them, we will be prepared to look at
them.
CHAIRMAN:

We aren't opening the debate.

The proposal is

that the lawyers get the papers, go and work on it and
bring it back to us so that we can discuss and amend it.

------

~1R

RUPPEL:

There is one important thing that Mr Mudge

raised on which there is already agreement.

l\le agreed

that i t >:ill be regions determined on a qeogumhical

1

basis, not this number thina.

\f

That is why honourable Mr ~

Angula already said it will have

giff~rent

numbers in the\

~====~----~----------------------=-.~~~~~

regional councils.
CHAIR~1AN:

Coming to the house of chiefs, seeing that I am

a chief too I wanted to say that ...
!-'JR BARNES:
CHAIRt-lAN:

I am putting your chieftainship in dispute.
Let's admit, it is a fact,

that the chiefs can
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feel a sense of participation.
very effectively.

Kaunda plays that role

I don't know what their powers are, but

they should gather in a dignified way and they discuss I
don't know what,

and the chiefs are happy, they go.

talk for the unity of the country.

They

On the other hand,

a

chief by definition represents a tribe in our context, so
while we are talking a unifying factor he also serves as a
person who is corning to promote division, because he is
talking about his tribe only.

It is a question of how to

strike a delicate balance between these two forces.

Even

during the campaign I could see, because we called the
chiefs together and addressed them and it worked in some
cases.

So therefore whether it is a house of chiefs - it

shouldn't be a house because we have already created a
second house.

The option was either the house of chiefs

or the second house we

creat~d.

It must be something

else.

MR HAMUTENYA:

I think we can provide for a house of

chiefs outside the constitution by an act of parliament,
and we can make it very liberal, to say meet twice a year
to discuss their traditions, but to give them some dignity,
meet.

some opportunity, some framework where they can
We can maybe give them an allowance for travelling

to Windhoek once a year and that is that, we leave it at
that.
MRS ITHANA:

I am one of the few Namibian traditiona-

I~

- 129 lists,

I like chiefs,

I respect them, but you know,

I

have problem nowadays, because chieftainship has been
turned into a commercial venture.

Some people who wanted

to shine in the community proclaimed themselves chiefs or
because of other factors ordinary people were imposed on
the people that way and made chiefs.
when we are talking about chiefs.

I am really lost

I have difficulties in

knowing who is a chief or who is a traditional leader.

If

we could have a definition or maybe a criteria that will
tell us who is really a chief so that we accord this highly respected people of our society a position in the
future running of the country, then I won't have any problem, but I don't want commercialisation of chieftainship.
DR TJIRIANGE:

I wanted to suggest along the same lines

that Comrade Hamutenya suggested,

that really the chiefs

won't mind very much whether that instrument is in the
constitution or somewhere else, as long as they are recognised in one way or another and give them a sort of
advisory function to the president.

The come once a year,

they go around the state house,

talk to the men there,

they eat they cows and go back.

But I don't think we

should really put them in the constitution.

~e may

just

say that there will be council of traditional leaders
which will be provided for by the law.
t·lR

RUKORO:

I support the ideas put forward here that we

provide a constitutional provision that will enable parliament to create a statutory body called Council of

I

~~-

_ _, _ _ _
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The constitution makes provision

for it, then it becomes a statutory organ and the act will
specify its functions and powers.
MR KATJIUONGUA:

Advisory Council of Traditional Leaders.

CHAIRMAN:

So we eliminate the non-traditional ones.

MR MUDGE:

I do not entirely agree.

I am not against the

council of chiefs .•
~iR

BESSINGER:

I would like to propose that we first leave

this issue of house of chiefs and work through the document.
CHAIRMAN:

Local government is finished,

it is for the

lawyers.
t·iR

BESSINGER:

As far as the chiefs-issue is concerned,

would follow the suggestion made by Comrade Hidipo.

I

It is

a very antagonistic topic at this point in our history as
to who is a chief and who is not a chief.

I am also aware

of some house of chiefs which has already been established
where some chiefs are allowed and other chiefs are not
allowed.

So that is something that will take a long time

to unravel.
CHAIR~1AN:

t·iR

1\lUDGE:

So, I agree with Comrade Hidipo.
What did he say?
I had the honour to work with chiefs political-

ly for some years now.

Maybe I have s little more ex-

perience of chiefs than Mr Katjiuongua.

He has only re-

cently become involved in the chief-politics, because as
he has already said, he is not traditional, he is westernised or whatever, cosmopolitan.
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want to put together a house of chiefs, I think we have
serious problems, because then we will have to decide
exactly how it will be composed, who is going to be elected, how they are going to be elected, how they are going
to be remunerated, what their powers will be, etc., etc.
Frankly,

I do think we must allow them in their own parti-

cular traditional manner to constitute themselves into a
body,

even if they can't agree on one, let them have two,

I couldn't care less.

But that is important,

I am not

saying it is not important, but I say to prescribe to
them,

to dictate to them exactly how they should consti-

tute themselves,
concerned.

I have a little problem as far as that is

Maybe we should talk to them and ask them how

they want to do this.

But what is important, that in the

constitution it must be made clear that the future government will be prepared to consult or to negotiate or to
meet the traditional leaders of this country.
words, we must recognise them.

In other

That is important.

I have a slight problem in deciding exactly how this
body must be composed.

That is the only problem that I

have, but not being a traditional leader I will of course
not insist on any particular procedure to be followed.
But let's discuss it openly, let's discuss it with them.
Maybe you have,

I haven't.

How do they want themselves to

be constituted?
f-iR

RUPPEL:

I am not quite sure what honourable Mr Mudge
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establishment of an advisory council of traditional
leaders.

Traditional leaders and not chiefs, because I do

not know who is a chief.
MR GURIRAB:

Even with that clarification I have a funda-

mental problem with chiefs and headmen, even when we call
them traditional leaders, it is the same thing.
MR MUDGE:

They are there.

MR GURIRAB:

Yes,

I basically consider the people I see

around carrying those labels as fellow Namibian citizens,
nationals of this country.
good,

Some are like the rest of us

some bad, some very, very bad.

My problem is,

whether you have it in the constitution or whether you
establish something for them by an act of parliament, we
are saying that the government of Namibia has to somehow
involve itself in tribal affairs.

In some cases there is

a dispute as to who is a chief of a given community.

How

are we going to make the selection process after we have
created something for them, either in the constitution or
by an act of parliament?

How are you going to tell who

qualifies to come to that house?
that?

How will you determine

In some cases it is clearcut, it is a paramount

chief accepted uniformly by a given community.
instances not.

In some

Some were imposed by the colonial autho-

rities and they are now the ones in charge, but people
look to others as their authentic leaders.

How are we as

the national government going to decide as to who guali-

- 134 fies?

If we think they have a positive contribution to

make in the nation-building, in the democratic culture
that we are trying to create, the best we can do is to
issue a sense of the parliament, or maybe the president
will make a statement for them to decide on who their
chiefs are.

Presently I see a problem whether it is in

the constitution or by an act of parliament.

It remains

the same problem.
MR BARNES:

One thing we have to understand, we will have

to accept the roses with the thorns.

There is no way, no

matter how good and democratic our constitution is, that
we can wish away some of the sins of the past.

I would

have thought - and I support it hundred percent -

that if

we put into the constitution that this constitution makes
provision for a body representative of traditional leaders
or whatever terminology, we have to• make provision in the
constitution, because eventually these chiefs will cause
so much problems in the country because we ignored them in
the constitution.

That is one problem that I have.

The other problem that I have is that they are not
stupid.

Whether they are there by colonialism, whether

they are there by the Royal House or whether they were
nominated as a result of a cousin that didn't pay his dues
and another cousin took over, that is their problem, but I
have to accept that they are there.
Now I say we should give them status, because this is
all they want.

They want R300 and recognition no matter
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Let's

accept these old gentlemen, some of them are young.

But

let's say they constitution makes provision that four members of the traditional representative house or traditional leaders house will serve ex officio in the National
Council.
MRS ITHANA:
MR BARNES:

No ways.
To show that their collective voice can be

heard through this council, or two members.

Isn't that a

way of at least honouring them and giving them status so
that they won't bother the government? The alternative is,
let them then just be mentioned in the constitution and
they constitute themselves.

If they don't constitute

themselves it is their problem.
MR KATJIUONGUA:

It was said that it might be a wasting of

space in our constitution.

This is a country that for

many is not a bad model in terms of its achievements, Botswana, and they have about four pages on the composition
of the house of chiefs, members of the house of chiefs ex
officio, elected, and all those things are specified.

But

I support the proposition by the honourable member that
parliament may or shall enact something to create a house
of traditional leaders.
cause I really think,

I think that is important, be-

and the other day I talked to Untag-

people and honourable Iyambo knows about that problem because he was on that trip when the Untag-people went
around the country,

and I tell you they experiences pro-

- 136 blems at Okakarara and a number of other areas, people
were just not co-operative in a matter of life and death
drought because of a number of problems.
have problems.

I don't Hant to

You talked about a tribal and national

This reminds me of the discussion that was between Lenin
and Trotsky and at some stage later between Stalin and
Trotsky about nationaliim versus internationali~m.
all I

But

am saying is that we are a society in transition and

I think we should give these people some recognition.

If

the head o£ state can talk to them, be the chairman at
their meetings, it is just the point Mr Barnes was referring to.

I have no problem

talk to these people.

tha~

our president will

I am not afraid that he will take

my chiefs away and make them Swapo, that is not my concern,

they can decide for themselves.

But all I want is

recognition in the new society £or the institutions of
these people Hho have a history in many cases of contributing to our struggle £or independence.
up about thirty years ago, but

~bat

1\'e only picked

was done by some

people before \o:e carne into existence and to give them recognition.

In many cases acc£ss to communities goes

through these people.

<

-·

Maybe there will come a time after

a certain phase of transition where maybe traditional
authority will break down and maybe people will become
more urbanised.

Time will tell the necessity of this

whole exercise.

But initially I want to support the pro-

posal by the honourable Dr Tjiriange.
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I know the suggestion came from me, but I

got scared later, because I don't know the implication of
an act of parliament will be.

Does that imply in any way

that the imposition of the authority of these people •..
MR KATJIUONGUA:

But it must specify all these things. We

will debate in parliament.
MR RUPPEL:

(Discussion)

Our children will never understand this pro-

vision.
BUSINESS SUSPENDED.
BUSINESS RESUMED:
CHAIRMAN:

Administration of Justice, page 63, Article 87,

Judiciary.
MR MUDGE:

Article 87(1):

Just a very technical question.

Shall the power vest in judges or judicial officers or
shall it vest in the Supreme Court of Namibia?

Will it

make any difference if we say the judicial power shall be
vested in the Supreme Court of Namibia, which court shall
be the guardian of the rights, liberties and freedoms of
all persons in Namibia?
ADV CHASKALSON:
ce.

I think this is very important.

I don't think it will make any differen-

The judicial power vests in the judges, a structure

of the Supreme Court.

You had constitutional provisions

earlier on which make clear that the constitution is the
basic law and it shall be administered by the courts. You
are not going to add anything to the courts' powers.

If

you want it as a declaration, that is a different matter,
but it is not going to add anything to the courts' power
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if you put it that way.
MR MUDGE:

But you don't say the legislative power is

vested in the members of the National Assembly, you say it
vests in the National Assembly.
CHAIRMAN:
MR RUPPEL:

Yes, this is more precise.
The structure of the courts, the basic struc-

ture which we foresaw was the supreme court and the
supreme court would have two kinds of jurisdiction - an
appellate jurisdiction and it would have constitutional
jurisdiction, but also one must say on a clear basis.

The

original jurisdiction in respect of also constitutional
matters would vest in the so-called High Court.
tional matters will be heard there normally.

Constitu-

If there is

no evidence involved and it is purely a question of law it
could also go to the Supreme Court.

The reason why we

propose such a structure is because of the peculiar difficulties with manpower, to run a fully-fledged court system
in Namibia.

We will probably for a very long time in the

future ..•.
DR TJITENDERO:

On a point of order.

I think Comrade

Ruppel is explaining the structure which we are coming to
under (3).

Can we first settle (1)?

MR ANGULA:

I have no quarrel with the formulation of

honourable Dirk Mudge but I just need to be informed.
When you say that the judicial power will vest in the
Supreme Court, does it mean that the Supreme Court includes also the lower courts, magistrates' courts and
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Can't we find a general term to cover all

of them?
MR MUDGE:

May I make it clear?

lawyers and legal people.

I want to be led by the

I just made a proposal.

To me

it sounded strange that you say the judicial power shall
be vested in persons, I think it is vested in an institution.

Maybe I am wrong, but then tell me.

MR KATJIUONGUA:

I think the Supreme Court is at the apex

of our judiciary system and the Supreme Court is explained
here, what it consists of.

Therefore I think the Supreme

Court is a solid concept all over the world.

Therefore I

think to have a concept of the Supreme Court is logical,
because the explanation lies in Article (3).
MR RUKORO:

I think Comrade Angula's problem is that when

you say "the judicial power vests in the Supreme Court",
the Supreme Court does not include magistrates and other
inferior courts.

So, it doesn't help to say that the

structure of the court will tell us something about the
Supreme Court and the judiciary.
ADV CHASKALSON:

The use of the words "judicial officers"

were chosen deliberately to embrace people who weren't
judges but perform judicial functions.

I am sure that is

the reason for the selection of that word, to show that
those are the persons having judicial power and that they
are subject only to the constitution and the law.
MR ANGUtA:

The argument is that it should vest in an

institution rather than people.
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Then one would simply have to say that

they should be vested in the courts.
MR RUPPEL:

The courts are much wider than the judiciary,

the courts of Namibia.
MR MUDGE:

And the court structure shall consist of and

then you go on.
DR TJIRIANGE:

This does not include quasi-courts of

course.
CHAIRMAN:
MR RUPPEL:

Article (2).

Agreed.

Article (3)?

May I just come again here.

repeat everything which I said.

I am not going to

Basically there will be a

Supreme Court and under that there is a second instance of
our courts which will be manned by judges, a High Court
also with its seat at Windhoek, but that is not something
we should write into the constitution.
diction is the next question.

Then the juris-

There will be a Supreme

Court, there will be a High Court.

The reason for having

a Supreme Court with a jurisdiction which will only force
it to deal with matters which are on record already, they
don't have to hear evidence, they don't have to be bogged
down with any lengthy trials, is because of our manpower
problem in this country.

We will probably have to follow

a similar system as other states in the Southern Africa
context, like Botswana, Lesotho, where they draw the top
judicial officers from countries with a similar jurisdiction as Namibia or what we would have, and in that way you
overcome a very serious shortage of qualified persons.
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will deal with all the matters which courts normally deal
with.

They will also have a clear jurisdiction as far as

appeals are concerned.
CHAIRMAN:

We are talking about structures.

When we come

to the relevant clause you will give the functions.
MR RUPPEL:

We will just say the court structure shall

consist of a Supreme Court of Namibia and a High Court of
Namibia, and then magistrates and lower courts.
11

This word

inferior 11 is a bit inferior.

MR BARNES:

What about the constitutional division?

MR RUPPEL:

That is why I said I must actually explain

what comes next so that one can justify these structures.
MR BARNES:
here:

11

On a point of order.

It is so descriptive

The court structure shall consist of a Supreme

Court of Namibia consisting of a general division, appellate division and constitutional division ...
MR RUPPEL:

We don't want these divisions, we want to sim-

plify the structures and have exactly what we intend
having, an independent, strong court which is going to
adjudicate on constitutional matters.

You don't have to

have these divisions.
MR BARNES:

But we make provision in the constitution for

a constitutional court.
MR RUPPEL:

No, you don't have to do that.

That is our

point, we want to amend it.
MR BARNES:

But we have agreed to that already.

I say it
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consists of the various divisions, and then the magistrate and inferior courts I understand as where these traditional powers come in.

Then we will have to change the

constitution.
DR TJIRIANGE:

My problem with the division of the courts

as it stands now stems from the following:

If we have one

Supreme Court with the judges and with these divisions,
general division, appellate division and constitutional
division, what will happen if judge A sits in the appellate division to judge over an appeal which his colleague
has taken a decision on and he rules that out?

The next

time if I come and there is a case, then I am sitting on
the bench and I am hearing an appeal, I will have that
revenge because yesterday he turned down my decision, now
I will show him.
appeals.

So, the same judges are looking into the

That is one reason why I have problems.

Another one is that if you have a single system where
the Supreme Court also looks into the constitutional
issue, it is very simplified and it can also be an appellate court.

Where the decision has been taken in the

lower court, then it becomes an appellate court, but not
rotating the same judges in the appellate court to turn
down or review decisions that have been taken by their
fellow colleagues in the same court.

This is where the

problem is, and it is even unnecessarily complicated.
don't know whether I am making my point.

I
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I thought what we are dealing with here is the

hierarchy of courts.

First you have the Supreme Court. In

that Supreme Court you can have three divisions, not so?
The general division, the appeal division and the one
called a constitutional division, still in the Supreme
Court.

Then you have a High Court, then you have magis-

tratres• and other lower courts.

I thought this is the

hierarchy you are talking about.

I thought the judge will

make a decision in the High Court, then somebody appeals
to the Supreme Court, then in the Supreme Court you have
the appellate division.
DR TJIRIANGE:
MR ANGULA:

There is no High Court here.

No, I am trying to put these divisions here,

because you have left out the other divisions, and people
are worried about the constitutional court.
ADV CHASKALSON:

I will try to explain what the divisions

mean, because I think it may solve some of the problems.
You can have a Supreme Court with a number of divisions.
It doesn't mean the same judge is sitting in each one of
the divisions.

The distinction between the Supreme Court

and a magistrates• and inferior courts is that in the
Supreme Court you get judges, in the inferior courts you
have people who are not judges as presiding officers.

It

is correctly being said that there are three divisions in
this constitution provided for in the Supreme Court.
There has been provided for what is called a general division, an appellate division and what is called a constitu-
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That doesn't mean that the same judge

sits in all three courts.

You can have judges appointed

for your general division, you can have judges appointed
to your appellate division and you can have judges appointed to your constitutional division.

Each division can be

kept separate and they will all be part of the supreme
court.

Now, the practical problem that has been raised by

the honourable member Mr Ruppel is that there may not be
enough persons to appoint as judges in the three divisions
and that you therefore want a hierarchy of Supreme Court,
which has really got a division which will hear cases initially, and another court which will have an appellate
jurisdiction, and that it will not be necessary to break
up your appellate jurisdiction into both ordinary matters
and constitutional matters.
I should just pause a moment to talk about constitutional matters.

The concept of a constitutional court is

one which exists in some countries and doesn't exist in
other countries.

In the United States, for instance, the

Supreme Court of the United States hears constitutional
matters.

In Germany there is a separate constitutional

division, but the integrity of the constitution depends
really upon the integrity of the judges, and whether the
judges are appointed to an appellate division or a constitutional division, if they are judges of integrity, then
the integrity of the constitution will be protected.

So,

there is no magic as it were in calling a particular divi-
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The advantage of a con-

stitutional court, which some people see, is that you get
specialists there and they deal only with constitutional
matters and you can therefore select for those judges
people who will deal with constitutional matters and
nothing else, and they won•t hear anything else.

But

that, for instance, is not the case in the United States
where the Supreme Court judges hear all matters coming up
to the Supreme Court.

A lot of their work is involved in

constitutional matters.

so, the difference in the divi-

sions doesn•t mean that one judge is going to sit on appeal on one day and the next day will be sitting on appeal on his colleague.

You can keep them separate and

they will still all be part of the Supreme Court,
separate divisions of the Supreme Court.
are two principles:

just

so there really

Do you want a separate constitutional

division or do you want an appellate division which will
hear all appeals including constitutional matters?
will be the first principle.

That

If they are judges of inte-

grity in your appellate division they will deal with constitutional matters in the same integrity.

That is the

first principle you have to decide and until you have decided that principle, none of the other sections can really be determined, because this constitution has been
drafted in accordance with the working paper which makes
provision for three divisions and a separation of constitutional matters from other matters.

If there is not
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So I would suggest that as a

matter of principle you decide whether there should be a
constitutional division to deal with constitutional matters or whether there will only be an appellate division
which will deal with all matters.
MR RUPPEL:

Yes, there is indeed no magic in the word and

whether you call it constitutional court, but what I want
to really impress here that we must be realistic, we will
not be able to get a whole division full of specialists
who only deal with constitutional matters.

What we will

be able to get if we are very lucky in this part of the
world is a few judges with integrity and with experience
and they have to deal with a whole lot of matters, including the constitutional matters.

There is nothing

wrong with that, they are qualified to do that, they will
be top judges and that is the only way.

You must take

these realistic constraints of the Namibian situation into
account and not write a constitution for Germany where
they have 30 million or 60 million people and where they
have enough judges to draw from to do this specialised
kind of work and pay for them if they sit there the whole
year and don't do anything.

We cannot do that.

For many

good reasons we really have to streamline or structures to
comply with our own very peculiar situation in Namibia,
and I think that is one of the obligations resting on us
sitting here.

We don't write a thing for the moon, but
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This

proposal from our side, that, as we see it, will really
fit our situation.
DR TJITENDERO:

Along the same lines I was just going to

ask a question.

For the reasons that honourable Ruppel

presented, the lack of person power in our initial stages
of development, is the court structure, as it appears
here, not the amended form, more in conformity with the
court structures in the Republic of South Africa, because
I do believe that for the reasons mentioned we would have
to have a structure that would be in conformity within the
region because

we will be forced to get specialists at

that skilled level from other countries initially, instead
of being locked into only one situation.

I think the

issue of lack of person power will not only apply to the
court structure anyway, I think perhaps right across the
board in all other development sectors.
DR TJIRIANGE:

You must rest assured that if we have the

system as it is here, you will have people appointed to
the appellate division and the constitutional division
doing nothing maybe for two-thirds of the year.
tutional cases are not so many.
one once a year.
nothing.
situation.

Consti-

You may even only have

The man is there, getting money doing

You must rest assured that you will have that
But if we have a Supreme Court which can do

all this kind of things, then we have no problem.

Then

there is a High Court there, the Supreme Court will do the
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if we do it this way, we will have a lot of judges there
getting money for nothing.

Only the people in the general

division will work.
MR BARNES:

I would like to ask the question to the legal

people before I submit my arguments.

If we have X-amount

of judges and the judge that is appointed to the constitutional division hasn•t any work in the constitutional
division because no matters have been referred to him, can
that judge be used in the appellate division or in the
general division first?

Is that possible?

In other

words, is the allocation of work done by the Judge President or the Chief Justice?

Can you just explain that,

without me giving my turn to speak away, because it would
help me to cut down on my submission if I have the answer.
ADV CHASKALSON:

It depends again upon your statutes as to

what is permissible.

In England, for instance, the master

of the role who is really the head of the court of appeal,
can sit in the House of Lords as well and sometimes does,
but the very rarely do because of the overlapping of functions.

There is a question of dignity, as to whether a

person who is the president of the constitutional court
should sit in a subordinate role in a general division
under a judge president.
taken into account.
ple.

So all those factors have to be

But there will be nothing in princi-

There are various ways of handling it.

You could

have a constitutional division which is constituted and
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judges, or you have judges who will only come together
once a year for a week and that will be the basis of their
appointment, that the president will convene the court on
the understanding that when it is convened they come
together very rarely.

In Botswana and Lesotho they have

appeal courts which are constituted from judges, some from
South Africa, some from Commonwealth jurisdictions and
they have irregular sittings, they are not permanent fulltime judges.

They have a chief justice of the appellate

division who isn't even a full-time judge, but they come
together at different times of the year and they are constituted.

So, there are all forms of different struc-

tures which you can set up.

But to have a judge of the

constitutional division sitting in a subordinate position
in the lower court, I think, is undesirable.

It could be

done, it just doesn't seem entirely appropriate.
MR BARNES:
power.

That actually eliminates the problem of a man-

So, if you have a constitutional court, you can

contract judges on a temporary basis to attend to constitutional matters when it is necessary only.

My further

submission is that as we were sitting here discussing the
functions of the National Assembly and the National Council and the president on the working order of assent, we
were mentioning a constitutional court consistently, and
if at that stage members knew that they wanted a different
form of judiciary, it would have been mentioned, because
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Mr Chairman, again, to give stature, meaning

and confidence to the Constitution of Namibia, we agreed
that we must draft a document that will in no uncertain
terms display the responsibility and the absolute desire
to embed democracy in our part of the world.

But if we

have accepted the principle that, in the event of the National Assembly passing a law and the House of Review
finds out it is unconstitutional, the mechanisms are there
to refer it to the constitutional court.

Now why should

we do away with the constitutional court when it is possible ....
MR ANGULA:

On a point of order.

I think what the collea-

gues are saying, the supreme court can constitute itself
in a constitutional court when needed.
appeal court when need be.

It can also be an

I think the idea of a consti-

tutional court is not done away with.

The only thing is

that the supreme court can constitute itself in a constitutional court.
MR BARNES:

I think that is my understanding.

Then we are still firm that it should be men-

tioned in the constitution that there will be a constitutional court.

If by some other law provision is made for

the internal workings of the supreme court in its totality, we will look at that proposal, but we have made provisions and have agreed in principle on the constitutional
division as a fact.

Therefore, if we delete the consti-

tutional division, we will have to rearrange the mecha-
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I am not arguing for the sake of submitting an

idea, we have agreed on mechanisms.
MR RUPPEL:

We agree with that, I don't know what your

problem is.
MR BARNES:

My problem is that I would like to see a con-

stitutional court in here.
MR RUPPEL:

It is the same judges, they just put another

cap on.
CHAIRMAN:

When we have enough judges we will have a sepa-

rate one.

The problem here is, can we mention the con-

stitutional court?

Yes, we have agreed on it a long time

ago anyway.
MR RUKORO:

It is not a question whether we can mention or

not mention it.

Once we mention in the sense that it is a

division of the supreme court, then there is the implication in terms of manpower.
CHAIRMAN:

Then you can hire from somewhere.

MR KATJIUONGUA:

Sometimes we also get confused.

We were

talking about these things all along since we started.
Now my neighbour here to the right says we don't want that
when this issue is
"we"?

dis~ussed.

When he says "we", who are

I think this must be made clear so that we know

that now we are starting something new, so that it doesn't
look like somewhere in the middle of the road we have
changed everything.
I have no problem with the proposal proposed here,
but seeing from the arguments about the constitution,
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day.

That is my worry that maybe initially we may need a

body that deals with these matters until the situation
stabilises that we no longer need something like this.
But initially we might require something like this and the
distinguished lawyer talked about the example of the
appellate court in Botswana which I wanted to use as well,
where people don't have to be there permanently, where
some come from Ghana, some come from South Africa and some
other places.

So, I think there are some things about the

court there in terms of manpower.
But the last question I want to ask the lawyers, in
this type of business, now discussing the judiciary, is it
appropriate to put the qualifications of these people in
the paper or is it done separately, because I see no qualifications.

Maybe I can also become court judge or some-

thing like that.
MR RUKORO:

I was going to support the position advanced

by honourable member Ruppel that to rationalise the system
really, what we need is a high court in the first place as
a court of original jurisdiction, and then a supreme court
as the court of final appeal, just like we have at the
moment.

At the moment we have a general division which

functions as the High Court and then we have the Appellate
Division which up to now has dealt with constitutional
matters, and I think to our satisfaction.
we are going to create ....

But the moment
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With due respect and on the grounds of princi-

ple I must make mention to the committee that the two
members advancing these ideas, with due respect and I am
saying this with great respect - has a vested interest in
this particular matter.
MR RUPPEL:

It•s not a point of order.

MR BARNES:

It•s a point of order.

mittee•s attention to this.

I am drawing the com-

One could not in all fairness

say that it would be an impartial idea, because on my
point of orders, may I with due respect refer you to the
working paper which is identical to this plus the principle decisions that we have taken already.

So, may I just

make mention of the fact that there is a vested interest
and it cannot be judged as an impartial contribution.
CHAIRMAN:

Well, that is a very serious charge against the

future judges.
MR RUKORO:
persons,

Their integrity is important.

Can we hear the names of the two interested

just for the record?

CHAIRMAN:

Who are they?

MR BARNES:

Mr Ruppel and my learned friend, Mr Rukoro.

MR RUPPEL:

It•s a very honourable House, I won•t say

11

junk 11

•

MR RUKORO:

Mr Chairman, I was not even aware that there

was a rethink on the part of my colleague here and Dr
Tjiriange on this subject, I
very committee.

just heard it now in this

That is why I sat for a long time trying

to digest the implications of all this and then having
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came to the conclusion that this really does make sense,
and now here I have to listen to this most incredible and
most serious allegation that I have a vested interest in
this type of thing.

All I was trying to say, Mr Chairman,

was that the system that has served us so well up to now
in this country, colonial as it may be, namely the general
division we have here, which is the effective High Court
of this country, plus the Appellate Division which would
be the equivalent of our Supreme Court, this very Supreme
Court has dealt with countless constitutional questions,
and it has proved itself.

Either we are talking of the

individuals we are going to have in this court, then I
understand, then you may have an argument, but when we
talk of the institutions, the structure, Sir, let's be
clear on that, we are proposing nothing less than what we
have now and what up to now has been so effective and professional and with hundred percent integrity.
know what we are talking about.

So, I don't

We are simply trying to

rationalise manpower resources that will be available to
us.

So, in other words, I reject the allegations with the

contempt it deserves, with respect.
CHAIRMAN:

Well, honourable members have been very gentle

to one another so far, and of course we are getting tired,
but I think we withdraw these statements.

I

request all

the honourable members that we don't create feelings.
DR IYAMBO:

I

was just going to say, on the basis of the
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move ahead, if honestly this is in any case going to serve
us well, within the constraints of the manpower that we
will be having and only just to make sure that both the
constitutional interpretation and definition will definitely be adhered to and be dealt with and with all other
relevant issues, be they of appeal nature.
DR TJIRIANGE:

I

just want to add a little bit to clarify

something honourable Barnes have said in view of the
example that the lawyer has given us here, the example of
Botswana.

One difficulty with that kind of arrangement is

that there is the serious danger of delayed justice, because they may meet once a year or even twice.

Just

imagine, the court has now met in January and at the end
of the February somebody gives the appeal or whatever, and
they will only meet next January again, so he has to wait
until next February.

Delayed justice is a problem for me.

So, I think what the honourable member doesn't really
understand here is that nobody wants to eliminate the constitutional court.

That is not what we are trying to do.

Nobody wants to eliminate that.

On the contrary, we want

it to be there and be carried out immediately.
CHAIRMAN:

Can we mention it?

DR TJIRIANGE:

Then we reassure him.

But the implication of mentioning it is

that once you say that there will be a supreme court and a
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manpower.
CHAIRMAN:

You can explain that it may be the same court

acting.
MR RUKORO:

Can we do it this way, saying the supreme

court having both appellate functions as well as constitutional.
MR RUPPEL:

The important one is that the High Court in

the first instance must also have so-called constitutional
jurisdiction, because you will find many cases, as we have
seen in the past here, that the matter comes to the court,
it is a human rights complaint.
matter now or not?

Is it a constitutional

It happens very, very often.

You

can't classify these things and put them in compartments
and say this is a constitutional matter, this must go to
another place.
DR TJIRIANGE:

What I am trying to say, there should be a

separate article following one, actually stipulating what
each and every court does, what jurisdictions each of
these three courts have,
here.

There must be that division

This will put Mr Barnes' fears to rest.

MR MUDGE:

I will be very brief.

I think it is a matter

of perception outside, how will this be seen by the people
outside.

When we talk about three divisions, it doesn't

mean that everyone of these divisions must be manned by
five judges, I don't think that's the idea.

I don't know

much about courts, I have never been in a court as far as
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But at least we must put the people's

minds at ease that there is, if not in any way provision
is made, at least provision is made for one expert on constitutional matters.

A division, what is a division?

Does a division only consist of judges or must there also
be administration, people who work on that particular division?

It doesn't mean that you need a panel of judges

in the constitutional division.

But you can still have a

division, even if it is very small, I don't know, but I
want specific mention to be made.
Sir, I can imagine during the first year or two we
might have teething troubles.

We have written a new con-

stitution, we will have a problem with interpretation. We
are sitting here and writing a constitution now.

Within a

month after the new government has been established the
first court case might be there, and it says no, this is
not in terms of the constitution.

After four or five

years it might change, but I think in the beginning we
must prepare ourselves for that.

That makes the consti-

tutional division in the beginning very important.
think we must

But I

make a compromise, because I am not a

judge, I am not going to dictate, I am not going to tell.
you how it should be done.

The lawyers over there and the

two gentlemen here and others might have more experience.
Against the background of the limited manpower available,
I think we must in a way rationalise, we must in a way do
something.

We are not opposed to that, but do not create
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of a constitutional division, because we are right now
writing a constitution, so the attention will be there,
and I think with this discussion we can leave it to them
and see what comes out of it.

If we have further problems

we can discuss it on Monday, we can discuss it in the
Assembly if it is necessary.

But some specific provision

for constitutional matters will have to be made, otherwise
there will be problems outside.

The problem that I have,

if I look at the faces of the lawyers over there they
don't seem to have the answer.

They seem to be puzzled

more or less.
MR ANGULA:

I thought this one could easily be solved by

saying the Supreme Court will consist of an appellate and
a constitutional division, but in view of what honourable
Ruppel has said that certain constitutional problems will
actually be brought to a High Court, because it might be
human rights, not something you have written in a law,
those that are emanating from the National Assembly, I
think they can go to the Supreme Court.

Those emanating

from people themselves, that they feel they are aggrieved,
who is supposed to deal with these issues?
ADV CHASKALSON:

There is quite a complicated structure

set out here which is designed to provide that when a constitutional matter is identified by a court, a first instance, that court should determine what the facts are
that are relevant to that constitutional issue and then
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for decision, and will not make decisions itself in regard
to constitutional issues.

This is a fairly sophisticated

and complicated system which came up in the working paper.
There are, as I have said, constitutional courts in other
parts of the world, but in Zimbabwe, for instance, constitutional matters are dealt with by their Supreme Court. In
Botswana constitutional matters are dealt with by their
Supreme Court.

In the United States constitutional mat-

ters are dealt with by their Supreme Court.

There are

other countries which have constitutional divisions and
there is a debate among academic lawyers as to whether on
constitutional matters a constitutional division is a
better forum than a court which deals with more wideranging matters.

But the structure here provides for the

court of first instance, which would probably be a judge
to say that is a constitutional matter, what are the facts
which are relevant.

The judge will then either state the

facts, if there is agreement on them or he will hear evidence and then make a finding as to the facts and then
send the constitutional matter through to the constitutional division.

That is the structure which is provided

here.
DR TJIRIANGE:

Rukoro has said something which we thought

has solved the problem.
CHAIRMAN:

What we have decided is this:

There is a fear

if we don't mention the constitutional division, that we
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it.

There will be a Supreme Court which shall consist of

a general division ....

Could you summarise it on my be-

half?
MR RUKORO:

The court structure shall consist of

(a) a Supreme Court of Namibia that will have appellate
functions or jurisdiction as well as jurisdiction
specifically on constitutional questions, to use the word;
(b)

a High Court which will be for all matters, being the

court of first instance and obvious also will determine
whether any particular question is a constitutional question, which it cannot deal with, it must refer it to the
Supreme Court for determination, and
(b)

magistrates' and lower courts.

CHAIRMAN:

Agreed.

MR BARNES:
in here?

Article 88.

Does the common law, tribal authorities come
Are they lower courts?

MRS ITHANA:

Aren't we going to mention here the appoint-

ment of the Chief Justice?
MR RUKORO:
CHAIRMAN:
MR RUPPEL:

It's coming.
Agreed.

Article 88(1).

In view of what we have discussed just now it

must also be changed.
a Chief Justice.

The Supreme Court shall consist of

He should sit on top and he should be a

permanent institution, and such additional judges as may
be prescribed by law and then the High Court will be presided over by a Judge President and then the same story
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law.

It is simple, but it provides for the fact that we

will have a permanently staffed High Court to hear matters, and we will have a Supreme Court with a Chief Justice and he will also have administration over the Supreme
Court.

When there are other judges he will tell them what

the rules are and all those kinds of things.

That is the

system which is most practical in Namibia as we see it.
CHAIRMAN:
MR RUPPEL:

What is a Judge President?
The Judge President is the man in charge of

the High Court.
CHAIRMAN:

Who will be in charge of constitutional mat-

ters?
MR RUPPEL:

Ultimately it will be the Supreme Court, which

is the highest institution for judging any kind of legal
question in Namibia, including constitutional matters.

It

will that was now agreed - constitute itself into a
constitutional court depending on the matter before it.
But in view of these changes I propose that subparagraph
(1) must change like that.
MR MUDGE:

I don't want the honourable members to laugh

now or be irritated, but we try to satisfy people in the
country.

Is it possible that in this paragraph we could

say "and such additional judges as may be prescribed by
law", by just inserting there also "judges specialised in
the field of constitutional law", just among others?
doesn't really a thing, but is it possible?

It

What do they
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ADV CHASKALSON:

There will be a Supreme Court Act which

will deal with how you appoint judges.
those details in your constitution.
think would be possible is this:

You don't have all

But what I would

You have your Chief Jus-

tice and your Chief Justice will presumably preside in the
constitutional court as well as preside in the appellate
division or whatever it is going to be called.

You could

appoint some judges as judges of the appeal division, some
judges as judges of the constitutional division and they
will be called up whenever required.

You could then say

that in the constitutional division the judges to be appointed, the Judicial Service Commission shall have regard
to their expertise in constitutional matters or something
like that.

But then you will have to accept the idea that

you are going to have two different types of courts, that
thought the Chief Justice will be the one permanent presiding judicial officer over both courts, that the judicial officers in the constitutional division will not
necessarily be the same as the judicial officers in the
appellate division.
MR MUDGE:
MR RUPPEL:

I don't want to complicate it so much.
There is one role every time these judges are

here under the Chief Justice, one court which will keep
them busy for one month and then they go away, and if we
now have two, then we will have two sets of judges sitting
there idle sometimes.

Let's face it, the kind of judges
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We don't

have constitutional experts in this region, we don't know
such an animal.

In South Africa and Zimbabwe constitu-

tional matters are dealt with by normal judges who also
deal with car accident cases.

You just can't compartemen-

talise it.
MR MUDGE:

But I specifically mentioned that I don't want

to compartementalise them, I specifically said that.

You

cannot, I agree, have judges who sit there and wait for a
constitutional case to come up.
in mind.

That is not what I have

But when you appoint your judges, that you have

somebody who is a specialist in a certain direction.

If

there is no case, then he will be used on other cases.
don't mind that.

I

All I wanted to know, isn't it possible,

we are trying to satisfy people, we are trying to make
people feel at home and just say it in the paragraph?
PROF WIECHERS:

Perhaps I want to over-sympathise, but is

it really so difficult, if we say the Supreme Court of
Namibia consisting of an appellate division and a constitutional division and then the High Court, and then if we
go on to the next article, we say the Supreme Court shall
consist of a Chief Justice and additional judges as may be
prescribed by law and then the High Court with the Judge
President.

Then we go on and with the appointment of the

Judicial Service Commission we can then put in some qualification that the appeal judges must also have constitutional knowledge, anything like that.

But what I really
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shall have original jurisdiction.
way it is said here.

That's all, the same

Then we say in (5), the appellate

division shall hear and adjudicate upon appeals emanating
from the High Court and the appellate division shall be
presided over by a Chief Justice.

Then we say the consti-

tutional division shall also be presided over by the Chief
Justice.

So, what we have in fact then is, and I agree,

it is better to have all constitutional issues, small or
large, resolved in the first instance by the High Court,
and then appeal goes up to the Supreme Court and it is
always presided by the Chief Justice and in the Supreme
Court there is an appellate division and a constitutional
division and that is left to the internal workings of the
Supreme Court.
MR RUPPEL:

That argument demonstrates that this division

which you suggest is completely useless, with respect, because it is just going to complicate matters by requiring
two divisions to be set up with its administrations and
everything which goes with a division and the different
heads for the people who sit in it.
PROF WIECHERS:

You can say two chambers and they can be

composed by the same judges.

But if it comes up to the

Supreme Court and I think this is what the honourable
members want to see, if it comes up from the High Court in
an appeal, it is going to be an appeal in any case, it is
just a specialised appeal on a constitutional issue, call
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sense of a totale bureaucracy and everything.

I am just

asking.
MR RUPPEL:

There is a second leg to my problem though,

and that is, knowing court cases and how they work, sometimes there is a constitutional aspect to a matter and
there are ten other matters, they all go on appeal and
then you have to cut up the thing and say this part goes
there and this part goes there, and cases are not made
like that.

I have seen them coming and going, sometimes a

judges are at loggerheads whether it is a constitutional
matter or not.

The best way is to have it simple and have

it straight and good and it is fully complying with everything which a normal court system demands,
upholding of the constitution.

justice and the

You have a High Court,

they determine a matter, if that is not final, you appeal
to the next higher court and there the matter is determined, whether it is technically called a constitutional
matter or whatever.

In the end what you do is that you

protect the constitution and you protect any other right
in this country in the best possible fashion provided for.
If you start slicing up and cutting up, you end up in
misery and you load our revenue and our manpower to an extent that we ...
PROF WIECHERS:

This is exactly what I do not want, it is

just a working division.
MR MUDGE:

I despair.

We don't get anywhere r

I think
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want to complicate it.

We just want specialised people

there to do a specific job when it is necessary and use
them.

We can•t have a specialist in every field only con-

centrating on that particular field, it will not be possible, we don•t have the people for that and I don•t think
It is not a group

that is what Prof Wiechers had in mind.

of people sitting here in a separate building and people
in that separate building with different bureaucracies and
all that, that is not the idea, but that you have people
in your court who are specialised and you can use them.
They do it now.

I am sure if the Judge President has to

hear a constitutional matter he has specific people.
CHAIRMAN:
MR MATJILA:

We are reopening this matter.

Article 88(2).

We have a slight problem with 88(2).

A judge

is by definition a high-ranking, learned professional
person in the judicial system of the country.

We are con-

cerned that no provision is made in this draft to stipulate the qualifications of anybody who should be appointed
as a judge.

Though the impression is created that any

person, irrespective of his qualifications, may therefore
be appointed in terms of subarticle (2).

This will not

only bring the dignity and esteem of the judges in disrepute, but will also detract from the high office a judge
occupies.

We thus propose that a provision should be in-

eluded at the end of subarticle (2):

11

No person shall be

eligible for appointment as a judge unless such person -
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possesses legal qualifications which would entitle
him to practise in all the divisions of the Supreme
court of Namibia and is practising as such;

(b)

is by virtue of his experience in practice, conscientiousness and integrity a fit and proper person
to be entrusted with the responsibilities of the
office of judge.

That is what we propose.
DR TJIRIANGE:

I would maybe suggest that the qualifica-

tions be an additional article.

That is only one aspect,

there are certain other things, so it is better to have an
additional article which will stipulate all the qualifications.
MR KATJIUONGUA:
DR TJIRIANGE:

Political integrity.
Yes, that sort of thing.

I don't know

whether we have agreed that this will have to be approved
by the National Assembly?
MR KATJIUONGUA:
DR TJIRIANGE:

I reserved myself on that.
Because I remember we have argued about

that, that anybody who respects himself may not like to be
discussed.

I would not like to be discussed, how many

wives to I have, where do I go and things like that.

But

I don't know whether we have agreed on that, but it will
be a problem.
ADV CHASKALSON:

I was listening to the one requirement

that a person appointed as a judge must practise as such
in Namibia.

That means that your bench initially is going
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As

it now stands, for instances, quite a lot of your judges
here were actually imports from South Africa.

You may

wish to look elsewhere in the world to assist you in the
beginning.

You have a very small Bar, you have a small

legal profession and I am not sure whether if you restrict
it to people practising in Namibia you will find judges
who are completely satisfactory.

Then you will have to

have another qualification.
MR MATJILA:
CHAIRMAN:

I do concede that.
So the proposal is accepted as amended by Dr

Tjiriange, that there might be other qualifications, a
special article on that.
ADV CHASKALSON:

When we discussed it under the presi-

dent•s power I though that as long as the Judicial Service
Commission was properly functioning.
CHAIRMAN:
MR MUDGE:

Article 88(3).
Again I am looking at practical implications.

This is a very far-reaching provision to provide that
judges appointed during the year following independence
shall only hold office for the term of five years.

I can

understand why we want to make such provision and that
people might have their reservations about present judges
in the country, but it has also been emphasised that we
are going to have quite a problem in finding judges.

I

can imagine that any judge presently in Namibia who is
fifty years old or perhaps younger or older, if he has to
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that is the case, then I am young enough to find a position somewhere else now, maybe I should go now, because if
I stay on and after five years, for whatever reason, the
government might decide not to appoint me again, then I
will be too old to find a position somewhere else."
a practical sort of situation.

It is

I don•t know whether the

judges are being blamed for their judgments or whether it
is because of the laws, I don•t know, but frankly, I have
a practical problem which I bring to the notice of the
meeting.

If they say it is not important, we don•t care

about the future of the present judges, whether they are
happy or not happy, well then we take the decision.

At

least I thought I must bring it to the attention of the
meeting.
MR KATJIUONGUA:
five years.

Yes, I also have a problem with those

If somebody has to be reappointed by the

president after five years, can he be independent and impartial in that time when he may have to beg for his reappointment?

I feel either we say 65 or life or something

of that nature so that people feel totally independent,
and take out the five years.
MR MUDGE:

Sixty-five and the president shall be entitled

to suspend.
MR ANGULA:

I am looking at the first section of para-

graph (3), this five years requirement.

Of course people

can read all sorts of things in the wording, but I
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thereafter.

My reading of this initially was that it was

to accommodate the holy cow on the restructuring, balanced
I thought this was the kind of motive that

restructuring.

was supposed to be in there.
DR TJITENDERO:
reservation.
tion.

I tend to read it that way.

I support the first five years without any
I think it is very fair, we are a new na-

Even those who are placed in positions of making

decisions like the president has the same term.
whom is it not fair?

So, to

It also must be accepted that we are

starting a new nation and we are inheriting a whole mixed
bag initially, and I think it will be the prerogative of
the Namibian people, at least after five years, in the
various sectors to rethink, and I think if the individuals
who are in these positions are worthy of the positions
that they hold, they need not fear, because there will not
be a wholesale and indiscriminate position to chase people
away.

But nothing can be guaranteed for more than five

years, I think this should be very clear, and I therefore
submit and support that this five year requirement should
stand as it is.

It will be a first stage for the nation

of Namibia to rethink, including the head of state himself, everybody sitting here with terms which will expire.

You will all go through the whole process.

I think

i fthey are reassured that that is the basis and there is
no intent to discriminate or to terminate their contracts
capriciously, I think there will not be any fear.

The
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doubts his or her own performance now.

So, therefore it

is a very fair requirement, just and must be retained.
CHAIRMAN:

When we talk about integrity of the judges, I

always thought integrity means

Now I am hearing

stories I have only five years and I know I am going to be
reappointed by that same person, therefore I may not
deemed to have maintained my integrity, then it is not a
fair thing for a judge.
against Nixon.
MR MUDGE:

In America the judge ruled

That is integrity, I think.

Just a last contribution, I just thought I will

bring it to your notice.

I did not talk about impartia-

lity, but how many judges do we in fact have right now?
MR RUPPEL:
MR MUDGE:

Five.
And how many do we really need in this country

in future would you say?
MR RUPPEL:
MR MUDGE:

About ten.
So, in other words, when we talk about a more

balanced structuring you will have the opportunity to at
least appoint five extra judges, and try and keep the
other five.

So, then you have a balanced structuring of

the service.

But I leave it there, I thought I wanted to

bring it to the notice of the meeting.
CHAIRMAN:

Article 88(4).

DR TJIRIANGE:

I think both 88(4) and (5) should be

changed to meet what we have just decided on.
leave that to our lawyers.

We will
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Article 88(5).

DR TJIRIANGE:
MR RUPPEL:

The same.

Was the decision to take the five years out?

CHAIRMAN:

It is in, but people are making reservations.

MR MUDGE:

I cannot comment now because we have changed

the whole article now.

I was prepared to talk on the com-

position of the various branches, but I think I had better
leave it now for the final proposal.
CHAIRMAN:

Article 88(6)(a) and so on will be redrafted to

meet the decisions.
MR HAMUTENYA:

Paragraph (c).

It should just be "cabinet minister or

minister."
CHAIRMAN:

We will come back to this and discuss it, the

lawyers are going to redraft it.
MRS !THANA:

Article 89(1).

When we say the judge may be removed from

office before expiry of his tenure only on grounds of
physical or mental disability, physical means even if he
has lost a leg, but he is able mentally to judge cases. We
must just keep mentally incapacitated.
ADV CHASKALSON:

I don't know, I would assume that there

may be some physical incapacities which make it impossible
for a judge to perform his or her duties, for instance
someone might be paralysed from the neck downwards and may
not be able to get into court.

I would think it is a very

rare occurrence, because the judges would themselves resign if they thought they were unable to continue.

But

you might have a situation where somebody is physically

- 173-

incapacitated and for that reason unable to perform
duties.
DR TJIRIANGE:

People might think that we don't want

physically incapacitated people to work.
MR RUPPEL:

I must agree with honourable Ithana there.

We

had it in this very division that we had a judge who had a
very serious stroke and he had to be basically, for years,
be carried into the court.

There was nothing with his

judgments but he was almost paralysed from the waist down.
so, if the physical impediment is so serious that it reflects on his judgment, then we can take him out on the
mental incapacity.

But otherwise this broken leg story

would be a serious impingement on the independence of this
office.

I think physical should come out.

MR RUKORO:
CHAIRMAN:
MR RUPPEL:

Blindness?
A blind person can make good judgments.
Justice should be blind.

CHAIRMAN:

Physical is out.

- agreed.

(4) - agreed.

MR MUDGE:

I made a proposal which I want to repeat, that

Article 89(2) - agreed.

(3)

Article 90.

the Judicial Service Commission shall consist of the Chief
Justice, the Chairman of the Judicial Service Commission
appointed by the president, the Attorney General and then
two people from the profession.

I think at this stage it

would probably be one nominated by the Council of Advocates and one nominated by the Council of the Law Society.
I understand that there might be new developments, then it
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might be, I don•t know.
MR RUPPEL:
MR MUDGE:

Two practising lawyers in Namibia.
Not two practising lawyers, two nominated by

the body.
MR GURIRAB:

Is it understood that the Chief Justice will

be the Chairman of the Judicial Service Commission?
MR MUDGE:

No, the chairman of the Judicial Service Com-

mission will be appointed by the president.

If you want

it that way, fine, that will not worry me at all.

But

then this fifth member which I have suggested here, the
Chairman of the Judicial Service Commission will have to
be replaced somehow. Make it four then.
PROF WIECHERS:

I am a bit worried by what I heard.

It

has nothing to do with the principle of the two people
appointed, but if we write in a particular name of the
advocates and attorneys and they change the name, it needs
a total constitutional amendment.

Also I heard rumours

that they are considering to amalgamate the two branches.
MR MUDGE:

That is exactly what I said.

I said we must

now carefully determine what is going to happen, because
what I in fact have in mind is that two people be nominated by the professional body and then the Chief Justice
and the Attorney General, four.
MR KATJIUONGUA:

I saw in many countries they also have

this type of commissions, the chairman of the Public Service Commission.

Why do you make them five?
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I have a query on the number.

If we make it

even, in the case where they are taking a decision, how do
they do it?
MR RUPPEL:

No, they don't vote there.

MR KATJIUONGUA:

If they don't vote, why do you have a

fifth person?
MR BIWA:

How are these two people appointed?

MR BARNES:

They are nominated by the professional body.

ADV CHASKALSON:

But we have to define the professional

body in the constitution if its going to have a nominating
power.

So, we will then have to say the Bar Council of

Namibia and they must cease to exist in a certain period
of time, which will mean that you will need a constitutional amendment.
MR KATJIUONGUA:

Professional body of advocates and attor-

neys.
MR MUDGE:

There must be a way of defining that.

The

practising lawyers in this country normally organise themselves into some or other body.

Whether it is one or two

bodies I wouldn't know, but somehow they are organised.
MR RUKORO:

The professional body of practising lawyers

and advocates.
CHAIRMAN:

Subarticle (2) - agreed.

Article 91 - Attorney General. ,
Paragraph (a) -

(b) - agreed.

(3)

- agreed.

Definition - agreed.

Article 92 - Powers and

Functions.
DR TJIRIANGE:

What about the qualifications of this man?

- 176 Can they not come here in (a)?

It is only one.

Is it

enough?
CHAIRMAN:

If it is not enough, tell us what is missing.

DR TJIRIANGE:
CHAIRMAN:

It should be the same as the judges.

Come with a proposal.

(b) - agreed;
MR RUKORO:

(c) - agreed,

Paragraph (a) - agreed.

(d)?

When we were discussing this thing of the law

review we said it should come under Attorney General and
be discussed here,

just to remind the house, the law re-

view function.
MR BARNES:

But now it says here to perform all such func-

tions and duties as may lawfully be assigned to the
Attorney General by law.
CHAIRMAN:

It is covered.

MR ANGOLA:

I am going to explain some of these things to

teachers.

In (c) you advise the government about legis-

lation and the legislation comes and is passed and subjected to the National Council.

When this thing comes up

to court and it is declared unconstitutional, what will be
the position of the Attorney General?

He advised the

government about a particular law and this law eventually
comes before the Supreme Court and it is declared unconstitutional, what will be the position of this person?
MRS ITHANA:
CHAIRMAN:
mistake.

He is fired.
He made a mistake, he cannot be fired for one

Next is the Ombudsman, Article 95 - Establish-

ment and Independence.

Paragraph (1) - agreed.

( 2)

-
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Paragraph (3) - agreed.

and term of office.

Article 96 - Appointment

Paragraph (1) - agreed.

(2) -

agreed.
ADV CHASKALSON:

I was just uncertain about "with the

approval of the National Assembly."

I was under the im-

pression that you have given instructions that whenever
the Judicial Service Commission was appointed to approve
people and they gave their approval or made the appointment, that the approval of the National Assembly should
fall away.
CHAIRMAN:

Is that right?
Yes.

Functions - Article 97(a) - agreed.

Paragraph (b)?
MR KATJIUONGUA:

Mr Chairman, it looks here whether the

Ombudsman should investigate complaints concerning the
private sector is somewhat hanging in the air.

I remember

my honourable colleague Mr Gurirab and myself were talking
about this problem and the consumer investigation in the
United States and there are so many wrong things happening
also in the private sector, and many people don't have the
money to get lawyers to defend themselves in these types
of things.

Maybe the Ombudsman could have a division

within his department for also the bills of the private
sector.

I saw in the instructions that it was left to the

discretion of the lawyers how they see the place of this
man in relation to activities or anomalies in the private
sector.

For me this is an old problem somehow to get the

Ombudsman coming to the private sector.

It seems a pro-
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But

what is really the difficulty here to be sort of on the
fence but not directly saying that he will deal with the
administration, the public government service and also
will have authority to deal with matters that may arise
from the private sector.
PROF WIECHERS:

What is the problem there?

With all respect, it is in there.

It says

"actions by persons, enterprises and other private institutions."
MR KATJIUONGUA:

No,

"if authorised by an act", but the

other thing is more definite.
PROF WIECHERS:

If you look at your bill of rights, the

declaration, there are instances in that part, for instance children doing farmwork and so on, it is prohibited in
the fundamental freedoms.
ADV CHASKALSON:

We can delete those.

We were told that

there may be some uncertainty and it should possibly be
left over, just an empowerment in the constitution.

But

if there is general agreement we can take it out and make
it part of the Ombudsman's functions.
DR TJIRIANGE:

Yes, I want (b) to be positive, rather than

"if".
CHAIRMAN:
MR MATJILA:

Paragraph (c).
We feel here that the duty to investigate

complaints by the Ombudsman should be extended and I propose an insertion after "public service commission", the
words "administrative organs of state and prison ser-
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forces."
DR TJITENDERO:

By specifying, are we therefore saying

that it is exclusive?

Is there a general phrase, because

the ones that are stipulated here, does it mean that if
nothing is stipulated here, therefore it is outside the
ambit of the Ombudsman's authority?

We have now stipula-

ted only three.
MR MATJILA:
CHAIRMAN:

"Organs of state" includes everything.
How big an office is this gentleman going to

have to investigate everything in this country?

It is

going to be the biggest office in this world.
PROF WIECHERS:

It will be substantial.

Mr Chairman, it

is a heavy and wonderful responsibility you are taking
upon yourselves with your bill of rights, and this is an
important office.

It doesn't mean we can't say, but it

is a wide jurisdiction that you are writing here.

You

must, of course, be aware of the implications.
ADV CHASKALSON:

An answer to this very specific question:

I think the language of Article 97 is not restrictive, because it says the functions of the Ombudsman are to be defined and prescribed by act of parliament and shall include .. "

It means these are the minimum, your act of

parliament has to include these, but you can add to them
by act of parliament if you choose to do so.
CHAIRMAN:

But otherwise, is it also providing legal aid?

Is it supposed to investigate the abuse of public office
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MR RUPPEL:
CHAIRMAN:

No legal aid.
Paragraph (c) approved with the amendment.

Paragraph (d)- agreed.
MR ANGULA:

Paragraph (e)

Why can't we give this function to the govern-

ment in general?

To investigate that you need some other

people, not lawyers or anything like that, some kind of
service to determine that damage is being done to the environment, if I cut a tree and somebody complains.
PROF WIECHERS:

There was a strong instruction that we

must look after the ecology, but it is to investigate complaints concerning the failure to protect.
words, it is only an ommission or a failure.

In other
If somebody

says the government is doing nothing, then the Ombudsman
will have an investigative function on the failure.

It is

not that he would go and say what needs to be done.
MR ANGULA:

I see.

so, if it doesn't rain, then you write

to the Ombudsman.
CHAIRMAN:

Paragraph (e) - agreed.

- agreed.

Article 98 - Powers of Investigation,

(d) agreed.

Article 99 - agreed.

Paragraph (f) and (g)

Article 100.

(a) to
The cur-

rent Ombudsman, what has he been doing all these years?
DR TJIRIANGE:
MR MATJILA:

He is toothless.
He has done a great job.

May civil servants

who had problems had these problems solved by him.
MR BARNES:

And even when the government failed to honour

a tender of a private person he intervened.
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The problem is that they hide themselves in

Windhoek, they should go to the regions.

Article 101 must

be removed.
MR MUDGE:

I personally think that this chapter is very

vague, not complete, but I also accept that there will be
an act of parliament at a later stage.
in Article 102.
CHAIRMAN:

I think it is said

I want to talk about Article 101(2).

Article 101(1).

DR TJIRIANGE:

I don't know why the Judicial Service Com-

mission has to order the president, that he must be bound.
MR BARNES:

It is a recommendation.

DR TJIRIANGE:

When he is bound it is no longer a re-

commendation, he has to do it.
MR RUKORO:

Delete the last part.

DR TJITENDERO:
CHAIRMAN:

It is already a decision.

Subarticle (3) - agreed.

vice Commission.
MR KATJIUONGUA:

Part 8 - Public Ser-

We accepted the title.

Article 101(1).

There shall be a Public Service Commis-

sion which is independent, impartial and accountable at
all times to the president and the cabinet.
tradiction in terms.

It is a con-

It can't be accountable at all times

and still be independent and impartial, at least not independent.

So, I felt that the president will nominate

these people or recommend them, but the Assembly will take
the decision on these people.

Then I think we ensure the

independence of these people.

As it stands now it is

totally unacceptable to me.

The president can recommend
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approve them.

As it stands now it is a contradiction in

terms.
CHAIRMAN:

But after that has been done, whom are they

going to be accountable to?
MR MUDGE:

Who appointed them?

We have agreed that the

National Assembly will appoint them.
MR KATJIUONGUA:

Then they will be accountable to the

Cabinet, that's right.

After they have been appointed

they can be accountable to cabinet, but then they are independently appointed.
DR TJIRIANGE:

So, the president doesn't play a role here?

MR KATJIUONGUA:
MR RUKORO:
CHAIRMAN:

No, he will recommend the appointment.

That is point no (2).
First there is the definition, "there shall be

established a Public Service Commission".
MRS !THANA:

When we say "accountable to the president and

the cabinet", is the president not part of the cabinet?
MR KATJIUONGUA:
CHAIRMAN:

And his cabinet.

Number (2), the proposal is that the president

will recommend and his cabinet.
ADV CHASKALSON:

I am a little confused on Article (2).

Are all the members of the Public Service Commission to be
appointed in this way or simply the chairperson?
CHAIRMAN:

All of them.

DR TJIRIANGE:

Paragraph (3)?

I think there should be something to allow

the Public Service Commission maybe to delegate its powers
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appoint some categories of people, like unskilled workers
for example.

I think the heads of departments should be

able to employ some people.
MR BARNES:

No, then you have problems.

Then you will

have people standing there in front of the ministry every
day looking for work.

Don't burden yourself with pro-

blems.
So, even if I want a sweeper I have to go

DR TJIRIANGE:
to them?
CHAIRMAN:

Yes, it is the system really.

They will have

their own structures there too.
PROF WIECHERS:

It is in Article 102.

The functions of

the Public Service Commission is defined by parliament and
shall include the power to appoint suitable persons to
specified categories of employment.

In that act you can

say these categories are appointed by the commission, the
other categories will be appointed by the heads of the
departments.
MR ANGULA:

What will be the relationship between the

Public Service Commission and the Labour Commissioner?
MR BARNES:
MR MATJILA:
here.

That depends how they love one another.
I

just wanted to make a slight correction

The commission does not necessarily employ people

of lower rank in the sense that they come looking for a
job and have to sign forms.

That is delegated to the

lower offices to employ such people like sweepers, etc.
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Mr Matjila maybe knows much better than I

do, but just advice.

In the past there were problems in

appointments of people in various positions.

If the de-

partment, for example, finds somebody they think they need
right away and they need to employ this person right away,
then they took this problem to the CPI, and the CPI says
there is no money or there is no position, then it is the
end of the story.

Sometimes you find that kind of inter-

departmental competition and I don't know to what extent
it affects efficiency.

So, I am just trying to find out

how do you determine the kind of delegation between the
Public Service Commission and departments to resolve this
problem.
MR MATJILA:

The normal procedure that is followed, when

anybody enters the Public Service, there is a department
that caters for personnel matters.

In the present situa-

tion it is called the Central Personnel Institute.

Every

department that requires manpower has to depend on that
department, because anybody who wants to apply for a job
in any department, has to go to the Personnel Department
to collect a form which he has to complete.

In this form

you will state whether you are a teacher or a nurse or
whatever and the recommendation is done depending on the
position of the applicant.

The applicant might be a spe-

cialised person in the higher ranks.

That is to be dealt

with, for instance, by a senior person in the department,
normally the head of the department, who also must get
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every department works according to its budget.

Every

department has a personnel component, but this personnel
component also co-ordinates its activities on personnel
issues with the department.
MR ANGULA:

There is supposed to be a Labour Commissioner.

MR BARNES:

Whether you have a Labour Commissioner or

whether you have a Central Personnel, the point of importance is, if Mr Angula has in his budget provision for
30 000 teachers, you can appoint 40 000, but then for the
10 000 you will have to find money because parliament only
has that much.

The idea is - and this is why I said just

now - don't get yourself into problems by ministries or
departments employing.

You will find a thousand people

standing there every morning and all your time will be
taken up to tell them we haven't got anymore money for
jobs.

The structure of the government is that each de-

partment would be allocated that much labour to fulfil the
needs for good administration, and beyond that you are
tied.
MR KATJIUONGUA:

Is there no way of appeal?

If a depart-

ment for some reason have problems in making appointments
and let's say the CPI says no, is there is a way the department can appeal to somebody?
DR TJITENDERO:

On a point of order.

I think the discus-

sion now is going to the specific aspects about administration.
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MR RUKORO:

Article 102(a).
Just a question for clarification.

In the

real world, what does it mean to say "with special regard
to the balanced structuring of the Civil Service?"
MR RUPPEL:

That is there to comply with the 1982 Princi-

ples.
MR BARNES:
CHAIRMAN:
MR RUPPEL:

You can't have pink ones only.
You must have the green ones too.
I discussed this with somebody at one stage

and it is quite clear that one cannot give a specific content to it.
approach.

It is something which has a negative
If something goes wrong you go to court and the

court will then say this is not balanced.
where you do what.

It depends on

It can be in a farmer district and you

get the wrong people in, it can be in tribal district and
you get only tribesmen, it can be in a certain town and
you only get women in and then the men can complain.
CHAIRMAN:

Here it is talking about the present structure

versus the new situation.

Paragraph (b) to (e) - agreed.

We now come to the forces.

Part 9, Article 103 - Esta-

blishment of the Police Force.
MR KATJIUONGUA:

Just the establishment alone, because

what I am saying will affect other things, but just to
think about it.

I was thinking, in the light of so many -

and as you know myself and Mr .... ,we are supporters of
the Defence Force, but I got a lot of letters and I think
some of you also got these letters and complaints about
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Now, whether one can ignore those pleas and just do whatever you want to do or whether you should take them into
account and somehow I am tempted to try to think of some
kind of middle-way, and I am so sorry that in this whole
constitution there is no provision, for example, about
Namibia following a policy of neutrality and non-alignment
and not belonging to military blocs and things like that.
CHAIRMAN:

The blocs are falling apart.

MR KATJIUONGUA:

Yes.

So, I thought maybe if this country

can make some kind of a formal declaration of that sort, a
position of neutrality, then we will be seen that we are
talking about self-defence and not aggression, and that is
why I thought the force should be so small that it is of a
defensive nature rather than for attack.

I thought that

we should combine the police force and the army.

Mr

Rukoro spoke the other day about a para-military force.

I

thought if we don't have an army in the formal sense of
the word, that we have some kind of defence force that
consists of three components, a border police component to
protect our borders, maybe Plan-fighters and their former
Koevoet-opponents or whoever might join the force.

But

the purpose is that we have some kind of border guard as
part of that defence force component.

Then we have a

coastal police unit, a boat and a couple of things to try
to protect or coastal areas and then you have the normal
civilian police force, so that the force is not a major
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have an army in place, then it becomes expensive, then
they want tanks and helicopters and a jet fighter.

So to

limit maybe the scope of expenditure, while we make sure
that we have a strong force composed of these components,
to make sure that our country is properly defended, but at
the same time I think we provide a provision, then there
will be no national service, then it will be voluntary.
MR ANGULA:

On a point of order.

Whether you are going to

have a police guard or whatever, the cost will be the
same. It is a question of the name.

Whether it is going

to be a coastal guard, the cost is the same.
CHAIRMAN:

If you have a separate army but small, combine

them and divide the jobs under one umbrella ••.
MR KATJIUONGUA:

If you have an army in the conventional

sense of the word, then ..
CHAIRMAN:

There is a proposal to combine them, otherwise

what we have on the paper is Article 103, Police Force.
DR TJIRIANGE:

I think there should be a special commis-

sian also for these services.

There are countries which

have a Police Service Commission or something like that,
or are they going to be under the Public Service Commission?

I think there should be a special service commis-

sion for these.
MR HAMUTENYA:

I want to respond to honourable Katjiuon-

gua's submission.

I feel that we are discussing details

which are not relevant to what we want to achieve.

Here

- 189 we want to establish the army and the police.

I hope that

there will be an act of parliament, the detail can come in
that, the commission can come and tell us what they are
proposing.

Now we simply establish the police and defence

force, and in that connection I want to say it is true
that we have been reading articles in the newspapers about
the opposition to the defence force, but I remember that
Mr Katjiuongua•s manifesto included a defence force and we
were also advocating the same thing, so to me the electorate is more crucial than the petitions in the newspaper,
so we have to honour our pledge.
CHAIRMAN:

Police and Defence Force - agreed.

- agreed.

Article 105 - agreed.

MR ANGULA:

Article 104

Article 106.

Before we come there, we have mentioned some-

where in the constitution that there will be a Police
Service Commission.
MR ITHANA:
CHAIRMAN:
that.

It is mentioned somewhere.

We will come to that.
Article 107 - Commanding General.

Change the title.

agreed.

Agreed.

We discussed

Paragraph (2) -

Article 108.

MR KATJIUONGUA:

Can we say there that an act of parlia-

ment shall provide for the creation of a National Development Force to allay the fears who may think we only concentrate on the army.
MEMBERS:

No.

MR KATJIUONGUA:
MR ANGULA:

Then I will reserve my position there.

I want to support my colleague that there will
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called youth brigades.

I want Article 109 to establish a

Police Service Commission as well as a Defence Force Commission.
MR KATJIUONGUA:

Did we agree on a National Development

Force to be created?
MRS ITHANA:

No.

MR KATJIUONGUA:
MR RUKORO:

I reserve my position on that.

We are rushing over very important things.

This thing, I think, needs a very thorough debate, especially if you take into consideration that this constitution from page one up to now imposes some heavy financial
burdens on the government.
CHAIRMAN:
MR RUKORO:

The second house and so on.
Exactly.

My position is well-known in my

original submission, but I was trying to think that why
don't leave the debate for a concrete act of parliament,
but at this stage in the constitution simply come up with
a general provision that provides for the establishment by
an act of parliament of some kind of security force for
Namibia.

We describe powers, duties and procedures in

order to secure the internal security of Namibia, to maintain law and order and defend the territory and national
interest of Namibia.

In other words, we combine the

police and defence force functions as they are proposed
here under an overall umbrella of National Security Force,
and then the details, the components, you thoroughly de-

da\~\~o
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rather than to at this stage really commit ourselves
hundred percent in a manner that we may regret in five
years• time.
CHAIRMAN:

Who defends you in the meantime?

Who defends

you while you are debating?
MR KATJIUONGUA:

Untag.

MR RUKORO:

The security forces.

MR ANGULA:

Yes, it is very dangerous to put these things

in the constitution.

We will end up in a situation of a

policeman acting as a security man, at the same time acting as a soldier and there is confusion.
separate.

They must be

But I will rather talk about prison services.

Where do the prison services come in here?
DR TJITENDERO:
MR ANGULA:
CHAIRMAN:

At the end.

The size you can decide in the act.
We finished that controversial matter.

109- Finance.
MR KATJIUONGUA:
whole article.

Article

Paragraph (1).
I think we left something out in this
We should make a provision that from the

Central Revenue Fund we will also subsidise the municipal
and regional governments.

I don•t think it is included

here.
CHAIRMAN:

Article 109(1) (a) and (b) agreed.

ADV CHASKALSON:

I was just going to ask whether this list

is complete from (a) to (d).
need

to be added to it?

Are there any others that
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CHAIRMAN:

Whatever you come across, add it.
Where do you pay the municipal governments

from?
ADV CHASKALSON:

The only reason I mention it is that if
~-----------------

-----.

we are specifically mentioning the assets which are now to

the list as accurate, and perhaps that is technical job
but it should be done before the constitution is finali-

- - - - ..---

sed.

I don't know whether anything has been left out.

ADV CHASKALSON:
proposal.

There has got to be.

I want to make a

Frankly, I don't know about the. other members,

whether we have made such a proper study of all the technical aspects that we can be sure that this thing is okay,
I don't know.

After you have drafted it we will have to

have a look at it again from the technical point of view.
If you have left out some other laws there, what is going
to happen?

We have to get people to have a look at that.

ADV CHASKALSON:

I think one can leave the structure as it

is, but if there is something to be added to that

par'!:~cu

lar list, it should come back in time.
MR BIWA:

Can we add a provision that will give us that

right to add things, a general provision?
MR MUDGE:

But during the whole process, until we adopt

thts constitution in the Assembly there must be opportunity

\cr'""'
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something to be added.

MR ANGULA:

I am quite sure that Mr Pienaar should have an

idea about this kind of thing.

Can't he be asked to give

- 193 us a list?

Somebody must be asked.

MR RUPPEL:

Can't we have this thing in a schedule, then

it is easier subsequently to add on.

Otherwise you will

everytime have to reprint the whole constitution.
MR MUDGE:

It has to be done in the Assembly and there it

will have to be discussed article by article, as it is
discussed now.

Even at that stage, if something is

brought to our notice which is technically not correct or
inconsistent with the other provisions, we have to be able
to correct it.

We are not the only members who are going

to be in that assembly.
CHAIRMAN:

That is why I am saying there is no need to do

thorough work, to sit here day and night, let's go and do

----------it there.
MR MUDGE:

No, you are misunderstanding me.

I do not

think we must go and fight in the Assembly unnecessarily
if we can agree here.

I am talking about !f anybody .
.SO,vv< ~ \, H'\ """{
should discover when we are in the Assembly that a ~r was

-----

left out here, then we have to be able to do it at that

stage.

DR TJITENDERO:

Does the honourable Mr Mudge oppose the

proposal by honourable Ruppel that this comes in a schedule so that it provides flexibility?

Did we agree on

that?
MR MUDGE:

But it affects (2) and (3) then and then you

have a problem.
PROF WIECHERS:

It will look more elegant to put that in
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the schedule would be something that can be changed easily
because there are important things in the schedule.
MR RUPPEL:

No, I didn't mean that, only until adoption.

MR PRETORIUS:

Paragraph (d):

I am not quite sure about

the position of the Rehoboth Government, but on page 60,
State Policy, there are the forms of property ownership:
"The Namibian economy shall be based on the following
forms of ownership: public,

joint public and private, co-

operative, small scale family and private ownership."

The

question is, under which of these the Government of Rehoboth would fall,

and then also the same question as far as

(2) is concerned.

It is not clear to me where communal

land will classify.
DR TJIRIANGE:

In a way of answering, I think (d) will be

no problem, there is an assumption that there will be no
government in Rehoboth.

That is the understanding.

On

(2), I wonder whether we could not delete everything, the
proviso down there and just end with Namibia.
MR KATJIUONGUA:

I thought we decided at some stage that

these things will be considered together with the whole
question of land reform.
CHAIRMAN:
MR BARNES:

So, we delete this whole thing?
No, but the proviso only makes provision for

parliament to enact otherwise.
DR TJIRIANGE:
etc.

No, it goes ahead, by tradition chiefs,
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MR BARNES:

over such land shall be preserved."
PROF WIECHERS:

Isn't it covered?

It can be left out be-

cause the constitution preserves customary law.

It can be

changed by parliament, but control over communal land is
something of customary law.

So, if you retain customary

law you are saying exactly this, for the time-being.
MR HAMUTENYA:
MR RUPPEL:
CHAIRMAN:

So we delete it.

The words after Namibia are deleted.
Paragraph (3).,

MR BARNES:

Here I would say "a standing committee

appointed by the National Assembly", because if this report comes and laws have to be made to rectify matters, it
would be an act of the legislature or the National Assembly rather than an act of the president.

So, I say the

proper thing here would be by a standing committee
appointed by the National Assembly, because this is going
to be a very long ongoing thing.
MR ANGULA:

I have a query.

I propose.

I thought the National Assem-

bly can only appoint standing committees from among its
own members.
MR BARNES:

Well, it can be of its own members.

MR KATJIUONGUA:

The National Council will do that job,

for example, of investigation.

A committee of parliament

can recruit other people.
CHAIRMAN:

The committee will be a standing committee of

the National Assembly.

Agreed.
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I am not so sure about the position of

Rehoboth, I think it must also be included here.

Rehoboth

has a special position about their land property.
MR HAMUTENYA:
CHAIRMAN:

Not anymore.

There is a slight mistake there.

We are say-

ing that a committee of the parliament is going to investigate land questions.
We are politicians

Really, do we have the expertise?

We will appoint a commission of ex-

perts outside the parliament.
MEMBERS:

Yes.

MR RUPPEL:
do?

Is that not something for the government to

Why do we write these sort of things in the consti-

tution?
MR MUDGE:
tution.

It is not even necessary to write in a constiDelete it.

CHAIRMAN:

Paragraphs (3) is deleted.

MR KATJIUONGUA:

Article 110.

I want to add a (c) to paragraph (3)

there, because I don't see a provision here that from this
fund local governments and regional governments will be
subsidised where necessary.
MR GURIRAB:

I raised the question before about remunera-

tion.
CHAIRMAN:

Yes, and pensions.

Can the lawyers put it in

somewhere, to pay the ministers?
PROF WIECHERS:

I think that is one of the first laws the

parliament will pass, the remuneration.
DR TJITENDERO:

This is one of the specialised areas, very
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somewhere and look at it, so that we would not in passing
exclude very, very essential
CHAIRMAN:

We will refer it to Mr Mudge.

Appropriations.
DR TJITENDERO:

Article 111 -

Paragraph (1) - agreed.
Can we include a provision for a supple-

mentary budget that will deal with public debts?
CHAIRMAN:

Paragraph (2).

DR TJITENDERO:

I would think there may be a need to

determine the fiscal year, the beginning and end, the
financial year.
CHAIRMAN:

From April to March.

DR TJIRIANGE:

I wonder whether provision cannot be made

here to authorise the spending of the money by the various
departments while anticipating the appropriation.

While

you are waiting you must get money from somewhere or you
must be authorised to spend money somehow.
CHAIRMAN:

Honourable Mudge, where do you get the money to

spend for four months?
MR MUDGE:

It comes from the Revenue Fund, but it can be

spent during four months without a budget.
CHAIRMAN:

Who authorises you to spend?

MR MUDGE:

The act authorises.

In the finance act you are

authorised to spend money, but it must be on the basis of
the previous year's budget.
money to spend.

So, you don't have unlimited
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PROF WIECHERS:

doesn't put the financial year, the dates, into your constitution, it is in your finance act.
CHAIRMAN:

Article 112 - Auditor General.

in force and transitional provisions.

Agreed.

Laws

Article 113

National Assembly.
MR MUDGE:

We have a feeling that the transitional provi-

sions are not adequate.

I think this is one of the chap-

ters where we might find that there might be many others
which have not been included here.

Maybe we should ask

people who have the background in the civil service to
assist us here.
CHAIRMAN:

When?

MR MUDGE:

Before we go to parliament.

CHAIRMAN:

That doesn't stop us from deciding to convert

this Assembly into the National Assembly.

That is not for

civil servants.
DR TJITENDERO:

I want to make a recommendation that maybe

before we go into this one we could make a provision for
the establishment of an elections commission.
MR HAMUTENYA:

Yes, is the delimitation commission going

to be the same thing or is it separate?

If it is separate

then we have left it out here.
MR MUDGE:

May I hand to the lawyers some of the things

that we think they should consider and it has nothing to
do with policy, it is just things that will have to be
done legally.
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Before we get to that, why don't we reflect

on whether we are going to need a separate delimitation
commission and a separate election commission?
PROF WIECHERS:
do?

What is the election commission going to

What is it?

We know what the delimitation commission

is, but what is the election commission?

Is it the same

thing?
MR KATJIUONGUA:

Electoral commission that will supervise

and organise elections.
MR BARNES:

Don't you do that by an act of parliament and

then appoint a chief electoral officer?
CHAIRMAN:

Article 113.

MR MUDGE:

I will just start from 114 actually.

The pro-

blems come in with the laws in force.
CHAIRMAN:

So the first part is accepted, to convert the

National Assembly?
MR BARNES:

Yes, it is accepted.

MR KATJIUONGUA:

You say it is converted into the first

National Assembly and shall be deemed to have come into
effect from the date of independence.
MR BARNES:

And the office of the president shall be

deemed to have begun from, etc.
MR MUDGE:

Whenever he is elected.

If it is after inde-

pendence it will be deemed to have begun on the day of
independence.
CHAIRMAN:

Agreed.

MR MUDGE:

I think what I have here, I also suggest a re-

Article 114.
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formulation, but let's forget about that.

The duties and

functions which immediately before the date of independence and under the provisions of any law referred to in
Article 114 of the Draft, vested in the State President of
the Republic of South Africa in his executive capacity,
shall, as far as they continue in force and are capable of
being exercised after the date of independence, be vested
in the President of Namibia, and any action of the State
President of the Republic of South Africa taken in terms
of such legislation, shall be deemed to have been taken by
the President of Namibia.
The Cabinet of the Republic of South Africa shall, as
far as they continue - I am still referring to laws, decisions taken or provisions of any law referred to - in
force and are capable of being exercised after the date of
independence, be vested in the Cabinet of Namibia and any
action of the Cabinet of the Republic of South Africa
taken in terms of such legislation shall be deemed to have
been taken by the Cabinet of Namibia.
Actions or decisions taken by a minister of the
Cabinet of South Africa, the same thing; the Administrator
General,

the Parliament of the Republic of South Africa

and any other official organ or statutory body.
ADV CHASKALSON:

It is really quite a complicated issue,

because those actions can give rise to liability, actions
for damages and one of the questions which we raised in
our memorandum was that this whole question of potential

il

- 201 state liability needed to be considered, because if you
automatically take over everything done by the South
African Government and the Administration, then you don't
know what you are taking in fact.
MR MUDGE:

Exactly.

Some of them might be in our inte-

rest, some might not be.

That is why these things will

have to be properly investigated.
MR KATJIUONGUA:

That is why I put a five year time-limit,

that we must go into all these things quickly.
PROF WIECHERS:

Do you want in your constitution even in

transitional referred to South African Cabinet?

One can

draft it in such a way and say existing measures and laws
and actions applicable and in force at the time of independence, etc.
MR RUKORO:

That was also my concern, in the sense that

whatever actions, decisions, etc., taken by South African
Presidents and ministers, etc., were based on certain
laws, laws which were in force immediately before independence, to what extent those actions, in terms of those
laws, are covered by 114 as it stands now.
MR MUDGE:

I am not so sure about that.

PROF WIECHERS:

One shall use that principle of existing

laws and then extend, "and measures taken under these
laws",

just to cover the administrative, executive parts

of those laws as well.
ADV CHASKALSON:
issue.

I really think it is a very complex

At the moment the new Namibian state is created
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over - let me give a simple example.

Let's assume that

there is an action pending in the Court of Namibia involving the previous administration in claims for damages
and the like, what is going to happen to those actions?
Who are they to be continued against?
to contracts?

What is happening

Assume that the administration has entered

into a contract for the building of certain structures,
are you bound by those contracts?
you want to take advantage of.

There may be contracts

I don't know whether there

has been a discussion with the Administrator General in
regard to these matters or not.
MR MUDGE:

But that is what Mr Pik Botha invited us to do

and we haven't done that.

Even I did not accept that

offer, but he invited us to discuss it.
MR RUKORO:

Actions and measures of that nature, I think

we should leave them out of this constitution and deal
with them on an executive basis on government and government level.
MR BARNES:

The question is, can you?

MR RUPPEL:

They are going to sue us.

MR RUKORO:

Just imagine somebody comes here and act under

this Section 103 of the Defence Act, something which principly is against the whole situation.

I think that is

crazy.
MR BARNES:

In view of the complexity of what my colleague

has mentioned here and that the lawyers also take cogni-
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advice from anywhere and advise this committee on what
would be the best action to take?
CHAIRMAN:

The only thing that could be done is to set up

experts who will take care of our interests, but not
through a constitutional provision, otherwise we are going
to inherit liabilities here or we may lose it.

So the

idea is to be careful, not to be cheated.
MR BARNES:

What happens from the time - and I am using

something general - that a certain law has been in force,
let's take the Defence Force as the most extreme, so that
act remains in force until the parliament changes it, but
that power on that act vested in the minister of defence.
Until such time that this law has been repealed or amended
or abolished, between that time, does the minister of
defence in our present independent government take responsibility?
CHAIRMAN:

There is the state succession theory.

Then you

have to look at what is in your interest as a country and
negotiate these matters, not as a whole taking over responsibilities and liabilities.

You have to see what is in

your interest and accept that.

But I am not going t0

accept the debts of another person unless I am satisfied
what they are for and I take it.
MR MUDGE:

Frankly, I think this committee has done a good

job and we have discussed many constitutional principles.
I think we were not only prepared to do so, but able to do
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But now we have reached the stage where we will have

to deal with technical matters.
do that.

I can't see that we can

Really, I don't see any possibility.

I think we

must allow our consultants, our advisors now to consult
with people who have the background, and then they come
back to us and spell out the implications, so that if any
contract might not be in our favour we are in a position
to say no, we don't want that.

But we can sit here for

the rest of the weekend, we can't solve this problem.
MR HAMUTENYA:
said.

I appreciate what honourable Mudge has just

It is true, it is a very delicate and a very in-

valved issue.

We cannot deal with them now here, we

have the expertise, nor the time.

don~t

But I really think that

the executive should be able to put up a committee of experts and look into these matters.

Therefore, to do that,

we should cut them out of the constitution so that we are
not bogged down and so that we are not forced to do a
sloppy job, because we don't have the expertise and time.
I think the Assembly, as much as it should be the custodian of the interests of the people, should not grab
everything to do for itself, even where it is not really
involved or has no expertise.

I am sure the executive

will have to report ultimately about what it has negotiated, what was agreed on or what is on the table for
discussion and agreement.
later on.

Then we can reflect on that

Otherwise we are not going to finish this con-

stitution and finalise it.

-
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What we have is Article 114:

"Subject to the

provisions of this Constitution, all laws which were in
force immediately before independence shall remain in
force until repealed or amended", so that we are allowed
to continue.

But the others are technical and we agree

that way.
DR TJIRIANGE:
CHAIRMAN:

Article 115 also.

No, we are talking about technical things men-

tioned.
MR RUPPEL:

On 114 the least one should do is then also to

say that any reference in any of these laws to South
African institutions and offices should be construed to
refer to Namibian offices under the new constitution.
MR MUDGE:

And to Namibia.

CHAIRMAN:

That is all we need.

ADV CHASKALSON:

Article 115?

As far as the existing appointments are

concerned, there again may be practical problems.

There

may be people holding senior offices and I don't know
whether you have decided which of the senior appointments
are going to be continued and what is going to happen to
the encumbents and how they are to be dealt with.

But the

effect of 115 is that if it were to go through in that
form,

the existing encumbents will remain where they are.

I don't know, for instance, who is the head of the South
West African Police Force, Swapol.
stituted under some act.

It is presumably con-

I don't really know whether

there are particular officials or heads of particular de-
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partments with whom discussions have been held and whether
the intention is that those persons should immediately,
whether there should be any changes, because what you are
actually doing under 115 is reappointing them, unless they
then have to be retired and dealt with in accordance with
law.

I don't know what your Public Service Act here says.

MR MUDGE:

What would be the alternative?
I simply don't know, I am merely pointing

ADV CHASKALSON:

out what the implications of this are.

The alternative is

to sort out with your senior ...
MR HAMUTENYA:
MR BARNES:

Some of them are not Namibians.

With due respect to Mr Chaskalson, I think we

all know what the implications would be, but if I read
this law it says:

"Subject to the provisions of this

Constitution, any person holding office under any law in
force on the date of independence, shall continue to hold
such office unless and until he resigns or is retired,
transferred or removed from office in accordance with
law."

I fail to see what Mr Chaskalson's problem is.

ADV CHASKALSON:

I don't what the law says about transfer

or removed from office.

I don't know what actions for

damages you will get.
MR BARNES:

That is for the legislature to decide.

DR TJIRIANGE:

I had a problem with this clause earlier

and I am still having a problem.

The words, "subject to

the provisions of this Constitution", this constitution
doesn't say anything about replacing people.

So that is

-

just a redundant phrase.
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Honestly, I don't know whether

we just have to keep quiet about this thing, because now
we have a serious situation in this country.

There are so

many administrations, white, black, yellow, and all of

I'
I,

I

them have the same structures, a Secretary for Whites, a
secretary for what, who do work which is almost like that
of the permanent secretary.

You must have three or four

j
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permanent secretaries at the day of independence and what

CHAIRMAN:
thing.

That is when you start retiring them.
Some of us have already started working on this

You need a law, maybe not in the constitution, I

don't know, but you have to talk about the existing
appointments.
it.

You cannot avoid it, you cannot hide from

There are people there, bodies, they expect an

answer.

What you do, you are covered here that unless and

until somebody resigns or retires on his own, transferred
- that is by somebody else - or removed from the office,
there are implications.

If you remove a person with a

contract you have to pay him indemnity.

Zimbabwe has done

that.
MR MUDGE:

Yes, you have to do that.

MR MUDGE:

If you don't like a man, you hate him, then you

should retire him, remove him, but you must pay him indemnity.

You have to lose something.

Otherwise you keep

them, you cannot fire those who have contracts to start
with, you cannot fire Namibians.

j

,II
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are you going to do with them all?
MR RUKORO:

i

If you do not need the
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on the same salary scale.

You can also have two people in

the same position, so that the incoming one is an understudy and you will pay two salaries.

Zimbabwe was J.n

exactly the same situation.
MR HAMUTENYA:

Zimbabwe was bound by Lancaster House and

it was very specific on the civil service.

We are not

bound, but I don't see how much money we are going to have
to pay everybody whom we are going to fire on contracts we
did not sign.
CHAIRMAN:

One way you do it is that you will have your

new structures you are going to establish, which are new
things.

Many of these structures are going to be new,

they were not here before.

There were departments, you

can say, but there was no Republic of Namibia before.
will be a new thing.

It

After you have determined the func-

tions of this new government and a new nation, then you go
to the people and look at their skills and see whether
their skills match, fit into the new requirements.
Through that process removal comes, but then you have the
obligation from the holy cow, obligation from your reconciliation, an obligation from your citizens.
MR BARNES:

Bill of Fundamental Rights.

MR HAMUTENYA:

Yes, nobody will be removed at random, this

cannot happen.
MR ANGULA:

Amend it.

Article 115:

"Subject to the pro-

visions of this Constitution, any person who is deemed to
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be a Namibian citizen under Article 4 will hold office
under any existing law, etc."

We should talk about Nami-

bian citizens, not just any person.
ADV CHASKALSON:

What troubles me about this, and I am not

suggesting that this isn't what you should do, but this
provision in your constitution automatically requires to
take over all the people employed in Namibia, holding
office in Namibia under laws applicable in Namibia, and it
would remove totally any difficult questions of Internationa! Law relating to succession in the situation which
exists here today in Namibia.

So, by this article you are

actually assuming an obligation, and I think you must
clearly understand that.

I don't say that that obligation

wouldn't be there but for that article, but there are very
difficult questions which I don't really feel myself qualified to speak about at the moment.

But the whole ques-

tion of the legality of the previous administration in relation to whether Namibia will be bound by its acts and
appointments is, I think, not necessarily clear that it
would be.
What you are doing here - and there should be no
doubt about what you are doing - is by that article you
are taking over as your employees of Namibia everybody who
has been appointed and holds office under laws applicable
here in Namibia at the moment.
PROF WIECHERS:

I must put my colleague's mind at ease.

Namibia has had for a couple years now their own Public
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Public Service Pension Act.

So, all the civil servants

here, whether you like them or not, they are Namibian
civil servants.

So, the honourable chairman is correct,

with the new structure you can then put these Namibian
civil servants into new places, and as far as I know a
civil service act, it makes ample provision for the transfer and the appointment of existing civil servants.

So,

it is not a question that you are putting up with lots of
South African civil servants, they are Namibian civil servants under a Namibian act and they have to be dealt with
by the Government of Namibia.
MR RUPPEL:

It is still not a Namibian act, and it is cor-

rect, if we restructure we can transfer to other posts,
but there is a heavy pecuniary consequence flowing from
that.
money.

You can't transfer somebody and give him less
That is a big thing and that is what we talk about

at the moment, how much liabilities in rand and cents can
we afford to take over with a blanket provision like this.
It may be correct that it was done under some kind of
Namibia proclamation, but it is still not answering the
answer which was raised.
PROF WIECHERS:

Again I must stress, it is a Namibian act,

it is an AG, and the honourable member Ruppel is correct
that there are provisions, you can't demote and decrease
his salary, but it is a Namibian act and in terms of International Law succession, that if there is an authority
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Law.

That is in terms of International

If honourable Ruppel says it is a kind of a procla-

mation, we don't like that and we don't like the Public
Service Act, then that provision of all existing laws are
still applicable must be qualified to the extent that laws
we don't like are not applicable.
bluntly, but that you can't do.

I am putting it a bit
so, the point I want to

make, it is very technical, but what I suggest, if the
honourable members are happy, at least put the problem
areas as we see them and then get professional advice.
DR TJITENDERO:

I am now more scared than I was before,

after the issue has been explained.

I am suggesting that

we do not accept this obligation which has not been asked
of us by entrenching it in the constitution.

I don't know

how else it could be worded or where it should be placed,
but to knowingly inherit and guarantee jobs to people that
you definitely know that some of them you may not need it is not a discriminatory thing, it is just in terms of
the new requirements, in terms of the new directions that
you are to move into - I think this is too binding a
clause after it has been explained.
did not understand it.

Maybe before that I

Would it not be possible - and I

think here we could also be advised - is it compulsory, do
we have to state it, and if so, I think we should not
state it in the constitution, because we have already
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The constitution will have been enacted and we will not
have any chance to get out of this.

Can we remain silent

on it and remain with Article 114 which refers to the laws
generally and not specific positions held by individuals
in a post.

I was somehow relieved at the response the

honourable chairman gave in terms of the advance work he
has done looking into the possibilities of replacement,
but against his answer, looking at the Zimbabwian situation, by saying that we will be forced by circumstances to
hold two people in a position, even if we had a choice we
would not allow the person to continue for two days, I
think is too binding.

So, I was wondering, and again, the

helplessness here is that we didn't get a positive answer
to delete this and I am trying to say that we should
delete it, we should not put it in the constitution.
PROF WIECHERS:

I just want to explain the difference be-

tween Zimbabwe and here, then perhaps you will understand.
MR ANGULA:

I have the floor now.

One thing I want to

make clear to all of us, as long as you have Article 114,
whether you have 115 is immaterial.

Article 114 binds you

to all the existing laws, including the Civil Service Act
cited by Prof Wiechers.
solve the problem.

So, by deleting this one does not

But I do believe that if you are as-

suming certain responsibilities and duties, I don't want
to assume responsibilities for any person, I want to as-
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say, why can't we put in there a reference to Article 4 in
this Constitution, where it defines the potential Namibian
citizens?

Then, whoever we are going to deal with, to

whom we have obligations, will be potential Namibian citizens.

I don't see how we can run away from the problem.

The problem is there, people are already in places, some
are going to retire, some are not going to retire, some
are going to resign, some we will have around for ever,
some are as young as I am.

I also do not want to scare

people for the sake of scaring them.
be a definition,
PROF WIECHERS:

Somehow there must

I don't want this "any person".
The problem again is that all the civil

servants that we are talking about are Namibian civil servants.
MR ANGOLA:

Not all of them.

PROF WIECHERS:

There are some, but they are no problem,

they are South African, but I am talking about your civil
servants who have been appointed in terms of the Namibian
laws.
remain,

If you say the laws are still in existence they
they are civil servants.

Now you have a problem

if you say only Namibians will be compensated or Namibians
will benefit under the existing laws.

There could be, not

many, civil servants who don't qualify, but they are good
Namibian civil servants, they have been appointed here, so
they can then go to court and say "we had contracts here,

'rl
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we are not foreigners or foreign servants, we are Namibian
civil servants.
DR TJIRIANGE:

So, it is again a legal problem
This is a very, very ticklish issue.

I

think this thing is compounded by the fact that the
pension fund has been privatised, some people have already
taken there money and they are still in their offices.
So, this was deliberately done for us to get these problems.

The man has already collected his cheque and he is

still hanging around.
kind of person.

You don't know what to do with that

One way of doing it is either to leave it

out and then we negotiate, without taking the obligations
as to the things which you are not asked to take.

Another

one is to approach the authorities that have appointed
these people, there was a South African Administration
here and let them contribute to this problem in the transitional period, because they are leaving us with a very
big problem.

I still think that this provision is very

dangerous, let us get it out.
CHAIRMAN:

Honourable Angula said first Article 114, the

existing laws, and not only that, these are going to be
Namibian citizens. Even the foreigners will be on contract
and if a person is on a contract you have to honour the
contract or break it and pay indemnity.
are going to pay.

Either way you

But you are going to look at the con-

tractual situation first, if there are non-Namibians here,
and look at how far the contract goes and give him that
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going to renew it.
foreigners.

That is how you can get rid of the

As for Namibians, whether they even got the

thing under an illegal act, you are bound because they are
citizens and you have to provide them with jobs.

Normally

it is not practice that you can cut the salary of a person, and you are talking about two persons who will be
there.

You say in Zimbabwe it is different, but it is the

same thing.

This person is a citizen, he is there as a

secretary.

You are bringing your secretary, you have to

keep two of them here, or you transfer the other one, but
he will keep the same salary scale.

That is what you are

going to get.
DR TJIRIANGE:

But to which extent are you going to accept

the acts of your predecessor?
CHAIRMAN: No, these are citizens and they are in the Namibian service now.
DR TJIRIANGE:
114 and 115.

But I wanted to make a difference between
Article 114 is more easy in the sense that

once you sit down and the parliament repeals the act, then
that's it.

Here we are dealing with individuals that are

planted on you and they are not citizens.
CHAIRMAN:

But they are Namibian citizens.

DR TJIRIANGE:
CHAIRMAN:

The thing is just to get out.

We will approach the West German Government and

the Americans to help us.
MR MUDGE:

May I just point out that whatever we do, we
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manner, but I think in the long run it is not going to be
in the interest of the country.

This country must have a

reputation right from the beginning, and the whole world
will take note of how we treat our citizens, whether they
are white or black.

You talked about South African citi-

zens or seconded civil servants, I don't think we have
more than abut 200 of them.

That is nothing.

others are people from the country.
agreed on affirmative action.

All the

We have already

We don't have the final

formulation, but we have it, and that is going to be farreaching.

But if we now do things in this country which

will definitely have a negative effect on our reputation,
I don't think we must do that.

I agree with the Chairman,

we don't have much of an option with 114.

Article 115, as

soon as we take over, we start with this programme of getting a more balanced civil service.
mediately with that.

We have to start im-

But I think we can't run away from

facts and we can't do things which would do the country's
name a lot of harm.

So, as far as I am concerned, it

should be in here.

If you want to take it out, then I

will have to again say we will have to reserve our position, because we have to satisfy ourselves that we are not
going to do more harm than good.

That is why I suggest

that we accept it.
MR KATJIUONGUA:

I think the responsible approach by the

chairman and some of the speakers was very helpful in this
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I think we should be careful to be unguided ex-

tremist missiles.
MR RUPPEL:

That sounds very dangerous.

MR KATJIUONGUA:

The days of that sort of phenomena are

coming to an end,

it is now time to be level-headed.

So,

I think we should not frighten people when it is not
called for.

I think the chairman made it very clear when

he said maybe we might get help from Germany and other
countries to solve this problem.

If we might expel people

by doing this sort of thing we might even affect our relations with foreign countries and even decrease the possibilities of this country getting foreign aid.
keep that in mind.

We should

Maybe other countries will retaliate

and take some measures against us for which we will have
to pay the price.

So, it cuts both ways.

This country is

still dependent on South Africa for many things, in case
you want to chase out the South Africans from here.
that in mind.
Africa.

Keep

We also have Namibians who work in South

So this might happen as well.

As was said here,

the majority of the people who are in the public service
are our own people, not outsiders.

So, to commit national

suicide because of 200 people, is totally wrong.

We

should not try to play dishonest politics in our country.
If you say you promise one job of one Namibian to another
Namibian, we are going to create problems.

I think we

should behave in a responsible attitude that will invite
investments to this country and then we can create new job

-

opportunities.
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In fact, most of our people who are look-

ing for jobs are the unskilled people.

This morning when

I came from home I found them all over the place just like
worms, looking for jobs.

To get these people off the

streets is not done by expelling 200 people out of the
public service, I tell you.

Some of these people who are

South Africans, who are maybe die-hard extremists and maybe racists, they will naturally quit this country when we
come closer to the day of independence.
they won't be a problem.

They will go,

So, I think we should handle

this problem very, very carefully, balance it with a cool
mind, and I think at this point in time, as the chairman
said, we have no choice but to leave this article in peace
until some other time when we have some other problems.
MR HAMUTENYA:

I have listened to all the arguments, but I

have very serious difficulties with this clause.

We were

told yesterday that 47 000 civil servants exist, and if we
are being asked to entrench the position of those - I
don't subscribe to just firing people left, right and
centre to get them out of their jobs, whether they be
Namibians or South Africans.

I also don't believe that

all this goodwill, that all you need is to get money and
then you create new jobs, I want to send a message to the
Namibians, seeing that we are about to entrench the jobs
or all those who have it, never mind about those who are
out there and we look around for money somewhere else.

I

don't know, I have to for the first time enter a reserva-
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I don't understand it, and the

more I hear the more I get frightened about its impact.
MR RUKORO:

My understanding of this article is that

either between now and the date of independence, when the
new government actually assumes the instrumentalities of
power, either the government has the programme whereby
they are going to restructure the whole thing and know
exactly that of the 47 000 that we have, we don't want
7 000 on the basis of the restructuring, these jobs must
simply be phased out, the new civil service will consist
of 40 000, and of these 40 000 who are there, 20 000 must
go, we want to bring in new ones and with respect to the
20 000 that we are going to move, by independence day we
would have sent notices of dismissal to them.

Right?

Either you are going to do that so that the day you enter
office you have everybody at his or her desk, old ones and
new ones.

If you don't have that type of programme, then

you will need this type of provision, and all this provisions says, to my understanding, is that when you as
minister enter you ministry there will be twenty people.
All it says is that until you decide to expel them, there
should be no vacancies and breakdown in the system.

It is

not an entrenchment or a guarantee for life or for one
extra day beyond the day you decide to kick out this person.

So, to that extent it cannot be called a guarantee

or an entrenchment.

It does not affect government's

ability to restructure, kick out people, etc.

My under-
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of the situation, that when you enter your office on the
lst April, unless before that date you have kicked out
certain people, there must be people to run the system.
And thirdly, in the final analysis, as far as I can read
it, it provides the legal justification for government,
constitutionally, to remove these people at that point in
time when it decides to do so, that that power to remove
you as from today derives from Article 115.

That is my

understanding and therefore I don't see that it is negative, the implications.
MRS ITHANA:

I am frightened the way others are.

blem is whether or not to keep this provision.

My proComrade

Nahas was saying that whether we have it or don't have it,
it is already covered in 114.
when it is covered by 114?

Why should we have it then

What is the use of it being

here if it is covered under 114?
My second point is:

Is there any way of curbing the

promotions that are going on now, if for sure there is a
well-known notion that a new government is coming in, but
everytime there are promotions in the newspapers?
does that mean?

What

Is this an obligation being added to the

government that is going to come here, or is there any way
that this body could pronounce itself on the new employment spree that is going on?
MR BANRES:

I would like to submit the following.

First

of all, the committee should bear in mind that the percep-
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result of 435, which makes the Administrator General a
one-man government and I would listen arguments on my submission, that the AG in effect became the one-man government, de facto, de jure government on the 1st April and
any legislation has been passed over to him.
cepted 435.

So, we ac-

In 435 it is accepted that from the day of

the independence process until the day that Namibia becomes independent an Administrator General would be the
government and he has taken over all the laws and he has
the power to abolish, amend by way of proclamation, etc.
This is the legal situation until one second past the moment of proclamation of accepting a constitution for an
independent Republic of Namibia.
tution comes in force,

The moment that consti-

Namibia is independent and a new

government is responsible, but between the day of implementation until the independence moment, the AG is the
one-man government in the country.

So, the perception

that these laws are laws of the South African Government
is not correct.

As I said, I stand to be corrected and I

can be addressed if I am wrong.
Listening to my honourable colleague Mr Rukoro, this
body here vis-a-vis the political parties, has no legal
status to be the functionary,

to give notice or to re-

structure or to act in any way if it hasn't got a legal
status or the power to act.

So, if whoever is the func-

tionary should send out notices to civil servants, with
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due respect, they can use it as toilet paper.
have no legal binding status.

It will

I have much understanding

for the members that want this clause out, but there is no
way we will get a way past the legal binding agreements in
a law which was enacted before the date of independence.
Those contracts and agreements will be binding on any perI may use a simple example and I hope that you will

son.

tolerate my submissions:

If today the government of Nami-

bia bought a building there and that building is occupied
by a contract of the occupier, you will have to pay that
man to get out there or provide him with alternative accommodation which is suitable for the purpose.

These are

the realities and I must admit, Sir, these are the pains
of ruling in a government and these are realities.
I want to go on record and express my appreciation for
the statement that was made by the chairman, because he
has summed up the situation in a manner that will be binding whether we like it or not.
means.

We can delete 115, by all

Then we have to delete again 114, and then the

minute we proclaim independence there isn't one legal law
and people can rush in and they can ransack and they can
burn and do anything.

So, I am pleading for level-

headedness and I want to conclude with these words:
Accept the roses with the thorns.

Restructuring is im-

portant, but for all that provision is made here and I
thank you for your sound information that you have made a
study of the situation and you could give sound advice to
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CHAIRMAN:

We have exhausted this topic.

The problem is,

whatever happens, all the political parties represented
here requested the citizens of this country to stay and
reconcile and we have a 1982 holy cow which also tells us
to restructure, to have a balanced structure.

This is

going to be our enormous task, but people are here, if we
restructure we have to see what we can do with them.

So,

this clause, even as somebody said, "remove some people",
you need a legal basis to do that and this is binding us
not to fire people, to keep them and it also allows you to
do some things, and besides that, as said by honourable
Nahas Angula, 114 says we must honour the existing laws.
So, really, we can express our indignation against this,
but we can't do anything.

That is why we have started the

process of seeing how we can restructure the civil service, we are talking to the civil servants themselves, we
have some experts who are here to help us, I am doing this
job.

I will make a report either to the president and

even inform this committee or parliament.

Therefore we

are ending on this very, very serious note and go to Article 116.
MR RUPPEL:
portant.

There is just a technical thing which is imUnder this constitution we have to actually

appoint a chief justice, or judges, unless we have a deeming provision that they will be deemed to have been appointed by the Judicial Service Commission.

At least that

i'
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CHAIRMAN:

I was coming to that later on.

There are a few

things we would like to propose and that is one of them,
because we must have a chief justice to swear in people
that day.

so we will have to deem some judge who already

exists to have been appointed under this constitution so
that he will be in place.
DR TJIRIANGE:

Article 116.

I have a problem there, this one definitely

has to go.
CHAIRMAN:

But there are good and bad things, we have to

look at these things.
MR MUDGE:
MR RUPPEL:

And then we cancel it if we don't like it.
We spoke about it yesterday, we said there are
'·' I
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international conventions and all that.
CHAIRMAN:
MR BIWA:

:!!i
,il

We will review it.
I am sorry I am taking you back.

I have a

little problem with 114 and 115, these two being very important articles.

It was not clear to me what we have

decided on these two.
CHAIRMAN:

They remain.

DR TJITENDERO:

Just a question on 116.

question to the distinguished lawyers.

I want to pose a
Why are these

transitional condition phrased in a straightforward
language that does not give some kind of option to the
state?

I am asking this question because we have had lots

of ...•• for Namibia's independence, and in these ones we
are being told that there are some, I think honourable
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Why should the language not give

me that there will be some obligations that out of choice
I will accept and there will be those which I have no
choice.

It seems to me from the language in 114 and 115

that you don't have a choice.

We tried to say in 115 we

do have a choice, a different situation, unlike the Zimbabwian one.

Here again we are told that we shall accede

to all the agreements or existing international agreements.

Is there no way that we could say in the wording

that some which are not in the best interest of the state,
that there is no obligation on the succeeding state to
accede.

I do not see that one here while in 115 there is

something that one can fall back to.

But this one is very

straightforward, it only tells us to take it.
PROF WIECHERS:

Article 116 states the international law

general rule of succession, but what is more important, in
116 there is reference to 62(2)(d).

Then you make it a

constitutional right of the government to consider and to
decide whether or not to succeed to such international
agreements as may previously have been entered into by
administrations in which the majority of the Namibian
people had historically not enjoyed democratic representation and participation.

You need to do that in your con-

stitution so that you tell the world that we reserve that
right of considering existing ones.
CHAIRMAN:
cle 117.

Agreed.

Now, Miscellaneous Provisions.

Arti-
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I want to take you back to 114 and 115.

I

am going to withdraw my reservations, I don't believe in
them, after the clarification given by honourable Rukoro.
I don't think I need that reservation.
MR ANGULA:

Article 117:

The last part, "unless and until

the National Assembly acting under Article .. of this Constitution otherwise decides or in .... with existing UN
Resolutions."
MR RUPPEL:
CHAIRMAN:

We can do it in an act of parliament.
Article 117 - agreed.

Laws - agreed.

Article 118 -Repeal of

Article 119 - agreed.

And then the last

page.
MR ITHANA:

I thought we have changed that from the begin-

ning, that "he or she".
CHAIRMAN:

Then (b) is redundant.

Article 120 - agreed.

principles , the whole of it.
MR MUDGE:

Now we have to adopt the

We go back to page 57.

This is a repetition of many of the provisions

in other parts of the constitution and frankly,
can't see the necessity for this.

I just

Frankly, in a constitu-

tion you can accept it as a policy document or whatever,
but in a constitution to say "women are afforded an equal
opportunity."

It is made provision for.

equal work" is provided for.

"Equal pay for

Provision has been made for

all these things in the constitution.

Why should we have

a directive and principles of state policy in the constitution, and there are certain things here which I just
cannot accept.
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tution.

This is a very important part of the consti-

I have made a major concession to say that it

should come after finance, before the transitional provisions, and this is the only chapter in which some of us
see ourselves, being peasants and downtrodden.

We have

even accepted that they will not be enforced in court, but
this is what concerns the day to day existence of some of
us who are still living below the poverty line.

so, these

directives are very, very important to the state to take
into consideration, in trying to look at the basic needs
of our people.

I do know that there are certain sections

of this country who have gone beyond the basic needs,
housing, food, clothing and those basic things which sustain us.

So, this is a very, very important section and I

appeal to the compatriots present here to accept it and
just to put those amendments which are necessary and I
think they must be few.
MR MUDGE:

I think it is unfair to say that these are such

important chapters and at nine o'clock, after a whole day,
you expect us to discuss such an important chapter.
least we can do is to adjourn until Monday.
prepared to discuss it now.

The

But I am not

If you want to continue then

you are welcome.
CHAIRMAN:

Honourable members, if you object to something

it is not a good way.
which we did not like.

There are many parts we debated
The only thing we can say is that

maybe we are tired, as we did in the past, and say we
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adjourn and come back, but not because you don't like
these things.
MR KATJIUONGUA:

In this declaration there are a number of

things which I think should become government policy or
policy by parliament.

There are many things here which

could be taken out and put somewhere else.

For example, I

think my brother, Mr Angula, will agree that the two of us
sometimes talked about the right of access to basic needs,
for example.

I think that must be a fundamental right,

shelter and things like that.

There are things like the

protection of old age pensions which are important.

Cer-

tain principles of policy to be followed by the State.

I

referred earlier to the question of a foreign policy, nonalignment, neutrality and that sort of thing.

I think

those can be part of the constitution, but I think some of
them, things like economic system, I think all the parties
in the election campaign talked about a mixed economic
system for example, but now it becomes more of a declaration rather than a fundamental principle.

There was a

question, for example, on the ratification of treaties, of
international conventions by government.

There are things

that we can still keep in the body of this document and
there are certain things which maybe the president in his
speech can refer to as part of the policy of the state.
Whether we discuss them now or Monday or tomorrow, I don't
care, we can sit here until twelve o'clock, but I ,don't
know how long the lawyers will wait.
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I support Comrade Angula on this point, I

supported him in the past although I did not express myself on it.

I see it as a dynamic and innovative approach

to constitution-making.

We have included here in some

parts some things that are not convincingly included in
the constitution.

So it is not entirely outrageous to in-

clude something like this in this constitution.

Somebody

can look at the constitution and say "why are you being so
specific about some things."

So, I will speak at length

when we discuss this matter, because I support it very
strongly.

Rearrangement, whether it should go somewhere

else ...
MR MUDGE:

But then we need time.

CHAIRMAN:

There are now certain transitional things that

we are trying to get.

One is the chief justice.

Is there

a way that the proposal can be made in the transitional
clauses that the chief justice, Hans Berker, could be
deemed to have been elected.
MEMBER:
CHAIRMAN:

Is he going to be the chief justice?
Or whoever.

We need somebody to be in place,

and you can't replace him anyway, according to the article
we discussed.
MR MUDGE:

If it has to be done then we must find a way of

doing it.
CHAIRMAN:

For instance, we have a problem of independence

day and celebrations.

You have to invite people, you have

to prepare for this day, you have to set up committees.
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You will need some kind of a date set to invite people.
Who is going to invite people to come here?
to be honourable Pienaar?
here.

Is it going

Nobody is going to turn up

If it is going to be the president-elect or, of

course, yours truely ..
MR BARNES:

The Constituent Assembly agrees that the

chairman will do the inviting and the Assembly sets up the
committees.
CHAIRMAN:

But you are going to transform this Constituent

Assembly into a National Assembly and there is not yet a
speaker.
MR RUPPEL:

The transformation only becomes effective on

the day of independence itself.

Until then you will be

the chairman of the Constituent Assembly.

Whatever we do

or adopt is not going to change that position.

Indepen-

dence day will be the date.
CHAIRMAN:

But some heads of state will be insulted to be

invited by a young man like me.
MR MUDGE:

You are not speaking on your behalf, you are

speaking on behalf of a Constituent Assembly elected by
the people of Namibia, which is the representative body in
this country at this stage.
MR HAMUTENYA:
principles.

I am back on this part on directive and
There are two possibilities.

Either we will

accept them as they are or we will take parts from here
and put them somewhere else.

If that is the case, why

don't we ask the lawyers to put them where they should be?

-
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We could have told the lawyers to go and look

at it and see where they can transfer certain things, but
there is a charge that it is a duplication of some of the
clauses.
If we are going to finish them, let's come

MR HAMUTENYA:

tomorrow morning and change them.
MR MUDGE:

Can't we do it ourselves and meet on Monday.

MR ANGULA:

My proposal is that these directive principles

should be there after the present page 82.
things which are still hanging anyway.

There are many

There is the pro-

blem of affirmative action still hanging, we have not
approved it.

Some of us have been religiously whatever

about fundamental human rights which are put ..
DR TJIRIANGE:

On a point of order.

We have agreed we

will come back to them.
CHAIRMAN:

We will meet on Monday.

MR MUDGE:

We might not have so many problems.

I don't

have serious problems in principle, I only think that some
of them are not necessary there because they are sufficiently covered in other parts of the constitution.
ADV CHASKALSON:

There are a few things and technical

matters which we need instructions on and also a practical
matter.

On the technical matters, the re-election of the

president, should a president die or resign in office,
should there be a provision that there must be a certain
time when it will be so close to the next election that
there wiull be no purpose in holding an interim election.
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An obvious example, if someone died three months before
the expiry of the office, that the ninety days would run
out.

There may be a time within which you think it is

inappropriate to have an election and then hold another
election very shortly afterwards, in which event there
would have to be succession provisions, and I really want
to ask whether that time should come into it.
MR RUPPEL:

One year.

ADV CHASKALSON:

The second thing, as far as the first

state president is concerned, who is to be elected according to a procedure entirely different from any other
state president, do you wish that to be in the transitional provisions?

It is something which will fall out

afterwards.
CHAIRMAN:

Yes.

ADV CHASKALSON:

As far as the swearing in of the first

state president is concerned, I think that you need to
address the question of the judges very specifically as to
their offices and so on, but as far as the swearing in of
the state president is concerned, the senior judge in
Namibia at the moment is Mr Justice Berker and I am not
sure how his office is described, whether he is the Judge
President?

His division would become the High Court I

would assume?

So, you can provide in your transitional

provisions that the ..
MR RUPPEL:

In practice that will be the High Court, but

he will be the chief justice.

That is what I understood
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If you haven't yet appointed a chief

justice, if you want to identify your chief justice, you
can do it immediately and have that agreed upon or you
could simply provide that the Judge President of the
Supreme Court will swear them in.
MR RUPPEL:

On day one he will be the head of the Supreme

Court, because the chief justice is permanently there and
all the others are collected from time to time, and this
presently fully manned court with the five judges will be
the High Court.
ADV CHASKALSON:

But the point is, either you have a new

court which immediately comes into existence or you identify an existing judicial officer by his existing judicial
office to swear in the first state president.

I am not

sure whether your new court structure will come into effect.

You won't have an appeal court structure on day

one, will you?
MR RUPPEL:

No, you first have to amend the existing

legislation which regulates this whole thing, but I think
in a deeming provision we can make anything in this.

We

have all the power, we are the people, we can do it.

so

we deem him to be the chief justice for the purposes of
doing all this stuff.
PROF WIECHERS:

It is not necessary.

What my colleague is

suggesting is that you take the senior judge and you put
in the provision that he performs a function.

You can't

appoint now before independence and the new constitution a

- 235 chief justice, because the office doesn't exist.

So, all

you do is to say in the provisions that the existing
senior judge of the Supreme Court will perform the functions under article so and so.
MR KATJIUONGUA:
CHAIRMAN:

Is it the 31st March?

21st March.

MR KATJIUONGUA:

You must eliminate apartheid.

The 31st is when Untag came here, it is

one year and the process is finished.
CHAIRMAN:

It is the international day of the Elimination

of Apartheid, the 21st March.
PROF WIECHERS:

What we have done, we have a draft on the

affirmative action provision, we have taken out of the
existing Article 22 just the two affirmative action provisions, because there was a long debate and you were
going to come back to it at one stage as to whether structurally you were going to have your apartheid reservation
shifted to subclauses or keep them in one clause, and
rather than to confuse the debate on that issue, we originally just drafted two affirmative action provisions to
try marry the suggestion made by Mr Mudge with what
appeared in the working paper.

That draft is available

and it may be useful to have it made available to everybody now, so that on Monday morning it can be debated.
is likely to appear in our draft constitution along with
the apartheid provision as it now appears, because it
hasn't been changed yet.
COMMITTEE ADJOURNED.
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