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CHAIRMAN:

Yesterday we started with the former Chapter 3

dealing with the president.
election of the president.
we even read the minutes.
on the word,

We are now on article 28,

the

We had a lengthy discussion and
The lawyers were the last ones

trying to make sense of our confusion.

I

think we have to resume the discussions there because we
didn't conclude the discussions.
structions I

open the floor for the leaders to lead us.

MR PRETORIUS:
general,
sit in,

Since we have fresh in-

On a point of order,

I

just want to ask in

what is the possibility for our legal advisors to
to save time?

CHAIRMAN:

These are our legal advisors.

MR PRETORIUS:
CHAIRMAN:

That was only a request by my caucus.

We don't want one party representative to bring

in extra representatives.

These are our legal advisors.

But it is up to the committee.
~~

PRETORIUS:

Not to take part, only to sit in and advise

us.
i'1R RUPPEL:

I think we should not have any legal advisors

or any other teams here.
sions.
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t de 1 a y the d i s c us -

We have very competent legal advisors here,

and I

think preparations between the parties and their legal ad-

;

"

-

2 -

visors should have been concluded before they came in.
That was the basis on which we working until now and seems

MR BAKN£S:

I view this request in this light:

If there is

any way that any contribution can be made to assist any
delegation to perhaps expedite the deliberations by his
legal advisor being afforded observer status at this meeting,

I think that it could be to the advantage of us

finishing this constitution possibly much faster than what
we are doing now.

There is the problem that delegations,

after they have deliberated here for the day,

have to go

back to their legal advisors, discuss the whole process,
even at times when we have to make a concession or something that we did not have the time to review.
advisor, within striking distance,
any of the deliberations,

Your legal

is not participating in

it is only observer status he has

and it is my considered opinion that it could be an advantage to speed up matters, and we are all at times guilty
that we are not going as fast as we want to go without
making a bad job of the responsibility.

I would ask for

favourable consider2tion, because the legal advisors are
not going to participate, it affords the delegation the
opportunity to be in contact with his legal advisor and it
will expedite the deliberations and we won't be losing
a;J yt hi nq, bee a use v:ha tever .:_ s -'; r_.c•1 s sed here .. s + ·"' Jrer: c:,ver
to your legal advisor, because there is the confidentiality
between the legal advisor and the caucus.

I would ask for

- •3 -

favourable consideration.

MR ANGULA:

I thought this issue was kind of clo§ed.

I do

sympathise with the situation of ACN in the sense that
c.lor. · c !iave:: Su1re!::.G.:Iy i:lii•Clr.<;~t

the other parties,

"".::·1e :1eavenly lawyers.

~hey

But for

I do believe we have - and I thought

wisely - decided that we should take legal advisors who
will be above our political programmes, who will be neutral
and whose advice we should take in good faith, because they
are not defending a particular political viewpoint.

If \·,'e

are saying that the learned gentlemen we have asked to
assist us in this task are not doing their job properly,
then that is a different thing.
sonal lawyers here,

Once we bring 1n our per-

the lawyers we are paying ourselves,

they are there to defend our positions.

We will have argu-

ments first among ourselves as politicians, after that the
argument will shift to the lawyers and I don't know how far
we are going to go.

I would like to take note that those

1ssues which we failed to resolve, we didn't fail to resolve them because of lack of legal advice.

It is basical-

ly because of the political nature of those issues.
we can go to the legal opinion.

Then

Persor.ally I am satisfied

with the kind of advice we have been

rece~ving

from our

learned colleagues whom we have decided to retain here in
Windhoek.

What we have to do as politicdl leaders is to

have ~~!it1cal 2ourage .and political will to make decisions
on those issues which are of a problematic nature.

",,.

~

~

·.~

The

interpretation in law could now be provided to us by our

- 4 heavenly lawyers.

That will help us to make progress.

Mr Chairman, honourable Comrade Nahas has

MR GURIRAB:

u~~

~v

ULLLer

WlLn the idea Of

bringing in party lawyers in this committee.
among my best friends,

Lawyers are

I myself being a Sotho-lawyer.

If

there are problematic areas, the do not require legal
minds,

they require political wisdom and courage of us as

the substantive drafters of the constitution.
tremendous progress,

We have made

I am certainly not disspirited in any

way whatsoever by the snail-pace that we are now deploying.
We just want to be absolutely certain that the words refleeted on the papers,

the decisions we take are as much as

possible final decisions, so that we don't come back to
them.

The very fact that we have decided collectively to

bring in three distinguished lawyers to participate in this
committee work is a step in the right direction.

But we

need not flood this committee with additional lawyers who
are basically our political extensions.

I would very much

therefore like the committee to continue with the business
of going over the paper.
MR PRETORIUS:

I don't want the House to be divided, so if

there is no consensus I withdraw my request.
CHAIRMAN:

We were on article 28.

MR PRETORIUS:
of ex£•:J1 ;-

2

We discussed the problem and as in the case
~~we~

where

wp

werP nreoarud to settle if the

executive power is in the president in consultation with
his cabinet and he should not necessarily be a member of

-
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the cabinet, we are also prepared to accept the idea of a
But it all depends now on

president elected by the people.
+-h<:> r'lo+-,..; 1 ==1nr'l +-h:::.t- i.s •·•h:•
opin1on there.

So,

T
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.::--ri n'l'"

+:n h:::.vP-

lPrrril

if we can settle as far as his func-

tions are concerned, we are prepared to accept the idea
that the president is not a member of the parliament as
such,

he can be elected by the people outside.

is very important to us,

But then it

the whole question of impeaching,

etc.

DR TJITENDERO:

I sit here and try to imagine the part that

we are now to undertake.

I

venture to say, would it be

helpful to us and the discussions if we draw a distinction,
for the sake of clarity,

that we say let's first address

ourselves to the transitional provisions, because we have
two issues that are not related but ought not to be discussed in the same function.
is the present structure,

First the given.

The given

and then maybe if we reach an

agreement on that, which is transitional,

then we can go on

with the subsequent more standing and continuous constitutional provision.

I was

just trying to see whether we

could make that distinction.

If we could make that dis-

tinction it will be clearer, because we can discuss that
and then proceed.
~1R

PRETORIUS:

Just for clarity on that,

members will now talk abol'+- :i+-.
eventual position now.
.• ·'*t,,.

J

,.

,71'

I am

otherwise all the

talkir:'~

anout the

For the transitional position we

think there must be an electoral college.

It cannot be the

- 6 National Assembly, because the National Assembly also consists of the six members,

although they have no vote.

So

there must be a defined electoral college.
J.'2s,

discuss phase,
~R

the gndd Sl1;gc.::;L_;_on here is tnat we fir.s7

and I want to agree with that - the transitional

the current situation.

STABY:

I think we ought to bear in mind,

problem with the suggestion,

I have no

that the only difference be-

tween the transitional and the ultimate, final situation
concerning the president is the question of electing him.
That is the only difference.

The functions and the powers

of the president ought to be the same in the transitional
period and the final period.

Therefore I would suggest

that we deal with the functions and powers of the

~resident

and leave aside - in compliance with Dr Tjitendero's
request -

the question of election.

Afterwards, having

settled the powers and responsibilities of the president,
the question of elections can be dealt with relatively
easily as far as the first phase is concerned.
phase is a different story.
is his powers, the checks and
CHAIRMAN:

The second

But the key of the whole thing
balance~.

I thought we are discussing the constitution as

drafted and we said it must be systematic and go article by
article.
onP

+-n

The problem I have is that article 28 is the next

0e C:i3,..11Ssed.

MR KATJIUONGUA:

Mr Chairman,

I had an opportunity to re-

fleet over this matter since we left here last night,

and

-

7 -

as far as possible to consult with my colleagues by hotline - whatever it means -

and our feeling is

~imply

the

followinq and I hope all of us will talk straight on these
things:

~1rstl;,

ambiguously,

we

m~&L

d~L

ayL~E,

e=t~L!ish

tG~a!ly,

un-

that we agreed up to the 19th about what

stands in the report by the rapporteur as well as which was
used as the basis by the lawyers to draft the constitution
as it stands,

that there was agreement to that effect.

There is no ambiguity about it.

Why I

am saying so is that

if we use that as a point of departure and then we want to
change what we agreed upon,

we must proceed from the propo-

sition that we agreed on what the position was, because
that is important for me.
two options in reality.
that we made,

Point number two:

One is to keep to the agreement

that we talked about yesterday and see how we

go about that to independence and,
five years.

\\le only have

But then I

if possible,

to the next

think in considering whatever op-

tion, we must strictly keep ourselves within the ambit, the
parameters of the 1982 Principles,

and they say certain

definite things and I will never agree to any deviation
from those fundamental principles, because then I will be
doing totally illegal.

That is option one, we stick to

that agreement to see how we handle it as we go forward,

or

if we change them we must say so and open a new debate with
possibly new agreements,
things like that,

.. ·"\:.,.,
i

,.
.~·

n2w

around that

pac~age

understandings and

par~icular

agreement.

In its

present form it has certain problems and we must agree

-

8
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to change it and then we see how we handle it by having a
debate on how do we handle that agreement.

The second op-

tion is simply that we wrjrP. a rnn~ritutjop and stoo thP.rP..
The COiJSL~~ution,

as the Prlnciples says,

Section 3,

will

determine the organisation and powers of all levels of
government.

Then we simply do that in the constitution and

then call for national election.

The one we had was sim-

ply to elect an assembly to write a constitution and then
we finish that task and put a fullstop,

a period,

and have

another national election to elect all the levels of
government,

or to elect the president,

the parliament,

regional and municipal councils in one election,
rate elections,

the

not sepa-

on the clear understanding that the masses,

the people be told that now we only agreed to write a constitution but the other matters will be taken to the people
for decision.

I don't think we have any other options.

Otherwise we will be sitting here wasting time.
fared very badly in the election, but I
of this nature is at stake,

I know I

think when matters

there is no choice but to go

back to the people to decide the future of this country in
a democratic ordeL.
CHAIRMAN:

I

That is where I stand.

just want clarity from the honourable speaker,

what is the agreement?
MR KATJIUONGUA:

The agreement is that the first president

for the five yea-s will bP ~lec~P.d by parli~~enr,

.,

he will

be a member of parliament or will sit in parliament .

t

is what we agreed in these papers,

This

that is the understand-

- 9 ing of myself and if I am wrong you can tell me.

I don't

think we talked about the possibility of findfng- somebody
else from outside parli~ment to el~rt him.
chanye tnat you can tlu .:ou.
in this paper here is,
agreed upon,

I

!."!:

~1",,

T.~:ar:t

t- 0

And then everything that stands

think,

the basis of what we have

the powers of the president and the rest of

the story.
CHAIRMAN:

It is true,

agreement was reached, but Mr Mudge

spoke about the practical situation.

He said:

"For practical reasons we have agreed for the first
five years.

Let us face it that unless we want to

score points- and I

think we have passed that stage .. "

and he went on.
MR KATJIUONGUA:

How does that differ from what I am say-

ing?
CHAIRMAN:

I deliberately asked what is the agreement.

seem to have misunderstanding,

We

that is why we are wasting

time.
MR KATJIUONGUA:

No,

I

am not wasting time.

Mr Chairman,

don't say I am wasting time.
CHAIRMAN:

I said "we".

the decision here.

The chairman has the right to put

I asked what has been agreed upon,

whether we all understand one another.

:::don't know

whether we understand the agreement and it says that for
pr;.-:C; ;:_;;.cal reasons the first presiden :. will be 2l~s+-z~ by
the legislature and that we are going to convert this Con-

·~

s

or

..1'1-

stituent Assembly into the National Assembly,

that the

- 10 president will sit in the Assembly.

Do I summarise it

properly?
MD
-.".

"~·''":'T"~'T

'!' •

.t\ ~"' \o.J \..- •...! . . . . .

president should be part of the National Assembly.
remember it.

I

don't

You will remember that before we adjourned I

did actually state the same position that my understanding
is that we don't have a problem with the election of the
first president.

The only thing we have to decide upon is

whether this president should be part of the National
Assembly,

and then I

said that in my view that would be

contrary to what Mr Mudge was saying the other day,

that

the president must be the guardian of the doctrine of separation of powers.
what I

said.

So,

We have to separate powers.
I

That is

don't remember at this stage that we

talked about whether the president must be part of the
National Assembly, but the election yes.
MR MUDGE:

I

must guard against being quoted incorrectly,

it has happened before and I don't want it to happen again.
You have the minutes there, you read them yesterday and
there could be no doubt whatsoever that what I suggested is
that at least we have already agreed that this body will
become the government for the first five years.

As far as

the president is concerned, I pointed out that it is of no
practical significance right now, whatever the position
might b'2' :;.~ the future

th.; ::.:-.st. rr..:sident \-.rill be elec-:ed

by parliament and that because of that practical situation,
we must provide in the constitution that the president will

- 11 be elected by parliament, not as a temporary measure,

as a

provision in the constitution, and I said if aurlng the
five years we come to thA conclu~~nn that this is not
:::-.::ally wf.dt: we want,
two-thirds majority.

then we can a ..·,end the const1tut.i.0n 0y
I think I made it abundantly clear

that I did not suggest that this must be a temporary measure.

If it works it can stay like that.

minutes here, but you have them there,

I don't have the

and I remember that

somebody suggested that it must be a temporary measure and
I asked "why temporary?"
minutes and I

Can I

just have a copy of the

can read it to you.

So,

as far as I

am con-

cerned, we have decided that the president will be elected
by parliament.
change it.

I

There is no doubt about that.

\'ie can

said yesterday if you think it is nece~sary,

if you give g od enough reasons we can reconsider the position, but I think the instructions,
lawyers, Mr Ruppel and Mr Rukoro,

the briefing by our two

to the lawyers who must

draft the constitution was correct when they said it was
agreed that the first president shall be elected by a
simple majority of the legislature, constituted as an electoral college fc!

that purpose.

But it is not correct in

the sense that it was not meant to be a temporary measure.
It was a final decision which I suggested could be amended
in future should parliament decide to do so by a two-thirds
majority.
CHAIRMAN:

.. '"'•J

,.

-~

•":

I d0n't want to be auoted incorrectly.
I never had any intention to misquote anybody.

was reading the minutes .

If you say I left out some part,

I

- 12 -that is a point, but don't say I misquoted you because I
was reading.
MR GURIRAB:
1.

c

::..~

We have to face up to what we arP

a n1at '.::er

-.;11

.vi:i(.;l:

h'c

for.

headi~~

cdn beat our chest and diff~:c.

I

seriously question the integrity of the minutes on this
one,

that there was an agreement.

You can read it and read

it, but they will not convince my recollection of Swapo's
position on the matter.

In all our documents which we in-

traduced, either in the Constituent Assembly, or at different stages here in this Committee, our position, the most
democratic position,

is that head of state of the Republic

of Namibia must be elected by the people by popular vote.
That is the most democratic method.

For all the things

that we have ascribed to him, embodying as it does the
national consensus, the will of all the people, that person, more than any other public official, must carry the
will of the people.

That remains the solid unquestionable

position of Swapo.

So,

honourable Chairman.

there you have it on the table,

If that would mean that we would re-

open the discussion, so be it.

If it means that we must

vote on it, so be it.

At this point I am not really,

this particular issue,

interested in us going back, wasting

time on what the minutes said, what who said.

in

Swapo's

position is that the president of the republic must be
e~e~~~6

by

~opular

vote and I shall come back +o it for

much as that will be required.
MR KATJIUONGUA:

On a point of order.

If a distinguished

- 13 member of this House says you can read the minutes for as
~

long as you want, but it will not convince me to change my
::-2c~.:le~t.:.cd-J,

l.s

i

~

1

r-.; nt-
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the minutes say will not change the subJectlve position of
a member?

Is it a point to take minutes?

What are we

doing?
MRS !THANA:

On a point of order.

Comrade Chairman,

the

previous speaker did not raise a point of order, he is
raising an argument.
MR GURIRAB:

The point is in response to my intervention.

In proper democratic decision-making procedure minutes are
taken and at some point the body has an opportunity to go
over the minutes and correct them as being a true reflection of what was decided,

and thereafter the body discusses

matters arising from the minutes.

We did not have that

exercise in this body, so I believe that I am quite in
order.

If I have an opportunity to go through the minutes,

I would have responded there and then, but they did not
reflect the true meaning of the discussion that transpired.
So we are perfectly in order.

If there is place for

minutes, we will be guided by them, history would look

ba~k

at them and appreciate our collective and individual contributions.
MR KATJIUONGUA:
pat(?d

.,,
.
~

,tl'

'

in

As far as I know, and I have also partici-

r.1==1ny meeting::' .•

tr:""

come for discussion, read,

~i:::.:tes

that are taken by hcmd

corrected, amended and then they

are signed as a true reflection of the proceedings of the

- 14 previous meeting.

I am not so sure whether verbatim re-

cords taken by machine are also corrected in that manner

CHAIRMAN:

Honourable members,

throughout the discussions

we have been questioning decisions or misunderstanding of
it.

It is not the first time this happened.

h'e have been

coming back and saying "I don't think this is what I said".
Firstly,

verbatim minutes are minutes, there are mistakes

obviously, but they are verbatim.
been discussed.

They reflect what has

One member is charging the secretariat

here that Swapo's aren't properly reflected.

That is his

opinion, because many people have been saying things about
what we have discussed previously.

We changed the posi-

tions every time from what I thought was the understanding.
We didn't challenge that.

I have been shocked sometimes

that even when we are talking about the lawyers we sent to
South Africa we said things that were not professional and
the minutes were there, but we disagree with the minutes.
So we have been doing that throughout, and if we really
have to continue in the spirit that we started with, let's
allow democracy to prevail.

We have been allowing every-

body to talk wh~t he wanted to say,

and if we are going to

limit the language-usuage and so on,

then we are limiting

our time to establish this constitution.
have been lib: rally al,

0 ..,...,.-,

t=Jtc.:'~le

That is why I

to tali~.

Some could i1=1ve

been ruled out of order, but I said it is good if we talk.
Can we continue in the same spirit and talk and change

- 14 previous meeting.

I am not so sure whether verbatim re-

cords taken by machine are also corrected in that manner
~cfc~~

~~=¥

CHAIRMAN:

~c2~~P

~L~e.

Honourable members,

throughout the discussions

we have been questioning decisions or misunderstanding of
it.

It is not the first time this happened.

He have been

coming back and saying "I don't think this is what I said".
Firstly,

verbatim minutes are minutes,

obviously, but they are verbatim.
been discussed.

there are mistakes

They reflect what has

One member is charging the secretariat

here that Swapo's aren't properly reflected.

That is his

opinion, because ma~y people have been saying things about
what we have discussed previously.

We changed the posi-

tions every time from what I thought was the understanding.
We didn't challenge that.

I have been shocked sometimes

that even when we are talking about the lawyers we sent to
South Africa we said things that were not professional and
the minutes were there, but we disagree with the minutes.
So we have been doing that throughout, and if we really
have to continue in the spirit that we started with, let's
allow democracy to prevail.

We have been allowing every-

body to talk what he wanted to say, and if we are going to
limit the language-usuage and so on,

then we are limiting

our time to establish this constitution.

That is why I

have been libt:rally al' 0•·'~-·' pt:;:~le to tali~.

,,

.

\
p

~

Some could it::>.Ve

been ruled out of order, but I said it is good if we talk •
Can we continue in the same spirit and talk and change

- 15 situations if need be.

As honourable Katjiuongua said, we

agreed, but if we want to reopen it,
"1R HAMUTENYA:

reopen

it~

The issue we are discussinq is the prnredure

of electing tne: pre.s:i.aeiil wluch we want to inscribe in cne
constitution, and maybe there was a problem of confusing
the present situation and what we wanted the constitution
to say in the long term.

It is not correct that we agreed

that the president will be elected by the National Assembly
for ever, or in the constitution.

I remind that we left

this thing hanging in the air - and I want to say that
again - before we agreed that

fo~

the next five years for

the president-to-be that will be the case.

I want to re-

peat what I asked that we were not prepared to accept.
even offered an alternative position,
ged,

I

it was not challen-

that if we have a problem with a president popular

elected, then we have second-best,

to automatically have

the leader of the majority party as the president.
position was submitted.
anybody,

That

I was not ruled out of order by

I don't remember that, and I sure the minutes will

not say it was challenged and dismissed.

It was not.

So, because we have always had a problem with the
president being elected by the parliament, a so-called
parliamentary president, we gave examples and I said that I
don't see how,
"''ilt:1

to my recollection it is only in Libanon

e the pr e:s:i dent is. elected by +-he

parliam~nt.

Other-

wise parliament should simply confirm the obvious and I
gave examples.

I don't remember anybody coming back tore-

- 16 fute that position.

So,

was left hanging.
vi. h t
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that was another position which

So. many things were left hanging.

If

:: ~

O.l.l'-

-

-·~

~ _,

-

_.,

-· "-' .......

•

,

'- ' , u

'

"-

"-

•
l ...

c.

tJ l.

•

t

;:;,

.l

-

u t:: i J

l..

'-

J l

vw

. - -'l

in the future will be elected by parliament, then we had a
serious misunderstanding and we now have to correct those
misunderstandings.

Our position has been - and I think it

is still - that he is either popular elected or he comes
automatically,
party.

as a matter of fact,

from the majority

Again the example that it did not make any sense in

the case of South Africa with the last elections that somebody was going to put up another candidate other than F W
de Klerk.

So,

it was obvious the situation where there

lS

no separate election for the president, but the mandate of
the people was given to the National Party of South Africa
and automatically its leader became the president, so why
not take that option if we are so religiously opposed to a
directly elected president.

But about him being elected by

the parliament, he is just a puppet of the parliament, that
we had a problem with,
So,

and we had a problem then and now.

let's address this question now.

make a compromise, fine.
fine.

We can go back,

If we are going to

Threats of a second election,

nobody is afraid of elections.

-:!:f

this it the bottomline for others, we can accept that too.
DR TJIRIANGE:
sa.i..:.i.

!

I want to endorse what Comrade Hamutenya

j"st want

t~

add to that b} saying that what the

honourable Mudge is saying is true, he said so, and what

.. '"""'•t
r

ft'

Comrade Hidipo is saying is true, he said so.

If we would

- 17have taken our position to be the agreement, it was going
to be wrong.

So it is wrong for the honourable to take his
Wh~t

we aareed on,

however, was the election of the first pres1dent, ti,at we
did,

and I left this honourable House clear in my mind that

we have agreed on the election of the first president,

and

that we have sticked to our position that subsequent presidents should be elected by direct elections.

I understood

the arguments by others, but I don't remember us having
said all the presidents, now and in the future,
elected by parliament.
correct.

should be

That is simply not true, it is not

It was the position of people, but we agreed on

the first president, and this is correctly reflected in the
briefing given by our lawyers to the heavenly lawyers.

I

think our lawyers who went to Johannesburg understood us
properly and they just did that.

That actually underlines

the correctness of my understanding.

Because they under-

stood it properly, they put it properly to our lawyers. So,
let us just go ahead and discuss now.
MR BARNES:

Can I, in view of the solving of the solution,

pass my turn to Mr Mudge and I take his place on the list?
MR MUDGE:

I do not want to argue about the minutes, we

have them here, and anybody reading the minutes will agree
that the decision was taken and any neutral or impartial
person will c:.gree that

•·:c

h;oy~

reached C'•nsensus that this

constitution will make provision for the election of the
president by parliament.

Of course it was left open, it

- 18 was agreed that this provision may be

amend~d

in future.

It was not the understanding that it will be amended now,
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that any provision of this constitution can be amended by a
two-thirds majority in terms of the future constitution.
have no doubt about that.

But Sir,

could have been a misunderstanding,

I

I also agree that there
I don't know.

All I

know is that we have discussed the whole constitution,

the

rest of the constitution on the understanding that the
president will be elected by parliament.
understanding.

In other words,

start from scratch,

That was the

if we change this,

then we

then we will have to discuss the con-

stitution again article by article, because that was the
understanding.

Another thing that worries me a little, Mr

Gurirab said that it is Swapo's position that the president
must be elected by the people.

If he had the opportunity

to read the minutes he would have objected.
blem now.

Is there a possibility that there might be many

other agreements reached,
minutes,

I have a pro-

that if members now read the

they might come back and say they do not agree?

When is an agreement an agreement?

I

just want to make

that clear.
But Sir, why are we here?
agreement on the constitution.
about

...

,
,z-

"'*

technic~lities?

We are here to reach an
Why then fight each other

I think that we muse

~lL~ma~~ly

reach an agreement, but let us only accept that if we go
.;t

through a whole constitution and then we find that we dis-

- 19 agree on one point which is right at the beginning of the
constitution,

then we also have to accept the -consequences,

the DTA's position.

In other words, we aisagree fundamen-

tally and we have to start all over again and discuss the
principles.

But Sir, we will have to report back and we

are also responsible to report to our supporters and our
people and we don't want to be blamed for the fact that we
have to delay the process now.
clear and I

I

just want to make that

am sure that you will also understand that we

have informed our people that we are making progress, we
have informed them that we have reached consensus on the
points of material dispute, we have informed them that we
have reached consensus on the position of the president,
amongst others,

and now we have to go and inform them that

apparently there is a misunderstanding,
haven't reached consensus.

apparently we

We stand by the proposal as was

apparently interpreted by the rapporteurs and by the lawyers who drafted the constitution.

I

must say I

am a

little confused now.
CHAIRMAN:

Yes,

the point is, the day we started after a

big argument about the instructions the lawyers gave to the
heavenly lawyers,

I am the one who said we are going to

paragraph by paragraph.

We seem to have agreed in the past

a,.,r.

while

WP

<1eny.

There~ute,

~h2

lawyers are

sittin~

here

we are going to go paragraph by paragraph so that we can
agree in their presence and what we have agreed to we will

-

not come back to,
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because we have been coming back to

things already agreed on.

The preamble, for instance, we

all aqreed on it the first

rl;nr,

r~auy

three times over and over

that with everything else.
point,

We have discussed it alagain.

We have

L~en

au1ng

I said we have to go point by

so that in their presence we agree and they take it

down and we don't come back again.
we have been doing that.

But yesterday and today

We went through the things al-

ready agreed upon over and over again, debating them
afresh.
MR

Only a question to Mr Mudge.

KATJIUONGU/>,:

Could he

just clear up, did we agree that the first president will
be appointed or elected by parliament,
basis of his draft,
thing.

and if that is the

then we are talking about the same

About future presidents after five years,

that is a different matter.
stitution,

We can say,

I think

even in the con-

that the first president elected by parliament,

the next president by direct vote, but that is a matter
after five years.
finish it now,

We are dealing with the constitution to

to declare the country independent.

divide those two things,
now.

Can we

a future president and a president

We want tne president we have now to be taken out of

being a member of parliament, out of sitting of parliament,
out of this arrangement,
now,

""·.,
~

""

becausP I think

j t

to be something else also right
is a point of m;_,b::i-i.al dlti:.::ronce.

CHAIRMAN:

That is a very concrete proposal.

MR MUDGE:

Wasn't that the case only that the constitution

-
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makes provision for the election of a president by parliament?
MR KATJIUONGUA:
Mr<

MUDGE~

No,

This one?
Lhe

pre~ldent,

but of course it can be

Let me say this just to get clarity.

amended.

You say we

must not refer to the minutes, let me just read two sentences:
"Mr Rukoro:

The proposal is that the president shall

be elected by the legislature acting as an electoral
college."
That was the proposal by Mr Rukoro.

I repeat:

"The

proposal is that the president shall be elected by the
legislature acting as an electoral college."
"Mr Ruppel:

For the first period and then we leave it

open.
Mr Mudge:

Why should we leave it open?"

And then I explained and then a member said,

"yes, I second

it" and then it was agreed that the constitution can be
amended in future and it can still be amended,

there is

nothing preventing the government to amend the constitution.
tution,

But the agreement was that in terms of this constithe president will be elected by parliament.

Mr

Chairman, if we want to amend that in future we could do
that, but then one thing we must also accept, when we amend
l11e const:i. tution as far

as the e:'.ection of +-he ;:>resident is

concerned, there will also be proposals to amend other
provisions in the constitution, because we cannot divorce •.

CHAIRMAN:
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Honourable Mudge is using the wrong word to say

"amend".

We didn't adopt it, we are amending--it; we have

been doing that since yesterday from page 1.

lve have been

Gis'-u~sing

gu~ng

:;.nd cl~:..i.lgj

l"!g

-~r.t~J.~J.s.

~8

w~

3ra~'t

to

amend, but you are saying other things are going to be
affected in future when we go on to change.

But we have a

constitution, we are amending.
MR MUDGE:

So you want to amend it now.

CHAIRMAN:

No, what have we been doing since yesterday?

Since yesterday we have been discussing from article 1 up
to article 27, changing things.

We have been discussing

throughout since yesterday, we changed things.

Is that

amending?
MR CHASKALSON:
thing,

Mr Chairman,

if you invite me to say some-

there is something I would like to say,

and that is

we were not given any records when we prepared the draft
constitution.

We didn't have the record of the debate.

were given the written instructions,

We

and the written in-

structions, when it deals with this, says:

"To add para-

graph (2), which contains the provision for the direct
election,

the first president shall be elected by th€

National Assembly."
got.

That was the written instruction wt:.:

I do not have my notes of my discussions and my col-

leagues may remember what had happened.

I

think we we:·e

told, but I do not ~2''":: any r:::)tes of those discussio'ls and
my colleagues will have to recollect exactly what was said,
.,

'
,..

:.fli

was that there had been no other agreement reached,
'~

and if

-
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that is so, we could do nothing other than provide on what
had been aareed there,

and I don't remember any other dis-

cuss ions. but I mu.c;t "'"'!<- rnv c:-::J
Ld.Ve any notes or not.

1 AaauA.s

a~

to whPthPr tl-tev

I do su only because it Wd.S n1en-

tioned that we were giving effect to agreements,
look at the written instructions,

and if you

it simply says the first

president shall be elected.
Don't you think that in this case, what

MR KATJIUONGUA:

stands on page 26 is not accurate?

Then you should have

said the first president should be elected by the National
Assembly
ADV CHASKALSON:

I agree with that absolutely,

emerged after that,
collection.

and how it

my colleagues should give their re-

But we were not given the debate and the sug-

gestion that we construed the debate or the written papers
in a particular fashion is not correct, because we didn't
have that.

But I

think I should ask my colleagues to ex-

press their recollection of what happened.

I do not have

my own notes with me here.
PROF "WIECHERS:

Yes,

I

agree with my colleague,

clearly understood by us,

it was

and we were instructed,

committee and tne Assembly,

or your committee decided that

the first president be elected in this way,
drafting and discussing it,

this

and then in

my problem was and our problem:

do you write into a ccH..,c;ti_-f_-l]tion the fj;_st presi.dent: 0e
elected in this way and leave it,

and if it is not amended,

then the whole executive will just fall into a black hole.

-
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So it was a question of drafting, unless there was a clear
decision on how the second election will take -place,
that wasn't there.
l.s

So we did what we harl heen

and

~R~~d.

your "f.i.r:::.'c. co:-.s::it:...t:..i.ull of the National Assembly

this

and·

this is your first president and we wrote it in such a way.
PROF ERASMUS:

I made a note in my handwriting on that par-

ticular day when we received the instructions on the 22nd
December,

and that is all I have here and that is all I am

going to say.

I simply wrote there in Afrikaans:

een" - present one.
iv'JNR MUDGE:

"Huidige

That is how I understand it.

Ek het nie een woord gehoor wat die agbare lid

gese het nie.
PROF ERASMUS:

I will repeat that.

I made one single note

in the margin that particular day,

the 22nd December, when

we received the written and oral discussions,
note I made there,

and that supports the interpretation

given by Adv Chaskalson,

I wrote there in the margin in

Afrikaans:

"Huidige een."

MNR MUDGE:

That is the way you were briefed,

rect,

and the only

that is cor-

it is in here, but that is not the decision.

CHAIRMAN:

Honourable members, we have been changing

things, why do we get bogged down?
as honourable Katjiuongua said,

Why don't we go ahead

that if we are going to

change, we have been doing that throughout.
r~;~

.,,
;t
~

-~-

BAt{i~ES:

Listening to the di;.cussions

~ere.

T come to

the conclusion that the point in dispute is really:

did we

agree that the first president shall be elected by a simple

-
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majority of the legislature, constituted as an electoral
college for that purpose,
tl;o

r?.pr:o!"tAllt"

a'1d c:i anec1

December 1989?

as was drafted and reported by
1-Ju

t-h~

r~nnnrt-o:>11r

If that is correct, 1f

~hat

0n

t-ho:>

?Oth

is actually

factually correct, gramatically correct, then we have to
either accept that situation or accept that we made an
agreement and we want to change the agreement.

My honour-

able colleague, Mr Gurirab, has placed this decision in
dispute.

If he is still firm on the dispute that he does

not accept that such a decision has been taken unanimously,
I would very much like to hear.

It is absolutely correct,

as you put it, that we have been changing as we went along.
I think that was the object of the exercise to draft a constitution.

If, as the honourable Mr Gurirab said, that

Swapo's bottomline is a president elected by the people,
then I am sure the honourable member will concede that we
are then changing the decision that we took about the first
president.

This is the point that I feel is relative in

solving the misunderstanding.

I would clearly like to

hear, if that is Swapo's bottomline,

then they accept some-

thing has been agreed, because it is on paper by the :ap-.
porteur and also so reported to the experts.
start and say that we want to change that.

Let's first
It is absolute-

ly in line with your ruling and what you have been trying
~n

e~~lain,

that

~ven

haps consistently.

., "")
•.

'

the preamble has been changed,

per-

If that is the case then we have a

point of departure to discuss.

But if we accept that we

-

26 -

have agreed that the first president ...

CHAIRMAN:
MR

RARNF..~:

Yes,

that is the agreement.

If vn, , ; , ,

:=J

1 1_:::-·.: rne.

be elected and that will be

thP first prP.sident \'v'ill

d~afted

1nto a consLitution,

and that all subsequent presidents will be elected on the
change of the constitution that is decided by the National
Assembly ..

CHAIRMAN:

The confusion is there,

difference comes.

that is where the

Some are saying they agreed that the

first one will be elected by the Assembly,
question about that, no debate about that.

there is no
They are now

saying they didn't understand that to mean the subsequent
ones are going to be elected the same way too.

That is

where the dispute is and the lawyers are also saying they
didn't get the instruction that way, but in drafting,

ac-

cording to Prof Wiechers, they took the subsequent ones
instead of the present one.

MR RUKORO:

I think we have a problem and we are really

busy wasting a lot of time.

It is clear that we are enter-

taining divergent opinions as to our recollections of what
really was decided on this particular question,

and my own

recollection is more or less as stated by Mr Mudge, that on
the question of subsequent presidents, at best that question was left open;
firm agreement was

..

,
,...

'~

~~o

p~oction

of

th~

tirst president and

that the question of subsequent presidents was not
'~

:;tl'

that the only thing on which we reached

addressed.

At best it was left open,

and I think that kind

-
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of construction is consistent with the fact that by saying
the first president was to be elected by parliament, does
not for instance rule out the possibility that
~rt:sl.dcr.L.::>

ca11

~~~sequent

2.:jl.4.::lly Le elected by parl1ament,

same breath it does not,

and ir1 tne

by necessary implication, suggest

that all subsequent presidents must be elected by a different mode.

That is why I feel that either way this ques-

tion really was left open.
Because of our disagreements on this question I think
let's be practical in the sense that we agree to disagree
on what we agreed upon last time,
gested by the Chairman here,

and in the spirit sug-

to all intents and purposes

what we have been doing from Tuesday was to reopen basically each and every article for discussion.

Therefore I

really feel that on a practical level, continuing this debate on what was agreed will lead us nowhere.
ply accept that we disagree on that point,

Let us sim-

our recollec-

tions on that point.
CHAIRMAN:

talk.

The member is disputing, we must let people

That is the only way to get somewhere and then we

disagree tomorrow.
MR RUKORO:

And that even if we are going to read the

minutes, we are going to dispute the minutes.
to be also clear now.
~o

ma~e

2

That seems

So,

against that background I want

concrete motion,

that simply clo~e this discus-

sion on trying to agree on what we agreed upon last time,
and secondly,

that we discuss this question and all other

-
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questions relating to this constitution anew from the
beginning.

We can state our positions as if there were no

agreement whatsoever,

as if this is the original working

document and go anead on that basls.
that,

If you are rendy with

I think I will be ready for concrete submissions as

well.
CHAIRMAN:

There is a proposal that we agree to disagree on

the previous agreement,
take us now?
anyway,

and besides that, where does it

My point is that we have reopened everything

so let's go ahead and discuss everything anew.

From the preamble on we have been discussing everything
paragraph by paragraph, article by article.
we go ahead and do that,

So why don't

reopen the thing, go ahead and do

what we have been doing.
MRS ITHANA:
speaker.

I tended to disagree with the previous

Maybe because I am the only woman here I got a

different understanding of what the previous speakers have
said.

I followed the discussion very, very closely and I

noticed that we all agree that consensus was reached on the
election of the first president,

and we all agree that the

minutes are reflecting the truth of what happened,

that the

agreement that I find to be in this House is on the election of the subsequent presidents, and that is why I

feel

that the proposal submitted by the previous speaker does
not hold water,
:.ave

''.,

:$;

,..

"'

rl. .:..scussed

disagreements.

that we now throw out everything th~t we
an~

.:::t<>:-+-

2:1"r-=-sr. because there are E"erious

They are not serious disagreements.

And

-

further than that,
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if we are to reflect on what is recor-

- the
ded, we should not just refer to the proponents of
i11~ervention by Swapo-representatives tnere was never read

and that is why we see whether or not the minutes are refleeting the consensus of the House,

that Swapo has agreed

to the subsequent presidents to be elected by the National
Assembly.

Let's close first the issue of the election of

the first president.

On that,

in my opinion,

I am hundred

percent sure that we have reached agreement that time and
now.
MR GURIRAB:

There was earlier a list that the Chair had.

don't know if I have inscribed to speak on the earlier
list.

Is there a new list now?

CHAIRMAN:

No,

MR GURIRAB:

this is the same list.

What happened to the proposal that is on the

floor?
CHAIRMAN:

If it is a motion,

if I have to carry it, we

have to vote and we decided not to vote.
didn't take it as a formal motion.
and we can say yes, we accept it.

That is why I

There is a suggestion
But a motion will have

to be seconded and we will have to vote and we agreed not
to vote.
MR RUKORO:

That is why I thought we can still discuss it.
The agreement not to vote in committee, was

that not rn substantjve 0uestions, wa~ it also on qvestions
of procedure?
CHAIRMAN:

I am in your hands.

If the committee fails we

I

-
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go to the rules of the House.
MR BARNES:

So we are governed by that.

In order to consult on the proposal,-suggestion

of the honourable member Mr Kat iiuon0n"'.
adJo~rn even [~r

tion'

+:

::")lJ wn.pt

~ rew minutes or tea so that we can

to

just

consult?
DR TJITENDERO:

Before that comes in,

a clarification here.

I

just wanted to get

Honourable Rukoro submitted a posi-

tion which honourable Ithana opposed,

and I think if we

want to speak on these positions to accept one and then
proceed,

then I

think it will be much clearer, because it

is a point of departure.

I think I would support the posi-

tion submitted by honourable Ithana, because there is a
decision and it is clear and we start off with that,

so

that the discussion would take a different course and not
go back and forward.
CHAIRMAN:

Yes,

I do not know whether honourable Ithana

understood honourable Rukoro,

I have a problem, because

what he is saying that there was an agreement after a discussion.

He proposed about the first president to be elec-

ted by the legislature and we didn't vote, so we didn't
note the decision "so decided".
question that.
one",

Therefore anybody can

Then honourable Mudge said,

"why the first

I remember that also and it is in the minutes.

But

let us now therefore assume it agreed that the first one be
elecc~J

,,
1

"'

"~

hv the Assembly.

He ~s now sayi~~ th~t the other

one was open, subsequent presidency.

on that.

You disagree with him

MRS ITHANA:
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No.

CHAIRMAN:

That is how I understand you.

MR MUDGE:

On a point of order.

sion.

;.,:._ 101,g

a::i

We must now take a deci-

yuu cont.:ii!lJ.C .say.ir,y :.!-:dt we nave agreed

that only the first president will be elected by the Assembly,

then I have to object.

CHAIRMAN:

What I am saying is that that is the disagree-

ment here at the moment.

I am saying that the understand-

ing is that some are saying we agreed only on the first
president.

Some are saying not the subsequent one.

That

is where the disagreement is at the moment in this House.
MR HAMUTENYA:

I think the truth of the matter has been

summed up by honourable Rukoro,

and I don't think anybody

can say any more than what he has said.

He said that we

are locked in a disagreement and no amount of repetition of
one's position will change the fact that we are disagreeing.

So, he is saying that we agree that we disagree.

therefore,

So,

on procedural issues we have now to agree

whether we are accepting what has been proposed by honourable Rukoro that we stop repeating and stating positions.
If need be,

let's vote,

let's vote on the proposal to con-

tinue repeating ourselves or to start afresh and make new
proposals and resolve afresh the issue.

I am therefor-=

seconding the motion of Mr Rukoro.
MRS ITHANA:

I

am :.:,<....'./ ..l.ng C..u,,,:.: 3de Hamu tenya is not

tiating the two issues.
not confuse them.

d~_fferen-

There are two issues and we should

The election of the first president and

-
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the election of the subsequent presidents.

Where are we

differing?

I am saying there is an agreement-on the elec-

tion of the

fir~t

CHAIRMAN:

rr~~i~n~~.

Everybody is saylng that, but honourable Mudge

is saying that if there is an understanding that we stop
there, you are wrong,

I disagree.

He is saying we must

agree that there is agreement on this.
we agreed on the first one,

Mr Rukoro says yes,

supported by the others.

Mr

Mudge is saying that if you understood it that way that I
stopped with the first president,
MRS ITHANA:

then I disagree.

That is why I said let's record the subsequent

intervention of Swapo.
CHAIRMAN:

Why don't you quote the minutes?

MRS ITHANA:
MR ANGULA:

That is what I

proposed.

On a point of order.

There was a proposal by

honourable Katjiuongua and certain members wanted to consult among themselves.

Why don't you adjourn for ten

minutes and allow the honourable members to consult among
themselves?
MEMBER:

I second.

MR KATJIUONGUA:

I

just want to add something to my idea,

so that when you are going to adjourn you can take that
into account.

First of all,

right in a sense.

I think the Mrs Ithana is

Out of all of us here two colleagues, Mr

Gurirab ::.nd Mr Harn•JtPnv'J

say that "'e a1d not agreE' that

even the first president will be elected by parliament.

'·"...•

,,.

~

....

CHAIRMAN:

They are not saying that •

-
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You say for now or for ever.

MR KATJIUONGUA:

That is what

you said.

MR Y.r>.MTTTENYA:

~he

MR KATJIL.JONGlJA:
~R

HAMUTENYA:

~1r

Mudge.

T nPver

Nn

Yes,

s~id

th?~

first one was agreed?
I said on the next score I agree with

BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

I had a warning from our heavenly lawyers,

that

should be continue like this for the next two hours, can we
allow them to go and do their work, because we are wasting
time.

They didn't say that, but I am adding that.

out to consult,

We went

to come with concrete proposals to solve

the problem.

PROF KERINA:

I have been trying to trace the beginning of

the discussions with regard to the constitutional draft before us up to the time when it was referred to the attarneys,

and the product that we now have before us.

just a humble appeal.
here,

Mine is

We have travelled a long road to be

and I think as a newcomer to the discussions I am

very honoured to be part of

th~

spirit that has been demon-

strated by all the parties and all the representatives of
the various parties in this committee.

I have listened

very carefully and sensitively to the reservations,
disagre~ments,

to the agreem=nts and to

of the agreements,

-~

~h~

to the

~isagreemen+s

and I think finally we are at the point

where we have to find a solution to what we have been dis-

-

cussing this morning.
differences.
verv

~lear

that

t~2

I
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I don't think there are serious

think the test relating to th~ president is

and I would like to appeal to all of us to agree

t1rsl pres1Cent be

e~~cLcd

by

~he

~dtional

Assem-

It says:

"The

bly as stated in this draft.
CHAIRMAN:

The draft doesn't say "first".

president shall be elected by the National Assembly."

Do

we therefore understand this refers to the first president?
That cannot be.
DR TJIRIANGE:

What if we can go about it this way.

I

would just like to amplify by adding that the first presiHowever,

dent will be elected by the National Assembly.

all the subsequent presidents will be elected by direct
election.
MR BIWA:

Then you stop there and continue.
I am not taking the floor to offer a solution,

I

merely want to state our position in regard to this issue
under discussion.

Unfortunately some of the things I

wanted to state were overtaken by events,

therefore I will

confine myself to those things that keep within the framework of what we have agreed upon.

But I would like to

state that it is the feeling of our caucus that
the agreement which is reflected in the draft,

K~

stick to

name:y that

the president will be elected by the National Assembly and
that he will be a member of the National Assembly.
the spirit of

... .,:
,t...~
...........

to state that we ,~

fli6"'

we

l1d\'

c decided to do now,

I

But in

~>;ould

1 ike

and that is the feeling of everybody -

are prepared to go along with an arrangement or a provision

-
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whereby the president is elected directly by popular vote,
provided that the powers conferred upon the president and
the limitations out to thP exercise of this powers are not
ctffected in any way.

Secor.dly, p1 ov1ued that pal

l.ictm~:::nt

has the power to impeach the president and I think that is
provided for in the constitution, and we would like to
agree well in advance, while on this issue,

that we will

allow the parliament to impeach the president.

Thirdly,

there should be a provision in the constitution empowering
the president to address parliament and giving the members
of parliament that power to question the president.
MR MUDGE:

sal,

I don't want to make a suggestion nor a propo-

I am not going to take that risk again, but before we

take a decision this time,

then I think there must be abso-

lute clarity exactly what do we decide or what we have
decided.

What I want to know now,

the honourable member Mr

Tjiriange said that we amend this provision to say that the
first president will be elected by parliament,
presidents will be elected by the people.
amendment?

subsequent

Is that the only

Will the rest of the agreements or the propo-

sals or whatever remain the same or will it have consequences as far as the rest of the constitution is cancer~
ned?

In other words, does that mean that when I say yes

and we get to the next article, then the honourable member
wi 11 sa~ 7 "but Mr Mudge vou agreed t!-,ci l. 1:he pre.s iden t

wi 11

be elected directly and because of that you will have to
agree now that there must be an amendment of this article

-

as well?"
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If that is the case, then I propose that we

first discuss the whole chapter and then we can· take a
der.j.c:;in'1.

T -inc::t- r'1nn't w::>nt-

~nymncc

:r:i""""'r'lc;:-~(?.nrli'1'::'!'::

t-r

ari::;e.
CHAIRMAN:

Could I

just also say since Tuesday we have been

discussing every sentence.

So, do you mean the same will

apply even if you agree now?

When we are coming to article

29 we have to discuss it again and say yes or no.

t-Ie have

been doing that throughout.
MR MUDGE:

That means that we will now start from scratch

and discuss the whole constitution.
CHAIRMAN:

We have been doing that.

doing since Tuesday?
That is my problem.

What have we been

This is what we have been doing.
When I started the meeting I said now

we are reopening the whole thing and since we are disagreeing on decisions I said:

Let's go over it in the pre-

sence of these three gentlemen,
thing,

so that when we decide on a

nobody is going to say "I didn't agree", so that the

minutes will take decisions properly this time, because I
.... blame for not recording things properly.
DR AMATHILA:

Having listened to an explanation given by

Prof Wiechers, which explains how the phrasing of this
particular article came about,

it would appear to me that

there has been ample information and proof as to what was
deci6~d

,,
1:

•

.\fir

here,

and on the

all of us are agreeable -

ba~is

I

of th?t

in~ar~ation

-

a~~

think it is very simple given

the absence of information of the lack of proper instruc-

-
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tions, or possibly not proper instructions, but in the absence of a correct understanding as to what preceded the
dphat~

in reachina that aareement.

that i~ is very r1tting for Lhls rlou~~ to correct that
draft as put in this particular paragraph, so that this
article 28(2) fits in with the understanding that all of us
had on what was decided,
subsequent presidents.

leaving the discussion as to the
The decision was from all the re-

collections and notes that all of us have and the minutes,
so the first president will be elected by the legislature
for the first five years, and after that we can start discussing the subsequent presidents.

DR TJITENDERO:

I am taking the floor that appropriately

article 28 deals with the election of the president and the
proposal which has been made has already been endorsed and
I endorse it,

so that we therefore proceed that we agree

with the proposal made and go on to discuss the functions
or the institution of the presidency as outlines here, so
that we are not discussing in very general terms.

I think

the draft can guide us so that we can at least make contributions to first the election of the presiden~ - I
didn't see any opposition to that cuss this.

and then we will dis-

In relation to the question raised as to

whether the relationships are going to be changed by the
manner in whicl1 the pres1dent is elected, sure, the relationship in terms of the separation of powers, but I do not
think that is going to shift the discussion from what was

-

outlined here before us.
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So I therefore am appealing that

we now follow the draft and make amendments as we have been
doina.
MR KATJIUONGUA:

First I want to put on recvrd,

through that make an appeal,

dDd IJtayLt.

that our chairman at the end

of the discussion of every point summarise that as the
decision of the meeting, so that we don't go through many
pages and somebody says "my page was not writ ten".
that your summary becomes a clear decision.

So

I think we

must do so, and if our secretary has to do that and the
minutes come back for approval,

then we have a clear-cut

record.
Point number two,

I think the implication of agreeing

to the fact that the first president will be elected by the
Assembly and subsequent presidents will be elected directly
by the people,

and keeping in mind that this constitution

is a long term document,

therefore we must accept that that

type of separation of powers, in the American or French
sense of the word, will affect the operation and powers of
the other institutions as we go along.

I

think that must

be kept in mind.
CHAIRMAN:

Can we summarise the decision by one question?

If we are going to do that,
voting.
deadlrck,

,,
1
~;y

'i~

the comcomitant other action is

If I have to register a decision and there is a
I havP. to Dllt it to the vu Le.

The decision now is that the first president will be
elected by the National Assembly and that the subse-

-
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quent presidents will be elected by direct vote, by the
people.
MR MUDGE:

In all fairness,

can you expect us to say yes

president will be?
CHAIRMAN:
MR MUDGE:

You asked me and I said we will go over it.
No,

it is not as easy as that.

You will say:

"Mr Mudge, you have agreed that the president will be elected directly" when I complain about the powers, and I said
I would have supported this if the president was not elected by them.

I think we must look at the president, we can

take a decision, but at the end the whole chanter must be
accepted as a chapter.
point by point,
CHP..IRMAN:

You cannot discuss a constitution

it is not possible.

Why are you doing it?

we can accept it.

So, there is no problem,

The proposal is that before I can accept

that other things are going to be affected, so he is proposing that we discuss the whole chapter on presidency.
Fine.
MR MUDGE:

Because I want to put, for instance, a question

at this point in time:

The honourable member Dr Tjiriange

proposed that the president be a member of parliament .••
CHAIRMAN:
now,
t~P

But I thought we are discussing the presidency

the whole chapter,

MUDGE:

including his participation.

In that case -

and again,

I don't want to

w~~ts

the time of the committee - we have now a ball-game, an
entirely new ball-game, because we are now not properly

- 40 prepared for a new ball-game, and that again we take decisions before noon and come back tomorrow and s-ay ·we do not
aqrpe with that.
~asn

CHAIRMAN:.

We miqht go back to our lawvers ..
~

tnerL

d

d~cislon

thdt

L

must summarise so

that we take it as a decision?
MR MUDGE:

No,

Mr Chairman, we are not allowed to bring our

lawyers in here.

Whatever we discuss now will be a new

ball-game and we have to properly consult and properly consider.
CHAIRMAN:

I have to propose that we adjourn indefinitely,

because I do see there is filibustering going on.

There is

new information from lawyers, and I see there is filibustering,

there is no goodwill and therefore I feel we must

adjourn indefinitely.
MR MUDGE:

Mr Chairman,

if there was no goodwill we would

have insisted that we stick to the minutes.

The goodwill

on our side is proved by the fact that we say fine,
rediscuss the thing.

let's

But now we are starting afresh, we

are starting from the beginning unprepared.
CHAIRMAN:

Could I

just ask a question, what have we been

doing from Tuesday on?

From Tuesday on we have been going

through this paper afresh.
MR KATJIUONGUA:

We are all entitled to our opinions, but

the way I look at this thing,

.,
,ffir"'

"

~ibility for

I don't want to take respon-

any mess ~bG~t this whole constitutional prn-

cess, and I think we must all be careful.
should behave responsibly,

Each party here

that we don't try to throw the

-
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blame around should things go wrong.
accepted,

So,

I think we have

I don't see a fundamental problem if we say the

elected by parliament.

~hen

there were arguments whetner

future presidents will be elected by parliament.

Some say

it was not accepted that future presidents will be elected
by parliament.

Now we have a bit of a problem.

I think my

immediate concern is the election of the first president by
parliament and there the feeling is that future presidents
will be elected directly.
that,

Then I feel we must also add to

that since we are now discussing a president elected

by assembly this time and the powers of future presidents
who will be elected directly,
blem there.

then you see there is a pro-

Therefore, when we are discussing the powers

of the president here,

I think we should take into account

those two periods and decide how we define the powers here,
because the president elected by parliament is accountable
to parliament in so many ways, and the president elected
directly is not accountable to parliament.
type of distinction.

There is that

It means that when we discuss the

powers of the other institutions we are going to have two
elections in future,

for parliament and for the president.

I think it is implied so and I think that falls within the
ambit of section

(3)

and (4) of the 1982 Principles.

I

feel ve should tiiscu'.3.s this thin<;'. we agree in +-hat
fashion,

and we discuss this paper one by one.

must understand that when I am going to discuss,

Then you
I am going

-
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to discuss having in mind that this affects all issues
across the bar.
president,
~·lR

.~.~Gm,p,:

But you can start with

Secti~n

l,

the

I don't think it makes a difference.
Yes

T

1·:cu.ld like to ge'- u.::; uut ef

Lin.. cvt,::::.~-

sion, that as long as there are parliaments, and as long as
you say that the power ultimately rests with the people,
whatever president we are going to have will have to be
accountable to parliament in one way or another.
question of degree we are talking about.

It is a

I mean, how do

you pass a budget?

You can control the president's power

through the budget,

for example.

If you think that a cer-

tain arm of the government is performing badly, you can say
"since we want to curtail their activities we must not give
them much money."
president.
saying.

So there are many ways to control Lhe

But I have no difficulty with what Mr Mudge is

Why don't we go article by article?

I think what

we are trying to do here is to establish in terms of the
division of power and checks and balances, is to establish
the distance of the . . . . . between the president and the
cabinet, the president and the National Assembly,

the

president and the judiciary and all these kinds of things.
These are the things we are trying to establish by way of
creating the necessary balances among these powers.

So,

why can't we go article by ?rticle, then whatever fears you
h?"~

you can bring.

doing here,
'\

,

But I understood that whatever

w~

~~2

talking about the executive, the judiciary and

the legislature, we are trying to establish the necessary

- 43 balance.

I thought this is the operating thing among these

three things.

If we can go article by

should get somewhere.

consult your lawyer.

articl~

I- think we

When you have a concern you raise

Let us agree to what honourable

Tjiriange has suggested and let us go to the next articles
until we come to the end of the president .and see whether
there are any problems.
DR TJIRIANGE:

I think we will need guidance.

that we have reached an agreement.

I thought

If we are going to take

the floor again to reopen the discussion, then I would insribe my name to speak again.
that it is a new ball-game.
that even after we have
going

bac~

The threat is being issued
What does it mean,

~greed

to their lawyers?

the threat

here some delegations are
Does it mean that then we

have to come back again to things that we have discussed?
So, if there is an agreement I propose most humbly, but in
all earnestness, that we get to the paper, go through the
work as we have been doing.
here for,

If that is not what we are

then let us have a discussion, because we are

going to continue asking for the floor and
vious.

stat~

When we get to the right point dealing

the ob-

wi~h

with

the powers of the president, we will look at it in relation
to the assembly and the judiciary.
first page of

~hs

wt:ol? thing.

the floor and issue threats,
substantive statement.

We are just on the

So, if we are going to take

then I really want to make a

I am in your hands, honourable

-
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Chairman.
I have said it a hundred times now; tnat we have

CHAIRMAN:

been doing what honouraQle Nahas is saying, to go article
lJy articJ.e.

That

ahead and do that?
MR RUKORO:

why we urt..

lS

liU•/

on pac;2 2. ~ •

~.

--

\.....t..:.. .. .:.

.,
,., .....

-

~0

Article 28(2).

I assume that the suggestion by honourable mem-

ber Biwa is still on the floor,

that the first president be

elected by the National Assembly and subsequent ones ...
DR TJIRIANGE:
~1R

RUKORO:

By me.

By Dr Tjiriange.

slightly different one,

I

was going to come up with a

my motivation being that I

think

the discussions of the last two days clearly suggest that
our democracy is very young one,

very unsophisticated in

some of these complicated constitutional devices, principles and that the implications, whether we can live with
the implications of two elections, one for president, one
for the legislature,

I

am not so sure whether you fully

appreciate some of these things.

That is why I would

rather propose that the leader of the majority party, in
the even of a clear-cut majority, be the president of the
Republic of Namibia,
rity parLy,

and where there is no clear-cut majo-

then the leader of the coalition of parties, as

determined by those parties, be declared the President of
the Republic.
had now,

,,
·.~

;;;-

~

:;;'1

So, we have only one election,

and that wjll take care

~f

~oth

o~r

just like we
present situa-

tion as well as the subsequent elections.
CHAIRMAN:

There is a proposed amendment to the previous

-
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one.
Yes,

MR PRETORIUS:

as far as the principle

i~concerned,

h0nourahl~

Mr Rukoro now

have in mind exactly the same as
:7\t::n L.:onea.

I

Wdl!L

to ask a technical questivn to the ..1.aw-

yers and that is the expression,

"National Assembly."

president shall be elected by the National Assembly.
cording to my opinion,
this constitution,
members nominated.

I

The
Ac-

the National Assembly,according to

is the 72 members elected and the six
So, can't there be confusion here?

Can't we use the concept of an electoral college consisting
of the elected members of the National Assembly?
ADV CHASKALSON:

I think that is correct that the National

Assembly will include the six nominate members.

They don't

have a vote though, so if an election is held it would only
be the voting members who would vote.

But you could con-

stitute the National Assembly formally into an electoral
college,

it is merely a structure.

MR PRETORIUS:
MR CHASKALSON:

So then those six will also have the vote?
No,

they are elected to the Assembly,

they

are members of the Assembly, but they have no right of
vote.
MR ANGULA:

On a point of order.

If we agree to the prin-

ciple that the first president be elected by electoral college of the assembly,
~==ition

that first president will not be in a

to appoint thesn six peoplP.

So,

the six

p~u~le

don't come in.
MR KATJIUONGUA:

I propose that we say future presidents

-
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and the legislature will be elected in a national election.
So we have only one election which will elect ~11 these
people.

The fact of the matter is that they will all be

elc-r_ l.t!U,

)'v'G.

i.;,n "L
I

l.r'VC

t:c

r.ct'!C

r:.nP

fs:;:- J..egislature anci one

for the president, which is too expensive,

and we say the

president and the parliament will be elected in a general
election.
PROF lHECHERS:

Just on a point of information.

Do you

mean in future elections there will be two ballots,

people

voting for the representatives in parliament and one for
the president?
MR KATJIUONGUA:
PROF WIECHERS:

Yes.
We must have a clear decision by this

Assembly on that kind of action.
MR RUPPEL:

I think there is a slight problem with this

provision that elections will always be at the same time,
because if there is a dissolution of parliament, which is
one of the powers of the president,

he can remain intact

for the rest of the five years in terms of the constitution
as it stands now.
think,

That is one of the problems which,

Mr Mudge legitimately raised.

I

There are consequen-

ces flowing from a different mode of election anj we have
to look at it.

If it is agreed that he should always be

elected simultaneously with the election for a legislature,
then surely "!:h-::r e n•u.,:: be a provision that if there is any
dissolution under any circumstances, he will automatically
-:~

...

,-

,Iii

also have to vacate his office.

That is one of the conse-

quences.

But otherwise,
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the president will not always

drive in tandem on the same boat with the leg1slative life
of t:he leoi

c::l ::-+-nn=•.

T~

~an

he djfferent lifetimes for hath

and that is one of the reasons, wn1ch I ti-~ougnt:

Wi::!S

ilill-'or-

tant, why the president should be elected by direct vote,
because sometimes he as the executive should have this
special task as administrator,

as chief executive, because

of the possibility that he is not always just an annexure
or an appendix of a certain legislature.

CHAIRMAN:

The fact that we are voting at the same time,

doesn't mean he is not directly elected,

you have a sepa-

rate ballot for him.

MR RUPPEL:

I appreciate that,

I was just pointing out that

the timing of the voting itself, even on two ballots, cannot always be at the same time, it can be a year apart.

CHAIRMAN:

If we keep it at a five years he will not be

dissolved because parliament is dissolved.

MR MUDGE:

On this point of election, whether it should be

separate elections or not,

I think the honourable Mr Rukoro

has a point, but there is also another side to the story.
First of all, we want a democracy, but if a democracy means
that we are going to have an election every year in this
country for the president and then for the assembly,
another one for regional councils and another one for municip.-1 authodties. we might be .:-.1yhting eiecti.ons all year
around every year.

That is also a problem, and I think we

have to now properly consider how we want elections to take

-
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place in this country. Secondly,

I would want to know,

and

it of course depends on how these elections are going to be
conducted. wi l
!,JrlLJC.i.ple en

1

the

.~ot:

ore~ j

dent

hP

?

,;.c

n;.rl

i

-=!mP,.,

+

i,.,

I think that is another point which will

have to be sorted out right now.
parliament?

'"Pmh~.,..

Will he be a member of

At a later stage I will ask - because I think

it is maybe premature to ask that question now - will he be
accountable to parliament?

MR RUKORO:
~o

That was one of my key questions that I wanted

ask with reference to the proposal that the first pre-

3ident be elected by the assembly.

Does that mean that he

must be elected from amongst the members of the Assembly
and if so, does that mean that he must for ever remain a
member of the assembly, or can the president simply be
elected by the assembly, maybe even from amongst the members, but that does not necessarily mean that for instance
he cannot resign his assembly seat to effective separation
of powers between the legislature and the executive.
is the key question.

Accountability,

That

as far as I am con-

cerned, whether he is directly elected or not directly
elected, whether he is a member or whether he is not a member, ultimately,
prime minister,

through his cabinet of ministers and the
he must be accountable to parliament, in

particular through the overriding power in article 31(7)
~..:.3t

says parliament can reverse,

rC'ui P~.·.

correct ar:y ac-

tion taken by the president in the exercise of any of his

'
,..

8
::-.

functions.

So,

to me there is no doubt that he is and must
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be responsible to parliament via his cabinet of ministers.
~1R

ANGULA: Yes,

auestions.

honourable Mudge has asked ve-ry- pertinent

The first one is about the mode of elect)nns.

hO\j al::e '.ve yuiny tu

Cu!id~(..:_

t!1t:::;c el.ections.

is a quite important question.

I think that

In my limited experience -

I have seen in Zambia that general elections do take place
at the same time as presidential elections, but there it is
on the constituency basis.

When you come to a particular

constituency you are voting for a particular candidate,
is not a party list,

so that makes a difference.

it

But I

don't see it as insurmountable arrangements, by way of sayinq that the same day people are electing the party list,
they should also elect the president.
ticular problem there,

I don't see any par-

it can be arranged.

If we can solve

that problem of how to conduct the elections.
powers of the president,

As to the

I think that is obvious.

There

are many mechanisms of controlling the executive through
the assembly.

I don't think,

in my opinion,

sident should be part of the assembly,

that the pre-

to be honest.

'This

president should be above party-politics, especially in our
country.

Once you make this person to be part of the

assembly,

then he is there on the party thing.

Then what-

ever I am doing there I will speak on behalf of my party. I
will be there to defend my party and I don't tnink it will
be appropri;:;t:e: tor

ci.c head of state,

represent everybody,

who iE: supposed i:."

to speak on behalf of a particular

party in the assembly.

He should represent the interest of

-
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the country as a whole.
The second aspect of it is the question ~ the balance
of power, separation of powers.
t

0

S

i g II the l

d W::;

d

nd

f' {';

t·, d

S

;:

If the president is going

:;: _;_ c::; j l t.

'<_ 0

t C

F 0

t ~ e lfo ,

:;:

r) n ;-, ' t

see the reason that he sits there and debate the laws and
he can then later say "I am not going to sign it because he
or she has taken that position in the debate."

He should

have independent judgment either flowing from the kind of
submissions made by people affected by this law and inform
the assembly accordingly,
proposing,

"gentlemen,

the things you are

there is strong opposition from the people who

are affected and therefore I feel
interest to sign it."

it is not in the best

Let him approve of it independently,

not as part of the assembly.
For these two reasons,

in my view,

I don't think it

is a good thing for the president of this country to be
part of the assembly.
MR KATJIUONGUA:

I

think the first president will have to_

be a member of the assembly or in the assembly, whatever
you call it.

We may have to decide between the powers of

the president in the period of transition,

the five years

and how to relate that to the rest of the other powers~

and

then the powers of the president permanently, what they
will be in relation to the other institutions as well.
am glad that Mr Angula raised tt~ ~ue~ti2~ of Zambia.
we say the president is elected by the people,
~'''-

"~~~

<"'

'~

I
If

the name of

that person must be on a ballot box for election by the

-

people.
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You can't turn the leader of the majority party

ultimately into the president.

So,

should not have too many electiors.
11C:ttic.ma::. elcc ciun and if you like.
as long as we have a party-system clear to the people.

therefore '"I think we
I th:rk if wP. have a
at the end of 1..ne day I think it will be very

I don't think we will confuse people.

Let's take the position today.

If you say the party,

Swapo, wants its leader to be the president of Namibia,
candidate,

the

then they put that name on the ballot and Swapo,

the same party, wants members to the National Assembly and
regional councils.
the same party,

In essence really people are voting for

not different parties,

will apply to all the parties.
number of elections.

and the same thing

So at least we minimise the

Which means the presldent is elected

now directly by the people, whoever that might be, so it is
not just to parliament.

But if the government goes,

I

think the democracy, brother Tjiriange, sometimes it also
happens like in France or America that the president and
the majority of parliament may not be the same thing.
they have to compromise, there is no choice.
they all come from the same party,
president,

But supposing

the majority and the

then you can do what you have either in Bri~ain

or what you have in Germany.

Let's say the government

messes up and not the president,
~3rliament

So,

there are problems in

and the govecnment wilJ

haVP to resign.

Wit at

they do in Germany, if Mr Hamutenya is the prime minister
~

'·

and somehow he runs into problems in running his adminis-

tration,
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let's say he is involved in a scandal of some

sort, he goes with me to Frankfurt and somehow he gets lost
l.. .1

~'t"''?

+: h ~ rJ h o

,.T; '!_ ~

!"": ::: ·~· --:

whole government must go.

..._,...
- ....

--.......

~

':vu

=,...-,
-. _',

~:-··o

:_'-'

All the parliament does,

.=,dy

I

L< \..._

they

ask the parties "could you try to form another government."
He may form a government out of his own party if he still
has a majority,
tion,

its a different man but the same organisa-

or he can form a coalition with somebody else and he

has a majority and until the next normal election they work
this way.

That is another possibility.

The other possi-

bility is that if you say the government gets into trouble
before its term ends and it must go, whether you should
have a general election for parliament,
another problem.

I

think that is

In France, if that should happen, because

the president is elected in a separate presidential election for seven years and the assembly for four or five
years,

if the government goes, everybody goes and they have

a new election for the National Assembly, but that is a
different thing if we want to have one national election.
Then I think we have to do it this way.

But all I am con-

cerned about is the principle that the instutions, all of
them,

are elected,

the president is elected, the parliament

is elected and all the other bodies are elected and hopefully at one go.

But now the refined points, I think there

is a lot ;Yf -:··_c:::_·-;::::it-.niol.3.l mater-ial that I don't thi:>.K I .;.m
in the position right now to produce, but lawyers and knoe·t·~...,
·'=!

~

ledgable people can look into that and say how that type of

-
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model can work considering our circumstances.
DR TJITENDERO:

I

just wanted to make one

poi~

and that is

in relation to the nresent situation, whether or not the
president can be a meli•:Oer of the t'Ja1:1on<..l i'• .':>:=;emLly.

j_

think that point was made and the obvious answer is not,
and the answer is on a

reflection of the attempt in trying

to establish the relationships and separation of powers between the two or three branches of organs of the state,
presidency,

legislature and

judiciary,

and again,

the

as

honourable Rukoro has submitted, under the present circumstances, because of the proclamation that has put us where
we are,

that would be a technical point and I

distinguished lawyers could help us here.
reason why,
requires,

think the

I do not see any

if the law or the practicality of the situation

as I said,

in the interest of separation of

powers that the president is elected already on party list
and therefore in the interest of separation of po~ers he
steps down from being a member of parliament so as to facilitate the desire that we are trying to establish in terms
of separation of powers,
c_a.l. point.
mountable,

and as I see it this is a techni-

If there are any difficulties that are insurI

think we can be advised on it.

But the reason

is not capricious why the submission is being made that he
cannot be a member of the National Assembly under the presrnt

circum~ranc~s.

Of cours;;

Li;at

ha.:c> imrlications in

terms of the institutions that we are trying to create
,.~~"\

......

here,

and this is why I wanted us to be more systematic to

-
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go over the list and see the contradictions.

When you say

separation of powers, executive president,

~t-in

with what we are proposing here,
t ?. V. c

·v-

er y

?.. ~

establish.

c t.: r .: "..: ~ no t e s i n r e i a t

is

line

so that the lawyers can
j_

o r1 t o w,__, c..lL. w.=

•. cu d:

to

It seems to me that the discussion is very

general now.

It isn't very helpful, we are not making pro-

gress and again,

for the third time now,

I want to ask that

we specifically make our points in relation to what is
stated, so we can eliminate the paragraphs and include
relevant paragraphs in relation to the institutions that we
are trying to establish.
DR TJIRIANGE:

I want to address myself to two issues.

One

is the issue that was brought here by honourable Ruppel in
response to what honourable Katjiuongua has said vis-a-vis
the elections, that it would be better if the president is
elected together with parliament.

I don't think that there

is an insurmountable problem in having such an arrangement.
If you recall,

in our draft we had only one possibility of

the president dissolving parliament.

That was when he does

not agree with the legislation tabled by the assembly,
whatever times it goes from him back to parliament,
when he dissolves that

pa~liament,

elections are called

both for the parliament and for himself.

So the probabili-

ty is that those elections will be simultaneous.
fore what Katjiuongua has actually suqgested can
litated in that kind of arrangement,
···~':

'),;;

wi t h t h a t .

and

Thereb~

facl-

there is no problem

This is the only time and the only possibility

-
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for the president to dissolve parliament,
first draft.

no other in the

But if we can leave that to the technicians

they can maybe revert back to that .
.:-.t::e\.1 to:..

t:na.t poweL-,

Lu t

1f t:llt:L·e

is a need,

maybe that can

be limited only to that kind of situation.
On the question of what Mr Rukoro has suggested,
have no problem with that.

I

It may be one of the solutions

because even in the submission of Comrade Hidipo that was
one of the options.

On the question of him being a member,

this first president,

my answer is categorically no,

be-

cause the mechanism that we are trying to
devise now is an
enabling mechanism.

We are trying to find a \·:ay of not

having second elections because of the
situation in which
we find ourselves now.

We must have a president, but we

don't want to have second elections, so we are devising a
means of having a president through this temporary arrangement.

That does not make him not to exercise the powers

that will be stipulated in the constitution.

It is just a

devise of getting the man to the office, but once he is
there he has to behave in the same manner,

in the same way

of the presidents that are provided for in t:he constitution.

Otherwise he is regarded as if he was elected di-

rectly,

in that sense, because what we are trying to do is

just to find a way of getting the first president.
other worr::s, :1e wij_l jn.st be behaving like

In

my of th-::: .::>~r-

sequent presidents.
The accountability which honourable Mudge is talking

about,
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I am very positive that whoever is the president,

no

matter he was elected, he must be accountable.- His level
of accountability,
for dlscussion,

the mode of accountability, that is open

but

t:;eL e

mL..S"L L.:: CJ.ccou:o·ta.!Ji:!.::. Lj"

t:.0

the

House.
MR MUDGE:
~1R

How is he put into practice?

HAMUTENYA:

I

just want to suggest that at this stage we

should listen to our lawyers.

I

think the debate has been

raging on and the issues are clear.
two,

as far as I

There are essentially

can tell. We want their advice on the

available and viable options about the way to elect the
president popularly,
or whatever.

together with

Secondly,

parliament, separately

their comments and advice on the

advisability or inadvisatility of having the president as a
member of the National Assembly.

I

think we probably can

make headway if we can listen to their opinion at this
stage.
MR BARNES:

On a point of order.

I

do not think that that

was the object of getting the learned gentlemen here,
advise on principle matters.

to

The principle-decisions are

to be taken by us and formulation becomes their responsibilit.y.
MR HAMUTENYA:

I

nate the debate.

do not in any way suggest that we termiI

am asking for their advice.

cnntinue after they have said
CHAIRMAN:
~·'!it;.

·~-,-~

~·

~hat

th~y

~ave

We can

to say.

The honourable member is saying on principle

issues they cannot advise us.

Are you asking them right

- 56 now to advise us on a principle question or a technical
issue?
MR

1-ll!MTT'T'::"lVZI,:

culties.

.-.;ff"i_

wny can't we get their opinion on this?

MR RUPPEL:

I

just wanted to respond very briefly to what

honourable Mr Tjiriange said.

There is not only this one

possibility which he raised, where the president can dissolve parliament.

There is also article 55.

The old and

the new article 55 provides for dissolution of the parliament and without the president being required to also.
there is in fact two possibilities.

I

So,

just wanted that as

a correction on the assumptions which were made by Mr
Tjiriange.
CHAIRMAN:

I think honourable Hamutenya is going to argue

the case, because we have throughout been asking the lawyers to comment on things.

So, I thought it was in the

same spirit.
MR HAMUTENYA:

No,

people were just interrupting me,

you give me the floor I will finish.

and if

I am not saying that

they should make decisions for us, and as we have been
doing,

they were advising on certain issues and after they

have given their opinions we continued the discussion until
we arrived at certain decisions.

so, why not ask them now

here, so that we hear from them and then we continue our
C:::--bate on an enlight.:=,;ed basis.

~-~~

0£

the

which are coming will probably be eliminated.

que~tions

Maybe we can

also limit the time that we are debating and repeating the

-
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same questions over and over.
MR MUDGE:
narti rn]

;:p:-

Are you now giving me the floor to address this
OllP.c:+i ,.,,.,

,.,r

~~

~

~=~c

= +~~~

'

"

~-~

:-::r"~::..;\.

uuw,

:l!ll

J.

the next speaker on ~he list!
CHAIRMAN:

Yes, you are the next speaker.

MR MUDGE:

As far as Mr Hamutenya's request is concerned,

I

think we made it clear on more than one occasion that we
are not lawyers.

Well,

I

am not a lawyer.

sult lawyers from time to time.

I

need to con-

The question is only, do I

have to consult the lawyers here, who are appointed to
draft the constitution,
and of course,

I

or will I have the opportunity -

have that opportunity,

to consult our lawyers.
that,

I

have the right -

But then we must be allowed to do

it must then not be seen as being unreasonable and

wasting the time of the meeting if I should not ask,
want to ask that advice from my lawyers."

"I

One of the fun-

damental rights is to consult our own lawyers.

I don't

have a problem, but if anything that we decide here might
have problems for those lawyers drafting the constitution,
it might have a problem and I wouldn't mind if they expressed their opinion.
I want to come back to the point under discussion.
Again I agree with the honourable member Angula,
dent must be above politics.
be a

c~~e~c~~~1

oreEi~P~t.

the presi-

That is why I wanted him to

Put

~r

Chair~In,

I

hav~

~

~~o-

blem in combining a president who must be above politics
... , ,
,..
·~"'~

and a president who has executive powers, exercising those

-
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powers in terms of the constitution and being led by a
majority party,
think

th~r

no~cjhle.

is

this stage.

telling him what he should do.J

i don't

nm only identifvinq oroblems at

Are we now going to dec id~

thd l:

Iul

Ll1t:

t .Lr ::;t

five years the president will be elected by parliament or
are we deciding that the first president will be elected by
the assembly?

What happens if the president resigns be-

cause of ill health or he dies after six months, because we
are all human beings?

Does it mean that after six months

we will have another election?

That also stresses the

point and emphasises the point made by Mr Ruppel when he
said that you can decide that the two elections must take
simultaneously, but you don't have control over everything
in life.

Things do not always happen the way you plan it.

But it must be taken into account.

When you say that the

leader of the majority party becomes the president, what
happens if the party replaces its leader?

Things like that

happen and you have to take it into account when you make
your decisions.
A last point that I want us to properly consider is
the question of the separation of powers.

I think the

honourable member Mr Tjitendero said, or one of the members
mentioned the fact that in the separation of powers between
the executive, meaning the president.
~-.nd

there

rn·~~t

l_._~

absolute

the executive or not,
,.,,

ci21 _;_

t'-'

-

Now the question is
:!..S

t!"'<=!

cabinet part of

and there must be no misunderstanding

whether the cabinet is part of the executive or not.

-
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Consulting the cabinet does not necessarily make the cabinet part of the executive.
("'fl" T n ••" ....
~ •••
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power of the Republic of Namibia shall vest in the president and his cabinet.
:.lR MUDGE:

I hope that we all understand what that means,

hope that there is no misunderstanding.
wrong if I want to be assured.

I

There is nothing

You know,

since yesterday

things have changed a little and the understandings as
well.

So,

CHAIRMAN:

let's just get absolute clarity on that.
We must be consistent.

Since yesterday I have

been giving the floor to the lawyers.
MR MUDGE:

Mr Chairman,

if it worries you,

forget about it.

I don't want to make things difficult for you,

let them

talk.
PROF WIECHERS:

I

sions, but can I

.

am not going to influence principle decijust answer honourable Hamutenya's ques-

tions on direct election of president.

These electoral

systems are very much involved, so you will have to go
back.

It is all for you to decide on subsequent elections.

There are these interrelated problems with the dissolution
of parliament as Mr Ruppel has pointed out, but there is
also the electoral system.

Most people generally think the

American President is elected by the people directly, but

"'

.L '

;·,
1'f
l"·

:.E:.

L:r!.

inSirect

e:..lc~ction.

·--=-r'~·'

c.:-'= elected

to elec-

toral colleges and then on the strength of their support
you know who is going to be the president.

But it is not a

-
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direct election in the sense that they vote for Mr Busch.
They vote Mr A, B, C,

all the members in the electoral colth---~

bring out a formai vote.

.)Lo..l'-~~ --.,
.l

in tne French direct election

there is another peculiarity.

Are you going to have a di-

rect elected president with a 51%?

In France,

if the

president does not get 51%, then there is a second ballot
and it must be within a certain time, because it could
happen, depending again on your nomination system, that you
have eleven candidates, ten or five,
candidate will have 20%.

and that the winning

In France, if some are elimina-

ted, you have a second ballot in order the president being
directly elected must at least have 51% and there are also
direct electoral systems.

That is my first answer.

The second one is on the membership of the Assembly or
not.

It makes sense in constitutional terms that if you

have an executive president, how he is elected is for you
to decide, whether by parliament, he is still elected.
There is an election,

although one could know under certain

circumstances who would have the majority support.

But it

is an election, because you could in future have coalition
governments where people will have to bargain about the
election of the president.
rubber-stamp.
ted that.

J.t

It is an election,

But there is a consistency once he is elec-

he is a ;r,omber of parliament, he remai.-.s ..

member of parliament and you ask for that,
ever reason,

it is not a

as Mr Ruppel pointed out,

then for what-

if he is dependent

- 61 for his presidency on membership of the Assembly,

then if

the Assembly is not there or for some other reason he becomes

rli~qv~lifie~

~~

the AssPmhlv

rug is pulled under his feet,

i~

rlissn]vPrl

+ho"

+h~

he is nu~ qu~l1fiea ~o be a

president which could lead to quite a lot of instability.
It is one thing to dissolve a parliament,

it is quite

another thing for a state not to have a head of state.
There are also other implications.
MRS ITHANA:

I wanted to respond to some questions raised

in connection with the inability of the president to perform his duty within a period of six months.

I thought

when we are drafting this constitution we are going to include the mechanism as to how the president should be succeeded in case of anything.

The constitution is going to

tell us who follows either by election by the people or by
election by whatever way we are going to choose.
another question,

And then,

if we go by the proposal of Comrade Ru-

koro that the leader of the majority party becomes the
president of the country, if anything happens to this person,

I thought all the parties have constitutions that are

governing their operations and the constitution of that
particular party must stipulate who comes in power after
the death of the president.

MR GURIRAB:
:

am the

c~l''

Mr Chairman,
ono

This is all I wanted to say.

I am thoroughly confused,

in the House suffering

t~at

I hope

problem.

We

are going to have a second round of discussion on all the
,~,

issues raised here, because we have a paper here before us.
(~

- 62 If we had gone through this paper,

this particular section,

when we reach the point where we find the
will the implications be discnssed hpr.~_;_on La.s

decisi~n

taken,

after the discus-

So, we are going co hav~ a second

taken place?

discussion on everything said here when we go through the
points under presidency.

DR TJITENDERO:

That I very much regret.

I very much want to echo in the strongest

possible terms the position explained by Comrade Gurirab,
because Mr Mudge was raising points, everybody was raising
points, and as I said from the very beginning,

if we take

the document as a guideline, we can then insert,
or strengthen what stands there.
discussion is not being helpful,

eliminate

At this point I think the
there is no direction.

I

think the point that we have almost reached is a very important submission by the distinguished lawyer.

We don't

even know where we stand on the chapter or whether we are
discussing very generally to then in the afternoon maybe
come back to discuss this paper.

In fact,

it is frustra-

ting.
CHAIRMAN:

We have been going through articles.

tioned article 28,

buc there was a crisis, a misunderstand-

ing and that is why.

Yesterday I thought we were going

paragraph by paragraph.
are talking about

taki~g

I think there is a crisis and we
decisions.

decision-making mech~nism,
ing.

I men-

The one says this,

If you look at our

that is how decisions ai~ end-

the other one says that and the

-~ other one contradicts it and I say we have decided on that.
·.-&

-
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If I now have to summarise as I was asked, what do I summarise?
t- ()

!:1

.c; k

First I am going to ask questions and you are going
t-1")

-f 1 () f"\ r

t:>

!:1 n

r'l

t-

;::> 1

your democratic rignt.

lr

=>..., r'l

But l

T

,... ., '"1

n t"l +-

r

+- t"IIJ

~!
1

• .:. ~

.; :,

got the question of first

president will be elected by the Assembly,
one direct.

v ,...._~

the subsequent

That is the decision I can summarise.

But

then questions were raised which seem to have negated that
decision, because there is doubt about the election of the
subsequent ones.

One election only by having two ballots,

because it would be difficult to have elections.
say that,

are you negating the decision?

When you

But until we

take a decision it is difficult, unless we stop and say
"decided now".

That we decided to elect the first presi-

dent by Assembly, subsequent ones direct.
sion,
no.

honourable House?

I

Is that a deci-

just want an indication, debate

Can we vote?

MR KATJIUONGUA:

No, we aren't voting.

MR BARNES:

What is the decision?

SECRETARY:

The first president will be elected by the

Assembly and subsequent presidents be elected by direct
vote.
MR MUDGE:
MR RUKORO:

Even if that is within six months?
Just for the avoidance of any doubt,

in rela-

tion to the first president, does that mean that he is part
or that he is not pact of the Assembly?
CHAIRMAN:
·~
N

That is a separate issue.

PROF WIECHERS:

Just on a point of information,

I pointed

-
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out the various direct electoral systems.

Are you going to

expect us to write first president elected in

~his

way,

subsequP.nt by direct vote and then leave it for six or five
ci~rect

years to work out tnis

pointed out, it is difficult,

syste,1,,

Lc:~..-d\.15"'

o.::;

l ilave

you could have in six months

time the necessity to have this direct election without a
system in place.
that,

So,

I

must call on members to think about

so that we can at least have the principles.

The

only way where a direct system works easily is in a one
party system, where you have a few candidates, it is all in
the family and you have the majority.

MR GURIRAB:

Yes,

that is the decision as I

recall it, and

the Chair therefore has the democratic right to rule interventions that are at variance with the decision taken
out of order, rather than reopening the discussion.

The

clarity on some of these issues would come about when we
have gone throught the section dealing with presidency.

So

if there are contradictions, then at that stage we will
clear them up, but not dealing only with one issue and
anticipate that there will be contradictions further down
the road.

When we are through with the section dealing

with the president,

then we will sort out the contradic-

tions and resolve them.
i"'R BIWA:

While you are ruling a consensus or whatever,

would like to repeat what I

CHAIRMAN:
MR BHi'A:

~.did

in

di€'

beginning.

A decision has been taken.
No, I

would like to repeat our position for

I
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record purposes.
MR MUDGE:

What was the decision?

Is there a aecision al-

ready?
C f1A : R 1--1 ! . t J :

w~

MR RUKORO:

asked the secretary to read it.

That is his summary, we haven't agreed yet?

We

still have to say yes or no and I think we were in that
process of saying yes,

the summary is correct, no, it is

not correct.
MRS ITHANA:

It is obvious we are not going to resolve this

issue the way we are handling it now.

Can I propose that

maybe we employ another way of reaching decisions, voting?
CHAIRMAN:
~R ANGULA:

According to the rules you cannot vote.
We have to come to a definite decision on the

second point.
•

•

•

•

•

I

Whatever decision we have there I think is

if I understood correctly,

expressed by the DTA.

to the sentiments

They had problems of relating that

decision to practical matters like elections.

They had

problems of relating that decision to the separation of
powers and the checks and balances.
CHAIRMAN:

Could we adjourn the meeting, because you are

reopening the debate again.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

About the election of the president,

that I shouldn't cl~se the c~Fa,
ly.

j~

I learned

is still o~en apparent-

Honourable Rukoro said we are going to come back on

the summary, so we are back on that.

There is no decision

-
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there will again be confusion.

I don't want to backtrack,

but when we took a decision yesterday about the-€xecutive
power,

~t

that +jme we did not know what the

be when 1t comes

~o

the

e~~ct1on

or

~h~

de~iRion

pres~d~~~L.

want to have more clarity on the exact meaning,

woul~

l. would

the legal

meaning of the words "the executive power of the Republic
of Namibia shall vest in the president and his cabinet."
Is there a difference,

legally, between that wording or

formulation and "a cabinet headed by the president?"

Is it

just a matter of wording or has it got different legal implications?

I am not asking these to be difficult,

I am

asking these questions to make it easier for my party to
take a decision.
We also want to know whether the president will be a
member of the Assembly or not.

I think it is important for

us to know whether he will be a member of the Assembly and
whether he is accountable to parliament or not,

taking into

account that we are now discussing - let's hope five years, because it differs.

the first

Somebody here suggested

that we should discuss the five years and then discuss the
period after that.
tendero.

I think it was Mr Angula, no, Mr Tji-

I think that can also be done,

that we look at

the first term and then look at the second term.

But it is

very difficult for us to just decide now the first president sh2ll

b~

elected by Lnt National fssembly and all sub-

sequent presidents will be elected by direct vote, without
·-~

:,:

spelling out the implications or at least understanding all

-
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the implications of such a decision.

But anybody can make

a specific proposal and we can look at that.
M'R

l>.!\lGIJT-.1'.:

T

lik~

wnvlrl

fi~=t

~~

~6~~nnrl

+n

t~o

fir~~

query oy honourable Mr Dirk Mudge with regard to the formulation "the executive power of the Republic of Namibia will
be vested in the president and his cabinet" and I want to
respond to that query and I want to also invite our learned
colleagues to advise me whether my understanding is correct.

In fact,

I am the one who brought up this issue

yesterday and I was guiding my mind by the concept of accountability.

Somebody must be ultimately accountable for

the actions or non-actions of the government.

You cannot

just say a collection of people called the cabinet are
accountable, all of them.

Yes,

they are, but in my mind I

want to make a differentiation between the accountability
of the president as the head of government, secondly the
accountability of individual ministers and thirdly the accountability of the whole executive.

The accountability of

the head of state, he is accountable to the nation as a
whole of course, he is accountable to the executive itself,
to the National Assembly and the other institutions of
government.

In my mind I have no difficulty with that.

Individual ministers,

they are accountable to the president

too as much as they are accountable to the people and the
National Assembly.

So,

the

~P~sc~

why I

rai~ed

this issue

is.actually on the principle of accountability, that ulti-

-:~·-~

mately somebody should take responsibility for the govern-

Ultimately.

ment.
people,
But I
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You cannot just say a collection of

as much as we want- to be democratic as- p<)ssible.

~tand

also to be

advi~ed

bv thP. learnec'l

rnll~rll"]ll 0 ::'

here.
Membership of the National Assembly,

I think I have

talked too much about that and I don't want to repeat myI want only to emphasise the fact that if we are

self.

still going by the principle of division of power and
authority and the necessary checks and balances, to me it
is quite clear that the president should not be part of the
~ational

Assembly,

should not be part of the law-making

body because he does contribute in his own way to lawHe can reject or accept and he has a group of law-

making.

yers who are advising him and he has the general feeling of
the nation to judge about.

Direct vote,

I think the

problem we have with the direct vote is actually that we
are trying to balance the cost against the practical possibilities.

The cost today,

elected alone,

if the president should be

if we are going to have presidential elec-

tions this year,

means those who want to be president -

excluding myself - have to run all over the place campaigning,

promise something.

course,

Then they are on the ticket.

you get through the presidential elections, some-

body is elected as president.
with

Of

~~Lllamentary

Then you may follow that

elections, party li;t,

propo~tinn2~

You are running two things, perhaps this year presidential
-~

elections,

next year parlementary elections and perhaps the

-
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other day we have regional elections or municipalities.
Now we think of this in terms of cost.
with a formula,
iJ en 1 d ~.:;

L ., .::

d1r

Then we came up

saying that in order to save on the cost,
0 C'

t.

~._; l

e c t i c r: ;:., .r t i 1t-

~: :.· o ~

;

~. e .'1 t

,.. 2 r:
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p1ac e

simultaneously with parlementary elections, which simply
means that the voters come there,
didates,

they vote for their can-

for their party and they go to vote for the

president they want to vote for,
So it is a simultaneous thing.

because it is party list.
When you finish voting for

the party you vote for the president,

and I

think it is

where Prof Wiechers was talking about the American system
whereby states,

through caucusses, elect the president.

I

think for us that is too complicated, because you go
through a system of primaries and what not.

It just has to

be something direct and you are through with it.

So, from

this point of view I don't see any difficulties by way of
procedure.

Of course,

b~llot papers.

you will have to have two types of

I don't know whether they are going to

appear on the same ballot paper.
thing.

That is a practical

But I think for our own purposes now we can say

something general about direct elections, but there will b€
2lectoral law which will state how elections are going to
be conducted, who is gbing to conduct them,
happen,

like in normal circumstances.

what will

I don't know whether

we want to include the el~r+G~~i !2~· in the constitution,
but I thought we are just clarifying our minds to see if
.~.....,.

...

~

·~

this thing can work.

That is what I assume,

that we are

-
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asking these questions to clarify to ourselves that this
thing can work.

In any case, my

understanding-~~

far as

the electoral procedures are concerned, it is a question of
C"C'Sts.

money,

in terms of time,

to have two elections, one for the

president, one for the members of the Assembly.
what I think the problem is.

That is

In terms of procedures I

don't see that there are any insurmountable procedures.
MR BESSINGER:

Mine is an appeal.

We find ourselves now in

the situation where in asking a question we make speeches
and in answering the question we also make speeches.

We

have been coming along fine up till late yesterday because
we had a procedure to follow.

I would appeal that we con-

fine ourselves to the procedure that we were following.

To

come and ask now at this stage what is a ceremonial president and what is an executive president,
Mr Mudge in his own words.

I have to answer

The very first day this stand-

ing committee sat Mr Mudge's words were, almost verbatim:
"The words ceremonial president of executive president
doesn't really mean anything."
MR MUDGE:

That

MR BESSINGER:

i~

The

not the question I asked now.
~ssue

was, what powers do we give to the

man or to that position.
now.

So, that is what we want to do

We want to oive certain powers to that person or

withhold certain powers from him in relation
ciary and the legislature.

~"

cne

j~~~

Now, let's do that, because

otherwise you are going to sit and make speeches for the

-
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next month.
DR TJITENDERO:

I want to make four-point submis5ion and I

am addressing myself to the transitional time now.
n~.ldg~ ....•a.•:

Mr

1...;:lV.:nCJ ;::l:-'111-f:: the ~i:::sc five years.

MR GURIRAB:

On a point of order.

where we left off, point (2)?

I

Could we not start from
take it that the Chair has

yielded to the intervention that there was no decision,
that what we did was a summary.
is, to me.

That is confusing, as it

That seems to be the Chair's preference.

If

that is the case, could we go to these different things
under article 18 ( 1),
them.

( 2),

( 3),

( 4) and ( 5) and deal with

If at the end of that exercise we find,

earlier,

there are contradictions,

at that time.

then we deal with them

To ask now to engage in definition of the

executive versus the ceremonial,
the cabinet and the president,
engaged in.

as I said

the relationship between

that exercise we have

Areas of material dispute, we spent a lot of

time on those things.

I don't want us to reopen that.

We

have a paper here before us, why don't we continue the
exercise we started?

Go through what we have here on the

paper, if we find that in spite of what is stipulated here
there are some areas that are missing,
it.

But could we please limit our interventions to what is

on the paper?

If not,

then let's have a clear ruling to

havP ~ di~~··~~ion on the issue.
on what our procedure is forward,
,-~;.

~

then we deal with

lot of time.

Let's have a clear ruling
because we are wasting a

-

CHAIRMAN:

We are on 28(2).

DR TJITENDERO:
that.
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That is right,

I am addressing-myself to

I propose the following wording:

president, no qualifications.

That the leader

That is to accommodate the

membership in the National Assembly.

So we are saying that

the leader of the party that wins the general elections
shall become the president.
MEMBER:

The majority party.

DR TJITENDERO:

Yes,

I want to be consistent with propor-

sional representation in language, which means we are
scrapping the present formulation,
that therefore,

and I want to qualify

in the interest of separation of powers, he

shall not be a member of the National Assembly.
CHAIRMAN:

Anybody speaking outside that will be ruled out

of order as per your wishes.
MR BIWA:

Mine is a question.

I would like to know if the

proposal made affects the present situation whereby the
president is elected by the Assembly.

I want clarity on

that.
CHAIRMAN:

It applies now until eternity, isn't it?

MR MUDGE:

That is a new proposal.

DR TJITENDERO:

Can I explain my position?

This morning we

spent time on the first president and all that, and in the
light of that I

am pror:c.::;::_:.g a 1rew wording in the hope tr".3.t

we will get out of the impasse,
.;~'S

and this is in conformity

\vith the proportional representation system on which we

-
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have been elected on a party list to be here.

I do recall

that in the previous discussions we have had, in the give
and take spirit we also,
reore.s ~=>n t? t
MR BIWA:

I think, endorsed proportional

~.Oil.

Since there is no disagreement on the first

president being elected by the parliament,

I would suggest

that that arrangement only applies from the next election.
There is no disagreement on the present situation.
CHAIRMAN:
MR BIWA:

How do you elect the first president?
I think there was agreement that the first presi-

dent will be elected by parliament.
CHAIRMAN:

The point is and this is where the confusion

starts, people are objecting because if you did that, he
must be a member of the National Assembly and he is trying
to amend that.
~lR

RUKORO:

I was also going to make a specific proposal. A

part of it has been made by honourable Dr Tjitendero, namely that the leader of the majority party automatically
becomes the president of the republic.

I was going to say

that obviously that will take care of our first problem,
namely the first president.

I was going to add by way of

an amendment that

i~

quent elections -

there being no clear-cut majority party,

that the person

the event - that will apply to subse-

ao~eed

to between or among a coalition of

parties as the leader of the ruling coalition
ly becomes the president of the republic.
··~

.c.:

nutc~~~~~al

Thirdly,

to add

to his motivation why the president should not be part of

- 75 the legislature, he referred to the separation of powers.
I am not so much going to rely on that one,

I

~as

going to

rely on the necessity to preserve the dignity of the office
-::,£ he:c.;.d ;:;f stot.~ •,-,•h"ir:'h he i:: ;::;cncurrently ho1.C..Lr1y witt.

office of head of government,
does not sit in parliament.
dent be -

;_;It:

that therefore the president
And finally,

that the presi-

and this is basically just an explanation or an

understanding that should be reached - that the president
at all times be accountable to parliament through his cabinet of ministers and in particular the prime minister.

So

that package will then replace 28(2) as we know it today.
CHAIRMAN:

Can you repeat it?

MR RUKORO:

The first point is that the leader of the majo-

rity party or the party that wins the general election
automatically becomes the president of the Republic of
Namibia.
rity,

2.

In the event there being no clear-cut majo-

that the person agreed to between or among a coali-

tion of parties, as the leader of the ruling coalition
automatically becomes the president of the Republic of
Namibia.

Thirdly,

that in order to preserve the dignity of

the office of head of state, the president does not sit in
parliament.

And lastly,

that the pres~dent at all times be

accountable to parliament through his cabinet of ministers,
and in particular the prime minister.
ro'YJ'h

::.,:.;L~:,:l;:lf::ion,

Of course,

this is a

but if you can come with one formulation

it will then take the place of 28(2).
MR GURIRAB:

I continue to plead for the election of the

-
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president of the Republic by popular vote.
procedure to be most democratic.
oriqin of

dP~Oc~acv.

ind1rect elecL~on,

I find that

It takes us bacK to the

The examples that were cited about

1.e. as it cccu~~ in lh~ ~n1~e~ States

or in France or elsewhere are some examples.

There are

equally numerous examples where the president is elected
directly by popular vote and wins or loses on that mode,
without any indirect election.
CHAIRMAN:

Since the honourable member was the one who had

said it ten times,
MR GURIRAB:

there is a concrete proposal.

I am disagreeing with it,

to elaborate.

I

I need to have time

also want support for my proposal.

So,

the concept of the president being either a member or not a
member of the Assembly,

if indeed we are . . . . . . to the

decisions we took and accepted,
powers,

i.e.

the separation of

then it will be an executive president.

The head

of state to sit at the same time in the Assembly contradicts,

negates that separation of powers and I

support that for the reasons mentioned.
will,

will not

The president

even in terms of the present draft, either directly

or through the mechanism of the cabinet,

the prime minister

and individual ministers continue to be bound by this constitution to be accountable to the Assembly.
MR MUDGE:
tendPro -

The proposal made by honourable member Dr TjiI think tha'~ ..L..o- the

Sdl-.. e:,

formulated maybe by Mr Rukoro ~~

,<&,'

maybe a new idea,

it was just better

is very interesting.

altogether a new concept.

It is

l'lhat I find

-
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interesting is that the president will now be elected more
or less in the manner in which a prime minister~fs normally
elected,

the leader of a malorjty oarty. and he puts

.. cgc"!..IJer n1s cabinet,

course, also true,

he has execw. L.1 ve powers.

what

.LS,

ot

then he will not be above politics, as

the honourable member Angula proposed,
a head of state in the real sense.

and he can never be

But personally, under

present circumstances, this might be the solution, and I
cannot at this stage bind our party -

it is not possible,

because it is now altogether a new proposal, but it is at
least something that we can very seriously consider.
CHAIRMAN:

There was a private understanding to avoid

taking matters up in the Assembly.

But from my point of

view that understanding is breaking down now and we must
take the matters to the Assembly and talk to the gallery.
That is what we are waiting for,

I thought.

good that if there are disagreements,
said,

So,

it \d ll be

like honourable Mudge

that we can put it down as a proposal not agreed to

by everybody and take it to the Assembly.

DR TJITENDERO:
submit,

I want to clarify a point.

I wanted to

if you lecall very well, my preface originally was

that I am addressing myself to the present and the transitional and then I was interrupted.

This was to clearly

state the problem or the proposal in this perspective, because my whole intention was

tn

~et

us ave.

~n1s

impasb~,

and if you extend it to the subsequent, because what I am
proposing is what has already happened.

I am not proposing

-

anything new.
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We were elected on a party list, we are

faced with the problem of wording in our consti-tution as to
how we bypass the transitional stage to go on to the subr~enr:-

:::...:;.:-r-..:c.ut: ciectior.e<.

e

j-~ E'

·,,or ding and

h~l!Ce

the cl:n <.·cr.·

tional practice that even holds today in South Africa,
where you have the head of state, called F W de Klerk, who
came on the very same basis, who is the legitimate head of
state, leader of his party, on that basis alone.
don't see the newness of it.

But I

I

think I was hoping that

honourable Gurirab was going to see this.
posals in fact,

So,

I have two pro-

that I was attempting to address the tran-

sition, the period.

The subsequent one, of course, as was

articulated by honourable Gurirab and Hidipo,
election of the president,

the direct

I was still keeping that un-

touched because we said we should come back to this and it
was in that context.
PROF WIECHERS:

Can I

just point out one legal point.

If

you say the leader of the majority party or the leader of a
coalition party becomes head of state or president, then
you are adding a qualification for the head of stateship.
It means, what if the next day he is deposed of as the
leader of his party?
his head of stateship?

Then you must tell us, does he lose
Parties can do that.

It is true,

Pres de Klerk is the leader of his pacty, that is why he
hP~R~~

~:~2ident,

but it is not by virtue -

tical fact - of his leadership
..

~~

·~

tha~

that is a poli-

he is president, but by

virtue of his election in an electoral college.

So, if

-

79 -

tomorrow Mr de Klerk is not the head of the party, he won't
be affected in his status as head of state.
point out

jf

vou make leadershiP. oartv-noliti.cal ]padertnem you a~~ compli~atir,g ma~ters in

ship the criter1um,

the sense that that becomes a qualification and the day he
isn't leader, are you then going to say he loses head of
state but he stays on and there is another leader of the
party.
MR ANGULA:
somebody.

Yes,

I also had the same kind of advice from

Somebody told me that even if you are the leader

of the majority party it still has to go through the process of something.

That is why I had some difficulties

with this proposal.

It is not an automatic thing.

Nobody

has come up, besides perhaps political dislike of somebody
being directly elected by the people, which I also find
very strange, because we have agreed in the constitution
that ultimately the ultimate power rests with the people
and up to now nobody has convinced me that there is something wrong with the president being elected by the people.
I thought honourable Dirk Mudge was asking about the political measures, how do we go about doing it.

That is whv I

went through the whole process of trying to shed some light
how we want to do it.

I didn't get the impression from Mr

Dirk Mudge that 1n principle it is not something acceptablp for oeople to ~. e~ecled aic~~tly by the people.

I

thought that was the real kind of - for lack of a better
~~

word - democracy,

that you feel you are actually answerable

- 80 to the man in the street for his well-being.

I thought

what we are talking about are just the proced~e~, how to
go about it.
[)rPpc::rt~d

Are we prepared to bear the cost?

to teach our

p.:::o~:i.e

as +-u -...:oj;c:.L.r::::'l'- €cle:cti.o:1s

the parliament and the president,
tiations?

fc~

to make those differen-

I thought these are the kind of things we are

dealing with.

But if there is a fundamental objection to a

president elected by the people,
loss,

Are we

then I am definitely at a

then you are not talking about democracy anymore and

something else.
I have a proposal to make to the House.

CHAIRMAN:

not vote here I am told by the rules.

We can-

When a chairman sees

the House divided like this and there are material differences -

and we are back at that question - it is for us to

bring these matters to the Assembly as a whole.

We told

our people that we have agreement in principle.

We don't

have that.

We have now seriously deliberated on things we

have already agree upon,

as we thought and we told the

Assembly we have agreed in principle.

There seems to be

material differences which cannot be resolved.

So, the

only way is tn take it to the House where we disagree and
vote and let the public know we are not agreed.

The idea

of this committee was to discuss everything and agree and
once we come to the House there will be no discussion.

But

I see that there is a fundamental differPr~o ~ecwcc~ parties.
~-~"tl.,.

'to

,:~·

MR

~1UDGE:

When it is a fundamental difference.

Between

- 81 which parties do you see the fundamental difference?
I see Swapo's position as saying the president

CHAIRMAN:
~~~~

dirPr~lv

hP PlPrted

say that

.l.::;

hv the onnulation

~nd

they

to

~~em

tne bo-ctOii1li.ne, although Tji tendero, who

i.S

a

member of Swapo, said something else and two members came
back immediately and opposed that,

and went back to the

minutes of the meeting that they never compromised on that
point that he must be elected direct.

I heard honourable

Rukoro and Katjiuongua saying that if the president, even
the present one,
Assembly,

is going to be elected by the

~ational

that he has to be a member of that Assembly.

There are no two ways to it.

Others are opposed to that

again, they say as the head of state he must be above politics.

There was also pointed out that he cannot be.

So,

seriously speaking, we will talk the whole week.
MR MUDGE:

On a point of order,

I cannot agree with you, we

have been talking for weeks now and to now, after only a
few hours, say that there is a point of material dispute,
we had more serious problems in the past, we succeeded in
overcoming most of those problems.
simple question this morning.

I was asking a very

I was not even saying that I

am going to vote against the proposni,
tion.

I wanted informa-

I wanted to know clearly whether we are now deciding

or will decide that it will be the first president or for
the first

iiv~

years,

I wanted tc know

dent will be a member of the
get an answer.

Asse~bly

whe~bar

~he

presi-

or not and I did not

- 82 CHAIRMAN:
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back for advice and so on.
MR MUDGE:

I thought that when proposals come from Swapo's

side that it is a Swapo-proposal.
CHAIRMAN:

Yes, given that I am saying it was said we

should take it out from here somewhere else and then we
have to come back here again after we got advice.
MR BARNES:

No,

I think you misunderstood.

was made by Dr Tjitendero.
might consider.
colleague,

The proposal

We said it is something that we

These were the exact words of my

"but it is a new proposal."

that Mr Gurirab opposed that.

Immediately after

So now we are waiting to

find out where is the one proposal that is opposed on this
side, because we have specific ideas of support.
MRS ITHANA:

It is really very difficult.

that we have reached a deadlock.

I agree with you

We must talk about it

frankly.
MR MUDGE:

Between who and who?

MRS ITHANA:

Swapo, on its part, has been trying to propose

ways of getting out, but I must say that our colleagues on
the other side are not forthcoming.
have objection, we propose that,
Th~~

~~~

not

commi~:ed.

We propose this, they

they are not satisfied.

If they i-.·ere commit ted to sone-

thing then we could follow it up and try to get solutions.
CHAIRMAN:

That is another problem really, when other mem-
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bers take the floor to talk you don't hear them.

This is

the problem, and it has been a continuous problem, with all
c'jl_lp

.,_ .. ,

resoE>ct.

.J.

-

--

Ciun't follow.
MRS ITHANA:

It is frustrating.

I don't want to believe

the argument that Swapo seems to be divided on the issue,
it is not true.
by Mr Hamutenya.

We have a proposal, our original proposal
We had two proposals, the president to be

elected by the population or the president of the majority
party.

This is the solution that we are grabbling with

because our colleagues are not satisfied in any way.

MR RUPPEL:

I think we must realise that if we come to

speak about material disputes it becomes very serious.

I

tried to understand and analyse the issues at stake and I
find that what is beyond any dispute is that we have it in
principle to have an executive president.
can be no doubt about that.

I think there

What we have to talk about

now, which has not been discussed with sufficient clarity,
is how is this man to be elected.

That is the issue.

don't see that we have reached a deadlock.

I

Where I have to

agree partly with Mrs Ithana is that we would like to hear
some clearly formulated problems or queries or reservations
from those who are against the proponents of a direct election of such an executive president.

·~

On the Swapo-side we

believe that it is a ~r~ir?J

outflow of ar. executive ~cesi-

dent to be directly elected,

and that he is then checked

through various mechanisms provided for in the constitu-

-
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That is our principle point of departure and it has

tion.

always been.

Where we are now standing is just the problem

about how do we qet him there,
Lning wt1cre

~e

mu5L help

~ach

think Mr Mudge this morning,
was any ruling,

and I think that js someother to find a

solut~on.

I

in all fairness, before there

asked what will be the consequences of a

direct election with a view to the remaining provisions in
the constitution which we have already discussed before,
the checks and balances, what will it mean with the different mode of election now,
parliament to a direct one?

from the indirect one by the
Would that have drastic ef-

fects on his powers vis-a- vis the other organs of state.
Those were his questions.

It was something which was,

I

thought, related to legal issues which our lawyers here
could have answered.

They could have told him the struc-

ture is not going to be drastically affected, or they could
have told him then there is problems here and there, something like this and then we could have dealt with the
issues.

But as I understood it this morning there was no

principle difference, we are now just getting bogged down
in a lot of mud about how we get the president there, what
it means to have direct elections.
there is a breakdown,

I am not agreeing that

I don't see it like that and I think

what we need is clarity so that we can deal with the spe.:irtc

-'-s.::;c:es.

There was a specjfic

propos~l

t~is

morning

by Mr Mudge to say "good, direct elections, what does it
.

-.~

*

mean to the other issues?"

That is where we stand and I

-
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think if the lawyers can tell us it is going to make a
material difference.
rijfferenre.

If they say it is not a very material

then it is not qoing to bog us down.

po1nt I wo;...1.a rea_;_ly

o~10V8

c:h~-:

1".'':.

(..;.,11,·::

b::c~:

On that

'-.u tnat

and ask

the lawyers what the difference in mode in election, from
the one provided now in subsection (2)

to the one which we

have proposed from the beginning, where there was this
misunderstanding,

the direct election, what that will mean.

But it is for the lawyers to give us guidance in this regard.

They are not going to decide any principles, but I

think about clarifying issues, that is why we have them
here.
DR TJITENDERO:

I

just want to clear a very serious mis-

understanding here,

I am not making any contribution.

Honourable Barnes said that there are two proposals from
Swapo.

I want to say that there are no two proposals and

in fact I went back to say that the sequence was misunderstood by honourable Gurirab and he nodded.
to see -

and it is the wording that changed,

I said I wanted
and I was

addressing myself specifically to the impasse.

Swapo's

submission from the beginning has been that we are acvancing and submitting for a president who is directly
elected by popular vote, on a one person, one vote basis.
That notwithstanding,
"'""

ta)k

I thought we will come to that

about the. -::-.... :J.::c>quetoi._ .:..·2-c>ctions.

I said

w~1en

duri~g

the

transitional period, because it is given, can we change the
~.

wording from the first president,

that instead of saying

-
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first president, if that creates a problem of membership in
the National Assembly, can·we therefore say he-sh~ll be the
nerson who is the
~1on

lp~~ar

has been clarified,

of

~h"

m~i~ritv

oartv.

noc;i-

'T'hri+.

that 1t is not only by v1rtue ot

leadership of the majority party that one becomes the
leader, and I think I conceded to that,

that there are

additional qualifications which, of course, if the proposal
was acceptable we would have gone into.

So, there is only

one Swapo proposal and it should not be interpreted or
deemed to say because one Swapo-member is saying this,
therefore we are stuck.

No, afar from that.

We have sub-

mitted for the subsequent elections and I was trying to see
whether we could find a way out of the transitional period.

MR GURIRAB:

A bit of plain talk.

The elections we had in

November last year clarified a number of things.

One cla-

rity is the composition of the present Constituent Assembly,

the different majorities or,

if you will,

the repre-

sentation of the political parties in the Assembly.

As a

result of that reality in the Constituent Assembly it is
very clear to my mind that Swapo is the majority party. So,
we are not discussing for the purposes of the present Constituent Assembly a theoretical matter.
party is Sam Nujoma.

The leader of that

I have no difficulty whatsoever to

deduce from that, given the present realities in the Constituent Assembly,

t~~~

+.~o

first presJdent of the Reoublic

of Namibia will be Comrade Sam Nujoma.
~

...

that?

I take it,

Why am I saying

talking to, distinguish-wise, members of

-

the Constituent Assembly,
Committee,

as represented in the Standing

joined now by distinguished lawyers~-that the

Constituent Assemblv.
ve1·ted inLv
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ch~

as it is

~bLi0ndi

constitt1~o~

nnw

Assembly of Namibia.

~~Jl

hP ron-

So, every-

time that I talk I don't want to be misunderstood that I am
not talking about that.
knows that.

That is the given,

the public

Equally it is so clear to me that Sam Nujoma's

reality as the leader of the majority party will be ratified by the converted Constituent Assembly sitting as National Assembly.

So,

in that sense he will be elected by

the National Assembly.
when I
tions.

am intervening, I

So that issue to me is solved.

So

am talking about post 435-elec-

My only problem is about membership of Sam Nujoma

in the converted National Assembly.

Nothing prevents him

from resigning as a member of the Constituent Assembly
consequently as a member of the National Assembly,
was the case with the Federal Convention,

a~d

and as

the next person

in line will become the leader of the majority party in the
Assembly.

So,

I

have no problem with that aspect.

intervention has to do with post 435-elections.

My

For that

we would want the elections to be by popular vote,

and with

that I would then ask to consider the provisions for the
president, as stipulated here,

and weigh them against that

position.
t-1r Chairman,
we are deadlocked,

~

think yon

'·''~=>rc

right that

and maybe what you said is right, we

should go to the Assembly and report that what we told them

- 88 on the 20th was simply a dream, we are now encountering
problems.

I think that is the easiest way to-do it, be-

cause the way we are interpreting facts hP-re differ mater1ally.

i1s far

ct.S

...

c.:or.c~r·r.c.d,

am

;_;lt: elect. ion we had

in

terms of 435 was to elect an assembly to write a constitution - period.

Then, if we are going to convert this As-

sembly into anything else, it must be by understanding between the parties writing the constitution that we cannot
have another election to convert this Assembly on the following understanding:

I do not take it that the first

person on the list of a political party automatically,
because that party is the majority, becomes the President
of Namibia and that should be seen that that person was
directly elected.

I cannot accept that, because it is just

against the spirit of the whole Resolution 435 as I understand it, especially the 1982 Principles.

So, I think if

we can make a separate understanding as a transitional
arrangement about the relationship between a president and
the assembly it is another thing.

If I am talking about

the powers of the president permanently in future elections it is a separate matter.
either we accept the fact,

As things stand right now,

as I see it,

that the president

elected by the Assembly will be a member of the Assembly,
will sit in the Assembly and be accountable in the manner
that we have

poin~ed

to other people,
•·.

out

neL~.

If that is not

then we are deadlocked,

accE~table

then I think we

must go to the Assembly and clarify our positions.

- 89 MR ANGULA:

Yes,

I have been listening very carefully and I

have been reading the holy- cow and I am propos"t-ncj the followinq and I want vnu to ljrten very carefullv:
"The President or the

Re~ub_llC

wl_lj_ De ele....::..t:!ti

i..;y ur.i_-

versal and equal suffrage after every five years, save the
first term of the first president, who will be elected by
the first National Assembly acting as an electoral
college."

This is in conformity with the holy cow and I

hope this will solve all your problems.
CHAIRMAN:

And he will become a member of the Assembly?

How do you solve that problem?
~R

ANGULA:

That is the second issue that we have to deal

with when we come to these subparagraphs.
~R

STABY:

I

tend to agree with honourable member Ruppel

that there is no deadlock,
lock.

I think it is a perceived dead-

I say so because we are mandated by the Assembly to

submit a draft constitution to them.

We are not mandated

to submit areas of material differences to them.

We

started our deliberations in the hope that we were able to
submit to the Assembly acceptable to everybody, perhaps not
unanimously,
was our vote.

certainly without any votes against it.
Up to a very short time ago we were all

still very optimistic that we could achieve that.
the question of the interim president,
the first term of office.
elected.

That

To me

the president for

is fa.irly c :::._c._,.L-,

ho·..v "'-- is to be

It is also to my mind reasonably clear that he

should be subjected to the checks and balances that are

- 90 deviced for the subsequent presidents or the subsequent
terms of offices, because we don't want to amend-our constjtntinn unnRc:e.r::;c;arilv.
Tv me

~ne

crux v± the matter is whether

ther~

is any

relationship between the election of the president, his
accountability to those who have elected him and to the
organs of state and,

incidentally, the methodology in which

this accountability is brought about, what are the mechanisms.

That to me is the crucial area, and I think also

this is where perceived differenced come about.

I want to,

by way of a direct questions to our learned friends,

ask to

please enlighten us as to, first of all, what does the
expression "by popular vote or by direct electoin" mean,
and secondly, whether there is any relationship, direct of
implied, between the way that a person is elected and his
accountability,

in other words whether the way of electing

him does affect the checks and balances which are provided.
Let me just add one last remark to this.

The record

of presidents of independent countries with Bu . . . . . and
ending with P W Botha, isn't one which I could describe as
comforting, and I do agree

tha~

trust is something positive

and good and it would be terrifjc if we could have trust in
everybody that is elected to office.
ter,

I say control is bet-

and therefore it is for me of prime importance to es-

'cab.llSiJ

~:=recisely

not only ho:r the

pre~i

ClPnt is elected,.

but also what the checks and balances are.
in terms of,

I am thinking

for instance the American President, powerful

- 92 cutive and a head of state.

So this body,

the Constituent

Assembly, has to pay attention to basically thre€ factors
when you have to
vide for those,

r'loui ..c::e

~'"'.:r

constitution in order to oro-

and I want Lo call

~nuse

thre~

ta~~urs,

~h~

first one deals with the powers of the particular position,
the powers of the president.
structural factor.

The second one I call the

Where is he placed within the consti-

tutional system, what is his relationship to the other
branches of government,

and the third one is, how does that

particular president get into the constitutional position,
in other words, his election, his powers and his relationship with the other branches of government.

In principle

you must remember you are writing what they call a .... , a
clean slate, you can give your own content to this thing.
The moment you have decided the mechanism that we are going
to use in order to identify or to put into that position of
president a particular president, you have dealt with one
issue.

Now you proceed and you say this powers of this

office will be the following,

and devising the powers of

that office, you take into account not only what the powers
of the office will be in terms of what that office might
do, but you also take into account control over the exercise of power.

That is the essence of democracy as the

other part of the coin,

the control over the exercise of

power tc- prevent Flhuse 0f power.

OLe

oloechanisno you prevent

abuse of power you have already agreed to,
rights.

a bill of

Another mechanism preventing abuse of power is

-
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the principle of separation of powers and the concurrent
element of checks and balances, and you can go on and even
+-~42

;oJ.i_~i-=-

1

;:'·::-cc:::~~,

r~r:,_~~-=.::-

~lt:)~:::_:..JJ . . -~

control over the abuse of power.
get the office manned,

.::

.. t., -

o,.c . . . ,,"'

Now your job is how to

the powers to be exercised by that

office and in devising the controls and the checks and
balances over the exercise of power,

the relationship with

the other branches of government come into play.
if he wants to pass a certain budget,
dent,

That is,

an executive presi-

and he wants to pay his officials and keep the coun-

try running,

it is for the parliament to approve that bud-

get and to tie to it certain constraints if it wishes to do
so.

He has to appoint people.

Vice versa he also has a

function when it comes to the policy that parliament
through legislation could decide upon and which his executive will have to implement.
portant role to play.

The courts have a very im-

In principle,

to be more correct and

specifically to the point, you have got a very great advantage in the sense that there are no real conventions and
unwritten rules apply here.
in devising the office,

the

You can give your own content
con~rol

over the exercise of

power and the relationship to t!1e other branches of government.

There is no,

as far as the technique of devising a

constitution is concerned,
the one to the other.

no direct result flowing from

In the:>ry we ca11 .--,.-:•; -

;:.nd I do nc t

want to bother you with that - in terms of democratic theory you elect an executive president,

he should be outside,

-
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in terms of the true separation of powers,
separation of powers as far as possible.
retir.r:~l

-.:he:;~

Those_Cire thea-

There is no immediate law,

things.

and Pe:.:.se,

there must be

~!ie

ycl~.

mome•1t

::lt::.i.d.:<:: -::::u

method to fill the office of president,
must be exercised in that way.

~

~L.i.~

wet van Mede
particular

that the powers

To conclude with, Richard

Nixon, when he abused his power in the Watergate Scandal,
the very person that he had appointed as chief justice of
that country had to decide on a legal argument by Richard
Nixon that he was under no duty to submit his personal conversations, as recorded on tape-recordings,
public prosecutor,
administration,

to a state

in other words an official part of the

and the person who had to decide that

issue was the very chief justice who was earlier appointed
by Nixon and Nixon relied in his argument on executive
privilege, in other words putting beyond control.
overruled,

He was

he had to submit and you all know what the end

of Richard Nixon was.
MR CHASKALSON:

I would like to say I agree with what Mr

Erasmus has said,

and if I could very simply respond to the

question raised by the honourable member Mr Staby,
question of accountability,

in my opinion,

the

has nothing

whatever to do with the method of election of the president.

The question of accountability has to do with the

pro v i s ions wi t b ; :: :_" '-" c ct. 2

~ j

t u t i on wh i c h r e qui r e the p r e s i -

dent to be accountable in a particular way.

That means

that in my opinion you could have a president directly

-
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elected, who was under such constraints that he will be
little more than a figure head and that all poQer-would
VPSt

in

parli~mP~~

~nn~nrselv

vou could have a president

indirectly elected who wil:.. have suc11 powers .... nci...,l

che c;:,.!-

stitution that he would for practical purposes be what you
refer to as a run-away president, and as my colleague Mr
Erasmus says,

the theory of what might be the better struc-

ture and what might be more appropriate has no application
when you are writing a constitution, because in theory,

if

you decide it is more logical to have A and more logical to
have B,

it doesn't hamper you if you are starting with a

constitution.

The powers and relationship between the dif-

ferent sections of the government will stem from the words
you put down in your constitution,
what you put down.

and there is no bar upon

That is my opinion,

I don't know

whether my colleagues agree with me.
PROF \HECHERS:

In principle I have nothing to disagree

with my colleagues, but there is a sort of technique in
government if you have a directly elected president or a
parliamentary head of state.

In the case of a directly

elected president, where he is elected directly, whether
through electoral colleges or by double ballots, so that he
has at least the majority support of the population, you
find,

as in America - France has a bit of a mixed system -

that he appoints

~j~

~inisters

members of parliament.
his ministers.

in .:aoinet ana

~hay

are not

He is independent, executive with

But in order to check that,

parliament has

- 96 more powers on this independent man and his ministers.
That is why in America you find that the Presiaent of the
se~ate,

the Chdirmrtn of the House of RPnresPntritives and

their .!:>UbCOIIllill·l. tees nave extreme veto powers oi·, pre::>lci.en t..
and his cabinet, because only he can appoint ministers and
that has got to be approved by senate, but senate cannot
appoint a minister or anybody.
by the President of America.
there is in technique -

It has got to be appointed
So,

the point I want to make,

and there are very good reasons -

your independent, executive president, directly elected is
far stronger in his executive capacity, but also stronger
tied to the legislature.

So, you can say the method of

election does not affect the accountability measures, but
in practice there are differences,
out,

and you must just make

if you go for the direct system,

then you are going to

have these checks and balances, your ministers appointed
will not be members of the legislature, because if they are
members of the legislature under a direct system,

it could

hamper the president, because his poor ministers are then
under divided loyalties.

They could say yes to the presi-

dent, but then they have to say yes to majority groups in
the legislature.

So, you must have these practical impli-

cations in mind.

PROF ERASMUS:

But it seems to be to your advantage that

you can learn from what is happening

i~

other

systems~

~G

if you identify that certain things happen in other systems
you do not want,

you now have the opportunity and the ad-

-
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more powers on this independent man and his ministers.
That is why in America you-find that the President of the
Se~ate,

the

Ch~irman

of the House of RApresPntritives and

their 5UDCO!llli11-l.tt:es nave extreme veto powers Oi-. pre.::;16ent..
and his cabinet, because only he can appoint ministers and
that has got to be approved by senate, but senate cannot
appoint a minister or anybody.
by the President of America.
there is in technique -

It has got to be appointed
So,

the point I want to make,

and there are very good reasons -

your independent, executive president, directly elected is
far stronger in his executive capacity, but also stronger
tied to the legislature.

So,

you can say the method of

election does not affect the accountability measures, but
in practice there are differences,
out,

and you must just make

if you go for the direct system,

then you are going to

have these checks and balances, your ministers appointed
will not be members of the legislature, because if they are
members of the legislature under a direct system,

it could

hamper the president, because his poor ministers are then
under divided loyalties.

They could say yes to the presi-

dent, but then they have to say yes to majority groups in
the legislature.

So,

you must have these practical impli-

cations in mind.

PROF ERASMUS:

But it seems to be to your advantage that

you can learn from what is happening in other systems.

~G

if you identify that certain things happen in other systems
you do not want,

you now have the opportunity and the ad-

-
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vantage of history to directly address those issues in your
constitution.
The 0uestions are now

~nswer~d.

Are vou hann"

with Lhe answers?

MR MUDGE:
agree.

May I comment on this, please?

Theoretically I

It is of course true that you can now decide on the

method on which the president will be elected and then tomorrow we can discuss the powers and the checks and balances, but we must not forget,

the people sitting around this

table are not experts or constitutional lawyers, we are
members of political parties who have been fighting each
other until a month ago.

We must take into account more

than just rules or theories or academic solutions.
take into account the realities of life,

~ve

must

and I want to say

that although I said just minutes ago - and I still insist
- that we can come to an agreement,

and I believe we are

going to come to an agreement, but I have no guarantee that
if I agree on point one,

that my colleagues will support me

when we come to point two.
fine,

I have no guarantee.

I can say

it is true, we can decide what checks and balances

there must be, but say for instance we agree now that the
leader of the majority party becomes the president,
have agreed.

then we

When we come to point two there might be a

position where the one party wants to give more power to
~he

president anG the other party does not want to give

more power to that president for political reasons.

These

are the realities and that is why when politicians discuss

- 98 a constitution it is something completely different from
professors discussing a constitution.
C'O~pl-:tt?l

v

~i::(:..i.

.... i.-.~t

-~~{;~-,4

.; ,....

this thing as a package deal.

...

,h,,

T

It is something
~::1,_,

,.~-:_

~::..:7

We have to do it.

~.:::'.::.:.::.:

I can't

decide on point one without having the faintest idea what
is going to happen when we get to point two and point
three.

Mr Chairman,

I want to tell my colleagues from

Swapo, we are not that far apart.

I want to be more honest

and say, of course we are still battling with suspicion and
we have all reason, because rumours are going around, which
might be completely untrue, but there is no way we can prevent that.

Suspicions are being created by people, maybe

deliberately.

I have been in politics long enough to know

that you cannot only rely on rules, you have to take into
account that we live in this world, we have to deal with
human beings, and first of all, when the president is
elected by the people, you might find presidents who will
say:

"You government, you can go to hell with your consti-

tution,

I have been elected by the people,

I have a mandate

from the people and I am not going to bother about the constitution."

You can get a situation like this, Sir.

I

wish I h~d time to read to you some of the remarks made by
people who made a study of presidentialism, what they said
about that.
L~t

us,

I am sure you have read some of those books.
fo~

G~~·s

spirit of goodwill,
about the future.

~ake,

discuss this

proble~

in a

let us make all of us feel confident
I don't see any problems and I want to

99 say this, our party will not object to a

preside~t

being

elected directly if we are sure and confident that there
will be no abuse of

po~pr_

'T'0

qc::p

mv col:··

-~Jue

's words,

\vf"'

don't want to throw him out of office, we want to make provision in the constitution to build in enough checks and
balances.

I want to suggest that the parties here go back

now and draft a chapter on the president and see if we cannot marry those chapters, and we could do it away and we
can come back tomorrow.

On the other hand, you can now say

we must go back to the Assembly to report, go back to the
Assembly to say we have failed in our responsibility.
Sir,

No,

I cannot do that.

MR HAMUTENYA:

Mr Chairman, we can't read the minds of the

people, what they will do tomorrow or the day thereafter,
we can only draft a constitution which we hope will work.
I think the advice given by the legal experts do provide
grounds for us to move forward in terms of tackling the
formulation of the constitution.
solved here,

Suspicion cannot be re-

it has nothing to do with what we are writing.

If we are writing a constitution based on suspicion we will
make no progress whatsoever.

What is crucial is that I

appeal that we proceed with article 28 with the proviso
that wherever our colleagues of the DTA would wish to refer
back in this constitution ~o the power of the president and

:.::2

c(.lationship between legislature and ;_i1e judiciary,

even in relation to those clauses we have already agreed
to,

that they be allowed to refer back,

as long as it only

100 relates to the power of the president.
go a long way to allay their fears.
f~0cs

I hope that we can

If we can-allay their

then I think we will make oroaress. but can we

PlP~~e

proceed v..ritb this article, gu {Ja!'a9L"ap11 oy paragraph as we
have been doing and then, if there is cross-reference to
things already agreed to which have to do with the powers
of the president,

if they think it is affected by the elec-

tion of the president, we do so.

If it is an acceptable

proposition I think we can go somewhere, we can break the
impasse where we are now stuck.
~R

MUDGE:

operate.

Can I

just ask one question?

We want to co-

We are the party that made it clear we don't want

to go back to the Assembly, but don't blame me when I ask a
question,

and Mr Hamutenya indicated that he will not blame

us if we do that.

One of the reasons why this morning I

wanted to know what is the difference when you say "the
executive power of the Republic of Namibia will be vested
in the cabinet headed by the president" or the other way
around,

the legal meaning of that.

MR HAMUTENYA:

Can we agree now?

There was a proposal that

we can do it systematically.
CHAIRt1AN:

That is a problem we have.

agreed on what you are saying,

Even this rnorning we

let's discuss everything as

a package.
~1R

HAMUTENY A.~

:;_f 1'1r

~1\..H.lge

agrees to my procec·Jre that

,,,~

discuss this and they will have the freedom to cross-refer
to anything to do with the powers of the president,

inclu-

- 101 ding those sections we have already covered,

inasmuch as

they refer to president, we will have the free<iom-to come
back to them.

If that satisfies you we will see the pre-

sident in relatlonshlp tc

a.!..!.

tn~

'- '-llcr u.C.-:nc;.;:c:.

agree to that I will appeal to the chairman that he allows
us to proceed.
MR MUDGE:

May I ask my first question?

MR HAMUTENYA:

That one is part of the package.

agree to my procedure,
MR BARNES:

If you

then you can do so.

Let's discuss it from the beginning.

MR MUDGE:

So, we forget the interesting proposal then?

CHAIRMAN:

Article 28,

MR BARNES:
CHAIRMAN:
MR BARNES:

No,

election of the president ..

the question is still ...

There is a proposal here now.
The proposal was that we discuss the president

in toto, powers and what not.
CHAIRMAN:
MR BARNES:
CHAIRMAN:

How do you do that?

We have to start somewhere.

We take them point by point from point 1.
That is what I am trying to do.

As honourable

Hamutenya said, we can refer to other places, but he is
sayin~

sed.

only dealing with the specific issue being discusWe are on elections now.

that provided they can go
to direct elections.

~nd

t·1R

MUDGE:

check there is no objection

So we now take that we agreed that

the rresident will be elected
MR BARNES:

Honourable Mudge is saying

dir=~~~y.

No.
We want a proposal now and continue.

1\'e need a

- 102 Is Mr Angula's proposal on the table

definite proposal.

now or whose proposal?
MR ANGULA:

We-need a proposal now7 --

Mv orooosal strictly fnlJows tho soirit and

tht: c:lo.t-~ter and the verse of the holy cow.

1.::: i:. tel ,

MR MUDGE:

What is the holy cow?

MR RUPPEL:

The 1982 Principles.

MR ANGOLA:

I am reading:

"The President of the Republic

will be elected by universal and equal suffrage after every
five years, save for the first term of the first president,
who will be elected by the first 'National Assembly acting
as an electoral college."
CHAIRMAN:

Any other propo-

That is a concrete proposal.

sal?
MR STABY:
ment?

Just for the record,

the number of that docu-

S.l5287.

MR ANGOLA:

This is the letter dated 12th July 1982 from

the representatives of Canada, France,
of Germany, United Kingdom,

the Federal Republic

Great Britain and Northern Ire-

land and the United States of America to the Secretary
General.
MR KATJIUONGUA:

The proposal is incomplete.

I am not

making a proposal, but could all of us put our cards here
on the table, not have one hidden behind.
it is only a supposition,
tu

the American style of

t~at

Supposing we -

is all - agree,

~residencv,

let's say,

we take that,

i~~~u-

ding the first president, we take that system as a whole,
but correct me if

I

have the situation wrongly.

I

think

- 103 our Swapo-comrades have a problem.

The problem is that an

entire application of the American system, which -means
r-,~

+-he

.'

Zl<"cpmh1"
-

them of their votes and power ana relevancy in the Assembly.

I know it was said here by the lawyer that it creates

split loyalties and things like that, but let's just leave
that for the time-being.

We say -

I am thinking aloud - we

put that aside and say okay, members of the cabinet will be
members of the Assembly to answer for the actions of their
government,

and at the same time also with the president,

but then those checks and co~trol,
thing,

the senate and every-

elections and all these things,

they all apply as

controls or checks and balances, which means,
lawyers said,

as the

at the end of the day the essence lies not

necessarily in the method of electing but in the kind of
controls created to control the presidency and the relationship between the presidency and the legislature and the
judiciary, because the immediately you have got to have an
extremely independent judiciary.

Then it comes to the

question of appointing judges and who does that?

I think

the American example provides a way to do it.
If a formula along those lines might help us to overcome the impasse,

then if we have a kind of framework as

the American one with a few modifications to our own,
taking in to. account that !:he five years and
the end of the day are all linked up anyway,

tt~n

years

--;~

L

then if we

could be satisfied that the checks and balances and sepa-

- 104 ration of powers are such that we can be satisfied that we
can have control over the administration without sabotaging
+h.<=> 0Der<'lt;

"~'

proposal.

But one last point.

"f

tl-:.

T

,-:.....,''"'rnrnent

~he

WC'lnt

+n

intrnrlnrc

::>

way l unuerstana oemo-

cracy, not democracy of the 19th Century where it was compared to a military victory,

the vanquished and the

con-querer, but democracy based on the principle of majority rule and minority rights,

that therefore we are all

relevant in this process in various degrees, as a healthy
democracy,

to balance off things,

to create a society,

a

system of government where we do not feel oppressed simply
because we are a minority,

because the minority of today

could possibly become the majority of tomorrow, and I

don't

think we want to put people in the position of revenging on
the others tomorrow when they come to power.
regard the government of the day,
tion,

even if I

I

want to

am the opposi-

as my government or the government of Namibia.

then we create such a system.

I

am trying to say,

be scared to go back, unless in total frustration,
Assembly and say "we have failed."

I

I

But
would

to the

have said, we have

raisen the expectations too high on the 20th, let's not
disappoint the expectations of our people later.

If we go

tomorrow and say we failed - when we were together over
lunchtime with my brother Hamutenya,
tinq with we--::-c

c:;::oyjnq

the people I was sit-

"for heaven· s sake,

-en-: world is

seeing you as a special case in resolving your internal
contradictions."

When you look at Angola, when you look at

-
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many African countries I also did know that a .... and ...
whereas Muslems,

if you die today,

same day or tomorrow.
t

ll o. +. .: r. t

~.: ~

you must

b~buried

the

I would not like to see things like

p <::.. i.- t i....:: u. 1 a r corner of our con t

just trying to find out,

L; .:= t

.

as a matter of flexibility,

whether we cannot ask our lawyers if we use the American
model with maybe one or two modifications, and see out of
this discussion whether all these chapters relating to the
executive and the legislature and the judicary can be
modelled along those lines with the modifications which are
a result of the debate here, whether that cannot serve as a
compromise,

rather than discussing the president in the

National Assembly or not, where he is going to be and that
sort of thing.
proposal,

I am just thinking aloud,

I am not making a

just to find out whether something like that

could not help us out of the deadlock.

MR GURIRAB:

The American Constitution was written in the

18th Century and they found it quite effective in some very
key aspects.

That is why they added onto it some 27 amendSome people in

ments, some very fundamental amendments.
America, academics,
change this,

public,

even some legislators tried to

that exercise of indirect election of the

American president,

the electoral college.

A number was

done on the American people that make them feel that they
c] ect their president wrich they do not.

and we kn01;

reasons why that is not a popular election.
flexibility,

I like Nahas Angula's attempt,

Li •.:>

I like the
I associate

-
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myself with it, his attempt to be specific by way of a concrete proposal, but I like- the idea of a mixed-bag,

the

prP~i~ent

~~"~

beinq abJe to draw

mPmhPr~

nf

hi~

~abine~

the legislature, but also to have ~he flexibility to bring
in people from outside.
ing with

We were reminded that we are deal-

. . . . . , I got the opportunity to look at other

constitutions, other experiences, but with that in mind,
do something that makes sense for our Namibia.

We are also

not writing a constitution merely for ourselves,

imprisoned

as we are by our own political interests, suspicions,
recent past.

to

the

We say that when it comes to making commit-

ments in terms of agreeing to formulations,
the recent past.

the we relive

But if it is possible for us to think not

only in terms of who will be the first president of the
Republic of Namibia, but to think further down, what kind
of constitution would make sense for our country,

even

after the president is no longer there, we should think
about it that way.

We went through this time and again, we

made package deals.

We identified three areas of material

dispute,

the presidency,

the voting method and the confi-

guration of houses, whether unicameral or bicameral,

and we

have gone a long way in the exercise of give and take.

For

a moment I thought too that we were deadly deadlocked.

I

no longer feel that way listening to quite a number of
interventi,ms around

t:r:c

table,

and also in j)articula::-

listening to the views expressed by the learned gentlemen
that we have brought to help us to crystalise our own

- 107 thinking.

I think we reached a point where we are trying

to attempt a formulation that would get us ourof this and
in that sense I ass0riate myself with the attempt made by
honourable Angula.
MR ANGULA:

Yes,

I just wanted quickly to respond to the

view of honourable Katjiuongua.

I do recognise that Mr

Katjiuongua has been making the whole of this morning some
efforts to get us somewhere, and actually he missed an
opportunity somewhere when he made a concrete proposal more
or less along the lines I am making now.
discussing and discussing.

But we went on

But what I want to respond to

is the American model in the African context.

When you are

drawing up a constitution you should also see how possibly
can it work. My fear with the American model is that it
tends to distance the executive branch from other brances.
It is too much distance.

These guys just come to the con-

gress when they are called to come and testify.

I think

that kind of distance in the African context is not
healthy.

You need members of cabinet with whom you can rub

shoulders in the legislative body.
an~

You can even casually

informally ask them certain question or draw their at-

tentiun to certain things.
not make an appointment.

You meet them there, you need
Each day you rub shoulders with

each other, you do whatever you want to do.
a

~abinet

of the oresident's

~~···

these

If you create

~tople

are likely

to put themselves somewhere in one building, everyone you
want an appointment they are inaccessible.

The possibility

-
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of that in this context is very high.

I think the

best way to address all these concerns is really -to go
throunh th<:>c:<:> .:'lctic_1Ps ;:J.I1d
missing,

1i

consensus.
can go -

:::.:-.~

.Sl.'h"'!"<-:-.;_,...lo.."'

c::oo

·-.~hat

,E'

anything, which needs to be intproved to get
That is the best way to go about it.

and I am making a concrete proposal -

time-being suspend 28(2), go to 28(3)
the end of the presidency,

So if we

and for the

and go through it to

then we can come back and say we

have decided on the checks and balances.
MR PRETORIUS:
CHAIRMAN:

Will you allow me still to speak on 28(2)?

There is a proposal to suspend it, we will come

back to it.
MR PRETORIUS:

I

think I have a different proposal.

As the

first speaker this morning I think I made my point of view
very clear.

I said that I do not have a special preference

in principle between a directly or indirectly elected
president.

Therefore I was prepared to favour the sugges-

tion of the honourable member Mr Rukoro and therefore also
his proposal and that of Dr Tjitendero.
have reached a deadlock,

I don't think we

I think it is the time-factor that

is against us and now my proposal is,

against the back-

ground of what the sugge9tion of Mr Mudge,
back and everyone must
morning was turned down
visor here to help me,

for~ulate

~hat

something,

that we must go
my request this

I could have my own legal ad-

so there i=

~0

~ense

in

me-~ow

gojng

back and try to explain to him to compile something for us.
So I want to propose now that we accept the honourable

- 109 member Angula's proposal as a working decision and ask our
lawyers, because I have very much practical probl~ms with

balances;

tnat we accept it as a work1ng decision and ask

them to work out for us the checks and balances.
CHAIRMAN:

We are addressing number (3) now.

MR MUDGE:

Just on a point of order, Mr Angula is now very

helpful.

What I wanted to ask,

if we can accept that prin-

ciple that for the time-being we skip an article and go on,
then I want to ask,
tion,

if I invite applications for a posi-

first of all I must decide what I expect from that

person.

In other words,

I first have to determine his

responsibilities and after I have done that,
exactly what sort of person I am looking for.

then I know
Isn't it

possible that we discuss functions and powers and duties of
the state president and then we can discuss how we are
going to appoint the president.

If you think it is not ac-

ceptable I will not put up a fight for that, because I
still have the right to come back and then we can go point
by point.

But I

just suggested the possibility of talking

about the responsibilities.
CHAIRMAN:
MR ANGULA:

Subarticle 28(3).

Agreed.

Subart].cle ( 4)?

It needs to be reformulated depending on what

we say in (2).
the par 1 L~men t

If my formulation is followed,
to

e±rec~

then we want

the law, and elect->ral law

--J...-- +->,-·· c

c:~.

president to be elected through universal suffrage.
CHAIRMAN:

Can we leave it and come back to it after (2)?
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MR PRETORIUS:
dies'',

is it

Only a question.
nece~c?-v?

Otherwise we have to nut

with National Assemb~y also,
they die.

These words, ~unless he

the

it

jn

term ~b t~ve ycctr~ unless

Resign is correct, but I don't think it is

necessary to put in "die".
CHAIRMAN:

That is right,

MRS ITHANA:
CHAIRMAN:

when he dies, he dies only once.

If he doesn't die, but he suffered a stroke?
Number (4),

agreed with the omission of "dies"

and then (6).
MR PRETORIUS:

I want to propose that it reads:

"The

President shall be removed from office by a two-thirds
majority of all the members of the National Assembly and
the House of Review."
MR KATJIUONGUA:

Parliament,

legislature.

'

Can we leave it for the time-being, say parlia-~

MR MUDGE:

ment and then we come to the House of Review and then we
can sort that out.
DR TJIRIANGE:

On number

(6)

there I think it is better to

qualify the violation of the constitution by saying
"sc:::!rious violation."
MR BARNES:
MR BIWA:

If you violate the constitution it is serious.
I have a problem with the words "serious viola-

tiorr" and "gross misconduct", because to me a violation is
j1·st a violn.t:i.on n.nd miscondu._,_ .i.s
CHAIRMAN:
Agreed.

Yes,

~iscondu~t.

a violation is a violation.

Oath of office.

Number (7)?

~
~
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MR STABY:

Just a question on (7).

Does that presumably

relate incapacity?
"T"---.

._,..,.; ......

. :... t-"''--'- !

-.1

if the honourable members would look at article 32 on page
3 3.

Then other people take over.

CHAIRMAN:

Article 29.

This is misconduct.

There is some suggestion, why don't

we just say the president shall subscribe to an oath and
then have this somewhere else.

Are we supposed to put the

whole oath in the constitution?
PROF WIECHERS:

Yes, you could have

th~

oath in the sche-

dule, but it is so important, somebody elected cannot be a
president in terms of this constitution unless he takes the
oath and that is the way he is instated as president.

So,

it is up to you.
MR BARNES:

Let's go through that oath, Mr Chairman.

MRS ITHANA:
making,

With due respect to the speed that we are

there is a request by some honourable members and

technical members for a break of five minutes.
CHAIRMAN:

We are about to adjourn for tea.

MR BARNES:

I was just thinking of this:

"I will strive

conscientiously to eradicate and correct the devastation
and the losses suffered by the people of Namibia by the
implementation of the policies of colonialism and apartheid."

Couldn't we have that in a positive sense?

net: arguing,
CHAIRMAN:
tory,

it is ju::.t a ques+

Apartheid is going,

a very painful one,

I am

.:..~"·.

it is finished,

let it stay.

it is his-

- 112 MR RUPPEL:

But what are they suggesting, I don't under-

stand?
C'HA.JRMAN:

Whv

j co

H-

tit~+-

,,.ThPr~':r-:::.

'·"'~

"~72!':.t

to

._ ..... .c-

- - - ..... i-

..__
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fact that some people have surtered because of history?
The constitution is supposed to be part of the environment
and whenever we come to that ..
MR BARNES:
MR STABY:

I will not argue, we can proceed.
I believe that the president has an obligation

not only to protect the independence, sovereignity and
territorial integrity and material and spiritual resources
of the Republic of Namibia, but he also has the obligation
to promote the inherent dignity and equal and inalienable
rights of the people.

I miss that here, unless I have mis-

read this.

There is no reference to the people.

MR ANGULA:

"I will strive to the best of my ability to

uphold,

protect and defend the constitution."

MR MUDGE:

The constitution as the supreme law of the

state.
MR BARNES:

It says in the first paragraph,

"that I will

strive to the best of my ability to protect and to defend
the constitution and its objectives and

fa1t~fully

to obey

and execute and administer the laws of the Republic of
Namibia."
MR ANGULA:

Didn't my friend read that part?
Uphold the law, he has to uphold the constitu-

tion.
MR BARNES:
people?

It is just the word "uphold" and what about the

- 113 MR RUKORO:

Somehow in the oath we want to come in with

substantive stuff as well.

An oath, as far as I am con-

cerned
namely to "uphold,

protect and defend the const1tut1on and

obey the laws of this nation."

All the other stuff is in

the body of the constitution, that is what the president
must do.

So,

that first paragraph can constitute the oath.

MR KATJIUONGUA:

But I

think to uphold and protect the

constitution are objectives, but I think the question of
the independence and territorial integrity and sovereignity
can stay, maybe just those three phrases,

to defend that as

well.
CHAIRMAN:

The suggestion is that the first two paragraphs

will merge and that will constitute the oath, otherwise it
is too long.
MR BARNES:

Couldn't we consider the people in there?

CHAIRMAN:

When you are trying to redraft you can insert

the people.
MEMBERS:

The rest is out, including So help me God?

No.

BUSINESS SUSPENDED
BuSINESS RESUMED:
CHAIRMAN:

Article 30{1)

MR PRETORIUS:

Against the background of what Mr Erasmus

ha.s said here about Pres Nixon, my question is:
t-resident ~=

"~ hr;" "=

MRS ITHANA:

No ways.

MR PRETORIUS:

Can a

the law? .

That is not what is happening in this

-
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article now.
PROF WIECHERS:
'::::>Tl~r~t-:•

hs

What this really says, in his ofTicial

~?~""CYt-

t-e

~ned

:-:-:-:::-:::;:;:---..11•1

.i.!c

:-ivi]

!JrO,...~~dinnc:_

It doesn't mean to say that the state cannot be held liable
for official acts, but not the president.

It is an immuni-

ty for him as person.
DR TJIRH.NGE:

The wording itself confuses me.

If you look

at (1) and (3)(a) I think there is a contradiction there.
I think the one says exactly the opposite of what is intended.

(3)(a) contradicts (1).

PROF WIECHERS:

They are totally in conformity.

that the office of the president or the

(1) says

president, exer-

cising official functions, can be sued and that is state
liability,

it is practice.

If he is no longer president,

just an ordinary human being, you can't then take him to
court for official things, you will have to take his successor,

and it also says while he is in official capacity

you don't drag your head of state into sueing him for R30
here or there, he is immune in that capacity, in his personal capacity, but not officially.

You will always be

able to take the pres1dent in his official capacity to
court,

as long as he is

MR ANGULA:

Can he sue somebody?

PROF ERASMUS:
:~q

BARNES:

MR RUPPEL:
sue him.

president~

Yes.

If he

st~als

my

c?~,

ca~

I

sue him?.

If his wife wants to divorce him, she cannot

PROF WIECHERS:

115 -

The way I have always explained this to my

students is that it is not that there is not a ground of
~ . ~

;-:-.

£ .............

,

court.
MR BARNES:

But then he is above the law.

PROF WIECHERS:

No, he is never above the law

PROF CHASKALSON:

I think what you do is that if you have a

president who does something like steals your car,

you ask

for him to be impeached and parliament will remove him from
office.

The remedy is that if a person does something

which is dishonourable,

you remove the person from office

and then the person ceases to have the presidential immunity which attaches whilst he holds office.
cial capacity he no longer holds,

Then the offi-

somebody else holds the

office of president and then will be sued in the official
capacity for that.

In other words, what it is saying is

that parliament must deal,
through the courts,
president,

the president mustn't be dragged

if there are complaints about the

start an impeachment procedure in parliament.

MR BARNES:

The same with the criminal liability?

PROF WIECHERS:

The same.

If there is criffiinal liability

the court of parliament will deal with it.
MR RUPPEL:

I know its trivia, but is it assumed that the

president never gets divorced?
steals- cars,

It is one thing if he

then there can be an impea-chment, but ::.::: ins

•

wife is not perfectly happy with him anymore or falls in
love with somebody else, she is tied to this man for the
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rest of his term.
PROF WIECHERS:

No,

You will remember what happened-to Pres

that would be excluded.

ADV CHASKALSON:

This wasn't our draft,

this was the work-

ing paper, we had been told it had been approved.

As far

as we were concerned we were quite happy not to interfere
because we thought consensus existed.

But if you want to

write in something like "save with the consent of the
Speaker of the House of Assembly" or something like that,
but then you would be derogating from the office of president.
CHAIRMAN:

No,

DR TJITENDERO:
ing.

I don't think so.
I don't know,

Article 30(3)(b),

this is from a layman's read-

Is there a way of simplifying or breaking that

into sections for comprehension?

(b)

I feel it is very com-

plex.
CHAIRMAN:

I have a question to ask in my capacity as

chairman.

We keep on saying that the African presidents

don't want to quite office.

It is true, because the lives

t~ey have as presidents are so attractive and good,

the power.

besides

But if a president in Africa, who may not have

an education and so on,

had to leave the office,

there is

nothing attractive for him there.

He is going to be dumped

in his Ji~t~r ~illage,

So,

no Jncome.

i2 it not better to

also make leaving the office attractive,
pension or something like that,

that you will have

so that I can say even if I

- 117leave I will be dignified still?
MEMBER:
M'R

Parliament can do that.

PTlDDt::T •
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lt if iL ls not in the constitution,
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to make the office

secure also for the time after he has gone.
in the constitution the next government,

If it is not

if it is a hostile

government, will obviously not pass such an act,

It will

say you go to your village and be a poor man for ever, unless you have accumulated enough cows during your presidency.
So,

But that is one of the incentives for corruption.

I think it is a very sound idea to have some provition

that he will be protected.
ADV CHASKALSON:
priate.

I think that that would be quite inappro-

Apart from anything else,

pensions are usually

dealt with through acts of parliament, money changes its
value from time to time,
time to time.

pensions have to be reviewed from

To put into your constitution that your

president shall be entitled to a particular pension, you
will have to amend your constitution and there is something
indignified in that.
PROF WIECHERS:

The South African Constitution is really

not a good example for many things, but it has provision
that it only says "by act of parliament shall by act or by
law provide for the salary and the pension of parliament",
Axactly for the reason which ~·.:;-c_,-,,~r :-1--)le Ruppel has stated.
Then such a parliamentary act usually makes provision how
it will be done in a more discreet way.

MR RUPPEL:
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Then parliament is forced to deal with it.

PROF \HECHERS:

While we are there,

this is

on~

.o-f the

missina thinas as far as members of the cabinet anrl also
members of the

a~~en.bly

are ...::oncerned.

There must be pro-

vision for an act of parliament for parliamentary allowances.
MR MUDGE:

We are all freedom fighters, we are not interes-

ted in money.
CHAIRMAN:
-

Is that what you have been fighting for?

Now we come to a very important part,

the functions,

MR ANGULA:

article 31

powers and duties of the president.

If we can just have something to "the president

shall uphold the constitution."

It is the first function

of the head of state to uphold the constitution.
can put something there along those lines,

If you

then the other

things can follow.
MR RUPPEL:

I think that would just be a wagging-finger

provision, because he is subject to the law and the constitution is the supreme law, but I

agree if it is there it

is a good provision, but it is not going to mean a lot.
Uphold and protect the law.
CHAIRMAN:

Yes,

uphold the constitution of Namibia and en-

sure that the provisions of the constitution and all other
laws in force in Namibia are faithfully executed.

Number

(2)?
MR MUL .._,c.,;

" .S u t) J e c t

to t h i s Cons t i t u t i o :- " I think i rn D l ;_ ~ s

that all the acts of the state president will have to be
done in consultation with the cabinet,

all of them without

- 119 it being specifically mentioned?
PROF WIECHERS:
Jook =>t 2t:i

Yes,

"<=>,.-:;:::::;~+-

Am I correct there?

this is my reading, because i f you
where m"lv be ot-herwi..se nrovirlPrl

President shall in the

exerc~se

of

li.J..S

a\Jt:le~

the

be! ubi.iged to

act in consultation with members of cabinet."
MR MUDGE:
question,

It will be a Swapo-cabinet in any case.
are we now discussing article 31(2)(a)?

solve the National Assembly."

haven't finally decided.

that the president must

that might changed now, we

What is going to happen to the

president when he dissolves the government?
he will carry on.

"Dis-

As the position was, the

original agreement that we reached,
be a member of the Assembly,

Another

I suppose then

It depends now on what we are going to

decide later on this issue of the election of the president.
ADV CHASKALSON:

It will be necessary to write into the

constitution a provision that the president should remain
in office until replaced and will have a mechanism for the
replacement.

Otherwise you will have a vacuum during the

period that the president resigns.

There is a provision in

this constitution that the president can summon members of
parliament to a special session, even if parliament has
dissolved and there are provisions for that,

and appropria-

te provisions can be written in at that stage if you are
not

sati~~ipf

with what

i~

tnere.

Bu~

~ou

will have a

vacuum if there isn't a president.
MR MUDGE:

The question is more,

should the president be

- 120 allowed to dissolve the government and then he himself
stays in power?
''Dr
• l ._ , ._.

~,_1'.'''~'~ •. "!'"'\.
..l ..1- ~ 4 t 1 I " f"'l •

Yes, he can dissolve parliament.

Parliament.

CHAIRMAN:
~1R

That is the question.

And remain in power?

BARnes;

You must be kidding, Mr

So if he wants to get rid of them he just dis-

Chairman.

solves parliament?
MR MUDGE:

He can't arbitrarily dissolve parliament.

CHAIRMAN:

No,

there are grounds for dissolving.

Can we say in that (a),

PROF KERINA:
~ational

he can't,

"dissolve the

Assembly by proclamation in the event of a major

constitutional crisis?"
PROF WIECHERS:

Isn't that implied where the government is

unable to govern effectively?

That would be a very major

constitutional crisis.
MR RUKORO:

The power to dissolve under article 55(1),

which is referred to in 31(2)(a), if my memory serves me
well, we specifically agreed that that power is only exercisable in the event of a successful vote of no-confidence
in parliament in the cabinet.
prime minister will

~o

It is only then that the

to the president and advise him to

dissolve the Nationa: Assembly.

So, by its own vote of no-

confidence the Assembly basically initiated the process. It
is not a question of the president,
rior motives,

like for

dissoving parliament.
parliaments,

inst::~ii•

,;_

:_f

in bad faith and ulteh8

doesn't-like a bill,

The president can only dissolve

to all intents and purposes,

two ways:

First-

- 121 ly,

if there is a constitutional crisis, number two,

pur-

- -

suant to a successful motion of no-confidence in-his
parliamPnt he

i~

other avenue for
tion.

nrlVlSPO

r~

niccnlvp

~~rliam~~~.

,, ....

~~~

llG

d1ssolv1ny parliament under this constitu-

That was my understanding.

MR PRETORIUS:

I

just want to know what is the exact mean-

ing of "government" in this clause, because government to
me is more the executive power and now,

if you look at

55(1) it says "the National Assembly may also be dissolved
by the President under the powers conferred upon him by
article 31(2)(a) of this constitution and shall be dissolved if the President is advised so by the prime minister
acting with the concurrence with the majority of the cabinet."

Government is the cabinet.

PROF WIECHERS:

From our instructions there are basically

two possibilities where one,
cabinet,

the government,

that is the

then through the prime minister advises the presi-

dent to dissolve.
Assembly itself.

But as Mr Rukoro said,

it comes from the

If there is a motion of no-confidence the

prime minister advises him and say "we can't go on."

Then

there is another possibility which has been included in our
instructions and which has been debated here.

That is

where there is a general impossibility to carry on.

Say

for instance a budget is rejected and then the president,
in

CO)ISU..L

tat ion, w:i.~ 1 decide that effec.:ive gove· ..-.~~ •.-::-t

cannot go on, we must have a new general election.

So

there are two grounds and that is how we were instructed.

- 122 One,

the advice through the cabinet to the prime minister,

the other one in consultation, discretion of the

~resident

himself that thjngs cannot work.
r.lR PRE'l'Gt<Iu.S:

Jv::t

t<...

~vi.lvw

tlJdL:

".
- .._J,

,-.-:.
'- ..........

'

·-

..,

'"

'•for

major constitutional questions?"
PROF WIECHERS:

It was in the wording,

unable to govern effectively,

but if government is

then it must be a major one.

It flows from there.

MR KATJIUONGUA:

I want to ask the lawyers,

if the presi-

dent,

not a ceremonial one but the executive one in this

case,

is a product of the votes by parliament,

accountable

to parliament, where else does it derives the powers to
dissolve that same parliament that it elected him without
him moving anywhere else,

moving out with the parliament?

In addition to tthat question, where in the world as an
example does this sort of thing happen?

I have the French

example in mind but that is a separate thing, but in this
way,

if he is elected by parliament?

PROF WIECHERS:

One should never forget,

has been emphasised over and over again,

and this is why it
the president is

elected by parliament but once he is in that office, he is
~ested

with the powers of the constitution as head of the

executive.

He is not a creature of parliament,

he is in-

vested through a certain election process, but then he assumes the pm,'ers and funr::'.:..:..::i,.s
tution.

au:~

-::'Jties under the consti ·-

His checks and balances is then on the level of

his cabinet following advice,

consultation.

But he is not

- 123 tied to the apronstrings all the time.

MR RUPPEL:
II

!"'V

He gets his powers from the constitut-ion?

~,lTE'C'~SPS:

ADV CHASKALSON:

'1"\-:?t-

is

?""..; -\. ...
-

-

';j ....

.....

~

Can I add something to address the con-

cern which I see implicit in some of these questions?

If

you will look at article 56, you will see that in effect
the constitution may have to be changed,

as formulated,

in

a different place, because when it was drafted it was
thought that the term of office of the president wouldn't
necessarily be the same as the term of office of parliament.

That may have to be changed and that we can come

back to.

But what is contemplated by this constitution is

that the parliament and the president actually retain their
functions as such until the new elections have been held
and so there can't be a power vacuum.
the president remains in office,
bly can be summoned,

In the same way as

the members of the Assem-

that any time until the election,

day before the election, they will then be replaced.

the
Since

the president can't make laws himself, he can only deal
with laws made by parliament.
interim period.

He can't do anything in that

If he wants to change laws he has to sum-

mon parliament to do it and parliament is there to do it.
So you don't have the vacuum and really what happens if you

have a bridging mechanims, it is contemplated that parliament won't sit i11 that

per~~~.

~~+

for parliament to sit, it will sit.
anything,

if there

.).S

some need

If parliament needs

all that can be done in that period and then at

- 124 the time of the election there will be change-over,
parliament will come into existence and now, as
stand the discussion. orobahlv also a new
also come 1.nt0 e>..ist:edce

adO

-i

a new

under-

nr~~j~Pn~

~~ll

the constitution will have to

be tailored to that.
MR KATJIUONGUA:

How do you dissolve parliament, members

have gone home and then you summon them again to go on.
Unless you explicitly say they are dissolved by the remaining office until election day?
ADV CHASKALSON:
~R

KATJIUONGUA:

That is what article 56 says.
No,

to summon means you get them from

somewhere else where they are in the meantime.
DR TJIRIANGE:

Can we not,

for the sake of clarity, put

those things that honourable Rukoro says, the grounds,
this document.

You said two grounds only.

in

Why not put

them in there so that these are the only circumstances?
ADV. IHECHERS:

They are there,

look at article 31(2)(a)

if the honourable would

Article 31(2)(a) is the govern-

ment is unable to govern effectively,

that general discre-

tion which will be exercised in consultation with his
cabinet.

Then 55(1) is then the secolld ground,

the advice

of the prime minister.
DR TJIRIANGE:

You say only two grounds

a~d

I don't see any

of them mentioned here.
3•Jt there could be eve·1 more gr0n::'ic.

These

are the two criteria.
MR KATJIUONGUA:

And the vote of no confidence, do you have

- 125 it there?
PROF WIECHERS:

That would be especially the case where the

prime minister would advise him and sav dissolve
men t,

l.nls par l.l. amen t

MR BARNES:

no coni ideJ.(.;o::: i1,

ddt;

The last question,

o~rlia-

government.

Li,(:;

here I am inclined to agree

with the honourable Mr Tjiriange.

As far as the ungovern-

ability is concerned I have no question,

that I

accept.

I

have problems with article 31(2)(a) referring "as circumstances provided for in article 55(1)."

Article 55(1) only

says "and shall be dissolved if the president is advised to
do so by the prime minister acting with the concurrence of
the majority of his cabinet."
open.

It might be very,

very wide

very nice to say "well,

is a vote of no conficence".
isn't in the parliament,

This is very,

if there

The vote of the no conficence

it is in the cabinet, but if there

is a vote of no confidence in the parliament,

it also

creates a problem, because unless it is specified particularly in this clause,

this thing is wide open. The cabinet

is appointed by the president, so it is a president's cabinet.

At any time they can say with the majority concur-

ring we decided that this parliament must be dissolved.
There isn't sufficient identified mechanisms under what
circumstances can the prime minister, concurring with the
majority of his cabinet,
PROF IHECHFRS:
~lR

BARNES:

No,

Can I

advise the president to dissolve.

e::f-J~

ain?

I will listen to

will have to carry on.

~he

explanation, but I

On a previous occasions you de-

-
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prived me of continuing my argument.

If I listened to the

anwer it might prevent the next argument.

appointed by the president,

they are the president's men.

When will they go up to the president and say "please dissolve the National Assembly?"
where they can see,

It would be all those cases

the cabinet,

that they don't have the

support of the majority in parliament, because they can't
initiate legislation,

they can't carry on governing.

So,

they will go to the president and say "we don't have the
support of parliament,

please dissolve,

let's have a new

election" and those could be various instances, rejection
of an important vote,

rejection of foreign policy,

rejec-

tion by the house of a budget or a formal motion of nonconfidence.

There could be many,

many things to make the

cabinet and the prime minister assured of the fact that we
cannot rely on support in the House.
MR BARNES:

The honourable learned gentleman is stating the

explanations from a legal,

professional point of view.

We

are thinking as politicians with cognisance of the past,
the present and what can be in future.
that this is wide open,

It is my submission

it does leave grounds for abuse,

because especially if the election is proportional representation on party list,

your own president might want to

get rid of the t1oembers trc.. ;._

2-r.:::

+-h.ere,

on the new list for a new election.

he h;_1s other f11embe.cs

These are all possible

abuses and this is why in view of the fact that nothing is
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- 128PROF IHECHERS:

Honourable Chair,

if you have listened to

reports and know the constitution of Zimbabwe,
; +

-
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•

it was not

,_

'=-· ! .l c
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0
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•

:
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~
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ported by his parliament.
DR AMATHILA:

I saw a contradiction in article 56.

I know

that we are not dealing exactly with that, but I tend to
believe that once parliament has been dissolved there is no
longer any parliament,
them,

and for the president to recall

in my view, doesn't make sense, unless there is a

proviso prior to the dissolution of parliament that such a
dissolution would keep these people in transition until
otherwise determined.
PROF WIECHERS:

This is what stands here.

Parliament is

dissolved, but it could be very necessary to get that parliament in that 90 days, because within 90 days after dissolution there must be a general election.
very important.

It could be

Say for instance you have a president that

says "I am dissolving parliament,

I am calling out a state

of emergency because there is no parliament" and then the
constitution says it has to be ratified,
emergency.

this state of

Then he must call parliament back, even after

dissolution, or a budget or any important matter.
DR TJIRIANGE:

But the procedure of electing members to

parliament is slightly different, it is not actually vested
O~ce

the

parlia~ent

has been dissolved

it has been dissolved until such a time that the procedure
1s followed.

There must obviously be a provision which

- 129 will allow the dissolution of the members so dissolved to
be retained.

It must be very clear that at

lea~~

they can

be called back.
~~ ~

Kn ~ J I U :J r~ GUA :

I

cend t.o ag1ee w;_'..:ii i•i ....

/,,.,u\..L~la,

;_::-

If these things are too vague

what I mentioned earlier.

I think they must be

they are going to land us in trouble.
clearly specified on every page.

As I said,

the West GerYou are

man model works along the lines we were saying.
dissolved,

tJ~::-:_._

the election date is set,

90 days as you say,

but the chancellor and parliament stays on until they are
taken out when the new one is elected.
very clear.

Then it is very,

But for me it is very ambiguous when you say
In what

people can go out dissolved but can be summoned.
status~

capacity are they paid, what is there

That is one

thing.
The other thing again,

I think this thing of unable to

govern effectively is so wide,
the cabinet again is very,
motion of no confidence,

is so vague.

very vague.

The advice of

It doesn't say a

it doesn't specify under what

circumstances really the cabinet may recomment dissolution.
It is assumed it is a motion of no confidence, but I can
see only two ways when you say a government can't govern
effectively.

I see two circumstances.

majority in parliament is shaky,

then you have a problem.

If on a number of issues they need a
then I

One is that if the

two-tb~~~s

majo~~~~.

think that possibility is 'lery likely, or sometimes

when you talk about parliament you say the House,

then it

- 130 means you have now the possibility of another House.
times the composition of the two houses can
an~

therefore that will

Some-

be-d~fferent

also create problems fnr qovPrning.

But my problem 1s tnat I tn1nK if most of the 1ssues i;1 the
Assembly may have to be adopted by a simple majority,
posing the budget, supposing a number of other things,

supI

see the possibility as being totally remote for the majority party,

from which also the president comes, those

ministers or the prime minister to recommend dissolution.
think that will remain a theoretical possibility.
therefore,

I

So,

I would like us to deal with phrases that clear-

ly spell out the meanings and the circumstances under which
these things may happen, because the way we are talking it
can only happen theoretically, but I don't see them happening in practice.

That is really a problem for me.

MR GURIRAB:

I would like to solicit a working formu-

Yes,

lation from the legal experts.

I think the case was made

that dissolution under all circumstances will have to
emanate from the Assembly.

There can be no separation of

powers between cabinet and the president.

But I would

solicit some kind of formulation in an attempt to resolve
the misgivings.

MR BIWA:

My problem is partly solved by that question of

honourable Gurirab.

What I wanted tu do,

~ond

put by Prof w:echers to Mr

to the

~UPStion

I wanted to res-

because I was sitting with a similar problem.

B~rnes,

I was also

thinking that the president will abuse his powers to dis-

solve parliament.

131 -

I think the president can dissolve par-

liament without having forums in the parliament-or in the
("';::>1:--jn<=>t-

~~~

the

instan~e

I can think of js whPn the Presi-

dent feels tt1dt tne popularity vr i1i::; pdrt.y .Ls skyrocketing,

he can find a pretext and dissolve the parlia-

ment.
PROF WIECHERS:

We are coming to the question of how the

president is elected,

and if he is elected directly by the

population and take for instance that proposition that has
been a proposal,

that he is elected at the same time as the

National Assembly and he feels now is the time to invade
Walvis Bay,

the island,

the population,

and my popularity is very high with

I am going to dissolve,

am going to be

I

elected with a huge majority and my party is also going to
get a two-thirds majority in parliament,
time,

now is the right

how do you write such a thing which is political ex-

pediency?

Mrs Thatcher does it,

Pres de Klerk does it,

anybody at a given point in time calls for a general election to strengthen their support,

that it is reflected.

Can you prohibit that kind of dissolution for political
expediency,

and can you or do you want or may you prohioit

that kind of political manoeuvres in your constitution?
CHAIRMAN:

But sometimes they do that and the lose.

Wilson lost,
th~

Banda did that and lost also.

Harold

They misread

~ooc~.

MR MUDGE:

I think what Prof Wiechers said right now,

remember correctly,

this is exactly what we wanted to

if I

prevent.

132 -

Rightly or wrongly, but I think was the argument.

We did not want the president to dissolve the government
of timP or whP.n rhP.
country becomes ungovernable.

Tne problem that we nave,

1

am not concerned with article 55 because you must always
read the two articles together and it is a fact that he can
only do it if the government is unable to govern effectively.

I remember the honourable member Mr Rukoro made a

suggestion there that we should put that more clearly and
not only say "become ungovernable", but it should be because of a major constitutional crisis.

How do you in any

case define a major constitutional crisis?
practical problem.
government?

I think it is a

The question I want to ask, what is a

You know, you can have a problem because the

cabinet cannot function properly and there might be nothing
wrong with the Assembly.

In that case I suppose the Assem-

bly can move a motion of no confidence in the cabinet,
right?

I think we have that provision.

am I

Why should we

allow any president to just dissolve a government just because he wants an election?

And if we must then in the

case of a major constitutional crisis,

then we must make

sure that we can define that problem.

I am not sure we

can.
What happens to the president in case of
the governmer.t being

dj -=:~nl'

od?

If he a __ so must go it is

another check that he wouldn't do it easily.

But can we

discuss that point now or must we discuss it when we come

- 133 back to the point,

the election of the president?

I think

that is about the only provision that we can make for power
not beina abused.
AlJv

CHA.SKI;LSOt-i:

lL rcd:~y depends on the instructions

given to us again.

We could formulate a provision saying

that it shall be dissolved if there is a vote of no confidence in the government by the Assembly.

Then you could

write that in and make that as the only other power.

You

could say a vote of no confidence or an inability to govern
effectively.
language,

In other words, if you are unhappy about the

"prime minister acting on the concurrence of the

majority of the cabinet".

The issue of whether or not the

president shall have the power to dissolve if the cabinet
decides the parliament should come to an end,
out,

if that is

then you must tie it simply to a vote of no confiden-

ce.
PROF ERAS~~!:;::

that unlike,

There is also th~· c:ther thing to mention
for example,

the Westminster-system,

you are

writing here a constitution with a status of being supreme
las of the land, bringing directly the courts into the
picture.

It is foreseeable that -

a~d it is directly there

- an additional remedy may then be u~ed by aggrieved politicians to go to the courts, because at a said point it
becomes possible that your remedies are not only legal but
;: :;_;;.,_; polJ..1:lcol,

this sort of thing,

should +.he: =:-2l!;.:•. ri_our of

the president become a major polit~cal crisis and he can be
discredited through the courts.
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MR MUDGE:

May I ask, what about the possibility of the

cabinet and the president resigning if they want- to force
a~

electjo~?

I think orovision is made for that in some

constitutious.
PROF WIECHERS:

It doesn't work like that.

The cabinet can

go to the president and advise him to dissolve and he says
"no,

I don't want to dissolve, you must do better business"

and they can then resign and he can appoint another cabinet.
heid",

If that cabinet is not working,
now I have to dissolve.

MR MUDGE:
ments,

"nou het ek moeilik-

I think after having listened to all the argu-

in my personal opinion there is not much we can do

about this.

The only possibility is if we make it sort of

compulsory that if the president dissolves government,
must go himself.

he

He cannot get rid of the government and

stay in power himself.

I think if we do that we can forget

about the rest.
MRS ITHANA:

Is the member referring to parliament or

government?
MR RUKORO:

As a matter of constitutional theory my under-

standing was that the moment the president says "I hereby
dissolve parliament",

that in theory the parliament is dis-

solved and in theory his own office is dissolved, but that
in reality the president continues to be the president for
the next 90 days and ._;Jut also _;_n reality,

similarly,

members of the Assembly remain competent.

They were com-

petent,

they remain competent until the n2xt election,

the

and

in the same manner,
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and in all other respects as if the

dissolution has never occurred.

word~,--

In other

we are

dealing with constitutinnal thPo~v in terms of the declar~tiut! of dissolution,

PROF WIECHERS:

but that ior pract1cal pur~~seb ...

If it is dissolved,

is a general election.

yes,

in 90 days there

So it has very strong consequences.

It is just bridging for business.
MR BARNES:

I

submit that the argument of the honourable Mr

Rukoro would have been very logic if the president was
elected by the Assembly,

as a member of the Assembly,

then

the consequences would have followed to its logical consequence that if parliament is dissolved,

he is dissolved

because he is there by virtue of parliament.

Our problem

lies in the concept or the suggestion of a president
elected by the people and not sufficient checks and balances to control this possible unguided missile.
CHAIRMAN:
MR BARNES:

People's president.
The people's president,

our problem lies.
and I

viva.

This is where

What further complicates the matter -

appeal for your indulgence -

is the mere fact that we

are dealing w~th two different issues here.

We are deal-

ing with an issue where we want to use the democratic process to bring about something that is not completely democratic by avoicing an election.

It can be argued that the

1982 Principles does providr for that, b;~c

L~e electot·~te

out there was under the explicit impression that they are
voting for a constituent assembly that will draft a con-
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With these two things in mind I further submit

that the conflict situation that we will have to resolve is
to draft a constitution for an interim
:t1.nal soiutlull

1:0

MR HAMUTENYA:

On a point of order.

now out of order.

~rr~""Pmpn~

~i~h

a

a in<.lependent state.
I think Mr Barnes is

He is now taking to other issues.

he has just said definitely is out of order.

What

\ve are draft-

ing the permanent constitution of Namibia.
ADV IVIECHERS:

Just to elucidate.

It is true, in direct

presidential systems the president, being elected on his
own,

has no power of dissolution.

You will never find a

directly elected president dissolving the National Assembly.

Then he can't touch it.

MR BARNES:

I was out of order and I should be afforded the

opportunity to prove that I was not out of order.
democratic.

That is

The mere fact that I referred to a particular

thing, was under the assumption that you said crossreference might be made and I assure you,
have said.

that is what you

If I have then acted in good faith on the

arrangement or ruling that you made,

I was not out of

order.
CHAIRI'-1AN:

In good faith,

you are out of order, because you

are bringing something in we have already agreed upon.
MR BARNES:
c~ause

lS

To come to the point,
~xtremely

wide open.

with this type of clause.

the fact is that this

::e have ar0::J,pr ;--roblem

It cannot be wished away that

the president will also be the leader of the majority par-
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he will also by virtue of that power elect of nominate
There are those normal checks -and balan-

his own cabinet.
r.e~

that

jf

we did follow the democratic orocess as Dres-

cribed by t;.e

l~BL

~r1.nciples,

w~:..

·wuu:...u i,a,o2 nad a diffe-

If the idea of turning the Consti-

rent situation here.

tuent Assembly into an interim government was never entertained,

the drafting of this constitution would have been

much easier, because we would have then drafted a constitution ..
CHAIRMAN:

\ve are now on a hypothetical question,

agreed to deal with articles here.

\ve

"if".

It will be a ruling

now , we are de a 1 i n g \vi t h art i c 1 e s , not " i f " s i t u at ions .
I'-1R BARNES:

I withdraw the word "if" and I am not finished.

Unless we can clearly identify under what circumstances can
the prime minister with the majority of the cabinet recommend to the'president that he must dissolve,

this mat-

ter leaves a lot of questions, because it does not provide
sufficient mechanism to prevent abuse.
MR HAMUTENYA:

Mr Chairman,

I

thank you.

I wanted to say earlier on,

before we got some directions, exactly what honourable
Rukoro has said,

that as far as I am concerned,

article

(2)(a) is only valid in the context of the original
we are thinking about,
dent.

the way to bring about the presi-

If he is going to be directly elected,

how he can dissolve .......... par .L j

auo2i'

I don't see

t, because here now

talking about strictly the separation of powers.
my point.

Actually,

.draf~

ve are

Thca. t

if I had been allowed to talk then

was

- 138 maybe we could have solved most of the problems.

If in-

deed we accept the new proposition for a directly- elected

liament.
MR MUDGE:

Isn't that the answer?

MR ANGULA:

I would like to ask the members to read this in

conjunction with the rest of the constitution.

I think

article 31(2)(a) actually refers to article 62 on page 48.
There it is where I can see the National Assembly making it
impossible for the government to function.
to approve the budget,
and taxation,

If they refuse

if they refuse to provide revenue

it makes it impossible to rule.

is still the National Assembly.

The source

Article 55(1) should be

read in conjunction with article 28(6),

that the prime

ministers and the members of cabinet can decide that the
president is being impeached by the Assembly,

and they are

to advise him that "boss, you are in a bad shape because
you have been impeached,
dissolve."

therefore it is better for you to

So, it is only under these kind of powers I can

see the president can dissolve the National Assembly.

If

the drafters of this articles can refer to these other
articles for cross-reference ...
t,lR

HAMUTENYP.:

example

1

If you are taking it from the American

no An1er ican president can dissolve congress

am saying

MR RUPPEL:

i~

is not

1

so I

ap~lir~~le.

I would agree as a matter of theory with the

honourable Mr Hamutenya about the strict separation of

- 139 powers, but for the reasons raised by Mr Angula I think
there is merits in considering it and if we consider it to
have a ores.ident with c;11r:h oower.s.

I thi

n

1<"

nn<=>

1"'~·.("'7

ron-

sider ti!d.t -.:uere is nut only the courts to keep a cneck on
any unauthorised actions, which Prof Erasmus was referring
to, but there is also, if he goes on a tangent of his own
without strictly complying with the fact that he must act
on the majority of the cabinet and the prime minister,
there is a review provision in subsection (7) of the same
section we are dealing with, a review of action.

I think

having said this one should make specific provisions that
for the purposes of conducting that kind of business as
review function of legislation, dissolution should not
affect the operation of the parliament.

That is now if you

refer to article 56(a), where it says that the members
shall remain competent to perform the functions of a member.

I think that should perhaps specifically provide for

the purpose of review.

That would constitute an effective

control as well on the president who goes too far and who
does not comply fully with all the requirements.

So,

I

think there are all these checks and they look to me to be
very real.
MRS ITHANA:

A lot of things were said, but I am only left

with one small item.
uur

ch1lac~~

and our

That is a warning to ourselves that
grandchild~en

may

sc~=~irn2c;

fail to

understand this constitution because of the emotions under
which we are considering some of the provisions.

We seem

- 140 to be governed by suspicions and rumours and fears and we
tend to lose sight of the future.
Within a

.c:hf'"'rt

Let's JUSt
~R

MUDGE:

k~~p

period

Of

time. hut JifP will

rnn+inn<=>

that 1n mind.

Can I make a proposal?

the members and I
be accepted,

The present-may end

I have listened to all

think the only thing that I want to ask

is that the lawyers look at the possibility

that the president, whenever he dissolves the government,
he will also have to be re-elected.
as far as we can go.

I think that is about

Is it the case or is there a possi-

bility?
CHAIRMAN:

The lawyers can look at that.

former Swapo-constitution.
~·lR

ANGULA:

.<;greed.

Are we agreed on (2)(a)

It was in the

Subarticle (2)(b).
that the lawyers will

cross-reference some of these things?
CHAIRMAN:

Yes.

MR RUPPEL:

Subarticle (2)(b).

I deal with

(2)(c) on page 31,
If we look at

(2) (b), but I want to refer to

the same power to appoint ambassadors.

(2)(b)

and if we take out "accredit" out,

just say "to receive and recognise ambassadors and to
appoint" and then put in "and accredit" and the rest,

then

we cover the whole field.
ADV CHASKALSON:

I think our instruction was that ambassa-

dors have to be appointed with the approval of the National
Assernbl y <>nd the othe' ,..; JJOt and tile:.+ is why they are de;,ll t
with under two sections.
t•1R RUPPEL;

I

think we went to far,

but it is in the in-
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I think it is not right,

it is not done nor-

mally that ambassadors are appointed.

It was an instruc-

tion and mv view is th.::1+ it shn•, 1 0 be taken out.
c~:,;rr<tvu\N:

It is a questions of w0uld the

approved of by the Assembly,
MEMBERS:

L~

that is all.

No.

ADV CHASKALSON:
CHAIRMAN:

ambassado~s

Then we take it out here.

We are now on article (2)(c).

MR PRETORIUS:

I

just want to ask whether it is not contra-

dietary to article 61(3) (b) on page 48?
CHAIRMAN:

The lawyers will adjust that.

MR KATJIUONGUA:
solve or not.

That applies to (a), whether he can disSo I think then the holding must depend on

that as well.
PROF WIECHERS:

If I understand Mr Pretorius correct, he

sees a contradiction that the president determines the
holdings of the sessions and in article 48 it says that
this is something done by the speaker.
together,

the way we understood it is,

But if you read it
the president will
'~i

I

determine the holding of the sessions of the National
Assembly and it's got to be in terms of the other articles
twice a year.

It's got to be done according to the rules

of the Assembly.

So,

he is really exercising the executive

power to prorogue and to convene in terms of the others
with the constitutional

r~quirements.

Bu1. we con J.ou;...

it.
MR BIWA:

Mine is just a question.

We have just agreed

:=1t

-
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that the president has nothing to do with the parliament,
more or less agreed.

Now why should he

sions of parliament?

Why not the standina rnmmitteP "~

t--ai·::..

.Lament '

~RS

ITHANA:

determ1n~

the ses-

I thought some of these things really are just

formalities,

it is not really that he determines since

there are already standing orders of the House.

For exam-

ple, when the National Assembly sits for the first time,
the president comes and gives an address.

It does not mean

that he had to set up the dates that you are going to meet.
It is for the speaker to be in a position to liaise with
the president.
MR KATJIUONGUA:

But even that (c) and (a}, don't you think

they should move places with

(b), because you can't jump

;i

I

·'

from accrediting and go back to dissolving and then start
with other things as well.
MR MUDGE:

Subarticle 2(e).

I have noticed that

(e) and (h) - but I will

confine myself at this stage only to (e) - has been inserted at a later stage.
CHAIRMAN:

It has been inserted,

MR MUDGE:

I feel that {e) should

it is in bold letters.
b~

exercised subject to

the approval of the National Assembly.

I think that is a

very important action.
PROF ERASMUS:

If I may explain there, on pages 38,

4° ~=~ wili find a further explanation.

48 and

If I llndE"rstand

our instructions, the idea apparently is for the executive,
the president and the cabinet, only to negotiate treaties.

·j

- 143 The moment the negotiation of a treaty is over,
binding treaty on that state yet.
~iY~..;n,.....

~<"'11

-,..,

government,

1

W?nt

In order to make it

have i+- iT"!

t-1-)p

f'p+-,,:':"

lt must be ratified by parllament.

go up to Vienna,
there,

t'1

there lS no

:~?mih;.:::--

So,

people

they attend an international conference

they agree on the terms of the negotiations,

they

bring the document back to parliament and then it is ratified.

I think in that case we must take out the word

"conclude" there, because there is some misunderstanding
possible if you leave "conclude" there.

At some stage you

can argue that the president has concluded in Vienna.
~~Er-1BERS:

You can sign.

PROF ERASMUS:

Yes, but under the condition of ratifica-

tion.
~R

ANGOLA:

Do international agreements include bilateral

agreements?
Mn1BERS:
~R

ANGOLA:

Yes.
If I have an agreement with country X to help

me build a school, do I go to parliament?
PROF ERASMUS:

The way out of that to make it more expe-

dient and possible to conclude that,
red to as an executive agreement.

it is normally refer-

You can draw an dis-

tinction between an ordinary agreement,

for which you will

need parliament's ratification and the so-called executive
agr<=> <:>mPr t.

But then there must be qiven the power to the

president to conclude executive agreements.
it,

it is no problem.

We can have

- 144 MR RUKORO:

I wanted to say the same thing and also empha-

sise that in that event,
I

1

~~

l.l ......, .."'")

c

the treaties that need parliamen•

I

-I

part of the land, whereas executive agreements do not form
part of the law of the land.
MR MUDGE:
MR RUKORO:

What is the suggestion?
The suggestion is that we take out the word

"conclude" in (e).
MR MUDGE:
MR RUKORO:

And sign.
~o,

sign is no problem, because signing is

simply saying that it is provisional,

it has no legal force

in Namibia until parliament says yes.
>[!

PROF ERA Sl\lU S:
CHAIRMAN:

It must be the executive who signs.

Subsection 2(f)?
.:!

MR RUPPEL:

The words "or martial law" should come out be-

cause it is already covered in article 26(7).
MRS ITHANA:
wars.

Nowadays count·ries are trying to run away from

This declaration of war to me is very offensive.

can replace it with "activates defence."

We

That means that a

country is invaded and therefore you must defend yourself.
If you are

decl~ring

CHAIRMAN:

Declaring war sounds belligerent.

MR RUKORO:

war you are aggressive.

It is bad public policy to declare war.

Let's

go for ..
MRS ITHANA:
MR RUKORO:

Declaring

~

,

·~LL

of defence-

What it means that we will not take the initia-

tive, we will defend ourselves.

lr
:[
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CHAIRMAN:

Thank you,

that was very important.

Subarticle

(g) •

MR RUPPEL:
-L:: ....:le;:c,;r.

Everybody knows what a war means. so thrlt power
::: th.:nr t0

i::1~:;:~;:Juce

new concepts ..

MR RUKORO:

A state of national defence.

MR BARNES:

I am not arguing against the principle,

change the word here to state of national defence,

if you
it will

also have to be changed further on with declare war and
martial law, etc.

Bear that in mind.

I am surprised that

the honourable Ithana didn't raise it then, because now we
have to go back.

MR HAMUTENYA:

I agree with Mr Barnes, please let's leave

it.

MRS ITHANA:

I am not worried about an internal arrange-

ment to quell whatever situation is there, but when you are
talking about declaring a war,

it means you are going out-

side the boundaries of the country.

MR RUPPEL:

Defence can mean many things, while a war can

only mean what has been accepted in International Law.

CHAIRMAN:

Declare a state of national defence against

I

i

foreign aggression?

MR HAMUTENYA:
CHAIRMAN:

I

We just leave it war.

Okay.

Subarticle (g), no problem.

Subarticle

(h) ?

MR

1-:;'\TJJl'f)~GUA:

I

think we must do two thinas h8re.

Either we say that he will establish understanding -

I think this was the

in consultation with parliament of else

~I

'

d

·!'I
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The reason for that is that these things are going to be
f,J,riorj

bv :-''·'''lie money and if you don't publish in the
m~C,!l1c

Official Gazette the tax-payers
happening.

r.vc

~~.:0w

wnat is

Sometimes the office might be established and

then the treasury might become empty.
CHAIRMAN:
~R

Yes,

RUPPEL:

that must be published.

I think it is fairly obvious that the parlia-

ment will deal with it very quickly when it comes to the
budget.
~lR

KATJIUONGUA:

Gazette,

But it must be published in the Official

the public deserves to know.

even know if it is not published.
~lR

MUDGE:

The MP's might not

How do they inow?

I was also wondering whether they should not be

brought in under subparagraph (c) - establish subject to
the approval of the National Assembly.
enough?

Isn't it important

On the next page, subparagraph {c), where we make

provision for the appointment of ambassadors, subject to
the approval of the National Assembly,

I was of the opinion

that both (e) and (h) should have been under that subparagraph.

!
We have already decided on (e) now,

I don't

want to go back, but don't you think "to establish and disestablish such government departments and ministries as he
may at any time consider to be necessary or expedient for
the qoor:l government -:.,;
DR TJITENDERO:
perhaps help us.

~;am1b1a.

''

I

am just wondering.

I was wondering if the lawyers could not
I understood this to say "in consultation

!
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We shouldn't take this as it has been happening

somewhere in an .... with the clauses.
l S

S (')

much in t.er ru pt- i

n..-,

"''1,-'l

t.:J..:,:: -~ h

or

After all,

or nnt i. '1

.. ~ wll.l have to say "in consultation."

PV~=>r~'

if there
,-.1 ~ nc:.o

If that is under-

stood in terms of the overall operations and government
policy,

then obviously this will go without saying that it

is in consultation where necessary.
~1R

RUPPEL:

You talk about cabinet and they are talking

about parliament,
~1R

KATJIUONGUA:

parliament,

so it is different.
But if we have a clause about review by

then as long as the department sits those

decisions in the Gazette,

then we have the powers of review

to find out whether that decision is appropriate or not.
Maybe that is another way out.
MR RUPPEL:

Leave it to the exceptional cases to get par-

liament in action again, don't use parliament to rubberstamp every executive action.

Leave it to the extreme

cases, where parliament is not happy,

to review, rather

than taking every executive action back to the House and
have it rubberstamped by the majority party.

It is not

going to be good for anyone.
CHAIRMAN:

It will be published in the Gazette and parlia-

ment can react.

Subsection (i).

MR KATJIUONGUA:

Here you say can confer on this with

outsiders, but you for~~~ t-~0 citizens.

Res1dents can mean

anything, but citizens and friends of Namibia,
we come first as citizens.

then I think

·I

I
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Subarticle (j).

MR MUDGE:

Are we going to-discuss all the subparagraphs

there?
CHAIRMAN.

\J~(i:ia),

DR AMATHILA:

I

(bb),

(cc).

just wonder whether paragraph (cc) is not

limiting in the sense that I don't know how long it is
going to take us to have generals to be appointed by the
cabinet.
MR

Can't we use a more neutral term?

KATJIUO~GUA:

There is a commanding general who is in

charge of the smaller ones.
president.

The supreme commander is the

He is chief of the Defence Force, the command-

ing general.
~1R

BESSINGER:

If we go back to article 27(1), we then say

the commanding chief would be the president.
MR KATJIUONGUA:

No,

he is commander-in-chief, but then you

have the chief of the Defence Force and then you have the
other armed services, the chief of the Navy,

the chief of

something else, but all of those must have one commander.
MR PRETORIUS:

Just a question,

Article 27(1) says:

it is not clear to me.

"The President shall be the commander-

in-chief of the Defence Force."
MR KATJIUONGUA:
forces,

He is the supreme commander of the armed

the president.

MR PRETORIUS:

c::r. I HMAl-J:

The commander-in-chief.

Now he appoints what in (cc)?

Tbink of him as Geldenhuys.

ADV CHASKALSON:
general does.

Article 107 tells you what the commanding

- 149 MR PRETORIUS:

So the word there is chief of the Defence

Force?
r-AP

t(A"'['.TTr_'':'",r.LJA:

president,

The~r.::.

aDp0jn-+-r:1e,.,+-~ ....'.:2.~

=~ i~~~~c ~~-

-;_~Jc..

out I think they must be subject to parliament.

They are the very life of the stability of a nation.
(cc),

(dd) and (ee).

MR RUPPEL:

i.e.

That is my view.

I think as a matter of principle one should

really not use parliament to okay every executive action
which is necessary in the running of the country.

It is

really overburdening the functions of parliament.

I think

there are certain things which must be done by the president.

He appoints, but he must not every time run back to

the legislature.

There is a separation of functions.

legislature has one kind of function,
elected to make laws.

The

namely that is is

That is its principal function and

we must not use that body for all sorts of other work if it
is really not essential.

So I strongly move that this

appointment is a clear appointment and not subject to any
other person's approval.
happy with it,
MR ANGULA:

If somebody is desperately un-

they can always review that decision.

The crucial question here is just that thes0

kind of people, once we appoint the subject to parliameut,
then politicians will get at them for whatever reasons and
that erodes their appointments in the eyes of the public.
So

von must be ver~

~?.r<=>f',_,J

would like to argue here,

::_f:-t_·.,__::-

t!:is type of peopl·e. I

I do not know who is supposed to

appoint the chief of prison services, I think that is also

- 150 a very important appointment.

Equally I want to move among

..
these people appointed by the president the chief justice.

CHAIRMAN:
!-JRS ITHANA:

We will come to that on the next page.
I want to say exactly what he said and in

addition I would like to give a warning that if we are
subjecting every appointment to the approval of the National Assembly,

we may scare some of the people who would

do a better job if they are given that opportunity,

if we

will subject their lives to be discussed in parliament.
!-JR GURIRAB:

I

think honourable Ithana got my point.

I

hope that we will not be selecting and appointing criminals
for any position in the state organs,

but we want to ensure

that the president of the Republic of Namibia does not
appear on the paper as a paper-tiger,
parliament.

a puppet president of

We don't want to send such a message across

the land or abroad for that matter.
tically president,
we will agree -

''I

He will be a democra-

popularly elected -

I hope that is what

and we should give him such flexibility and

authority within the boundaries of this constitution to
carry out his :esponsibilities for the life of his office
and therefore every bit of appointment does not really have
to be approved by parliament.

We are not dealing with a

person who installed himself, declared himself emporer.

We

have already gone a l:-:-:._: ·--~:-·in ema::c.culati:>.-; -':Le r:-:u-v,·el.c of
the executive president.

I think at some point we should

be conscious about the kind of executive president that we

- 151 would like to have as head of our state.
First of all I don't think goodwill alone

MR K.A.TJIUONGUA:

.::1

;

<"'

'T'l; <>.-

"'!1<'"''1 ('! ~. •

-

.

~·

1

So,

intentions.
included,

~

3~Y

L~~

ro~j

number two,

L~

~c}!

Wd~

pavcC Wlth

yv~.u

l'

in a number of countries, US

the chief of the joint chiefs are confirmed by

the Senate and this is done in some other countries as
~o,

well.

that is also an opportunity to find out that the

president is not employing criminals
use that word,

and I didn't want to

but it was used by my colleague here -

and

also for the people of Namibia to establish that he is not
Anyway,

doinq that.

I want you to note that if the feel-

ing of the House is that they should not,

then I differ

with you, because I cannot agree to things here which I
cannot explain outside to my people.
CHAIRMAN:

There is a reservation on (cc),

We want to add Judicial Service Commission.

DR TJIRIANGE:
CHAIRMAN:

(dd) and (ee).

Agreed.

MR KATJIUONGUA:

Subarticle (ff)

In (ff) I

just want to add things which I

think we have omitted and I think Mr Gurirab will be interested in this.

I

think foreign policy is mainly the res-

ponsibility of the president

throu~h

a foreign minister, so

:i,,,1i
,'

he is responsible for the conduct of foreign policy.
thought we should add that.

I

And the last point is that the

president should from time to time inform parliament about
U1 e

~

+- 2 t-

e

.- .r
~.._

the n c, t ion and the rr;easures '._; 1 a;_

nt ":'ecom-

mends how to deal with certain matters arising out of that
report.

I am saying parliament, because first we agreed in

f

,'
I
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the word "legislature" all the way so that we don't exclude

National Assembly all over the place.
one house here.

Now it means only

I would like to refer parliament or the

legislature until we come to the point where we will decide
the status of these two houses.
PROF ERASMUS:
lar one.

I

just want to get clarity on this particu-

In other words, we are singling out the minister

of foreign affairs?
MR KATJIUONGUA:

No, we can leave that out,

in the system anyway,

that is implied

but that the president is the main

person responsible for the execution of foreign policy, but
in practical terms he will do it through the foreign
minister.
MR RUKORO:

Don't mention the minister.
The foreign policy aspect of it,

that it is

vested in the president is really more of a unique American
kind of thing.

For the rest I don't see why we should

single out the foreign policy aspect.
MR KATJIUONGUA:
CHAIRMAN:

It is important for a country.

The amendment is accepted.

MR HAMUTENYA:

On the first

Subarticle 3(aa:

(aa), it is the kind of thing

we are talking about, to appoint on the recommendation of
the Judicial Service Commission and with the approval of
tho N~+ional Assemtly ~~e Chiet ~ustice.

Is it really to

be on the recommendation of the Judicial Service Commission?

- 153 DR TJIRIANGE:

There is a problem there, because it is said

that the Chief Justice is the chairman of the Judicial
~('l"U i.

r.P

('()r"'IT\

iSS j ("~"'

n""'' ... 1

.

,...~·=-

··~·C""

t\l.V!:

~("\rr'":'i c;.s,io~

(""1'""\~mn~r

nim?
MR KATJIUONGUA:

No,

I think the president should appoint

all these people, but I will retain my position "subject to
parliament approval."
DR TJIRIANGE:

I want to register that.

I also have a problem.

tions here can and some cannot.

Some of the posi-

For instance,

the judges,

I don't think there is a need for the judges to be confirmed by the Assembly.

~o

respectable person would like

to come and be discussed in the Assembly, where you went to
school, will you be a suitable judge or something like
that.
MR PRETORIUS:

I

just want to get clarity on who will

appoint the first Judicial Service Commission.
MR RUKORO:

This question relates very seriously to the

whole question of the independence of the judiciary who,
my opinion,
tution.

in

really are the final defenders of this consti-

li

'l

We can say that the president must protect the

constitution, but in the final analysis it is the courts of
law who are going to come in and say:"Mr President, you are
going too far."

That is why I feel that apart from the

approval by the National Assembly, which is subject to the
changing majorities, ~·~n r?~d an ir..depE !'"'d'?!!t: bc-dy c-f TJrofessionals with integrity to in the first place recommend,
(a) both in terms of appointments and (b), in terms of

l

- 154 dismissals and for the Assembly to debate these matters
subsequently.

But to leav€ them simply to the-political

complextion of this House,
dssuriny ~G
t~e

~~rn.s

long term.

0f

th~

I don't think +h~t i~ +~~ re-

inaependence of the judicldry in

This argument is even reinforced if we take

into consideration that we have agreed that the first
aopointees are only for the first five years.
read these things together,

then I

So, if you

think we cannot really

remove the necessity for some kind of professional body to
~ake a

recommendation to the president who will then ap-

point, subject to confirmation by the legislature.
~R

ANGULA:

bour,

I

have the same difficult problems as my neigh-

Mr Pretorius, as to who will actually appoint the

first chief justice and the first Judicial Service Commission.

I have problems there, unless we define something in

the transitional arrangements.
ADV CHASKALSON:

I think that this is a very important

issue that has to be contained in the transitional provisions.

We raised that in our memorandum to you.

There

will have to be arrangements made for the transition.

It

will have to be decided how the first chief justice will be
appointed in the transition, which of the present judges
will hold office, whether they will hold office under this
constitution, whether they will be called upon to resign,
1

~ i th2sc ~orts of things will have to be ~orkP~ out and

dealt with as transitional matters which may possibly come
in as a schedule to the constitution.

But to change over

-
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to the new state of affairs,

it is quite clear that cer-

tain provisions of the constitution will be inappropriate
t"

l1<=>t

+-h ...,

new r:ount-ry under

transitio~al

1>.1av

;:;nc1

thor,:.

,.,; l 1

);=>"<=>

tn

bP

provisions mad~ wh1cn Wlil apply specifically

to that transition and that is something on which we don't
have instructions and which we say in our memorandum requires attention.
with.

But it isn't a difficult thing to deal

You can decide how the first chief justice will be
'i

appointed in the same way you decided how the first
president will be appointed,
ticular person,

or even to provide for a par-

the judge president to remain in office as

the chief justice for a certain period.

There are all

sorts of mechanisms for doing it but that has to be addressed.
DR TJITENDERO:

I

wanted to

add7~ss

myself to the previous

one.
MR MUDGE:

The point I

to my colleagues,

I

want to raise, and I

want to appeal

am not opposing Mr Katjiuongua,

I

fully

support the principle that the president must not be free
to arbitrarily appoint people, but on the other hand I

also

support the view that it is not for a legislative body to
discuss appointments.

I

am not very happy with that.

alternative is that we make sure -

The

and I think this is also

in line with what our learned friend said right now -

that

the Judicial Servi(_e CommisslOll ~nd the Public Servir::e
Commission must be appointed in a very,
manner.

very responsible

Those must not be lackeys of politicians, they

II

;,li

-
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must be professional people as far as possible.

I

reserve

the right, when we come to the appointment of the Judicial
Service \ornmission

:.~rl

ior che interim period,

right people there.

thp

~"'·:1--li_C"

I

Commisc:inn_

r;l.c:n

that we make sure that we have the

Then the appointment by the president

will in fact be a formality.
case.

s~rvir<=>

I

think this was always the

don't think presidents normally appoint people

without having been assisted by professional committees and
bodies, unless they want to make it a political appointment.

I

want to speak frankly about it, some of these

appointments have already been announced,

and we don't even

have a Public Service Commission or a Judicial Service
Commission at this stage.

MR RUPPEL:

I agree with the suggestions made by honourable

Mr Mudge, but I
-

think as a compromise one could perhaps say

if there is a strong feeling for having some sanction

from the legislature for these offices -

that appointments

can be made and ratified but without debate.

There can be

informal discussions or in terms of the rules of the House
some discussions, but not in the public and if the House
feels this ls not a good appointment,
with 51%, with a simple majority.

they vote him out

If one looks at the

dignity of the offices of a chief justice and he is appointed by somebody and the other party votes against it,
he goes into office with : si!!1ple
is not a good start.

A chief justice should have more

clout and similar considerations apply to the other ap-

it
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The Attorney General I quite

honestly don't know, because in the Commonwealth-system
it
lS

not

nujt-p

,,,hcthor

clP;:lr
th~

or whaL exdctly

t-h~t:

status is.

ic:;?

;::-::::.:....:.:::-:.1

_.._.u,_:_..-:_t-,.,.,r:_.,+-

There are some problems

there with the Attorney General.

There I

must look at the

lawyers.
1-lR BESS INGER:

want to deal with two things.

I

learned Comrade Chaskalson has resolved.

I

The one our

want to be

allowed to go back to (gg), it is going to save us a lot of
time tomorrow.

After

(ff) we were supposed to insert spe-

cific reference to the responsibility of the president in
terms of foreign policy.

Do you expect the president to

come and brief parliament?

The president is responsible

for the conduct of foreign policy.

Should the parliament

then summon the president on the foreign policy issue or

'!
'li

should the minister?
CHAIRMAN:

I

The president will send his minister.

MR KATJIUONGUA:

I

think there is a misunderstanding.

you take France or the United States as examples,

If

the pre-

sident is overall responsible for the execution of the
foreign policy, but in reality he does that through the
Secretary of State.

When he is going to give an overall

view of the our situation in the world and so on,
will also talk about foreign policy.
nanls

tG

~n0W certain things,

then he

But if the Assembly

mnybe abou~ ~··- '~lationship

with Angola or something like that, we don't as the president,

the minister will be able to do that.

The minister

:'\'

-
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is the instrument of the president to execute foreign policy.

It boils down to that.

But our relations with the

defence and foreign policy are the major responsibilities
of the president.
All these other appointments,
very crucial.

I

I really feel they are

am sorry to say so,

but I've got to.

They

are very crucial and therefore I think they require parl1amentary confirmation,
(aa),

(bb),

etc.

So,

all these other one that come now,

my position on that remains the

position I said on the previous page.
firmation can take many forms.

The method of con-

It can be the second house

that has a hearing with these people,

they are satisfied

that they are competent for the job and then they confirm
their,

or the standing committee of the House can do that

sort of thing.

But I

think -

this happened in other coun-

tries - we should not like to appear like a secret society,
that everything must be done behind closed doors.

MR ANGULA:

The reason why some of us are saying that some

of these appointments,

like chief justice, should be done

by the president directly,
integrity of the person.

is precisely to protect th0
Once you do it through parliament

I am inclined to ask for the CV and I
make my private research.
d '"'"' c: r. 1 +:

C"-1-"::l:t""'~
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tions and that in public.

am also inclined to

If what you found in private
·.i2L ::s .:inclined to a!:k ques-

Then you are coming up with all

sorts of difficulties for this important official.

I

think

- 159 the idea is really to protect the integrity of that person,
it is not really to hide anything.
v.iew.

But of conr.c::n,

tu be involved,

the

.Tnrli

That is my-point of

c:ial Service Commission has

perhaps the p1es1oenL 1s

entitl~0

al~u

Lu

seek views from whomever he wants and that kind of thing.
But once you subject it to parliamentary hearing,

for sure

you cannot prevent members from asking questions.

That is

the whole problem.
~lR

GURIRr'\E:

I want to add another consideration.

1-Je are

perfectly entitled to be idealistic about our society and
to try to inspire our own constitution-making with a certain dearee of idealism, but some thing are happening in
some developed countries where very competent people are
1/11

j,

now shying away from public offices, because of some stan-

'j',,j
11'11

dards that have been set and we do not want to be so ... in
our insistence on the need for parliamentary ratification
of these appointments and thereby frighten away people who
are otherwise very competent but for some personal reasons
might not want to be subjected to scrutiny.
DR TJIRIJl.NGE:

I hope our lawyers would also help us to

identify those types of appointments that may be conveniently carried out like this, but I want also to sound the
caution that you may definitely get desperate people who
volunteer for these kind of services if they are to be
scrutinised the way that we want.
this kind of people,

We

h~ve

exampl~s

where

particularly the judiciary, is ap-

pointed by the president at the recommendation of the

!

- 159 the idea is really to protect the integrity of that person,
it is not really to hide anything.
view.
LU

But. of conr.c::r:.,

be involved,

That is my-point of

the .r,,...; c:ial Service Commission has

perhaps the p1esiaenL 1s

entitl~d

~0

al~u

seek views from whomever he wants and that kind of thing.
But once you subject it to parliamentary hearing,

for sure

you cannot prevent members from asking questions.

That is

the whole problem.
~lR

GURIR ..;B:

I want to add another consideration.

We are

perfectly entitled to be idealistic about our society and
to try to inspire our own constitution-making with a certain decree of idealism,

but some thing are happening in

some developed countries where very competent people are
now shying away from public offices, because of some standards that have been set and we do not want to be so ... in
our insistence on the need for parliamentary ratification
of these appointments and thereby frighten away people who
are otherwise very competent but for some personal reasons
might not want to be subjected to scrutiny.
DR TJIRIANGE:

I hope our lawyers would also help us to

identify triOse types of appointments that may be conveniently carried out like this, but I want also to sound the
caution that you may definitely get desperate people who
volunteer for these kind of services if they are to be
scrutinised the way t-hat we want.
this kind of people,

We b;:,ve exampJ..~s where

particularly the judiciary, is ap-

pointed by the president at the recommendation of the

- 160 Judicial Service Commission.

We have a Judicial Service

Commission and I hope it will be a good Judicial Service
~ Q rr. rr. :1

.s ~~.. ::.. ~ ~,

~

.r

10~...~

=_vuh.

·'-

O.L

J.

L!Jt:::;

~~~2~iiicleb

v:

tne~~

~2~~:-

and recommend that the president appoint these people.
There are these other political appointments, like the ambassadors for example.

I don't see the reason why they

should be taken to the Assembly.

Say for example the

Assembly is not sitting for another three months and the
president wants to appoint this man, he has to wait all
that time.

These are political appointments which the

president can make.

But there are certain appointments

defnitely which needs to be ratified or confirmed by the
Assembly.

DR TJITENDERO:
here.

I

just want to react on the sentiments

What I want to caution about is that we are given

actually two categories here of people and I think there
must have been a good rational for this distinction.

But

listening to the people who contributed, we use the same
criterium on page 30 to bring about National Assembly approval in the category where I think there must have been a
reason.

This category is executive and there are two cate-

gories on page 31 which clearly are stated where the National Assembly approval is sought, and as I said from listening, we have used the same political criterium judging
bringing ir> that,

:nd I

:;·,o".J';ht mc:.-ybe 2:_

-~.:, t-~int the

distinguished lawyers could help us with regard to maintaining the distinct categories.

I do believe that there

A'
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And then

another important appointment again by the president, but
-::- •· .. ""'~"' ..... 1

'

'

~·-

·-

using the same criterium from page 30 to page 31.

Are we

not mixing things that ought not to be mixed in terms of
the separation of powers?
PROF ERASMUS:

I am asking the question.

We got very definite instructions on this.

DR TJITENDERO:

But what I

put reservations on

(bb),

am trying to say, here we have
(eel,

(dd) on page 30.

Are these

not appropriate executive presidential appointments that
ought not be approved?

Instructions may have been given

but from the discussion now there are reservations.
saying,
~lR

am

is that appropriate?

BARNES:

ple.

I

I

just want to cite a very,

very recent exam-

Very recently the President of the United States

wanted to appoint a certain secretary.

If that secretary

didn't appear before the Senate Committee, and despite the
findings of the Senate Committee that this man was absolutely -

I could use the word corrupt, he was an alcoholic,

he was a womanizer , but the President of the United States
insisted on appointing Brown and the Senate Committe~
turned it down.

This saved the people of the United States

a lot of embarrassment.

The idea that a person would feel

that he is being scrutinised,
t-ho·~ '1-te ha.s nct!J ~ ''0 ~ .~ ;,.i_.3'2

if he has nothing to hide

~.. ,!.:;, then -

with cue re.:;pect to

honourable Ruppel, defending a position of appointment in
here -

that also grants a reason that there is a need for

- 162 parliament to approve or ratify.
1'-1R BIWA:

Honourable Mr Barnes touched on the point I

l·.>=ln+-ed +-n touch.

I

'.-~:-,

1

r1

1 ._..:+-

lik~

t0

;dd

tl-"3+-

+-1-.c:ro

"""..,

need that public officials meet the requirements and
demands put by the public.

Therefore there is a need for

certain appointments, especially the high ones,
firmed by parliament.

to be con-

If we have reservations about allow-

ing these people to appear in parliament and to answer
questions,

I will suggest that we give this task of con-

firming this person to a subcommittee to conduct some kind
of confirmation.
~1R

RUKORO:

I feel that we have the categories right, but

it is a question of who must be subjected to some kind of
ratification or confirmation process and who shouldn't.
my own opinion,

I think,

just to use a broad criterium,

In
all

political appointments and all quasi-poltical appointments
can maybe left to the president to appoint.

But when we

are dealing with some professional categories, like judges
and like the Auditor General,

there I feel in addition to

the presidential appointment,

there should be some other

steps as well,
body,

including recommendation from a professional

including ratification by the legislature.

what I said,

Based on

for instance I see that under 3(a), specifi-

cally (bb) we have the Attorney General.

If the Attorney

General i~ going tn ~o ~ ~olitical 2n~~al 0£ on~ K;~d of
another,

then I don't see why he should be here,

going to be a member of Cabinet for instance.

if he is

I don't

- 163 think we need to subject to him to some kind of ratification.

There I think it is a straightforward political

appointment by the president.

: jon

~

tnink really at this stage of our

development that we want to say ambassadors, who are by
necessary definition political appointees just like ministers, should be subject to confirmation or approval by the
legislature.

I think we will reach the time when we have

too many qualified people and therefore there is a wide
range qualified people to choose from,
that we can start saying,
ble corruption,
here."

like in America,

"wait a minute, because of possi-

maybe we need some kind of confirmation

Therefore, based on what I am saying,

I feel that

when we talk of the Judicial Service Commission,
think all judges, including the chief justice clear in my own mind -

then I
there I am

to buttress the independence of the

judiciary, which in the ultimate analysis must be the final
defenders of the constitution, that the position must remain as it is there.

The same thing with the ombudsman by

virtue of his position.

The Attorney General can get out

of the list of people to be approved,

that is if he is

going to be some kind of political animal or a cabinet
person.

If he is going to remain what he is today,

think the question for approval comes in.
ques~~=~

So,

then I

it is a

of what we want.

Finally,

the Director General,

I see, must be appointed

on the recommendation of the Public Service Commission and

- 164 approval of the National Assembly.

My understanding of the

Director General of Planning is that it is a political
snmeb0~"

who has

~ome

kip~

0~

~~hino+

~~=~~~

·- .. ....
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ambassaaors I don't see why tnis person should be approved.
He is almost like the personal advisor to the cabinet on
economic matters.

Do we really need parliament and the

Public Service Commission to ratify these people.

I would

think that we take those three people out - ambassadors,
Attorney General and Director General.
CHAIRMAN:
MR BARNES:

Agreed.
This is the danger of the situation here.

The

situation here is that if the Attorney General is a senior
member in a political party and he is appointed by that
political party into a position where he 1s supposed to be
absolutely neutral,

professional in his actions.

the question that arises in our mind.
said,

political appointments.

question with due respect:
Ombudsman,

It is continuously

I would like to ask this

Is the Attorney General,

the Auditor General,

Director of Planning,

This is

the Governor General,

the
the

are they part of the institutions

administration or are they political figures, becaus~ the
minute we politicise our departments and heads of departments,

then we are heading for trouble, because obviously

the person in that position will always know "I am only
here as long as :

dul

'-'-7

itn ''·~ majority party."

the red lights that we see flickering.
know,

is the Attorney General,

Th2se are

I would like to

the Ombudsman,

the Chief

Justice,
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the Judge President,

tutional Court,

the President of the Consti-

are they political appointments?
T

.~::~n

;:l,C"' c•_·::-·~

3ecause
.. ._

::!"::

in deep trouble.
CHAIRMAN:

I am now going to summarise so that you know who

is going to be appointed by whom.
MR MUDGE:
gestion,

Will I

then have an opportunity to make a sug-

not directly on this paragraph, but there must be

at least a remedy for the problem that we have,
another suggestion that I want to make.

and I have

But maybe you will

solve my problem.
CHAIRMAN:

Firstly, we don't have any dispute on page 30,

starting with

(j)(aa),

tion by two parties.

(bb).

On (cc)

there is a reserva-

Then we came to page 31.

On page 31

there is a specific question being asked or a suggestion
made,

which was not decided on,

whether maybe those politi-

cal appointees could be made by president and then the professional type to be appointed through the recommendation
of a professional body.

Specific questions then were asked

by the Attorney General,

it was said he will be removed if

he is a political animal, but if he is going to be professional then he ought to be appointed not political but
through a professional body.

The same with the Auditor

General and the Director General of Planning.
sadors c::-e

politi~=~

::-~-.;

ef LTustice.

The ambas-

ju.cges, are1,' t the

judges protected because they will be given specific tenure so that they can be independent although appointed

- 166 They are given time up to 65 years and then

politically?

it can be changed to 70 years to allow them to-be indepenrlent.

.c:C'

deciae on,

tho

1

a

i

.c~,P

+-~pro-Fr:rp

pos1t~ve
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on, whether what we consider to be

political appointments
sulting his cabinet,

is :: :::::.:..;;.-.r::-+;

~ill

be made by president after con-

but that the professional appointments

can be done through the recommendation of the professional
committees with the approval of the National Assembly.
~lR

KATJIUONGUA:

My position on this

mains like on the previous page.
tion of the Attorney General,
Rukoro,

(aa) up to (eel re-

When you take the ques-

as raised here by honourable

in Britain he is a political appointee,

in Swazi-

land he is a civil servant and there are many variations,
but until that matter is cleared up, under the circumstances we are now today,

I think we know what the position is.

Therefore I want to register my reservation on those
points.

The Director General is responsible for the econo-

mic planning of this country,

for the physical planning of

this country and that is a terribly important job.
to know where he is heading to.
if we differ it doesn't matter,
PROF ERASMUS:

I

I want

That is my position, but
it is healthy.

just want to say in respect of the two

positions mention on page 31,

the Attorney General and the

Director General of Planning,

this committee will at some

deci~icn

time nove to make a
Attorney General.

on the

rcwr~~

~~

the new

As I understand the history of what has

been done up to now,

the Attorney General is a civil ser-

- 167 vant in the Department of Justice.

But I understand here

to be contemplated by the new Attorney General is something

fore you will have to make a decision on what exactly his
constitutional position is and what his powers are.

The

moment you decide to go for something like on the lines of
the Commonwealth position, you must take into account that
the Department of Justice that you are creating here and
the position of the Attorney General will be somewhat
In England you have a Lord Chancellor,
the Attorney General,
justice.

the Home Office and

all dealing with some aspects of

You haven't got those offices here and it seems

to me that this is going to be a political position, chief
legal advisor for government, but not doing the work of the
Attorney General.

Then it becomes a political position and

then there is some sense in the situation to be appointed.
I believe he is also made an ex facto member of the cabinet, being accountable to cabinet and to parliament.

Then

it could make very good sense to make him a presidential
appointee.

But before doing that you have to decide what

kind of animal you want.

MR MUDGE:

I am not going to discuss further the two para-

graphs here, because I do not know what will ultimately
appear in our final draft, but Sir, it will put my mind at
'C':--c:c if we coulc

;"·'"d

-,

econsi<l2r,

of the Public Service Commission.

look at the appcintment
I will have an opportu-

nity to discuss the Judicial Service Commission and when we

- 168 get there I would propose that professional people be
appointed,

lawyers,

unfort-11natelv ;

attorneys, etc., but we have already,

-: .. ~ ....
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but can't we decide that the Public Service Comm1ssivn be
ratified by the National Assembly?

That solves many of our

problems.
CHAIRMAN:

No problem,

MR

If that is the case then I think we solve many

~1UDGE:

agreed.

It will solve others too.

of our problems.
ADV CHASKALSON:
to draft,

Just for our clarity so that we know what

if the members of the Public Service Commission

are subject to ratification,

are their appointees as Deputh

Governor General and Auditor General also subject to ratification?
CHAIRMAN:

I would have thought that they get competence

from the parliament to do certain things as delegated
members of the parliament.
delegated authority too.

We must be careful,

they were

So, if they are going to appear

before parliament and be appointed,

how can parliament sit

and appoint people?
ADV CHASJ\ALSON:

That means under (b) you want us to ap-

point on recommendation the Public Service Commission but
nothing else.
MR MUDGE:

When it comes to political appointments,

the present positi~~National Assembly.
president,

~t.Vapo

is in ':he majority

11.

take
the

They have a caucus-meeting with their

their president decides to appoint A as Auditor

- 169 General.

Then it goes to the Assembly,

support it,

the Assembly will

the majority party will support the president,

but if the Judicial Service Commission and the Public Ser-

cussed in parliament so that the president will not appoint
people in those bodies which are political lackeys, then I
think we will all feel more comfortable.

Whether they

should also be individually discussed in parliament,

I

don't know what you have decided there.
DR TJIRIANGE:

I do understand the sentiments of the pre-

vious two speakers, but the question was asked:

If you

make the Public Service Commission subject to this approval of the Assembly,

it means it has been given the mandate

to appoint those people that they are supposed to appoint.
Now whilst they appoint them, why should the people that
have been given the mandate to appoint, go back again to
the Assembly again for approval?

That makes it twice.

They have delegated powers to appoint.
appointed by the Assembly,

Once they have been

then they are carrying out the

job for which we have appointed them.

Whoever they appoint

is on the delegation of power~ from the Assembly.
MR RUKORO:

My point is,

the fii.al appointment cannot be

made by the professional body itself.

The final

appoint-

ment must be by the executive, but on recommendation of
:~rl~

professional body.

So,

that being the case, once

t~~

Public Service Commission or the Judicial Service Commission was itself approved by parliament -

as we are about to

- 170agree - then in that case the second approval by the National Assembly falls away.
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the Ombudsman and the Chief Jus-

tice, we are discussing now those appointed by the Public
Service Commission.

The Auditor General,

the Deputy

Governor of the Central Bank and the Director of Planning,
that is what we are discussing now.

We can only discuss

the others when we get to the Judicial Service Commission,
which comes later on.
(bb)
MR

I am now only referring to (b) (aa),

and (cc).

KATJIUO~GU.II.:

1'-lR ANGCLA.:

So,

my position remains.

I am coming back to the point of honourable

Mudge that we are discussing the Auditor General,
of the Central Bank and the Director of Planning.

Governor
I

think

the Director General of Planning stands out as a very much
political office.

You cannot make decisions about a number

of issues without political decisions.
person is an assistant to the president.

Actually this
So,

there is no

way you can have this person appointed by the Public Service Commission.
MR MUDGE:

No,

he must also be, he is not a politir.al ani-

mal.
MR ANGULA:
,,J

He is not a kind of secretary of personnel,

he

in a cabinet. po.si.tion and he has to take political dec>

sions.

That is the truth of the matter.

It is a question

of understanding if you want to come closer and closer to

-
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the Commonwealth tradition, which some of us are striving
for.

So,

MR BIWA:

I don't see how this person can be appointed by

My understanding of this position of the Director

General of Planning that he is a kind of down-graded Minister of Planning,

CHAIRM.ll.t\:
PROF

is that correct?

Yes.

~\'lECHERS:

May I

just ask a question,

I

am confused.

Mention has been made of so-called political appointments.
The way I

understand it is that you mean policy considera-

tions will play a strong role there.

But I

was a bit con-

fused that the Attorney General or a Director General of
Planning are political in the sense that they are attached
to a specific government of the dav.

That can't be the

idea, because then they must go when there is a new government.

What I

really want to say is that there could be

strong policy considerations, but they are still and they
must be members of a bureacracy of the civil service, because otherwise ...

CHAIRMAN:

Not the Director General.

PROF WIECHERS:

So, it is well-understood that they also

fall when the government falls.

MR RUKORO:

These guys are the creations of the president

and when he goes, they go.
CHP_IRMA~~:

MR BARNES:

S t!b ar + 2_ :

I

1 "'

1

t1. ) •

just want to say that is why they should be

ratified by the parliament.

- 172 CHAIRMAN:
Agreed.

Agreed.
4 (c)

~lR

RUPPEL:

is

..;J(l.J\D),

together.

Subarticle 4(a)?

1-Jp mn.ct

J3ii.J

!Pad

+h<=>SP

and 38.

'!:::.';.e~~"'.,...

orn•:.::::_:::':-'"

'T')-l;:>"-

We should consider them

It all deals with six people.

together.

4 (b)?

is out.

net and some go there and I

Some go to cabi-

think you must look at them

I think the appointments to the cabinet is

another matter,

that is done in 58 and that should be in to

give the president some discretion.
comes first.
oeople,

Agreed.

I don't know what

The president will come and select three

not from the Assembly but from outside to serve in

his cabinet to advise him as ministers.
are ministers,
with in 58.

But because they

they must be accountable.

There are two things,

33(1),

That is dealt
the right of the

president to appoint people as ministers from outside and
then 58 provides that they must be accountable in parliament.

But this provision here that he can appoint six

people to the National Assembly is going to confuse the
matter, because then we have,
rians we have 78,

instead of 72 parlementa-

it is going to cause quorum problems.

It

is a senseless provision, because this one was intended to
give him the power to draw people from the Assembly to the
Cabinet, but that is not necessary anymore.
MR RUKORO:
I

Mr Chairman,

the origin of this provision -

\...L.,;_;:-,k I was one of those who fought- !:::-=>•,.:;_:y for its

elusion -

and

1:1-

had nothing to do with a backdoor kind of way to

enable the president to fill the cabinet.

It had to do

- 173 with people out there,

and even traditional leaders, who,

even if you have a separate statutory body, whether you

be in parliament or members of organised commerce,
of organised leqal movements.

members

These are special interest

groups who have nothing to do with appointments to cabinet,
who by virtue of their special expertise,

status and ex-

perience, can come, be made members of the Assembly with
the approval of the Assembly,

as far as I can remember, but

they have no right to vote.
C HA I R ~1 A:'-J :

Assembly,

If one is appointed a minister from outside the
he also falls in that category of six?

MR ANGUL.A.:

I would like us to read this Chapter 3,

31(4)(c) in relation to what I proposed before.
president is elected directly by the people,

article
the

I don't think

it will be right to appoint members to the National Assembly,

unless it is to the second house,

the house of re-

view.

MR RUPPEL:

I want to clear something up.

I referred to

33(1) which deals with the powers of the cabinet and the
reason why I said we must it in conjunction,
here:

I mane a note

"Provided that, with the exception of not less than

six members,

all the members of the cabinet shall be from

the National Assembly."
tion to that

•n

I added that.

nu~~come ~he problem of

I suggest an addi(c), with the de·-

finition of the Cabinet to provide that it can include up
to six members who are not from the National Assembly.

- 174 MR MUDGE:

Why must they all be in the cabinet?

MR RUPPEL:

No,

this magic number of six,

I don,t know where

it comes from.
~HAIRMA:-.J:

(c) should be tLere c:o gl ve him tLe puwer

point people.

Agreed.

MR KATJIUONGUA:

LU

d.f.J-

Subarticle (5).

Are they in?

I am doubtful about that in

this sort of House have.
CHAIRMA~:

Subarticle (5) -agreed.

MR KATJIUONGUA:

Subarticle (6)(a).

Those (6)(a) and (b)

are all interrelated

and I am just going to say one word about them,
First o= all,

as was said earlier,

and (c).

first we must provide a

law that allows the president to make these appointments,
because I cannot foresee a situation where the president
employs people paid by public money without a provision to
appoint these kind of things,
officially gazetted and I

and secondly, they must be

think the same procedure of re-

view that we talked about.
MR MUDGE:

Public Service Commission?

PROF WIECHERS:

Surely there must be a general provision

that all executive acts must be published in the Gazette.
CHAIRMA~:

Yes,

they all will be covered, they must be

gazetted.
MR MUDGE:

But I still insist that when it comes to the

creation of government departments and the creation of
offices and the apoointment of reor.ie,

lt must be on the

recommendation of the Public Serv1ce Commission.
not just appoint people.

You can-

There are salaries and many

-
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things which comes into the question there and you can't
just allow the appointment without some written endorsefTlen+:,

CHAlRMAN:

But he has to sell his ideas to the Public

Service Commission and they create the post.
MR MUDGE:

Of course he can tell them, but now there will

be people appointed in that department.

At what salary

scale must they be appointed?
CHAIRMAN:
think,

It is the same thing,

the executive will sit and

he now has to give a rational.

In any office I have

seen you must make an argument why you want the office.
The president will sit, create the needs for the post, sell
this to the Public Service Commission and they will create
the post,

establish the salary scales, no problem.

MR BARNES:
CHAIRMAN:

But it must be here.
I am agreeing with him, what is the problem?

PROF ERASMUS:
Commission,

On recommendation of the Public Service

(a),

MR KATJIUONGUA:
Commission.
tent,

(b)

and (c).

No, on the approval of the Public Service

If he finds somebody who he thinks is compe-

then he must get the aporoval of the Public Service

Commission.
MR MUDGE:

There is one thing that we have been overlooking

all the time.

The legislative body has got one final say,

they i12Ue to provide the moley,
provide the money,
ing people.

and •;:,...; l~!".G~-!

if they con I t

the president cannot just go on appoint-

- 176 That is one of the checks,

CHAIRMAN:

If we don't like this,
+-~::.."~

~lR

~n.~t:

that is how it works.

then we don't allocate money for

•

MUDGE:

But the

peop~e

who w11l Know best whether there

is money available, will be the Public Service Commission
because they control the salaries.
CHAIRMAN:
~R

MUDGE:

I

agree.

Subarticle (7).

I have been very reasonable when it came to

approval by parliament of the various appointments or nonapproval by parliament, but I feel very strongly about the
two points that I have made already about the two commissions.

But I

also feel strongly that there is no use in

saying "that subject to the terms of this Constitution, any
action taken by the President pursuant to any power vested
in him in terms of this article shall be capable of being
reviewed,

reversed and corrected and such terms are deemed

expedient and proper and should there should be a resolution" and now comes my point,

"supported by not less than

two-thirds of the members of parliament".

I think it

should be possible by less than two-thirds of parliament to
review and action taken by the president.
MR RUKORO:
{a) on 33,

I was going to make the same point, that point
the two-thirds be changed to 51%, an ordinary

majority and point (b) be deleted as meaningless, on page

31.
My last point on point (7) is also on page 32 where
it says "in terms of this article".

I want this to be "in

- 177terms of this constitution."

MR ANGULA:

I

think we have to be consistent.

~w~

cannot

have certain decisions affecting the president determined
Lj

two-th.Lrds a11d ochers

:·)y

::,::.;6.

the constitution if we truely want checks and balances.
Either all of them will be determined by 51% or all of them
will be determined by two-thirds.

DR TJIRIA:\'GE:
this.

I

have very serious problems to agree with

If you look at

(7) it says "subject to the terms of

the constitution .... any action taken by the President,
etc."

.;;ny action.

MR RUKORO:
perspecti·ie.

Is that correct?

I think we should see these things in the right
Firstly, could hor.ourable Angula give us one

or two examples of where,

in terms of the

rel~tionship

be-

tween president and legislature, we are demanding that it
should be resolved by a two-thirds majority?

And secondly,

my understanding of this thing is that inasmuch as we are
saying we don't have a cracy president who is going to kill
babies and stuff like that,

I don't think we have an ir-

responsible legislature which is going to say that simply
becaus~

they would have come to a different conclusion, by

that reason alone, by reason of that alone, every presidential action must be up for review.

It is not possible that

every action of the president is reviewed.

This is simply

a fall-back position whereby we d0~·~ ha\~ ~0 require
positively the approval, confirmation or ratification of
executive actions by the president.

That is why we are

- 178saying,

inasmuch as we are not going to say every action of

the president must be ratified, we are saying there should
be a mechanism in the rare case_
w~e~e~y

1~

~s

6

i"

~hn

cv=~~~~nn~l

suff1ciently serious question,

r~~~

the Assembly

can have a way of asking what are the policy considerations
behind this particular action.

If the case can be made out

that the president acted in good faith,

correctly and so

on,

on the other hand,

that is the end of the review.

If,

it becomes clear that maybe the president acted without
sufficient thought on some questions,
view functions come in.

And I think the question of a

simple majority is a healthy
MR ANGULA:
saying.

that is where the re-

req~irement.

We must understand the constitution as it is

What this paragraph is saying, once you review,

reverse and correct an action of the president, you are
actually expressing a vote of no confidence.

That is what

you are doing.
MRS !THANA:

Yes,

I wanted to say exactly that.

This is a

very embarrassing situation whereby an action taken by the
president is being discussed in public and a vote is taken
by a simple majority.

It is embarrassing to the state and

to a person as such and therefore the requirement must be
high.

He must have done something really serious.

MR RUKORO:

Generally in any system a vote of confidence,

1s ~l DOt resolved by a simple majority?
MR MUDGE:
rity,

A vote of confidence is normally a vote by majo-

not a two-thirds majority.

- 179MR RUKORO:

That is the first point that I wanted to make.

The second point is, does it mean that on each and every

. ,_

-

L • •.:

Assembly,
MR ANGULA:

.'·-

::.11

the government must fall?

tne

Yes or no?

Yes, once you corrected and reversed it is up

to the president.

The president will say there is some-

thing terribly wrong.
PROF ERASMUS:

I would just like to add one or two things

in order to point out the seriousness of this decision.

A

vote of no confidence under the Westminster-tradition results in dissolution of the government.

That is the one

thing you have to keep in mind in determining for yourselves the effect of what you want to achieve here.

I

think you must also take into account the two desires: one,
that you want to control the exercise of powers of the
president, but on the other hand,
must be separation of powers.

you said earlier there

If it must be separation of

powers and it seems to me there must be some sort of area
where the executive has primary functions and responsibility in some area where the legislature has the same functions,

you have to balance these two things, sep&rction of

powers and checks and balances and in the end-re3ult you
must have effective government.

The seriousness of the

type of control must be taken into account.
i·;~

BARNES:

"he question tn 'lt I would like to ask,

president infallible?

is a.1l'

If the members can ask that question

then I would have no problem with this, because again I

- 180 have to,
-

with your permission, come back.

I was stopped
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tion and the president was elected directly by the people,
then of course the separation of powers becomes necessary.
~ere we are setting up a government

according to the 1982 Principles,

to avoid an election

and as a result of that

we are looking at checks and balances.
can say that any president,
lutely infallible,

If any member here

no matter who he is,

is abso-

that he cannot make an error in perform-

ing an act and if he has made that error and there are no
checks and balances,

wouldn't that be more disastrous,

because with the present situation there is a party that
has a 51% majority,

57%.

But it affords the opportunity to

the opposition to voice the concerns of those people that
the opposition represents.

Why are the members so hyper-

sensitive for any criticism that will not be based on
childishness?
MR MUDGE:

I

think Mr Katjiuongua was not very happy when I

did not come out strongly in favour of his proposal that
certa1n appointments must be ratified by parliament.
would have been with a simple majority.
opinion,

That

I was of the

let the president make the appointments,

let the

president take the decisions instead of asking parliament
to do that 2.nrJ -:::~ ~.-, . ._:~; na everyor.e of those app·:1intments or
decisions in parliament.

But then,

thought as a sort of remedy,

on the other hand,

I

let the parliament then have

- 181 the right to reverse some of those decisions if they really
feel strongly about it.

I don't think that should always be

seen as a motion of no confidence.

T don'+

:·cu f'2cl :.!1c..-: it. utu.st not be all decisions,
specify certain decisions.
two-thirds majority,

+hink so.
.l.et us -chen

If you say it must be done by a

then in any case you give that right

to parliament to reverse a decision.

Then it affects the

princiole of division of powers i~ any case.
asking is,

If

All I

am

let us decide that it should be at least 51%.

think it will seldom happen that all the members opposition will in any case never have 51%,

I

the

so it can only

happen with the support of the ruling party and a substantial number of the ruling party.

But I

just wanted to make

it clear that instead of expecti~g government to approve,
give them the right to reverse.

MR HAMUTENYA:

If we accept the proposition of a president

being elected on his own merit,

it is quite possible that

he may be the leader of a very small minority.

If Mr

Katjiuongua has only two people in parliament but individually he is a person who is popular,
the election.

So therefoLe,

he could indeed win

if he was in the position

where half of the Assembly come together and override his
decision,

it would be a mess.

So,

to protect that situa-

tion we should at least agree to a two-thirds majority.
~2t's not look at the strength in th~ oarliament now~

1t 1s

not relevant.

MR MUDGE:

If you would allow the president to be elected

..,.

I

- 182 by the Assembly and to be sitting in the Assembly where we
can criticise him for wha~ he is doing,
sjtuation.

This is one of the araumPnts that 1 can ""'"'

con ,..i_ncing 1ny [Jeop1e ~!,at.
directly.

it cha~aes the

<..ne l-'rt:uident can be elected

That will be the only control we have over him.

If he is in parliament we can criticise him and he will
have to reply.
t-1R ANGULA:

I wanted to answer first to the verv relevant

queries by Mr Barnes.

Presidents are human beings.

Human

beings are fallible and it is precisely for that ~eason
that we have provided mechanisms of impeachment and the
very things we are talking about here of review1nq,
versing and correcting.
need for review,

re-

Nobody questions that there is a

correct1ng, but what we are saying,

making a decision about that,

in

because you are going to con-

stitute yourself in a kind of a court,

that if you take a

decision that decision should really carry the weight of
the House and that is why we are saying that decision requires a two-thirds.

Any selfrespecting president, once

you do that, will certainly resign.

We are not talking

about appointments, we are talking about any action and
precisely because you are fallible you are likely to make
mistakes.

Any mistake you make,

the parliament constitutes

itself into a court, decide by simple majority and throw
you out.
out,

Yo·~

.. .:.11 hC:tv.::: gnvernments falling day in and r'l::~'

unless you ensure that every government that comes

into power must have more than 51% of the votes, otherwise

l
-
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you are going to be in trouble.
MRS ITHAN/\:

That is the reality.

We have tried to build in control mechanisms
.,· :
-

.J.
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do whatever he does ln consultation with the cabinet.

So,

if whatever he has done has gone through the cabinet and
the cabinet did not realise that he is making a mistake,
until this matter is taken to the ...
CHAIRMAN:

Could

~e

have your attention please,

the member

is contributing to the issues that are very important to
honourable Mr Mudge.
~1 R S

IT H l\ N A :

I was saying there are enough control mecha-

nisms in t~is constitution and if all the control mechanisms that we have put here are capable to see the serious
issue that the president is committing,
thing that is minute,

then it is some-

other than to be taken to the parlia-

ment and even a decision to be taken to reverse.

As I said

before - Comrade Angula has put it in the right language

-

this is really embarrassing and if we are deciding to embarr ass our president,

then we must really pay the cost and

you are not embarrassing only one person,

you are embar-

rassing the cabinet with which he is working. You are in
fact embarrassing the whole nation.

It must be taken by a

two-thirds majority.
MR HAMUTENYA:
MRS ITHANA:

If he wrong he must be embarrassed.
!~ :.-

,;_~

"'rong he mt,.st be embarra.s.3ed, but

then he must understand that he has caused his nation an
embarrassment.

I say a two-thirds majority.
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KATJIUONGUA:

Mr Chairman,

sister is saying.

I

somP.hnw T fP.lt-

t-1-,;::,t-

wdys.

why I

That

~s

just the opposite to what my

thouaht about this provision here and
ic: realln::

jt

-.·-c+-p

:__;:':~"'Pin

thought reference to parliament or the

Government Service Commission and things like that,
consultation,
things.

rn-~,,

in

lS a more straight way to go about these

If the president can take so many measures which

could be subject to revieh7 and then it becomes so expenslve
to have that review take place,
have it here,

then it is not wort:h it to

because that high cost could also ooen the

door for a cover up.
in other countries,

So,

in similar cases like this one,

for example Germany,

individual members

of parliament of the Eundestag cannot propose private member bills, but ten of them can introduce a private members
bill in the assembly.

If democracy always for you means

the highest number of people and the negation of the rights
of others as well,
such,

then for me that is not democracy as

that is a military victory.

majority in parliament,

If the president has a

then these things will either end

up as a cover-up or the Assembly becomes a mere rubberstamp,

then whether the parliament is an authentic body to

protect national interest.

You remember that Chairman Mao

said at some stage that a single spark can start a prairie
fire and
MJ:,,.iBFR:

That is anarchy.

MR KATJIUONGUA:
Herero as well,

That is

~ot

anarchy,

we also have it in

it is not only Chinese.

Sometimes some of

l
- 185 these complicated things are discovered by a few people
before the whole country gets to know what is wrong,

and if

a minority of members of the Assemblv who mi~~t h~n~~~ ~~
bE: i.n the U!Jf.J0Sltion ':di:;_ ilavt:: al.i..ually nO practical Opportunity to discuss or to bring up this issue about the conduct of the head of state or the cabinet,
should abolish the thing,

think we

because all we are doing,

allowing the president a lot of leeway,
pointments,

then I

we are

to make many ap-

then we practically shut the door for anybody

to ask how they were made, were they appropriate, whether
it is a waste of money.
you.

I am a disciplined man,

I tell

Even in my life I don't think I have an enemy at all.

If there are enemies then they regard me as their enemy.

I

only get angry with people but I never declare war against
anybody.

I don't have anybody in my mind that I regard as

an enemy as such.
MR RUPPEL:

You don't have an army to declare war.

MR KATJIUONGUA:

I have never,

even as I was trying to or-

ganise in Aminuis and Kaokoland,
even have one soldier.
sident,

it is not true,

All I am saying,

I like people to be respected.

of six years I never bully her around,
with her,

this is right,

this is wrong.

I don't

if we have a preEven my small child
I try to negotiate
If the President

of Namibia comes from Swapo and he is my president,
to respect

r:;n,

becaubG I

also want him to re~pect me.

the head of the nation I must respect him.
plined man,

I want

I will accept things like that.

I am a disciSo,

it is not

-
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a question of trying to make the man look :oolish, the man
is the head of my country,
-F.-:!"c.:.c;.,.,&:Jr~,
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I must also protect him against
......
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lll':f

li&L~vn •

.1..

don't think we should try to make those emotional appeals.
We are only trying to deal with mechanisms of how these
thinqs will go.

Maybe today it is my brother Sam Nujoma,

maybe tomorrow it is somebody else.

Maybe somebody might

sneak in who ls totally immoral and does all sorts of
things.

So,

I am just concerned about the mechanism,

we really exercise proper control.
cerned about.
out,

then I

So,

how

That is all I am con-

if the thing is too expensive, get it

think I will stand for my idea that then we

will have institutional controls either through parliament that,

I am talking about parliament,

I am consistent on

I will not just refer to parliament as just a single

chamber because I think we must still discuss the role of
the second chamber.

If he is not in parliament,

bodies that we talked about in this constitution,

then other
the

Government Service Commission and things like that.
is what I
MR RUP?EL:
tion.

That

think.
I am tired but I will try to make a contribu-

First of all I

think we must always come back to the

principle that the legislature is there mainly to make laws
which will provide the framework for in which the executive
wi 11 ope:::- at e ,

_, ' ,

': :-; '- :- c::: are the .~ n

ll

rt s

to c her ~. that t hi s

is happening and application can be brought to court and
the matter can be remedied in that way.

One shouldn't use

- 187 this vehicle of the legislature to fulfil the court's functions too much or to assume the work of the executive.

I

used as a protective mechanism in only the most serious
cases.

It is only where matters call for extraordinary

measures that we should call in the legislature or parliament.

So,

having said this,

and I

think in order to meet

the practical considerations raised by Mr ~udge in regard
to appointments of certain high officers and not to make it
necessary to every time go to the Assembly,

but rather that

we approach it from the negative side and say if somebody
1s completely inappropriate, then parliament should by itself raise this and make a decision about this under this
.
1
rev1ew
CJ..ause.

But I

think in those matters one could

perhaps say we talk about a simple majority,

engage the

process of the legislature only in relation to appointments
under certain sections here.

But generally for all other

acts one should only use the control mechanism of the
legislature or parliament with the two-thirds majority,
to invite unnecessary debate,

not

and only if you are sure it

is a sufficiently important matter to warrant the engagement of the legislature for this function,
But I

then two-thirds.

think for the particular appointments of certain

office-bearers,
maJOl. .i.ty.

there one could perhaps talk about a normal

I think then you have~ r1Fssi£~.ed number nf

cases and you don't deal with the whole spectrum, because
that would be going too far.
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RUKORO:

article (7)

I would suggest that we suspend debate on suband come back to it tomorrow and then we conand fini~h ~rtjrlo ~2 ri~~

tinue with subarticle (8}
ac..
~R

~ourr1.

TJIRIANGE:

Yes,

the president.

I regard this as a serious erosion of

Once you have this it will make the man

completely impotent.

So,

I would really like the whole

provision to be scrapped.
~lR

ANGULl'.:

Yes,

honourable Ruppel has said very correctly

that the function of the leaislature is to make laws.
However,

I would also like to add another function which is

important and which is reflected in this Part 2.

I think

what is supposed to be achieved is that the legislature,
relation to the presidency,
voice in a way.

in

is also to be seen as a moral

It can express a moral view about the

behaviour and the actions of the president.

By the mere

fact of reviewing the decisions of the president,

you are

making a statement about the competence and other things of
the president.

You are making a judgment about the presi-

dent and you should send a message to the president by that
method.

When you are taking a decision,

the parliament is

now acting as a correcting mechanism and that particular
correction measure at least should be carried by a reasonable number or by a large composition of parliament if it
is going to ~L meaninyiul
correction,

Otherwise the review and

as it stands, can be abused by people.

~h~

With

due respect to the position of honourable Katjiuongua that
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he does not think that anybody will use this thing,
actually it can haopen.

but

So if we are going to perform that
•.\-

.........

the decision was taken truely and really by the overwhelming majority of parliament.

Otherwise you are creating

confrontation and suspicion in the country,
the parliament
take sides,

itself that way,

the people outside.

because once

the nation will also

lf you are not careful and

take a decision by simple majority,

you will find that the

people who support the president will march and denounce
parliament.

So you are creating confrontation.

But if it

is taken by the overwhelming majority of the people,
people will think he is up to something.
separate these three things:
body with a separate function.

the

I want us to

Parliament is a legislative
It has a moral expression

on behalf of the nation to control the presidency and a
correcting mechanism and that is provided for in the impeachment article.
So honourable members,
the run-away president,

I

as much as we want to control
think we should really control it

in a responsible manner.
MR PRETORIUS:

I am not a legal expert, but I can't see

how we can take the decision on (7) without looking at

(8),

because there is the same principle but in another context,
because (8)

.-,;:-'-

"Notwithst<tnding the rev.:.sH,

reversal

or correction ... until and unless parliament otherwise
enacts."

So there must be an act,

a law, and the only

-
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occasion on which a two-thirds majority is needed,
the case of a changing of the constitution.
i
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tion.
ADV CHASKALSON:

It is not a contradiction.

decision haveing been taken,
in the ordinary fashion,

The two-thirds

parliament is then free to act

but it can't act unless the two-

thirds decision has been taken.

It is to provide what

happens to the actions if such a decision is taken.
PROF l'HECHERS:

We had a problem there.

It is all very

well for parliament to have corrective action, but parliament can then pass a resolution, but parliament can only
act through legislation.

They must then pass corrective

action through legislation.
CHAIRMAN:

As we do not have a mechanism for voting we have

a way of postponing things.
MR MUDGE:

You can't have it otherwise.

Shall we sleep on it?

We must first come back to the appointment of

the president.
CHAIRMAN:

Article (8)

is agreed.

The only quarrel we

have is whether it is 51% or two-thirds.
going to have will apply i~ (8).
MR HAMUTENYA:

Whatever you are

Article 32, no problem?

I have a problem with this succession.

Maybe a deputy minister,

maybe the prime minister, but

certainly not a person appointed by the National Assembly,
the last one (d).

If we proceed .-.Jl' : :.c c.:.~sumption i

president will be directly elected,
should not have this right.

h='1t

I think the Assembly

thP
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MUDGE:

.

What happens if the parliament is not in ses-

?

SlOn.

in a motor car and they were all killed in a crash or when
a plane has crashed,

you have no mechanism with dealino who

the presidenL would be, unless you want to provide for
another
i·!R

elect~on.

HM1UTENY A:

A person appointed by the cabinet.

'lR KAJTIUONGUA:

As acting president?

come from the majority party.

If we say he will

I say prime minister and/or

vice president, because I do not know where we are going to
end up late:c.
PROF IHECHERS:

The way this article stands,

if you have

direct elections and unfortunately your directly president
is unable,

he has a stroke or he is dead,

his office, five years,

then somebody who is not at all

directly elected fills that position.
president is also fully elected.
MR RUPPEL:
CHAIRMAN:

for the rest of

In America the vice-

Just keep it in mind.

That is why they don't fly together.
We will make it cabinet.

MR ANGULA:

I was advised by another learned c~lJ.eague that

once the speaker of the Assembly succeeds the president,
then the whole question of division of authority falls
down.

I

want to be advised on that.

PROF WIECH:·:Rs:

It

a strong division,

depen~s

on the system.

L1 America, ·.;itll

the vice-president is at the same time

the president of the senate.

So,

you can have it or not.
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This whole thing on division of power,
make laws,

not the executive,

lpnj.slatir.~.

C:r-

~:.,___

every parliament can

they can make subordinate

~;vir·-inn

li~~

i~

~~~

~~~~~~=~~

the checks and balances are in the controls.
some mixing,

as in America,

Yes,

there 1s

but that is a temporary mixing

of offices.
PROF ERASMUS:

If you are quite sensitive about that,

because I think the real motivation for listing the soeaKer
there is to provide for all the other possibilities being
exhausted.
~.1~

But why don't you change

ANGULA:

(d)

and (c)

around?

And to provide a kind of a time-frame,

long before elections?
DR TJIRIANGE::

~or

~ow

Ninety days?

What if we confine these things to cabinet?

I am trying to eliminate the speaker.
~1R

MUDGE:

I think we have a problem.

Parliament is not in

session and the president leaves the country,
fulfil his office or duties.

he can't

Must we now call the parlia-

ment together to elect somebody to take his place?

That is

what is said here.
ADV CHASKALSON:

Look at the next page in subarticle (2).

"Unable" means physically unable,
rily absent.

it doesn't mean tempora-

Unable is there used in the sense of physi-

cal inQbility where he can't make the decision himself,
there is a succession provided.
decision,

If he is able to make the

thP~ ho "Ominates so~ebody to act for him in his

absence.
CHAIRMAN:

so

Agreed.

~1R

BARNES:

ters more .

:-.lo.
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Mr Chairman,

this is even confusing mat-

It is araued that the oresident must be chosen
.... L... ......
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u ........ ...:::

cannot agree with this "for the further or unexpired partion of the president's term of office."
CHAIRMAN:

Definitely if you are going to have direct elec-

tions you have to have a time-period for elections. Suppose the president died after the first year and an unelected person is going to fulfil four years,

it cannot

work.
1'-1R Bi\RNES:

This is easier,

if the president is elected by

the National Assembly and his position becomes vacant,
you don't have this problem of finding someone,

then

because the

National Assembly c2n replace a person by an ordinary majority.
CHAIRMAN:

We didn't decide who is going to elect, because

therefore we have to provide how.

In some other constitu-

tions you can add "only for a certain time and then elections take place for a president."
MR BARNES:

But this will then stand over until we get to

the point.
MR MUDGE:

Can the president leave the country without the

permission of the cabinet?
MR RUKORO:
1'11'\

f\1UDGE:

MR RUPPEL:

It's not possible.
A s i t u a t i on 1 i k e

t hi c

1T1 ;

·s : , c c: .... i s e •

If he is directly elected there must be a time-

frame for electing the next one and we should make provi-

- 194 sian for that contingency.
MR KATJIUONGUA:
president,
.

L

We say the prime minister and/or vice

the secretary of state or the speaker of the

,
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