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CHAIRMAN:
today,

Yesterday we took a decision that we will meet

and firstly gave one another a chance to get the

points from the DTA and then those of Swapo,
by Mr Ruppel,

twelve points

and based on that we will then discuss the

question of checks and balances of the executive president.
I think we all picked up the papers,

the agreement was

everybody must pick them up so that we have an informed
discussion today and not waste time.

My proposal is that

we use the DTA-points since they are pointing out critique,
making comments on the working document,

and then Swapo or

whoever could try to see how they can accommodate these
serious observations.
MR MUDGE:

I don't think we will elaborate at this stage.

As you said correctly, we have submitted a paper yesterday,
Mr Ruppel reacted and I think that is also important,
reaction should be taken into consideration,

his

and any

further discussion on our comments would now be welcome.
think that is the way we should handle it.
can also refer to Mr Ruppel's document.
be quite in order.

Of course, we

I think that would

But let us only discuss point by point.

Let's start with the six nominated members and go on
discuss all the others.

~nd

It will not always be possib1e to

do it one by one, but let us more or less concentrate on
our problems.

I

CHAIRMAN:

2 _·

We are taking the memorandum of DTA, Legislative

Authority.
MR HAMUTENYA:

Mr Chairman,

I

think this point is true,

is contained in the working document,
was also a bone of contention
self before.

wi~hin
,

but to be frank,

it
it

the Swapo-caucus it-

Some tried to justify it on the grounds that

you may have a situation whereby the president is required
to nominate his cabinet or to choose his cabinet from among
the members of the National Assembly.

In those instances

the president should have the possibility to bring in some
people of particular skills and experiences, or maybe for
example a businessman who does not want to go through the
rigours of an election campaign,
the nation.

So far,

so good,

but is prepared to serve

it sounded well, but since

the working document does not propose that the Cabinet
should be only selected from the National Assembly,

the

argument did not really hold water for the appointment of
the six people.
out.

So,

I think it is something we can do with-

We have no strong position on this.

MR RUKORO:
type of,

I have a problem with conceptionalising the

or in what way the presidential power to appoint

x-number of people to the National Assembly,

how that could

be characterised as being contrary to democratic principles.

If that can be done without changing the balance of

power within the Assembly,

and at the same time serve a

paramount national interest,

like for instance the repre-

sentation of distinct interest groups in this country,
whether we talk of organised labour,

whether we talk of

-
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organised commerce, or for instance,
House in my submission,

as I proposed in the

the representation of traditional

These are hopefully non-party political interests

leaders.

and concerns,

they are of vital interest to all of us,

and

provided the president, acting on the advice of the
cabinet, can make appropriate appointments of these people
to the National Assembly so that we can benefit from their
direct input in terms of policy formulation,

without them-

selves having the right to vote when it comes to the vote.
That does not affect the balance of forces in the House and
therefore I can only see it as really adding to the
strength of the functional democracy,
counter to the democratic principles.

rather than running
I would really urge

reconsideration of retaining that principle.
MR ANGULA:

I am of the same opinion as my good friend and

comrade Rukoro that there is a necessity to have some
flexibility as far as the executive authority is concerned.
You might have people there,

a person whom you want to be

part of the National Assembly, but perhaps will not go
through the process of elections.
number.

We can consider the

If the number is too high,

it is a different

thing, but why don't give flexibility in this regard?
MR KATJIUONGUA:

First of all,

I still stick to my proposal

about the introduction of a house of traditional leaders.

I

still support that and we should not

I

forqet

it.

In fact

I

think many of the parties here did promise the traditional
leaders that we would look into their fate once the election comes around.

Nmv

1

coming to this point,

J

think it

-
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is done all over the world and if we take Botswana as an
example, it is also done that people are appointed to try
to make up for certain considerations.
may have to look into, and I

But I think what we

think we also understand that
'

this Assembly was in fact voted to write a constitution and
maybe not to become a National Assembly rent matter altogether - but I

that is a diffe-

think for the future consti-

tution we should also consider to try to avoid a political
bias of some sort on what basis such people will be nominated.

If they are nominated on the advice of the Cabinet by

the president,

then it is important to find out whether the

National Assembly can reach consensus or whether parties
can reach consensus about the nature of the people to be
appointed,

keeping in mind the political balance.

One way

to deal with that problem is to have appointments of those
people made on a proportional basis of the parties in the
Assembly.

That is one way out if you fail to achieve con-

sensus on those people, especially if they are going to
have a voting power.

The proportional basis in that kind

of Assembly could represent certain problems, especially
for people like myself and a few comrades here.

It might

be easier for the bigger parties, but of course, one can
also find out whether the legislation would allow parties
to combine for the purpose of making recommendations about
this particular issue.

What I am trying to say is that

this issue must be seen in its totality, whether there is a
need to appoint those people.
there is a need.

I think we must be convinced

It happens in other countries.

And then
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the question,

are they going to vote or not,

I think we

must also decide on that, because that will affect the
voting power in the Assembly,

and if it is going to affect

the voting power, by what method they will be appointed.
think there is a desirability

th~t

I

the method of election

and all such sorts of things must be looked into and not
just simply one aspect of the problem.
MR PRETORIUS:

If the president is acting in consultation

with the cabinet and if we can keep in mind the idea of
proportional basis and if it is without the right to vote,
I do not have very strong feelings about it.

It can then

stay as it is.
DR TJITENDERO:

I

One is that now,

just want to make two additions to this.
I think, from the discussion it has become

apparent that there is no democratic principle that is
being violated, because as we have said,
ways.
vote,

One

~s,

there are two

if these people who have been added can

then one would assume maybe that the democratic prin-

ciple be tilted in favour of people who were not elected.
But as honourable Katjiuongua has said,

this does appear to

be a conventional practice where the president,

to get some

of the objectives done, constitutional functions does seem
to prefer a number of individuals.
that honourable Hamutenya gave,

I think the example

it could be a very compe-

tent businessman but who does want to go through the rigours of elections, knowing very well that he may not have
a constituency to be elected, but in terms of skills and
competences that he or she may have, would be noted nation-

6 wide that that should be the person in a given field.

So,

I think this is basically designed to meet those kind of
objectives in terms of spreading the skills, the competences without tilting the democratic balance of the elected representatives.
tent basis.

'

But the ob]ectives are on a compe-

Then, of course, we are saying that the

people would be in the assembly with or without a vote.
That is the criterium, I think.

How they are appointed, of

course they will follow the same principle as honourable
Pretorius has said.

There seems to be the thing that we

are suggesting throughout the areas in which appointments
are concerned,

in consultation with or with approval of,

and there again we don't see any basis on which the democratic principle is being violated.

So,

I would like to

support honourable Rukoro that this be reconsidered in the
light of the new information that is coming,

and I would

assume also that maybe the need was not appreciated initially,

it was only narrowly judged in terms of the numbers

in relation to the elected representatives.
MR MUDGE:

I

just want to make sure that I understood the

honourable member Mr Hamutenya correctly, that he has no
serious objections if we scrap this provision, because we
from our side feel strongly that it goes against the principle of democracy if you appoint people in your legislative body.

I am not talking about the cabinet now,

not talking about executives,
lative body,

I am

I am talking about the legis-

and I just want to get clarity.

listened to Mr Katjioungua's proposal.

I have

It might be somehow

-
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a remedy if we do it on a proportional basis, but I think
it is too early for me to concede to that.

I

think at this

stage to me it is still a principle, but the reason why I
asked for the floor is just to make sure did I
Mr Hamutenya correctly.

understand

Let us ~ust get absolute clarity

on what he in fact said, otherwise I

might be a little

confused.
MR RUPPEL:

Two points:

I

think the honourable Comrade

Hamutenya made it clear that Swapo is indeed prepared to be
flexible on this point in the atmosphere of being eager to
get on with the job and look at problems.
tenya said was,

What Mr Hamu-

as I understand it, correctly understood by

the honourable Mr Mudge,

and I

things said by Mr Hamutenya.

associate myself with the
I

just want to point out to

the DTA who raised this point as a serious principle problem, because of the undemocratic nature of it:

It is

quite clear that as matters are now there is provision made
for the direct popular election of the president.
be elected on his own ticket as it were.
executive his policy he should,
mandate,

He would

To implement as

as part of his democratic

also have a bit of clout and it is only good demo-

cratic principle if that is shown in the way which was
envisaged originally by giving him the power to appoint
another six persons who could usefully participate and enrich the proceedings in the legislature and also constitute
a very useful contact point between executive and the
legislature.

So,

is an election,

it is not entirely undemocratic.

There

the people know that they vote for the

-
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president plus six, so it is not something that is so radically undemocratic in the end if you consider all these
matters.

But as I have said,

it is a flexible thing and I

make a note of Mr Mudge's cautious note that if it is done
on a por; 1tional basis,

.'

this principle,

that it could be

used meaningfully in another context later on.
MR HAMUTENYA:
cratic,

First I want to say that we are very demo-

even in Swapo, we did agree.

We do not always

agree on everything.
MR MUDGE:

May I

interrupt by saying I

am always surprised

by how many issues Mr Hamutenya and I have agreed so far.
MR H.Zl..MUTENY A:

For me the problem is not so much about the

democratic nature of this exercise.
ria of choosing these six.

I

My problem is crite-

foresee problems down the

road in any attempt to appoint these six individuals.

I

have listened to the various crjteria advanced here, but I
still foresee problems.
what does it change?
same.

If it is a question of proportion,

It will still leave the question the

If we need more people, why don't we increase the

number of the Assembly from 72 to 78,

then you solve the

problem.

If the number of the seats in the Assembly is the

problem.

Proportionality will simply get us back to where

we are ln terms of the balance of forces in terms of parties.

I cannot see very objective criteria which will be

acceptable for all of us here to appoint the six people.
have a problem with this clause myself.
me,

If it was left to

I would do without it.

MR BESSINGER:

In reading this clause a little slower or a

I

-

little bit more carefully,
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it doesn't state that the pre-

sident necessarily has to appoint six persons.

It says

"appoint no more" and read that in conjunction with "for
their special expertise, status and skills", if you read it

.
yourself:
,•

that way, you must ask

is he after every five

years going to appoint six people?

Is he going to appoint

one person when the person is required for two weeks or
appoint again another person if his expertise or skills are
require for three weeks?

It is not spelt out very clearly,

but from my side I could read into it the way I am putting
it to the table.

It doesn't necessarily mean that every

time there will be six people and it doesn't mean that they
will be there for the duration of the period of five years,
but that they will be there as required.

MR GURIRAB:

Just to reassure the House that I disagree

with my colleague here on my right,

you can tell that I

belong to the other side of the issue in Swapo.

I see

place for such appointment as is envisaged and I think the
case was made for me.

It is good to have such a proviso to

select from an array of competent Namibians representing
different interests, if you will.
Assembly,
only help.

Their presence in the

rather than impeding the democratic processj can
We talked about experts,

a candidate for the

Nobel Peace Prize that we have here in the nation, who by
his or her presence in the Assembly can only help, not impede, whatever will be discussed there.

An artist whose

presence can only enrich the deliberations in the Assembly.
This is something that is done almost universally,

it is

- 10 not a new notion,

it is not an alien notion to democracy.

It does not in any way whatsoever interfere.
a case about who are these people,
are going to be selected.

One can make

the criteria of how they

A number of ideas were advanced,

whether it is proportionality, whether you trust the president such that you can leave the prerogative to him,
tical parties are there,

informal consultations,

selection process need not be chaotic.

poli-

the

I don't see that.

If these people are not going to vote and thereby interfere
by voting in the decision-making process, what harm could
they do?

As I look at the landscape of possible Namibians

that could be selected, only six of them,
decision-making,

to enrich the

I don't see how that could in any way

whatsoever interfere with democracy.

MR ANGULA:

Since it appears that there is flexibility on

this particular point, can't we leave it for the timebeing?

The possibility exists that we will delete it,

the

possibility exists that we make certain amendments, but I
don't think this is a very crucial issue,

can't we go to

other points?

MR MUDGE:

Is it now the correct way to handle it?

I agree

that we should not go on for hours and hours discussing
this point, but on the other hand,
and postpone, where do we get?

if you always postpone

We will never complete our

job, we will always start all over ~gain and tomorrow we
will probably be back to square one.

If you are of the

opinion that the point is not very controversial and that
there is a possibility that we might reach an agreement on

-

on this point,
next point.
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then I will agree that we proceed to the

But then I should also make it very clear that

the solution offered by the honourable member Katjiuongua,
for instance, will not be unconditionally accepted by us,
because I was surprised that he made this proposal because
it is not going to benefit him at all.

He will get one-

sixth of a member in terms of that proposal.
CHAIRMAN:
interest,
MR MUDGE:

He tells me he is not talking about his own
national interest.
That is why I was surprised, because normally he

is talking in hiw own interest.

But in any case,

if you

feel that there is a great deal of consensus on this matter and that it might be influenced either way, depending
on what we are going to decide later,

then I will agree

that we move on.
CHAIRMAN:
issue.

The Chair knows that there is consensus on this

The majority wants it to be included.

Only Mr

Mudge and Mr Hamutenya have contrary views.
MR BARNES:

Not Mr Mudge.

The "I", I stated the first day,

is "we".
MR MUDGE:

Mr Hamutenya did not say "we", he said "I".

Why

can't I say "I"?
CHAIRMAN:

There is agreement and the same principle is

about co-opting people from heaven to come and sit in here.
Because of their expertise we want to bring in lawyers to
sit in here to help us.

It is the same principle.

doesn't derogate from our democratic right.

seems to be agreement.

So,

It

there

If it is controversial, we can

- 12 discuss it, but the majority favours that it be included.
MR MUDGE:
a CV,

Talking about the men from heaven, you asked for

I have one here.

CHAIRMAN:

May I

just give it to you?

The next point is B.

MR KATJIUONGUA:

'

On this Section B,

introduction of laws are concerned,

it says as far as the
the National Assembly

may not introduce them without the assent of the president.
I thought that bills of the Assembly cannot become law
without the assent of the president,

that is a separate

thing, but bills can be introduced in the Assembly.

Let's

get clarity what we are talking about, bills before it becomes law or motions introduced in the Assembly.
MR STABY:

Bills can also be introduced by private members,

so the assent of the president is not needed.
MR RUPPEL:

I

think you should take a bit off your lawyer's

pay.
MR MUDGE:

Are you referring to the working paper?

MR RUPPEL:

Yes,

you referred to 57(2)

to make the point

that there is something undemocratic here, giving the president too much powers.
MR MUDGE:

As far as the introduction of laws are cancer-

ned, we are referring to the provision that the president
may introduce laws without the assent,

or that nobody will

be allowed to introduce laws in the National Assembly without the assent of the president.
MEMBER:
MR MUDGE:
MEMBERS:

There is no such paragraph.
There is such a provision.
No.

- 13 MR RUPPEL:

If I may just clarify it.

In 57{a) it says

the legislature is the principal source of law, and then
in {2) that they make laws and they introduce the bills in
the normal way.

In {2) it simply says that subject to the

Constitution the president must assent to the laws so
passed.

He must sign it,

and with a two-thirds majority

he must sign it and sometimes he has a discretion, but if
he doesn't sign he can be in big trouble.
CHAIRMAN:

I think the problem is the first sentence:

"Pursuant to the said power and subject to such assent of
the President as is by this Constitution of by law provided,

the National Assembly shall ... "

actually.

So,

it means that

It says the National Assembly must first get

assent from the president before they introduce a bill.
MR RUKORO:

All it says is that the National Assembly can

make law or if they amend law or come up with a bill,

it

can only become law once the-president has given his assent.

That is all it says.

MR RUPPEL:

That is the proper construction.

CHAIRMAN:

I am sorry,

MR STABY:

But with all due respect,

I was influenced.

person who drafted this,

Mr Chairman,

to the

I believe this is misleading.

think it can be drafted much clearer than it is here.
MR RUPPEL:
MR MUDGE:

We will try to improve on it.
You will not improve, you will come with a

suggestion how it should be improved.
MR RUPPEL:
CHAIRMAN:

Our committee lawyer should improve it.
Point C,

48(2

I

MR RUPPEL:
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That has been taken care of in the new draft.

MR MUDGE:

What new draft are you talking about?

I think

the honourable member must be disciplined.
MR RUPPEL:

There is a report before you with twelve

points in it,
CHAIRMAN:

'

and I refer to polnt 10 of this report.

Yesterday we agreed to table two papers, yours

and his twelve points.

This is the report he tabled with

the secretary.
MR MUDGE:

I want to make a proposal, we must now number

the papers that is discussed by the committee,
can refer to document no.
MR BARNES:

1 and document no.

so that we

2.

The working document is the original one, so

that should have the first number,

WP.l of 1989.

CHAIRMAN:

the DTA-memorandum be-

The working paper is A,

comes B and the 12-point memorandum of Swapo becomes
MR MUDGE:
clarity,

May I

c.

just, for the sake of having absolute

that we might not be accused by our parties for

not having submitted papers, can't we just make another
agreement that where the working document is A.l we can
take the other documents submitted by the parties and make
them A.l,

A.2,

A.3.

Otherwise we may be accused.

I am

just suggesting.
CHAIRMAN:
MR RUPPEL:

The idea is accepted.

We are document C.

I was busy responding to the problem relating

to article 48(2) in document A.l,
document C,

point 4.9 and 4.10,

52 and 58(3) and
A.

and the answer is in

which refers to articles

(4) of the draft annexed to working paper

Article 58(2) of the draft annexed to C,

reads:

- 15 "Where a bill is passed by a majority of two-thirds or
more of the members of the National Assembly,

the presi-

dent shall be obliged to give his assent thereto.
has no choice.

So, he

The next point says in subparagraphs {3)
,•

and { 4) of that annexure, which' is point 10 of the covering note:

"Where any bill is passed by a majority of

members of the National Assembly, but such majority consists of less than two-thirds of the members of the National Assembly,

and the president declines to give his

assent to such bill, he shall communicate such dissent to
the National Assembly".
{4):

And then we go on to subparagraph

Should the National Assembly thereafter elect to

repass the same bill and the president again either declines to or fails to assent thereto within a period of 30
days,

the National Assembly shall,

from the expiry of the

said period of 30 days, be deemed to have been dissolved,
notwithstanding the fact that its ordinary period of duration has not expired."

This proposal says that the presi-

dent also will have to resign his post within a certain
time and he will have to call elections for both a new
legislature and a new president.

That is how this con-

stitutional deadlock is taken care of.
MR KATJIUONGUA:

I have two questions.

I want clarity

from honourable Mr Ruppel, what is this requirement in 4.9
and 4.10,

whether it is a control on the executive power

or whether it is a control on the president's capacity
for law-making powers.

The other thing is,

this require-

ment of an election every time the president vetoes legis-

latio_n,
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I think we must define the type of legislation

which could result in the election.
the chaps make in the Assembly,

If every legislation

maybe it is legislation

that affects a fundamental right or something more important like that,

'

that he feels as' a matter of conscience he

cannot do so, but that other things,

if he refers back and

it is now adopted by two-thirds majority,
through.

it must simply go

That we must specify otherwise we might have an

election every now and then.
DR TJITENDERO:

My understanding of the whole clause is -

think honourable Katjiuongua is correct.

I

I don't think it

will come to the point of having elections every now and
then,

I think its inclusion is just built in for that,

and

I think if he has said the legislation must be so important, because the president himself may not be sure of getting through those elections, and I

think the motive behind

it was to put it as a deterrent that,

"look here,

if it is

not that important for you to go for elections, why not
sign?"

But I

think I will agree with honourable Katjiuon-

gua that the wording should be clear,

the type of legisla-

tion that will lead to that extreme position.
MR KATJIUONGUA:

And the other question was whether article

4.9 is not a control of executive powers, but rather a
theoretical control of the presidential law-making powers.
fv1R ANGULA:

We are concerned about two things.

checks and balances.

I

One is

think one of the aims is to check

the powers of the executive.
tive is misusing their powers,

If you think that the executhe Assembly has the right

-
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to pass a law to control that power.
passed by a two-thirds majority,

Once that law is

that will curb the exer-

cise of power by the executive in one way or another,
the president is forced to assent to it.

and

So, it just there

,'

to check the power of the executive.

I think that is the

crux of the whole thing.
MR BARNES:

Up to the explanation of the honourable member

Mr Angula I wasn't that confused.
fused.

Now I am totally con-

The problem with this particular paragraph is ...

MR MUDGE:

I hope that "we" are not confused.

MR BARNES:

The problem with this,

I agree to a certain

extent with the honourable member Mr Katjiuongua,

that

there should be a proper inclusion of what laws are referred to.

Again may I draw the committee's attention,

that

the object of this constitution is to make the constitution
last.

Putting such powers into a president's hands that by

mere refusing of signing a bill he can dissolve the parliament,

I would like to use a very hypothetic example, but

which can occur in our country.

Against the background of

a multi-party proportional representation legislature,

it

might be that the parties gained seats in an election and
have to form a multi-party coalition to be able to rule
this country.

If the president is of that smaller parties

and by sheer good luck was elected as president,

this very

clause affords him the opportunity to have a second try for
his party to gain a greater majority in the second election.

I

draft,

that it does afford itself to a complication which I

can only foresee,

with all due respect to the

- 18 think the generations to come might not very much be happy
with what we brought about.

Therefore it is a bit even

more confusing after the honourable member's address.
MR RUKORO:
well,

I have a few problems with this provision as

and I think it can be resolved by a redrafting or

reformulation.

For instance,

I feel that we should state

in simple terms that all legislation can be passed by a
simple majority.
societies.

Fulls top.

This is the case in all other

Secondly, we must state also in simple terms

that there will be no presidential veto of legislation
passed by the House, except in one circumstance only,
namely when the proposed bill is unconstitutional in the
opinion of the president, unconstitutional in the sense
that it violates or a provision thereof violates provisions
of the Bill of Rights or is repugnant to one or other provision of the constitution itself, even though it is not
part of the Bill of Rights.
presidential veto,

It is the only ground for a

and once the president has exercised

that veto in those circumstances,

then the matter should be

referred to the constitutional court for a resolution for a
final decision:

"Yes,

the president is right",

case the bill will lapse,

"no,

in which

the president is not right",

in which case he must sign and it will become law, pure and
simple.

I have a problem with the provision that allows

the president to dissolve parliament in case there is a
dispute between himself as president and the House.

Ordi-

narily my understanding is that that provision whereby the
president can dissolve parliament,

that authority or power

- 19 is given him,

not to resolve

th~

conflict between himself

and the parliament, but usually is given to him in order to
resolve a deadlock between two houses of parliament.

So,

he comes in as the third check or a non-legislative participant in the process of law-making.

If the Senate and the

National Assembly are at loggerheads about a particular
bill,

and it is becoming a crisis nationally,

that is when

the president comes in, using his power to dissolve both
houses.

But I have never heard of a situation where in a

dispute involving the president himself and the house, he
can dissolve the house.

That is a potential for blackmail

and it is therefore politically unhealthy.

That is why I

really feel that the only ground for a presidential veto
should be that in defence of legally,
bill is unconstitutional.

i.e. the proposed

Otherwise any measure passed by

parliament, ordinary law-making by way of simple majority,
he must sign,

except those that requires specifically two-

.thirds as is provided for in the constitution itself.
MR ANGULA:

I take into consideration what honourable

Rukoro has said,
that.

that we should define it a bit and all

What I want to explain is what these clauses are in-

tending to achieve.

One,

through the parliament.

it is to control the president
If the parliament feels that the

president is going too far,
curb his or her powers.

they can introduce a bill to

We have been talking here about

dictatorships and other things.
the powers of the president.
tention is.

That was actually to curb

I think that is what the in-

-
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Secondly, we should see the consequences of him or
her refusing to assent to that law.

That means he must
When

So the consequences are clear.

resign as president.

he sees that the bill has been passed by a two-thirds majo-

.

rity and he refuses to assent to it in order to get to an
election, he will know that even his own members partici-

perhaps we should simplify it a bit.
bills must be passed,
ordinary majority.

But

I think this was the whole idea.

pated in the voting.

I

agree totally that

I think that is provided for, by an

I support that.

The other submission that the president should not be
allowed to veto the thing,
MR STABY:

that is up to debate.

I think we are getting confused.

The subject

under discussion is the checks and balances of the powers
of the president.
passed,

It is not what type of legislation is

it is not whether the legislation is constitutional

or otherwise,

it is whether parliament is directly or in-

directly dissolved as a result of the decision by the
president, but the question is how is the president to
exercise his powers?

Is it to exercise them alone,

to do it in consultation with,

is it

or on advice or on recommen-

dation or on instruction and if so,

which of these alter-

natives is it to be and by whom is it to be exercised?
it to be the cabinet only,

is it to be the parliament, may

it perhaps be the Supreme Court,
circumstances.

Is

and if so, under what

That is the thing we are discussing.

I

think it is accepted that the president has to have the
power to dissolve parliament under certain circumstances

-
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and he may have the power to refuse to sign certain legislation if he deems that legislation to be,
constitutional.
that decision?

let us say, un-

But now, who is to help him in reaching
If legislation is promulgated by two-thirds
'

of the parliament and president on the advice or recommendation of the constitutional court or the chief justice or
somebody to be identified, says that that legislation is
unconstitutional, he must of course have the right to refuse to sign such legislation and thereby dissolve parliament in some or other fashion.

If legislation is passed

which the president, for some or other reason,
be unwise,

considers to

he must have the power to refuse to sign that

and get it to be reconsidered by the legislature, but he
must do so on the advice of somebody, and it may be that
the cabinet should do that.

Perhaps it is a law which is

applicable throughout the entire country but which has unforeseen negative effects in a specific area which wasn't
contemplated when the law was passed.
might happen.

That sort of thing

It just goes through my mind that it is of

course impossible to legislate against all eventualities.
There is so many situations which could arise with regard
to the various types of legislation and a hypothetical
situation, such as raised by the honourable Mr Barnes here,
we cannot foresee those.

Therefore I would like us to

apply our minds to the question of how is the power of the
president curtailed,

in what fashion and by who.

That is

the subject that we ought to apply our minds to as far as I
can se.

-
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My original response was going to be very

DR TJITENDERO:

specific, but Mr Staby has taken us afar field,

But looking at the wording, we

going to propose anyway.
are discussing,

but I was

obviously,

the checks and balances.

issue raised here is who is controlling who.
the National Assembly and the president,
situation is a very specific situation.

The

Here we have

and I think this
In a multi-party

state where two-thirds majority of all the people in the
National Assembly come together and say this is right,

I

think the president would have very little choice, and I
think where we are making the mistake is to immediately run
to the dissolution of the parliament.

Those issues are not

necessarily linked as far as this particular situation is
concerned.

It is a debate where men and women of wisdom

are saying that this is appropriate and the representatives
have agreed,

two-thirds or more,

clear wording,

So,

isn't it?

and I think that is a very

in this particular situation,

and again the deterrent is that under what circumstances
the president would then opt quickly to go to elections.
That to me is a deterrent,

you would have to have a

national crisis to reach that situation.
cumstances I

Under normal cir-

think this situation would not arise,

like to believe.

If it does,

a very good connection,

and I

solution of the parliament,
a constitutional nature,
the constitutional court,

I would

of course then there must be
think if we isolate the dis-

if we isolate matters that have

that naturally will be referred to
then we should not have difficul-

ty in agreeing with this particular wording and maybe come

-
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up with what honourable Katjiuongua is saying,

that can we

specify the circumstances or the particular legislation,
maybe that might come closer.

I do not think that in this

committee or in this room we will be able to come to such
'

specificity.

So,

I think the wording is very clear,

situation has been specified.
where there is disagreement,

the

It is only in a situation
where the majority of the

house feels it is good to go ahead, we can sign this bill
and the president, knowing that even the members of his own
party have signed in large majorities, disputes.

But I

think that should be one of the most extreme cases.
MR MUDGE:

I must say I find the arguments very enlighten-

ing and I want to say it would have been a pity if we only
accepted all the proposals without discussing it.

I think

I find it very interesting to discuss the various proposals.

Now,

I want to say that as far as I am concerned -

and I am speaking for myself again have to sign bills.
that.

the president will

I don't think we can get away from

Somebody has got to be the judge and you cannot be

your own judge.

In other words,

it will not be possible to

say that he must act on the advice or consultation of
either the Assembly or the Cabinet.

Personally, when .we

drafted our proposal this is not what we had in mind whether he should sign or not.
sign laws,

Normally presidents have to

and nobody can take him by the neck and force

him to sign.

What is important to us ls, what action can

he take should he not be prepared to sign the law?
solving the government,

to my mind,

Dis-

is not the solution.

-
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We will now have to take into account another point on
which we differ,

and that is the Senate.

I

think it was Mr

Rukoro who said that one of the reasons for wanting a Senate is because it could be a house of revision.

In other

it would be another body ~ho will have another look

words,

at laws passed by the Assembly.

I do not want you to say

you agree or you do not agree, we have to discuss the
Senate,

the second chamber.

The point I want to make is

that somebody has to decide,
this law,

"we are not going to accept

I am not going to sign it",

the president,

nobody else.

it going to do then?
normal procedure.

and that can only be

The question is only, what is

Refer it back,

yes,

that is the

That will also have to be the procedure

to be followed by the Senate.

Refer it back a second time,

but it can't go on forever referring it back.
stage something has to happen,
~hing

then?

that we are talking now.
Dissolve the government?

Then at some

and it is about that someWhat is going to happen
I do agree with those who

said that he might use that power to achieve another objective.

If he wants to dissolve the government,

all he

has to do is to refuse to sign a law and gets rid of the
government,
dure.
sign,

So,

and I don't think that is the correct procefrankly,

can't we agree that somebody has to

somebody is going to approve finally.

advised by the very people who make the law,

He cannot be
and he cannot

be advised by the ministers who maybe introduced the law.
The cabinet normally initiates laws.
be the judge in that particular case.

So,

he will have to

He can refuse to

-
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The first is:

If he is of the

opinion that a law is a violation of the Bill of Fundamental Rights or a violation of the constitution, then it is
made clear,

he can refuse and it will not even lead to dis-

.

solving the government.

Should it be for another reason,

then he can refuse and he will inform the Cabinet or inform
the Assembly and after having done so for the second time,
the Assembly automatically dissolves.

It is against that

power,

the power to dissolve that we have a serious pro-

blem.

That is why we have a serious problem,

if we can now discuss,

and I think

now or at a later stage, only about

what would be the action that he can take,

and that it

should not necessarily be anything that would lead to the
dissolution of the government.
point.

I

just wanted to make that

I wish somebody could help me with the formula-

tion.

Mr Rukoro said a house of revision, was that the

word?

Court of revision.

Can we say that in this case the

president is the judge of revision,

and we can't get away

from that, whatever we do.
CHAIRMAN:

Could I also just ask a question, because we

seem to be agreeing.

I thought if there is a constitu-

tional crisis, we are trying to establish the constitutional court.

What would be the purpose of that court if

it cannot intercedes where there are constitutional problems?

MR MUDGE:

May I explain.

the constitution,
rectly,

In the case of a violation of

then the matter will,

if I remember cor-

be referred to the constitutional court.

But the

~~f.;

.

... :--:.. ...

-

president may,
CHAIRMAN:
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for some other reason,

Why do we do this then?

system on this one.

The Americans have a

In America you said the laws must be

passed by a simple majority.

Then the president vetoes,

then it comes back to the house.
two-thirds,
MR MUDGE:

refuse to sign a law.

If they repass it by

he must accept it.
That is what I want to ask for.

Can't we find

another way?
MR RUKORO:

I

think the solution is in the document itself.

The only thing we have to do is to cut off that power which
says the president can dissolve parliament.

Otherwise it

is the same thing as the American thing.

You pass it by a

simple majority,

the house re-

the president vetoes it,

passes it with a two-thirds majority,
forced to sign,
CHAIRMAN:

but there will be no dissolution.

Thank you very much for solving the problem.

DR TJIRIANGE:

What if it goes back and comes back without

a two-thirds majority?
MR RUKORO:

the president is

Then it has elapsed?

Then it lapses,

the presidential veto is sus-

tained.
MR MUDGE:

Then it is not accepted?

CHAIRMAN:

Then his veto stands.

That is democracy at

work.
MR MUDGE:

May I

just ask Mr Rukoro,

was it Mr Katjiuongua,

he will introduce -

or

it doesn't matter- but the question

of the second chamber shall also come in here.

I did not

try to sort of bypass or in any way ignore your proposal.
When we come to that we might have to come back to this

revision of laws again.
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But I don't want to talk about it

now.
CHAIRMAN:

E - Dissolution of the National Assembly.

Number 2 is taken care of.

On no.

3,

may I

just ask the

members of the DTA what they hav€ in their own draft constitution?

We are on paper B

alredy decided on that.
MR KATJIUONGUA:

Comments on D.l?

It says on the recommendation or advice of

the prime minister,
ministers.

D.2 is out because we have

acting with the .... of the council of

It does not specify on what issue a prime

minister may ask or recommend the dissolution of the Assembly,

and normally what happens is that if the prime minis-

ter seeks a motion of confidence in the Assembly, and he
does not obtain it,
the Assembly.

then he recommends the dissolution of

That is one thing.

Why I am saying so,

is

that it is simply left to the imagination of the prime
minister,

he might even dissolve the government so many

times when he chooses the cabinet that suits him best for a
variety of reasons,

maybe for the next election he thinks

that the economy is doing so well and he is popular and so
on and to kill opposition I must have an election.

So,

sometimes to try and avoid that sort of technical choosing
of the time for dissolution of the Assembly,

one should

more or less indicate the issues on which the prime minister may ask for a dissolution of the Assembly.
ple,

For exam-

the seeking of a motion of confidence is generally

accepted as a reason for recommending the dissolution of
the Assembly.

They also have a method in Germany where

-
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they try to avoid as much as possible recurring general
elections, and what they do is that if the chancellor resigns, he does not immediately go away,

he remains in

office for 21 days and in that time they try to find out
'

whether another chancellor can f6rm a government,
if that does not happen,
inevitable so to say.

and only

then of course an election becomes

So,

I was just trying to say that

somehow the reasons for the prime minister recommending a
dissolution,

the president becomes more clear than simply

saying he can recommend to the cabinet anything more or
less.
CHAIRMAN:

Maybe we can refer to the DTA-constitution.

problem I have there is a similar thing,

where it says

subject to or instructions of the cabinet.
with the cabinet.

The

My problem is

I want us to be clear on the cabinet.

Everywhere in the world the cabinet is part and parcel of
the executive office.

He is appointing men who will be

advising him on all constitutional matters. The ministry of
legal affairs will be there,

a permanent advisor.

So, on

the instructions of the cabinet doesn't make sense.

This

is his office and I doubt that they can influence him because he appoints them.
tial advisory body.

Cabinet is basically the

He appoints it.

net is appointed by the president.
the executive arm of any office.

presi~en-

Everywhere the cabiCabinet is basically

Therefore you will see in

the cabinet of the UK that only Margaret Thatcher's people
are there to advise her to execute her duties.
same,

Germany the same.

America the

MR KATJIUONGUA:
tial system.
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There is a difference between a presiden-

You have in the United States where members

of the cabinet are not members of the legislation.

In a

parliamentary system like in Britain and Germany, members
of the cabinet are members of the Assembly,

which means the

government is a government that is accepted by the House of
Commons as the majority cabinet.

If a motion of no-

conficence is introduced in the house,

or if the prime

minister seeks a motion of confidence and does not get it,
the cabinet can resign.

Therefore in this sense cabinet

members are also members of the Assembly and unless you
agree that the executive has in mind here a presidential
system in the sense that members of the cabinet will be
presidential officers,

and not members of the Assembly who

are accountable to parliament,
to parliament,

as in France,

and if they are accountable

if parliament says they try to

introduce apartheid or any other issue,
fidence relates to any issue,
then the parliament says no,
CHAIRMAN:

the motion of con-

not just a particular issue,
then of course they must go.

In the British system there is what is called

collective cabinet responsibilities.
MR KATJIUONGUA:
CHAIRMAN:

No,

Yes,

that is a different matter.

a cabinet member follows the orders of the

head of that government.
MR RUKORO:

The way I

understand 0.3,

or at any rate how it

should read 1s that when we say "on the advice of the prime
minister",

the prime minister advises him,

dissolve this house'',

"Mr President,

my understanding is that he can only

-
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do so on the basis of a vote of no-conficence passed by the
legislature.

He tried to get a vote of confidence or the

opposition introduced a vote of no-conficence and it was
passed,

then it is for the prime minister to go to the

president and say,

"based on what happened in the house,

you have to dissolve this government and call new elections."

In Britain they go further,

Kajtiuongua is trying to prevent,

for instance which

the abuse of power,

whereby Margaret Thatcher can feel that the economy is
booming,

this is the time for me in the five year term,

after three years, to call an election.

Effectively there

is nothing preventing the British Prime Minister to call an
election for simply out of personal considerations or
party-political considerations, and I think this is what he
is trying to get at.

But let the prime minister,

as a mat-

ter of constitutional convention, advise the president to
dissolve, because there was a vote of no-confidence, but
for no other extraneous consideration.
with that or we don't.
3.

Either we agree

That is my understanding of number

If it refers to a vote of no-conficence,

is conventional,

then to me it

it should be accepted as it is, maybe just

spelled out not to have any loopholes.
MR MUDGE:

Mr Chairman,

it is not possible for our delega-

tion here to finally make a proposal, we have to discuss it
with our caucus, but the feeling among us here is that we
might agree to amend our proposals in so far as the position of the prime minister is concerned.

We make provision

for a cabinet with the prime minister as the chairman of
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In your case the ?resident will preside over

the cabinet.

the meetings of the cabinet.

We do not have authority to

at this point in time make a concession there, but we have
the feeling that there we might be able to make a conces,•

sian.

The main difference,

I would say, between our pro-

posals and the working document,

A.l,

is the fact that we

make provision for a prime minister and a cabinet which
It will not be in

will have to pe approved by parliament.

the sole discretion of the president to appoint the prime
minister and the members of the cabinet.
his sole discretion,
ment.

It will not be in

it will have to be approved by parlia-

In other words,

that we will have to discuss and

secondly, we make provision or we qualify the powers of the
president by bringing in the word "on instruction".
could also be "on advice".
difference,

It

That will not really make any

it is the same thing.

We just have to keep

that in mind.
When we come to this particular point, dissolving the
Assembly,

then even it is done in consultation with, or

even on the advice of the Cabinet,

it must just be kept in

mind that that cabinet was appointed by him.

So,

they are

in many ways dependent on the state president and they
would not want to go against him, because you know what the
result will be.
CHAIRMAN:

I

just wanted to make that point.

We have different perceptions of what executive

office entails.

On the other hand there 1s also the ques-

tion of confusion or maybe leaning towards certain cases
where there is a coalition government,

where I am forced to

-

co-opt

o~her
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parties, but if you have a clear-cut majority

like in the UK,

and you can appoint your cabinet, people to

help you to run the country,

then I have never seen that

you have to go and get permission for that.
other hand,

But on the

'

if we are going to talk about where there is no

absolute majority, where you have to co-opt and so on,

it

is slightly a different matter.
MR KATJIUONGUA:

I don't think there is any confusion here.

I think maybe when we come to the question of the system we
are going to have, whether it is a presidential system,
executive president without a prime minister,
to parliament,

it is a different system,

accountable

then the account-

ability of ministers in terms of parliament is another
thing.

If ministers,

net, but they are

though they are members of the cabi-

members of the Assembly,

actions are also accounted in parliament.

so their
That is why I

was trying to put a situation where an executive form of
government in the American style, members of the cabinet
are executive office of the president and therefore not
accountable to parliament, but they do appear before the
committees of the Congress for certain things.

When I am

talking about a parliamentary system of government,
executive office of the prime minister,
has a bigger coalition,

even

the majority party

they are accountable to parliament.

I think the point we are talking about here under 3.1 is
the conditions under which the prime minister may recommend
the dissolution of parliament.

Is it a vote of no-confi-

dence in the Assembly or can they have any other motive and
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say no, for some other reason they can do so,

to recommend

the dissolution of parliament, if a dissolution of parliament should be recommended to the head of state.
parliament must be dissolved,
the members must go.

It means

so the prime minister and all

All I was

~rying

to say here is not

to discuss the nature and functions of executive officers,
all I was trying to say is for what reasons may the prime
minister recommend the dissolution of parliament to the
head of state.
CHAIRMAN:

Can we make progress, because we have solved the

problem, considering that honourable Mudge says they will
look into that again.
MR RUKORO:
way.
in,

So,

let's go on.

I wanted to resolve it in a slightly different

The president may dissolve the National Assembly
instead of three, we say two ways.

acting solist,

article 34(2)(a).

My understanding of that

is that he can do so in two ways.
instance,
abuse,

The first one is

The first one is, for

to specify so that there can be no loopholes for

that the president can resort to this power in order

to resolve a major constitutional crisis which materially
affects the ability of the government to govern effectively.

It is deliberately phrased in a general way because we

cannot foresee all the types of constitutional crisises
that may come up.

That will exclude this thing whereby he

can dissolve because it is a good year for him.

Secondly,

I think the president can act under this power for the
ordinary dissolution of parliament after four,
when the term of tenure is up.

five years

That is the only possibi-
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lity for him to act under this article.

The second and

final authority under article 48(4) is stipulated in the
DTA-draft,

is what we talked about earlier on, namely the

vote of no-confidence by parliament and the prime minister
advises president accordingly.
CHAIRMAN:

I think that is a solution.

There is a propo-

sal that we take that.
MR MUDGE:

We can look at that.

CHAIRMAN:

You can live with it or you can look at it?

Do you agree that we accept that?
Judiciary.
MR MUDGE:
proposal,

Thank you.

Next is

Comments on Judiciary.
No,

I don't think we have finally accepted that

I think we can proceed on that understanding and

see if we can come back and accept everything, but I am not
under the impression that we accepted that proposal.

It

sound to me to be something that we can really consider,
that I must say.
CHAIRMAN:

We want to go by consensus, but we must also

look at the majority view.

Democracy must count every-

where.
MR MUDGE:

I see your point, but we might come back to it

again.
MR RUPPEL:

The honourable Mr Mudge said that the main

difference is between our proposals concerning the control
of appointments of cabinet ministers.
of looking at this.

There are two ways

I don't think it is a principle pro-

blem.
CHAIRMAN:

You are out of order.

Isn't this what we have

-
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agreed on now?
It was the main point which was raised and not

MR RUPPEL:

answered at all.
MR MUDGE:

It seems to me this time I agree with the

honourable member Mr Ruppel.
MR RUKORO:

..

I think the honourable member is right that

under the discussion of the dissolution of the legislature
Mr Mudge also raised the question of the confirmation of
presidential appointees, or say the cabinet,

and I think he

had a question there of the president basically should not
appoint alone,
MR RUPPEL:

something to that effect.

He said that is the main difference, so it is

an important point.
MR RUKORO:

Whereas maybe some of us would feel that the

president can always appoint alone,

it is done elsewhere,

but it is a question of confirmation that comes in by the
legislature.
MR RUPPEL:

Yes, and I have an answer to that,

if I may.

I

just want to say, basically in the proposals which are
before you,

the legislature will have, by it right of veto

in any way,

a very effective way of controlling the consti-

tution of the cabinet.

I don't think it is a principle

difference whether you appoint somebody with the concurrence of the legislature or whether you leave it to the executive to constitute itself, but subject to the controlling
mechanism of the legislature.
it,

If they are not happy with

they bring in a vote of no-confidence in them and the

man lS gone.

In that way there is a sufficient control.

I

-
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think it is not a big problem.
point out,

That is what I wanted to

there is in fact provision made for that.

MR PRETORIUS:

On this point I also have a problem, because

if the president is elected by popular vote, with a majority vote,

his party may be in the minority in the Assem-

bly and then he has the power to nominate his council of
ministers from the minority.
MR KATJIUONGUA:

In theory it is possible.

I think we are coming now to the judicia-

ry which also deals with appointments.
must be very,

very careful.

I think here we

There are certain appointments

which must be made by the president on recommendation of
the cabinet,
net alone.

it is a business between himself and the cabiThere are certain appointments which are so

heavy that the understanding of the Assembly is also required.

I think when we come to those specifics we can

detail which ones should be appointed in that way.
CHAIRMAN:

We come to the judiciary and the first point is

definitely dealing with the chief justice.

Comments,

please.

MR MUDGE:

You have our submission, we are waiting for re-

action.

MR RUKORO:

I was going to say that it should be sufficient

for the president to appoint in consultation or on the
advice of the cabinet,

as well as in consultation with the

Judicial Service Commission,

not only the Judge President

or the Chief Justice, but all the judges of the Supreme
Court.

So,

appointed,

he must consult and then appoint,
they must be confirmed by,

say,

and having

two-thirds of

-

the legislature.
Supreme Court,

MR GURIRAB:
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That will apply to all the judges of the

including the Chief Justice.

It doesn't have to be two-thirds majority,

it

can be by simple majority.

MR KAJTIUONGUA:

I think he said'in consultation with the

Judicial Service Commission and with the approval of parliament.
CHAIRMAN:

The amendment is that he will appoint the Chief

Justice and all other judges in consultation with the
cabinet,

and on advice ...

MR RUPPEL:

Recommendation was the word,

on recommendation

of the Judicial Service Commission.
CHAIRMAN:

And approval by parliament by a simple majority.

MR KATJIUONGUA:
MR BIWA:
dent,

Depending on how parliament is composed.

If we really want to make the judiciary indepen-

I would suggest that we allow the president to nomi-

nate a judge, and this nomination should be done in consultation with the relevant bodies,
Committee,

the Judicial Service

and this must be subjected to the approval of

partliament by a two-thirds majority.

The reason why I am

suggesting that this be done by a two-thirds majority is
that a single party can form a majority in parliament,
if we make it only approval by a simple majority,
judge could be a favourite of one single party.
we must make it by two-thirds majority.

and

then that
Therefore

Only then can we

guarantee that that man is really independent.
MR KATJIUONGUA:

word parliament.

I think to avoid controversy we use the
We may understand it differently, but

-

38 -

pqrliament in my context is both houses of parliament by a
simple majority.
CHAIRMAN:

We haven't decided on the houses yet.

MR MUDGE:

Yes, we haven't yet decided how the parliament

will be constituted,

I am not going to argue about that,

but I do agree with the proposal that you have made, only I
want to include the Chief Justice,

the Judge President,

the

President of the Constitutional Court and the judges, that
they should all be appointed this way.

Is that the pro-

posal?
CHAIRMAN:

About honourable Biwa's concern,

Yes.

I think

we shouldn't think about our own current situation only. We
should also think of prosperity.

Maybe another way is also

to determine how long they are going to be appointed for so
that they have security.

Is it for life,

for so many

years, so that they know.
For life they have got to be independent,

MR KATJIUONGUA:

so that they know they might be removed.
DR TJITENDERO:

I agree in principle with the life appoint-

ment of the judges and people in the court, however,

I was

going to make a proviso that for the first group of the
people who would be appointed, because we are all new,
there be a term,
that,

x-number of years,

that

and upon conclusion of

in case we find some . . . . . . . . , that there will be

necessary and legitimate changes at a cycle of five years,
the same time as the Assembly and thereafter life appointments for the Supreme Court judges.
DR KATJIVIVI:

While I do agree with those idea, however,

I
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would like to have maybe some commission to look into that.
We must have some kind of mechanism to review,

to have some

kind of a judgment whether they are to be approved to continue the term of office, whether it is life or whatever.
,•

MR ANGULA:

I have a problem with life tenure of office.

Having a background of being a teacher and normally when
you are appointed as a teacher it is for life,

sometimes he

does not serve well because he can says "after all, you
can't remove me."

I think it is better to have an initial

period for a number of years in order to make sure that
these guys work.
That is exactly what honourable Tjitendero has

CHAIRMAN:
just said.
MR ANGULA:

How long did you propose?

DR TJITENDERO:

The lifespan of the National Assembly, five

years.
MR RUKORO:

I differ a bit from my honourable comrade here.

I think if you do not want to send the wrong signal at the
wrong time to some important quarters of our population,
then you will not talk about appointing judges for x-period
of time,

and have some kind of court to review these things

and stuff like that.

I think what you need really here is

to make appointments on merit and the merit,

of course,

will be the subject matter of the confirmation hearing,
having made the appointments,

make them for life.

grant for removal is incompetence.

and

The only

The man or woman has

become incompetent or is guilty of gross misconduct.
are the accepted notions for removing a judge,

These

and I think
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that is what we should really agree to and not have a trial
period within which people will be vetted, because one can
understand that ideologically, given our situation, we may
run into many problems.
MR BARNES:

I was listening again to my honourable collea-

gue Mr Angula.

Before replying to his teacher's life,

would like to make mention of the following:
same way a person is appointed,

I

Normally the

the same way he can be re-

moved and to maintain the independence of the judiciary,

a

trial period would not be the answer to the problem, because during the trial period he would act so favourably to
the person that appointed him,

that he will pass the test

and that test needs not be that he is independent.
Replying to the

influence his independent judgment.
teachers'
mission,

It will

situation, there you have the Civil Service Comand the same way the teacher was appointed,

if he

doesn't do his homework, he is fired by the same method as
he was appointed.

But the criterium should be on the

ability of a person.

You appoint him now and after ten

years he might become senile or mentally disturbed.

He is

not there for life, he is for life while he can perform in
an independent,

impartial way.

So,

Mr Angula can perhaps

tell me how the teachers operate for life.
DR KATJIVIVI:

I am a bit worried about the way we are

dealing with an important issue here.
herit

We are going to in-

judges who have been operating in this country,

and I

was just wondering whether there is a lesson to be learnt
in terms of inheriting judges who might be seen as opera-
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ting under conditions whereby they might have been deemed
to be ...

MR BARNES:

Brainwashed?

MR RUPPEL:

On the wrong side of the struggle.

DR KATJIVIV:

Not only on the wrong side of the struggle,

but are men who are maybe a bit older, but who have been
allowed to continue indefinitely.

These are the kind of

things we need to reflect on so that we begin a clean
slate, so that we do not have an individual who is perhaps
redundant for various reasons.
A judge could be operating under the laws he is

CHAIRMAN:

interpreting.

So, if he had bad laws, he was interpreting

them and passing sentence.
good judge,
laws,

If he has new laws, being a

a mature person like us, then he uses the new

interpret them and he can be a good judge, even he

had been passing bad sentences in the past because of the
laws.
MR MATJILA:

I couldn't agree with you more on that one,

because I myself, when the honourable member Katjivivi was
speaking,

I was thinking along the same lines,

that a judge

ought to interpret the law of the land as it is presented
to him.

But I only have a slight problem on the removal of

judges of their office, and perhaps you could help me on
this one.

It states here that one of the reasons could be

for instance physical or mental incapacity.

My colleague

Mr Barnes tried to touch on the question mental incapacity,
but that didn't satisfy me at all.

Mental incapacity could

also, depending of course on how the president himself
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interpets it, could also mean that this judge imposed a
severe sentence on my cousin for having stolen a bicycle
and I feel that he is mantally incapacitated.

Is there no

possibility of building into the removal of justice some

.

kind of mechanism?
MR RUPPEL:

I suggest, on the lines of what was suggested

previously by another speaker,

that we follow a similar

procedure as appointing them, with one difference.

We say

a judge may be removed by the president only on recommendation of the Judicial Service Commission from office, etc.
So,

the Judicial Service Commission will get all sorts of

doctors' certificates.
DR TJITENDERO:
Rukoro,

We were making proposals and honourable

I thought,

in as much as he said he was differing,

I think made a proposal that I thought had the necessary
proviso that I would have gone along with.
like to say,

First I would

let us in the interest of progress accept the

wording on page 30 of the document,

that we say that the

first appointment of judges will serve for five years,

and

the second group of judges that will be appointed after
five years,

I think the age is the same as life tenure,

either 65 or 70.

I think these are the conventional cri-

teria used in all judiciary systems.

So, whether we want

to stretch it to 70 or 65 is not an issue.

I think this is

included so that we can at least see who the judges are who
can continue in line with the new society,
new Namibia,

in line with a

in line with the aspirations that we are

creating henceforth, so that we will not end up with

-
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as honourable Rukoro has suggested,

that there will

be extensive hearing periods, when these fellows are being
appointed,

then that takes away the concern, but if they

will not be a hearing for the confirmation of this able men
and women,

then this wording,

I think,

stands.

So, I was

thinking that if we are making a proposal, maybe we could
look into that, the provision of extensive hearing until
they are confirmed, which means this individual is approving that we are here to serve today and tomorrow and
forever and that is accepted by the Assembly or the confirming bodies,

then that is no problem.

But if we are

continuing on the basis of the abnormal conditions now, the
transition,

and as honourable Rukoro has said,

there may

not be arbitrary actions of discontinuing people already in
the service, then this must stand.
sals here.

So, we have two propo-

We have extensive hearing appointed for life.

If there is no extensive hearing,

then this wording must

stand to provide a change.
MR MUDGE:

May I ask,

I think for the minutes it will be

necessary that whenever we come to an agreement or a decision,

the Chairman the will have to repeat it clearly.

I

don't think we have absolute clarity right now.
MR BESSINGER:

Before the judges get mad and before they

are installed for life,

I have a slight problem that we

have to discuss, because this thing will have to be implemented first,

there must be a beginning and we have said

that on recommendation of parliament and the Judicial
Commission,

the judges will be established.

Now you come
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to how is the judicial commission going to be established,
and I refer you now to page 31 of the working document,
article 76 ( l).

It states there:

"A Judicial Service

Commission thall be established which shall consist of the

.

Chief Justice,

the Chairman of the Judicial Service Com-

mission and the Attorney General."
people,

Who appoints these

the Judicial Commission, while we said under arti-

cle 34(2)

that the Judicial Commission is part of the

machinery to recommend and appoint judges.
DR TJITENDERO:

Article 34 enumerates the first appointed

group of people who are establishing the institution,

and

it is this that eventually results in the appointment of
the people who serve on the commission.

It is right there,

page 18 and 19.
DR TJIRIANGE:
ment here.

There was a discussion about life appoint-

Do I understand that, by so saying,

of article 74 is out?

paragraph 3

If the limitation is there,

then I

don't see the reason to have in 74(3) first 65 and then the
presidents decides on an additional five.

Either it is 70

or 65.
DR TJITENDERO:

I am sorry to have caused this confusion.

In some civil service structures you have a volutary retirement age and the compulsory retirement age,

and I

think

I would stick to the wording that is provided in the document which recommends specific ages,
have not agreed,
is 70 or 65.

I

65

or 70.

But that we

so I could not say with all certainty it
think the solution is given here, we could

agree on a reasonable age,

not life.

MR RUPPEL:
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This extension from 65 to 70 makes good sense

in our practice,

I have seen it many times,

that the judge

at 65 is fresh as an apple and he can go on for another
five years and is prepared to go on and serve with his
wisdom the country.

'

I think if we can just provide that it

is not the president who decides.
MR ANGULA:

The lawyers should not talk on this topic,

it

is self-serving.
MR RUPPEL:

The

For the purpose of this I am not a lawyer.

president can, on recommendation of the judicial service
commission, shall be able to extend.
MR MUDGE:

Now I want to propose that we adjourn.

I have

already informed you that four of us have an appointment. I
think we have more or less completed this discussion.
I

just ask,

May

am I correct to accept that in our decision

here we have included the ombudsman where we said they must
be appointed on the recommendation on approval by parliament.
CHAIRMAN:

We didn't include it.

about the judges.
MR KATJIUONGUA:

Here we are only talking

We will come to the ombudsman later on.
The remaining positions, we leave all

those positions to the office of the president, what are
his powers, who he can appoint.

We don't take it one here,

one there, get a whole list of all these things.
MR RUKORO:

We can solve that problem by simply inserting

one line on for instance page 19(j), where it says,
appoint the following persons.

to

We say "subject to ratifi-

cation by parliament to appoint the following persons'' and
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all of them are listed there.
MR KATJIUONGUA:

I have a problem there with Inspector-

General of Police.
parliament.
CHAIRMAN:

I don't think he should be appointed by

The cabinet and the president can appoint him.
We have agreed in

pr~nciple

the method.

We

must now include the categories that will be so appointed
by looking at the list.
MR MUDGE:

I want to make it clear,

I don't want to bring

in the Chairman of the Reserve Bank and all those people
under this category.
CHAIRMAN:

I am talking about judicial officers.

You will come with a list when you come back

this afternoon.
MR RUPPEL:

On page 19 we look at that list.

BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

(l5h00)

We have been discussing document B.

We have

come to the judiciary and we decided to itemise the appoints by the president.

It is for you now to give a list

of categories of those appointments within that formula.
We agreed on the Chief Justice,

all the judges.

On A.l9

there is a list of certain appointments the president can
make.
MR PRETORIUS:

Just a question,

the prime minister and

members of the council of ministers will be discussed at a
later stage?

MR GLJRIR!IB:

I don't have a problem with all the judges

being appointed, but what would judges include?
Justice to what?

From Chief

MR RUPPEL:

lhat would only be judges of the Supreme Court

and the High Court.
of Justice,
tice.
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The others fall under the Department

they will be appointed by the Minister of Jus-

Inferior courts fall directly under the ministry.

MR BARNES:

So,

it

lS

the Chief Justice,

the Judge Presi-

dent the President of the Constitutional Court and other
Supreme Court judges.
MR RUPPEL:

There is one problem, we have not discussed the

constitution and the structures of our High Court and
Supreme Court.

So,

if we could just establish a principle

and say the judges of the High Court and the Supreme Court,
as opposed to the inferior courts,

they will be appointed

according to this formula and then we leave it open for
later discussion who exactly.
DR TJITENDERO:

I also wanted to say that there might be a

difficulty with terminology, because in some systems the
Chief Justice and Judge President may be synonymous, and
eventually,

I think, we have to determine that.

You can

say it is the same position you have been referring to
twice.
CHAIRMAN:

Attorney General? (Yes)

Inspector-General of Police?

(No)

Auditor General? (Yes)
Chairman and

Membe~s

of

the Public Servide Commission?
MEMBER:

Only the chairman, not the members.

CHAIRMAN:
Bank?

The Ombudsman?

(Yes)

Planning?
MR RUPPEL:

The Deputy?

(Yes)
(No)

Governor of the Central
Director-General of

(Yes)
The Chairman of the Judicial Service Commis-

sion?

(Yes)
Some countries have a Police Service Commis-

DR TJIRIANGE:
sion.
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Do we need that?

Or it could be under the Civil

Service Commission.
CHAIRMAN:

Point (kk):

Any other person or persons who are

required by any other provision of this Constitution.
This we leave out.
DR TJITENDERO:

The commissions will be listed,

Service Commission,

the Civil

the Public Service Commission,

Police Service Commission.

the

I think all of them would fall

under the same class, but that one is not here.
of listing it is very important,

In terms

it must be there.

Do we have that creature in the constitution?

MR GURIRAB:

It is a notion that Comrade Tjiriange is advancing whether
it would be a good thing to have such a commission.
it is necessary, but it is covered under

(kk).

Maybe

We should

think about it, whether it is entirely essential for us to
have it now.
MR HAMUTENYA:

I think I heard honourable Rukoro saying

Civil Service Commission,

and I am wondering,

is there any

difference between the Public Service Commission?
MR RUKORO:
CHAIRMAN:

I said "judicial".
We will come back to it later on, deciding on

what the constitution will look like,

prime minister and

members of the Assembly.
MR BARNES:

Perhaps you did not see my name,

under (kk) we

accept that since we cannot identify at this point in time
the need of any other person or persons which would contri-
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bute to the good running of the country or good government
of the country,

and the judicial system, we accept that the

formula that is applicable to those that we have marked
"yes", will also apply to

( kk).

I did not want to take

anything for granted.
DR TJIRIANGE:

I have a problem, unless (kk) is needed to

replace, because if we go by the honourable member's addition and you look at the last sentence there,

"or any other

law to be appointed by the president", that law may not
necessarily require a "yes".
MR BARNES:

I am only referring to the judiciary, with your

permission, because we are discussing the judiciary.
MR RUPPEL:

We are discussing powers,

not the judiciary.

Powers of the president.
DR TJIRIANGE:

But I thought you said that everybody who is

going to be assigned under (kk)
MR BARNES:

Yes,

should be ...

the formula that the president appoints on

the recommendation.
CHAIRMAN:

There seems to be confusion.

DR TJIRIANGE:
(kk).

It is not necessary to put a "yes" at point

It should be left open.

CHAIRMAN:

That is what it is.

What did Mr Barnes suggest

which is causing trouble?
CHAIRMAN:

With reference to (kk),

I

just enquired whether

the same formula for appointment would be applicable to
those persons referred,
paragraph

which is unknown at this stage in

(kk).

MR KATJIUONGUA:

I think

(kk)

lS

a surprise packet.

Maybe

- 50 we can add,

"with the approval of parliament if necessary."

.

Why I am saying so,

is that maybe the president want to

appoint a Kissinger of some sort,

then it is a committee of

the president.
Are you satisfied with that formula?

CHAIRMAN:
MR BARNES:

We are not yet to decide, with due respect,

I

am still under the discipline of my caucus on final decisions.

We accepted, subject to ratification of my caucus.

DR TJITENDERO:

I do not understand that position, because

all of us are under the same provision,

so why should Com-

rade Barnes be in a position to go back to caucus?
CHAIRMAN:

We have been talking the whole morning, we

didn't say that.
MR BARNES:

How come now we are saying that?

For the simple reason,

you will appreciate that

all the members of the delegation is not here.
MR MUDGE:

Mudge is not here,

MR BARNES:

Staby is also not here.

okay,

I see.
My colleagues need to

be part and parcel of any decision, because those decisions
we will have to defend with our caucus.
CHAIRMAN:
MR BARNES:
CHAIRMAN:

My point is, do we continue now?
Yes, we continue.
But when he comes back,

we will taken back to

the whole discussion.
MR BARNES:

We are coming back onto so many various things

of the constitution.
MR GURIRAB:

We would need a ruling of sorts on this point.

Even if the honourable last speaker has not raised this
point,

I found that even if the majority in this committee

- 51 demonstrated consensus, there has been a tendency this
morning that we were seduced,

I felt,

to suspend making a

decision on certain things, because there was a need on the
other side to consult their caucus.
make progress that way.

I don't think we would

So, we should be able to decide on

those things that we are competent on as members of the
Constituent Assembly, to make decisions and not refer them.
We could invoke the same principle.

It is a clever nego-

tiating tactic, but it is too blatant for any sensible
person to miss the input of it. So,

as a committee here, we

should look at whatever we are discussing and decide when
we are in the position to decide.

A delegation may dis-

agree, but we should be able to make decisions on the basis
of a clear majority once that is established.
CHAIRMAN:

Yesterday honourable Dirk Mudge was suggesting

that we go ahead to appoint two guys from heaven so that
they can sit in and take decisions we make here and go and
redraft, which implies we make decisions here without referring them to caucus, unless it is an issue of material
dispute.

That is our procedure.

So we are here to make

decisions.

That is the ruling.

MR RUPPEL:

I want to go back to the substance of what we

had,

I think by adding the words "or necessary or

( kk).

anything" will not add or take away from the principle
which is in this sentence as it stands.
i t , '' e s h o u 1 d n ' t

touch i t , i t

We shouldn't add

i s f i n e as i t

l

s .

If parlia-

ment passes a law and parliament feels it should be subject to certain restraining conditions,

the appointment,

- 52 then parliament will say it.

But to add the words "if

necessary" just leaves it wide open anyway.
It may be a new institution for which no-

MR KATJIUONGUA:

body is available, and the president may do something.
'
That is why I want to have that security
that the president

in doing what he is doing, may or he may not.
MR RUKORO:

Yes,

I

just wanted to emphasise the same point

and especially give our honourable member the assurance
that that formulation "where necessary" actually takes care
of all his problems, because it says, depending on the
nature of the appointment, parliamentary confirmation might
be necessary.

Then your problem is taken care of.

Whereas

if you are going to say everything under (kk) must have
parliamentary confirmation, that is going to far.
too wide a net to cast.

So,

It is

I think you will have no

problems with your caucus with that formulation.
MR BANRES:

I am not in dispute with the principle, I

just

want to be afforded the opportunity, because it was agreed
from day l,

in accordance with the mandate that I have just

scrutinised again,

that the opportunity will be there that

the ultimate confirmation comes from a caucus under the
system that we work.

So, all I am saying,

I am not in

dispute and I enquired - and this has now been cleared whether the same formula will be applicable to those unknowns in (kk)

that my honourable colleague Mr Rukoro has

also brought greater light.

Therefore I say,

subject to

consultation and approval of my caucus, we on this side
haven't any problems with the principle and what has been

-
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decided.
MR KATJIUONGUA:
are not a caucus,

When the four of you are sitting here, you
the caucus are the other people that you

meet in another room.

But when you talk when Dirk is

there, you don't talk about "subject."

When he talks in

your presence, he doesn't say "subject to confirmation with
my caucus."
MR BARNES:

Why do you now in his absence do that?
That I think is where the beauty of the ACN's

policy of own affairs comes in.
MR MATJILA:
member,

Mr Chairman, may I hear from you or from any

perhaps if I could get an appropriate example of

people we are talking about here,

any person, what cate-

gorles of people we would be referring for instance?
CHAIRMAN:

Economic advisors ..

MR KATJIUONGUA:

In the United States they have the

National Security Council.
of the law of parliament,

That is not a committee by way
it is simply an institution

created by the president.

So people like Kissinger or

Brezezinski, whoever they might be, can be appointed.

But

you might appoint something with far-reaching financial and
political implications which may require the approval of
parliament, cases like that,

just to allow for flexibility

that you can also tell the president everything he wants to
do must come to parliament,
MR MATJILA:

In other words,

it can't function.
the formula that has been

agreed upon here will not be applicable in this case or in
the case mentioned by Mr Katjiuongua.
CHAIRMAN:

It will be open depending on the nature.

If it

- 54 is an important one, it will go to parlia~ent.
MR MATJILA:
MR RUKORO:

I have no problem with that.
One more addition on the list of those who need

parliamentary approval,

point (c) on page 18:

to accredit ambassadors."
MR BESSINGER:

Our

.
own

"appoint and

ambassadors.

Can someone just now read out the list that

we have now finally agreed would be subject to recommendation so that we are clear,
MR RUPPEL:

starting from 2(c).

The appointments which are subject to this,

ambassadors certainly not.

the

Point 2(c) is one of the cate-

gories where the president appoints them.

We didn't say

that they must be subject to this formula.
CHAIRMAN:
MR RUPPEL:

It was just added and accepted.
That is why I had to get clarity,

(c) was now added to this list of (j).
subject to the formula,
CHAIRMAN:
MR RUPPEL:
GURIRAB:

I thought

But is that also

the ambassadors?

Yes.
Good,

we have the ambassadors.

Can I help?

All the judges, and we will deter-

mine when we get to a discussion of the other courts;
the Attorney General,

Auditor General, Chairman of the

Public Service Commission,
tral Bank,

Ombudsman,

the Director General of Planning,

of the Judicial Service Commission,
CHAIRMAN:

Governor of the Centhe Chairman

Ambassadors.

And under (kk) also those who will require that

kind of procedure.
DR TJITENDERO:

Did we not add two suggestions there,

the

Judiciary Service Commission and Police Service Commission?

- 55 DR TJIRIANGE:

It is not there.

DR TJITENDERO:
MR GURIRAB:

Oh,

it is not to be part of this.

These are the people that would require par-

liamentary approval.
,•

MR RUPPEL:

When we ask the drafters should the add (mm)

for the Chairman of the Judicial Service Commission or put
it before this, but it should be in this list.
CHAIRMAN:

What is the confusion?

Let's continue.

We are

using paper B, we covered them all up to E.
MR PRETORIUS:
CHAIRMAN:

I still have a problem 1(1)(2){c).

The President has the power to appoint all the

members of the council of ministers.
MR PRETORIUS:
31 ( 2),

What is the problem?

My problem is that according to article

"the president shall directly be elected on a

secret ballot by a simple majority of voters" and you will
still have to get to know me as a very idealistic person.
Say for argument's sake I am elected as president by simple
majority vote, but Swapo won the majority of seats,

am I

then in the position to appoint my ministers from the minority party?

It is very important to me, because the

president has the power to appoint all the ministers and
prime minister.

That is the question I want to ask.

So,

it may be possible that Swapo, with a two-thirds majority,
will have no one in the cabinet.

In theory it is possi-

ble.
DR KATJIVIVI:

I think you have to be realistic,

dealing with a reality.

you are

As head of state you have to con-
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form and do what you think is ....
CHAIRMAN:

On that point,

I am wondering about the charac-

ters who are going to be appointed presidents and ministers.

I think we are going to appoint reasonable and

honourable men.

George Bush won the elections, but he

lost the parliament.
MR PRETORIUS:

I am quite satisfied with it, but then all

of us know that this might happen.
MR GURIRAB:

My answer to the question would be yes, but

that relates to the relationship between the president and
the parliament.

If he is required to appoint the ministers

from parliament, of course,

it will be a non-starter for

him, but if he has the option to negotiate and get some
from there or get people from his party outside, he can do
it.

It depends on what we decide on the remainder of the

branches.
CHAIRMAN:

Unless we decide the question the cabinet and

whether the house will confirm,
to be solved.
confirmed,

the question is not going

When we decide they are not going to be

then we can say how it is going to work.

MR RUPPEL:

I want to go to the next point.

The judiciary,

that headline in 1{1){2) of the DTA-critique is a bit deceiving.

If you look at (c) it is really not about judi-

ciary anymore.

Now we are firmly in the council of

ministers area.
"judiciary".

I don't know why it is under the heading

Even with a lot of imagination it is diffi-

cult to place it there.

I don't know who put this together

- 57 but there is this error, and with the liberty of changing
things on behalf of the DTA I propose that we take out the
judiciary at the top to make it clearer, because it doesn't
relate to it.
CHAIRMAN:
MR RUPPEL:

But some things do.
But that particular one doesn't.

MR KATJIUONGUA:

We have only dealt with the judicial part

of the appointments by the president,

the other point is

still coming.
CHAIRMAN:

My point is that we have finished judiciary now.

Now will we go to executive.

If there are things listed by

DTA under judiciary and the refer to executive,

they will

be discussed there.
MR RUKORO:

I have a problem with the procedure we have

been following up to now,

in the sense that document B re-

presents no more than a critique of the DTA of the 12-point
by honourable member Ruppel.

Honourable Ruppel's expose

here represents specific, concrete proposals with which we
either agree or do not agree and we can amend them in a
concrete way.
thing.

The DTA-paper is just a criticism of this

We go through this exercise, we still have to come

back and instead of using the 12-point one directly as a
basis ...
CHAIRMAN:

That

lS

a good point of order raised.

We have

to deal with the points which are trying to answer these
things,

how to curb the powers of the president.

MR BARNES:

I have no problems with the very,

very bright

...t'-~~:

-:~~>.~
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idea.
Now we go to paper c, starting with page 17,

CHAIRMAN:
artile 30 -

(1) to (4).

listing from

Any comments on that?

any disagreement on point l?
number 2,

Then you have a

The Division of State Power.

Accord.

Is there

Then we come to

"The executive power of the Republic of Namibia

shall vest in a Cabinet of Ministers."

That is an improve-

ment.
MR KATJIUONGUA:

I would prefer a different formulation.

"The executive power of the Republic of Namibia shall vest
in the President and in the Cabinet of Ministers",

assuming

that the president is also the chairman of the council of
ministers.
CHAIRMAN:

He is the leader.
Accepted,

MR PRETORIUS:

thank you.

No 4.

There again I want to propose that we put a

fullstop after Cabinet and delete "but he shall not be
obliged to follow their advice."
CHAIRMAN:

That is a mistake,

finished that part,
MR KATJIUONGUA:
cutive president,
going to discuss.
CHAIRMAN:
now.

it is already out.

We

point 6 goes to the holy men.

It means here we are agreeing on an exesubject of course to other things we are
The principle is now established.

The decision is,

and I think I want to get this

He is saying this now means,

the decision we took

means that we are agreed on an executive president?

MEMBER:

Yes.

MR BARNES:

Except for the one word here,

I prefer not to
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use the words "in consultation with".
CHAIRMAN:

No, we are taking that decsion.

The decision is

that there will be three branches, and therefore he is
asking, does that therefore mean we are going to have the
executive president?

The decision is yes.

You can now

make hour point honourable Mr Barnes.
MR BARNES:

Act in consultation with, subsection (4),

"act

on advice of the Cabinet."
CHAIRMAN:

That is what I

appoint the ministers,
MR KAJTIUONGUA:

tried to say earlier, when you

they are all your advisors.

I don't think

what Mr Pretorius said

you should stop at the Cabinet.
CHAIRMAN:

If it says "be obliged to act in consultation

with the members of the Cabinet", they are saying "on advice of Cabinet" is different.
MEMBER:
CHAIRMAN:

I propose we adopt that.
Yes,

"on the advice of the Cabinet", because

they are all his advisors.
MR BIWA:

Why don't we require the president to follow the

advice of the Cabinet?
CHAIRMAN:

This is what we are saying,

to act on the ad-

vice of the Cabinet.
DR TJITENDERO:
and balances.

This morning we were talking about checks
Now,

if we say "on the advice", we will have

to keep in mind as to what exactly we are using with the
two prepositions.

"In consultation with", gives the

president still the outside option.

"On the advice of" is

- 60 very much binding.

There is no other option.

In accordan-

ce with the principle of the executive presidency, the
president -

and I think we have to in all sincerity think

not in terms of the negative experiences from Africa and
Third World - the principle is an executive head and I
think if we go to the extent of saying "on the advice of",
as opposed to "in consultation with",

I don't know what we

are doing to ourselves and the future institutions here.
strongly and very humbly oppose.

I

I would think that "in

consultation with" is an executive, practical, conventional
decision-making procedure.

I don't think, because we are

bound by our negative experiences,
ples from negative quarters.
frank,

take stereotipic exam-

I think we have to be very

we are not making this for ourselves, quite ob-

viously, and I also want to say that when we are making
these decisions, we must know that we are not even in the
position in which our comrades were in Zimbabwe, where our
colleagues from Zimbabwe were pointing to Lancaster House.
This is a historic opportunity we have been given as Namibians to write this constitution ourselves, either to mess
it up to take into account our actions that we are taking
today,

and I am inclined to think that we are thinking too

much of the immediate environment.

"In consultation with"

is appropriate.
MR BARNES:

We feel that it is important that the president

should act on the advice of his cabinet, because "in consultation" doesn't give a clear direction of cabinet which
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could promote cabinet-harmony, and also it is in line with
the checks and balances that we said was important for the
good government function.

So, the "in consultation with",

I would strike a balance and say the following:

"In con-

'

tultation with and on the advice'of", if that could solve
the problem.
MR RUPPEL:

Yes, I think the more crucial one, and we are

getting bogged down on some technicality, the principle is
stated in paragraph (2) which is clearly stating the joint
It says:

exercise.

"The executive power vests in the

Cabinet headed by the President", and whether you say here
at the bottom "in consultation with and on advice" doesn't
make a big difference, because the executive function of
government vests in the cabinet headed by the president.
So, it is really splitting hairs, it is not going to make a
difference at all.
MR KATJIUONGUA:

I tend to agree with Dr Tjitendero here,

we shouldn't make our president look like a puppet.

I

think the word "obliged to in consultation" is important.
It looks like he is going to take decision after consulting.

When you are obliged to somebody,

it means you must

take their advice, and if you say "advice" it is not good
for his dignity.
CHAIRMAN:

I think that says it very well.

Anything

against that logic?
MR RUPPEL:

So, we leave it like it is.

MR BARNES:

What have we decided now?

"On the advice of"?

"Except as may be otherwise provided by law,
CHAIRMAN:
president shall, in the exercise of his functions, be

the
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obliged to act in consultation with the members of the
Cabinet."
MR BARNES:
CHAIRMAN:

We said "on the advice."
The suggestion made by honourable Katjiuongua

.

was accepted by the others.

I hate to disrupt the meeting now, but if you

MR MUDGE:

have been absent for some time, you might come back and repeat things.

Just on the word "advice", I

think the word

"advice" in this connection has a special meaning.
not just advice,

it has a legal meaning.

It is

Advice means that

the president will not be able to act on his own, when you
say "on the advice."

When you say "in consultation", it

doesn't really mean anything.

As far as I am concerned,

when you say the executive power vests in the Cabinet of
Ministers headed by the President",
now okay,

then it seems as if it

it sounds nice, but then if you go on to para-

graph (4) of this document C and you read there that he
shall act in consultation with the members,
now again referring to the executive,
otherwise provided by law,

that is sort of

that except as may be

the President shall in the exer-

cise of his functions be obliged to act in consultation
with the members of the Cabinet.

That doesn't mean much.

Then it goes on and it says, but he shall not be obliged
to ....
CHAIRMAN:

No,

MR MUDGE:

But it originally read he will not be obliged. I

that is out.

wanted to point out that as far as we are concerned ...

MR GURIRAB:

On a point of order, we cannot work this

way, with due respect to honourable Mr Mudge.

We deleted
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the material after "C~binet", we put fullstop in your favour.

So,

that is out, we shouldn't go back to that,

is deleted.

that

We have discussed the matter and arrived at

the formulation that clarified.

Honourable Katjiuongua
.•

argued the case.

The con troll in"g words are "the President

shall in the exercise of his functions be obliged".

After

that, whether it is on advice of or in consultation with
doesn't matter, he is obliged.

That is what the control-

ling word is.
CHAIRMAN:

Thank you for the clarification.

Article 31 -

the election of the President.
MR BARNES:

On a point of order.

May it be recorded that

we recommend "on the acvice of", because we feel it is in
line with what we have discussed.
CHAIRMAN:
MR BIWA:

Article 31.
For the sake of record I would also like to say

the following:

I would have liked to have an explicit

requirement that the president is advised by the cabinet
and he is obliged to follow that advice.
here,

Now, as it stands

he is obliged to consult, but he is not obliged to

•

follow that advice.

He is merely obliged to inform on his

actions and he has the right to proceed with that action,
even if that action is not approved by the cabinet, and
still he will remain within the framework of the constitution,

because the constitution does not say that he must be

advised and should take that advice.
is obliged to consult.
CHAIRMAN:
record.

It only says that he

He can consult and proceed.

This is what has been decided.
Article 31.

That is for the

-

MR KATJIUONGUA:
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I have a problem with (2).

would prefer (2) to read as follows:

I think I

"The President shall

be elected by both chambers of parliament in a joint sitting by a simple majority and that the President should not
hold office for more than two pe;riods of office, all in all
then years."
CHAIRMAN:

We didn't decide yet about the chambers.

MR KATJIUONGUA:

I am trying now to introduce it, because

it is part of the process.

It is simply to try to intra-

duce it at this stage.
CHAIRMAN:

The proposal is that we discuss legislature

here?
MR KATJIUONGUA:
CHAIRMAN:

Is that going to give us good,

MR KATJIUONGUA:
CHAIRMAN:

That is right.
proper order?

It is only to elect the president.

Can we say that you keep that in abeyance until

the DTA is going to propose the two chambers.

If we bring

in the legislature here, you are going to mix it up.
DR TJITENDERO:

To bring in a combination of one thing that

exists and the other one that doesn't,

I think is giving us

an independent variable that we cannot draw a conclusion
on.

I have understanding for honourable Katjiuongua's

position but we cannot in all honesty discuss a combination
thereof, because if we do want to do that,

then we will

have to first discuss the merits and demerits of the bicameral parliament.

But we did say,

let's first discuss the presidency.
presidency,

I do recall, that
Once we agree on the

thereafter everything would follow from then.

But I think we cannot at this point, unless we want to
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devote five minutes to discuss on the merits and demerits
of the bicameral parliament, at this point I do not see any
basis on which we can accept the formulation by honourable
Katjiuongua.

We have to go on the basis of what is here

and maybe come back later on to

~hatever

we have already

agreed.

MR RUKORO:

Yes, I agree with both gentlemen here in the

sense that the link between the two is there, but I feel
like Dr Tjitendero here, that for the purposes of our current discussion we can substitute the phrase "both houses
of parliament" with simply the "legislature", because up to
now we have talked of parliament or two-thirds of the
legislature or confirmation by parliament,

knowing full-

well that every person has reserved his or her own version
of what constitutes the legislature, so that when we come
here, that is where he will come in and say,

"when I said

legislature under the presidency, I meant two houses."

CHAIRMAN:

I think you are right.

Comments on (2) besides

the question of two houses.

MR RUKORO:

Honourable member Katjiuongua came with fairly

substantive concrete proposals on this and I don't know
whether we appreciate what he said.

CHAIRMAN:

Could he repeat it please.

MR KATJIUONGUA:

It is proposed that the president is

elected by the legislature by way of a simple majority and
that the president should not hold office for more than two
periods in office, all in all ten years.

CHAIRMAN:
terms.

The term is limited to two terms,

two five year

The DTA says 12 years, two six year terms.

MR RUPPEL:
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I think we should look at this.

The president

and his cabinet should go together because they work
together.

I think it is not good to have a five year life

of a parliament and a six year life for a president.
MR MUDGE:

We will make this

far~reaching

concession.

Don't ever tell us that we are unreasonable.
CHAIRMAN:

Two five year terms.

MR BARNES:

And elected by parliament.

CHAIRMAN:
that one,

Agreed.

That is not agreed.

The debate is still open on

and I really hope you will make a far-reaching

concession on that one.

The other one reads that he will

be elected directly, not by parliament.

There is a sug-

gestion that it must be by the legislature by simple majority, by honourable Katjiuongua.
amendment?

Any objections to his

Is it accepted?

MR GURIRAB:

Yes, some of it,

some of it not.

The sugges-

tion by election by parliament obviously should not be
acceptable, but the tenure of office is acceptable.
MR MUDGE:

We are going to elect the president,

a month's time in our parliament.

So,

I hope,

in

if you do not have

serious objections doing it now, why must you have serious
objections doing it in five years from now?

If you insist

we can have another election.
CHAIRMAN:
MR BARNES:

Yes,

it can be done,

that is one possibility.

And then the regional election is the third

election.
MR HAMUTENYA:

We all have election-fatigue now, we don't

want to go back to election.
MR RUPPEL:

That is a psycholotical answer to a logical
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MR MUDGE:

I have much appreciation for the honourable

member Hamutenya's support that I had so far.

So, at least

for once he can differ from me.
DR TJITENDERO:

I

think we want

Going beyond what is given,
in,

~o

have an input into this.

that honourable Mr Mudge threw

that we are going to elect our president in a short

time,

I am willing to discuss the advantages and disadvan-

tages, because we have already been elected.

I believe

that nobody sitting here has not been elected, but in the
long run,

I think everybody has said it, we are writing the

constitution for prosperity.

We have lived and some of us

are about to outlive our time, we are all in the forties
now,

and therefore I want to ask,

are we only going to

consider the immediate experience of our elections or are
we also going to consider the principle that we are espousing?

For example, we have had constitutional experts

who talk about the direct election of the president and a
president elected by the National Assembly.

Both obviously

have lessons,

A president

advantages and disadvantages.

elected by the Assembly,

I think honourable Katjiuongua

also mentioned this in his eloquent speech,
today,

yesterday or

that your accountability as an executive, elected by

the Assembly,

is by logical extension to that Assembly.

A

president elected by the direct election by the populace,
when a conflict situation arises,

also has -

and we are not

saying that at all times it will be the president who will
be wrong - but sometimes the collective wisdom may also be
out of step.

But when such a situation arises,

then at

least the president,

68 -

the executive head does have the op-

tion to say that the mandate that she or he has is greater
beyond the immediate confinement of the Assembly,

and I do

not claim to have wisdom or to have answers to this, but I
term~

want to be informed not in

of the immediate political

achievements that all of us are aspiring for,
nation-to-be.
to say that I

What are we looking at?

I

but for a

think if we were

am very close to achieving the presidency,

maybe election by the Assembly, we may draw some conclusions, but if we say that we also have the greater responsibility to set the foundation for national unity,
tional reconciliation,

then maybe we want to look for a

greater mandate beyond the natinal assembly.
I

na-

have the answers, but I

I

do not say

want to have a debate on this so

that we can be informed on both sides,

and when we finally

make the decision and say the president must be elected by
the Assembly, we do know exactly what the implications are.
I

also want to revert back to the statement to say that

when independence in Zimbabwe was achieved,

at least our

colleagues there would point to Lancaster House and castigate that.

I

am saying we don't have that opportunity.

We

have been the golden and historic opportunity to make today
and tomorrow and for years to come the foundation of our
democracy,

and therefore I think this issue should not be

concluded immediately on the basis of feelings, but we
should inform one another.

I would like to be informed as

to what the disadvantages are of a president who is directly elected, which is a position that I strongly support.
Therefore,

in conclusion,

I

want to stick to the position
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that the president must be directly elected by the populace, leaving the doors open for convincing arguments for a
president who is elected by parliament.

MR HAMUTENYA:

I would like go

yesterday and tell a bit more.

~ack

to my position of

I do have a problem.

I

believe very firmly in the notion of separation of powers
and for that reason I seriously have problems to agree to
the proposition that the president should be elected by the
legislature, whether it is single chamber or bicameral,
because once you have done that you cannot talk about the
president as being on par in terms of power-sharing with
the legislature anymore, because he is an appointee of the
legislature.

That is my basic problem.

If you say fine,

you don't want a president who is directly elected by the
whole nation,

I would still propose the other alternative,

you simply have to accept that you are going to have him
from the majority party or from a coalition of parties
which agreed to it together .

That way still makes him a

...... president and not just a figure-head, because the
problem of figure-head is what we are trying to avoid.

We

want a genuine balance of checks and balances or division
of power.

So, for that reason I am still saying that we

had examples in South Africa here.

The President of South

Africa is president by virtue of being the leader of the
majority party that won the election.

I said yesterday if

you look at the parliamentary democracies, Great Britain,
Australia, Nieu Zealand,

India, Canada,

their executive

powers actually reside with the prime ministers and he
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comes into that position by virtue of being the leader of
the majority party.

So thetefore I am saying we have ~wo

options here and as far as I

am concerned these are the

only options, either you take it that he becomes the presidents whoever leads the majority:party, or you say he be
elected by the electorate of the nation.

I

am not so

strong insisting that he should be elected nation-wide.

I

will accept it if he is the leader of the majority party,
but I

have serious problems to have him elected by parlia-

ment.
MR KATJIUONGUA:

I

think now we are coming closer to the

problem raised by Mr Pretorius, because if the president is
actually the leader of the majority party and the term of
office of the president,

the national parliament, concur,

then it essence it means, and if the president also is
elected by parliament, it simply means that when his party
no longer enjoys the majority in parliament, he cannot be
elected.

I

think it follows very clearly.

have the president elected directly,

Then, if we

then we must also look

into the question of either the president being allowed to
appoint his own cabinet which might not necessarily be
members of parliament, or otherwise,

as they do in France,

you may have a situation where the prime minister, who
would be appointed by the president, does not come from the
party of the president.

There you have a division of power

just like we had with Francois Mitterand and
France.

So,

I

in

think here we must find out exactly what

system of presidency we are having, because if you have a
president who is elected nation-wide and does not happen to
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be the leader of the majority party in parliament, then the
president may have to appoint a prime minister from a party
that is not his own.

Then it must mean, like in France, he

cannot appoint another cabinet, the cabinet must be the
cabinet of the opposition party that is there.
way it works, he cannot do anything else.

That is the

If we are going

to have a president elected separately, then I think the
point by Mr Mudge also comes up,

that right now, after we

have finished this constitution, we are going to have
another election to elect the president.

If he is not

elected by the legislature, if he is elected separately,
then the implication is that we must have another election
now to elect the president.

So, if we follow the method

that we talked about before,

that the president is elected

by the Assembly and this time it happens to coincide that
the majority party and the president come from the same
party, then this is a very smooth thing to say he must be
elected by the legislature, of which right now the majority
is Swapo.

So,

it is very easy this time.

writing this constitution forever,

But if we are

then we must be careful

to say we want the constitution and independence ready by
the middle of January and to say the president must be
elected directly.

MR STABY:

I think those are the implications.

My mind is orientated at some practical issues

with regard to the election of the president by the people
directly.

First of all it would appear to me that if he

does receive his mandate directly from the people, then he
is responsible to the people directly.

So, the first

question that I have is, what is the point of including in
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our suggestions here the machinery for the removal of the
president from office?

If the president is responsible to

the people, then the legislature cannot interfere, can it?
That seems to me to be the logic of it.

If the president

is responsible to the people directly, having been elected
by the people directly, what machinery does exist in order
to enable the people to impeach him, other than by the
normal party-political process?
MR RUPPEL:

I am looking for answers.

If we adopt - and I think we should - the

principle of the people electing an executive president,

I

think it is absolutely essential to bear in mind that it is
essential that there is a direct link of trust between the
people on the ground and the principal executive.
talk about the legislature.

We don't

There is a certain way of

accountability there between voters and the legislature,
but the relationship between the voter and an executive like the chairman of a football club -

is quite different.

We are talking about two different things.
writes laws,

The legislature

it sets the frame for the whole construction

of the rule of law and all that.

So,

there is a special

relationship between the people sitting in parliament,
making laws,

and the people.

ciple, with all due respect,

But the accountability prinis different and we must

realise it.
MR STABY:
understand.

In what sense?
In what sense?

That is what I am trying to
A mandate is a mandate,

respective of what position you are elected to.

So,

irthe

accountability is in terms of the mandate.
MR RUPPEL:

There is a difference, because you don't elect
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somebody with a mandate to make your laws, you elect them

.

to be an executive, and all you do is, you place a special
kind of trust in a special kind of person.

It is diffe-

rent for that reason.

MR GURIRAB:

In amplification

t~

the intervention made by

honourable Hamutenya by way of adding to what he said, the
functions of the president of the republic, are unlike
those of any other public servant by law.

We don't have

tradition, but by reference to other existing systems, he
is so to speak the first citizen of the land.
the symbols of the state.

He embodies

He is the first spokesman for

the national well-being and security of the state and of
the people.

The functions that we have defined, even here,

for the president are unlike those of any other and I am
therefore in favour that that pers6n should be elected by
the people themselves.

There is no other person.

We have

not finished the rest of the paper, granted, but there is
no person,

at least conceptionally, that would occupy the

position that he would be occupying in the society.

There-

fore he should get the mandate directly from the people
themselves.

We have talked about separation of powers, we

have talked about checks and balances, and within that we
have agreed in some instances, and we will discuss the
later when we get to the appropriate parts of the document,
but there will be built in mechanisms to check his powers
and his functions through the mechanisms of the legislature and through the mechanisms of the judiciary.

Basical-

ly I support the position of my colleague here.
DR TJIRIANGE:

I

don't see any contradiction by the legis-
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lature having a certain kind of control over the president
who is directly elected.

It is for convenience sake that

the same people who have elected the legislature are the
ones who elect the president, and through the legislature
they may control and check the p;esident and there is no
contradiction there.

It can also go to the judiciary, in-

dependent as it were, that iudges are being appointed by
the president with the approval of the legislature, but yet
there is control over certain things directed to the same
president.

So, I don't see any contradiction in that.

These are checks and balances.

If people want to control

the president that they have elected through the elected
members in the Assembly, there is no contradiction in that.
MR BARENS:

With the best will in the world I find it dif-

ficulty to comprehend,

referring to my honourable learned

friend on expelling that we are discussing two different
areas if we say the president should be elected by secreta
ballot by the people and we say that he should be elected
by the legislature.

The fundamental here is accountability

and even with the checks and balances, let me use the
following example:

When one fights an election, you go

with a manifest to the people what you undertake to do if
they have trust in you and have faith in you to elect you
to sit in that legislative assembly or in the parliament.
Being good politicians like we are around this table, we
live up to those undertakings in the manifesto.

The presi-

dent has a manifesto on his own.

Obviously he has to pro-

mise something to get the votes.

So, he has one mandate of

the people which would not necessarily be the mandate of
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the members that have been elected.

So, you start off with

conflicting manifestos or conflicting mandates.

That puts

the president, elected by the people, in a situation that
he would have divided loyalties, because having accepted a
multi-party proportional representative parliament, if the
president is elected by parliament, then those checks and
balances we have so very painstakingly discussed, becomes
effective because the president is accountable to parliament.

Again, Mr Chairman, we have built in checks and

balances that even with the appointment of the Judge President it has to be ratified by parliament.

But if the

president is elected by the people, he could appoint somebody and say it is the people's choice.

We are building in

conflict by not keeping the three main issues, the president,

the executive and the legislature, as a package deal.

Again allow me to refer to what my colleague, Mr Mudge,
said.

Unless we can say another election, because then we

can argue the point, but if we are desirous to speed up the
independence process to become independent and to get - and
this is not politics - the colonial power out of our country, and if that is accepted to elect a president by parliament, what would be the difference in future?

I say it

is imperative that the president should be elected by parliament for the very reason that it is a long term investment for generations to come, because the possibility is
very viable,

it is very much there that a minority party

might have a popular bloke like myself and he is elected as
president and he is of the minority party.

On the basis of

this we feel that to keep the package intact in

the best

.~y~;; ;~~i
•_:--
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interest of good government, the president should and must
be elected by parliament.

MR BIWA:

Mr Chairman, I am opposed to the direct election

of the president, or I was opposed.

When I

entered this

chamber for the first time until this afternoon I was opposed to the election of the president directly.
we have built in checks and balances, which I

think would

work effectively, my mind has changed somewhat.
reason why

I

But after

The main

was opposed to the direct election of the

president is because I don't believe that a president,
directly elected by the electorate, can be controlled by
the parliament.

There is a serious need that the parlia-

ment must be controlled by the cabinet and the legislature.
But after we have agreed on a number of checks and balances intended to keep the president in check, I

can agree to

the direct election of the president, provided I

am assured

that these checks and balances can keep the president in
check although he is directly elected.
DR TJITENDERO:

I

Thank you.

want to say three things please.

One, I

think we are going into lapses and relapses of what we are
discussing.

First elections.

When we talk about the elec-

tions - let's take those present here as elected representatives.

I want to see a rational submitted that would

take the president inexorable exercise into electing the
Swapo-president as the first president out of commission.
Why is that going to happen?

Simply because he does not

have necessarily super superior qualities over the other
presidential candidates.
The fact of the matter remains
that is coming from the majority party.
Whether you take
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it from there, direct election, he was elected by the people.

The party was elected by the people over all other

parties.

Take that up to the Assembly.

negate that?

Can the Assembly

I do not think that the Assembly can.

Secondly, rule of law is the

pre~ise

that we are operating

under, and I do not see any fears or concerns about checks
and balances.

Why are we talking about checks and balan-

ces if we cannot subject those to the rule of law?

And if

we do subject those to the rule of law, obvious then we are
saying the president directly elected will be subjected to
the supreme law that governs everybody and nobody is above
law.

So, the legislature has norms, rules, laws that will

curb the president.

I think this is where we are bringing

in the checks and balances.

We cannot talk about checks

and balances in abstraction if we don't attach them to a
basic value position - rule of law.

So, I would like to

hear independent submissions that would bring a president
into existence, into election, who does not come from the
majority party or the party that wins the majority over all
other parties, and if that is the position, then maybe what
we are missing is that we are forgetting that we talk about
law is supreme.

We are not talking here about the tradi-

tions that we come from and the practices.

We are talking

about constitution as the law of the land, and if that be
the case, then obviously if we take the results of the past
elections, we are going to elect a first president, and as
I said, the criterium that we are following is not because
this president was an angel, it is because we have accepted
certain rules.

All parties stood at equal footing, one
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party won and it is from that party that the president will
be elected by the National or the Constituent Assembly, the
first president to be elected from there.

Even if we say

he will be elected directly by the people, with the confirmation of the parliament, he

wil~

.

still be coming from the

majority party, and if that be the case I don't see the
argument - I am at a loss.

Can we elect a president from

the Assembly other than the leader of the majority party?
If the answer is yes, then we can go on and argue.

If the

answer is no, then what are the guidelines or the controls
that you are trying to build in?

The controls and guide-

lines we are trying to build in are the ones coming in in
terms of the president, he or she being controlled by the
built-in devices, that coming from the majority party you
don't have absolute power, coming from the majority party
you don't have every right to just choose members from
wherever you choose from.

There is a law under which you

do that, and I think those are the checks and balances that
emanate from the position of accepting the rule of law.
MR STABY:

Will the honourable member permit me to ask him

a question, because I am really interested.

I would like

to ask you a question so that in the remaining time at your
disposal you can perhaps answer it.

The honourable member

argues that the president is determined by the majority
party,

am I right?

If he is the candidate of the majority

party then he will be the president?
DR TJITENDERO:

CHAIRMAN:

I would like to believe that, yes.

Well,

there is even a proposal on the table by

Mr Hamutenya on that score.
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MR STABY:

I haven't finished yet,

I

just want to ask a

question.

That means that there is no difference between

the mandate given to the president by the people and the
mandate given to the majority party?

If that is true, then

why can't the majority party in ~arliarnent elect the president?
·DR TJITENDERO:

I want to conclude by answering the ques-

tion and I don't understand,

that is there a possibility of

electing a president who has not been the choice, and given
a clear mandate by the populace.

This is my conclusion and

I am inclined to believe, in answering your question,

that

inasmuch as we are contemplating the constitution now,
have said -

I

and I want to submit a humble submission that

the choice of the Swapo-president is not going to be because he was above everybody else in terms of . . . . . values,
it is because of the mandate that carne from the populace,
not from here.

So, unless I am convinced otherwise, I

would like to believe that the president would always come
from a majority party.
CHAIRMAN:

There is no President of Namibia elected yet.

So, let's leave it that way until we come to that.

There

is a proposal from one of the proponents of direct elections, Mr Harnutenya, who is saying that he will concede the
principle of direct elections if you allow the leader of
the majority party to become president by virtue of being
elected by parliament.
MR MUDGE:

On a point of order.

to solve this problem.

I think we need five years

Seeing that we are now going to

elect our president here in parliament, why can't we let

this matter stand over?
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We say elected by parliament and

then in five years we can discuss the matter, and if we
think it is necessary, we change it.
CHAIRMAN:

This is a solution.

minutes and think about it.

Let's adjourn for ten

.

BUSINESS SUSPENDED
BUSINESS RESUMED:
MR BESSINGER:

I have to get slightly theoretical to en-

hancing this question.

Hopefully we will get direction.

When we discussed all along the powers of the executive and
the powers that resides with the position of presidency, we
have all along been guided by one of the theories of
leadership.

There are three theories on leadership.

The

one is the old what the call big-man theory where the one
person takes lead.

The second form is collective leader-

ship and the third form of leadership is situational
leadership.

All along our deliberations in dealing with

the office and the powers of the president, while we were
discussing his powers, we have been steering in the direction of collective leadership.

If that theory has to be

extended to the election of a president,

then only logical-

ly and by logical conclusion you come to the conclusion
that the leader of the majority party must become and will
become the president of the country.

I am taking it within

the context that we have been arguing the powers of the
president.

Around this table we have been steering all

along that the powers of the president should be curbed so
that powers can be collective.
logic,

So,

if we extend that

the only logical conclusion is the president of the

- 81 country must be then the president.of the majority party.
That is all I want to say.
MRS ITHANA:

My small argument goes closely to that of the

previous speaker in the sense that I look at the presi-

.

dent's election not based on the fact that he is more handsome than others or he is more clever than others, but his
election goes together with the politics that makes him the
president of a certain party.

Hence, whether it is now by

direct election by the people or the people electing a
certain party because of the politics behind this organisation,

it is now the election of the president within the

Assembly.

Of course, the president will be coming from the

majority party, because this is the expression of the
voters down there.

It is the organisation that they want

and it is being led by a certain person, and it is because
of his leadership of a certain organisation that people
decide this is the right man to lead us.
MR KATJIUONGUA:

The honourable Mr Ruppel referred to the

legislature as the mandate to write laws and the mandate to
elect the president.

The situation we have now, in reality

we are given a mandate to write a constitution, because
everybody is weary of an election, therefore there is a
feeling that we should convert this Assembly into another
assembly and then go ahead and do some other things, which
are not directly related to the original mandate of this
whole exercise of 435.

On that score also, we should not

talk as if we don't know what is happening in the world,
and the fact of the matter is that are presidents in the
world who were elected by parliament.
It does happen, it
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When you,are talking about sovereig-

is nothing abnormal.

nity or legitimacy, it is a matter of interpretation.

In

some countries parliament is supreme, sovereign and
therefore if it elects the president, he is elected by the
It is an electoral college in that

people indirectly.
sense.

So,

it is a popular mandate.

end of the day is institutionalised.

Sovereignity at the
One form takes the

form reactions, the other form takes the form of other
institutions.

So,

j

I think here must be very, very clear

what we are really talking about.
The question by Mr Hamutenya or his conception of the
separation of powers,

I think we must agree that there are

different versions about the separation of powers.

We have

the American system as one system about the separation of
powers.

The cabinet-system they have in Britain is one

system about the separation of powers,

in the sense that

when you have executive government in that sense, you have
an overlapping sort of powers between the legislature and
the majority party.

The same thing can apply to France.

I

think here in Namibia we are trying to find also our own
version how separation of powers can look like, and I think
we have a duty to look more innovative.
Dr Tjitendero asked a question:

is there a possi-

bility of not electing a president of the majority party. I
say here we must try to qualify our statements in the
following sense.

What is the majority party?

If you take

the example of Germany, . you find that the CDU is the biggest party of them all, but it needs another party to form
a government, which means one party might be the majority
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party and have 36 in this Assembly, still a majority party
compared to the others, but the rest of the other parties
, can form a coalition and become a majority and appoint a
president.

So, it can also take that form.

MR HAMUTENYA:

On a point of inf·ormation.

The example

given about Germany, can we now say that Herr Genscher, in
terms of a quorum, is elected by parliament, or is he
chancellor by virtue of being the head of the party that
has the strongest numbers?
MR KATJIUONGUA:

No, the system works this way - I think

we have been discussing it from yesterday and we seem to be
getting nowhere.

The fact of the matter is that by elec-

tion he is the leader of the majority party, but even if he
alone had 50%, still he must be approved by parliament to
become chancellor.

If you look at the parliament in the

sixties in Britain, they had to go home and get people from
the hospital on a stretcher to come and vote, for the
simple reason that the majority was just too tiny.

So, you

and me, we understand each other that you must get the
majority of the vote outside, in parliament to form the
government.

I think we must understand each other there.

You can't have no majority outside and become a majority
inside, but formerly in parliament,

the way it works is

that you must be accepted by parliament as having been the
majority, because the danger is that in the voting sometimes some of your people could defect and you can become a
minority government and get out of office.
pens.

This also hap-

The point I want to make is this, at the point

where we are now right today,

I think we should not get

- 84 lost in semantics.

The real issue we face now is:

let's

go ahead and elect the president who, by definition, will
be- and don't try to convey the impression that there are
people who are trying to stop Mr Nujoma from becoming the
president here.

.

o~

I am not one

them.

We are talking

about the method.
CHAIRMAN:

On a point of order. Let's leave Mr Nujoma out,

there is no president elected yet.
MR KATJIUONGUA:

All I am saying is that we must have

clarity about the method in which we elect our president,
that is all.

The situation we face now, is let's agree

now, let's not argue anymore, that this parliament is going
to elect the president of the majority party to be the
president of Namibia.
help us too much.

I think the rest of the story won't

If you put a proviso in that after five

years the president will be elected by direct vote, that is
a different matter, then I think you must look into that,
because directly elected ipso facto means the president of
the majority party and then we are talking about the same
thing.

Then you let the parliament, which has a majority

party, elect the president.
must,

If you say no,

the president

as a person and the leader of a party, be elected

directly,

then it means the American system.

Then it means

that the president must become the candidate of his party
and then go to the vote and we must have another election.
To elect a president directly,

it means not via any insti-

tution, not via being a leader of the majority party in
parliament.
It means he must be elected directly by the
people.
I don't think
Can we have another election now?
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we can afford another election now.

So,

I think everything

boils down to the fact that we are dealing with a reality
The reality is that we are going to

despite our wishes.

elect in this parliament within the next month or so the
'
president of the majority party 'to
become the president of

Namibia, elected by this parliament by a simple majority.
CHAIRMAN:

That is a proposal.

We are exhausting the

topic and we are repeating ourselves.

Can we agree on

that?
MR MATJILA:

May I

just ask a question, because earlier on

Mr Katjiuongua said the president shall be elected by both
houses of parliament.

All I want to know, is he still on

the both houses?
MR KATJIUONGUA:
MR MUDGE:

I was told not to mention both houses.

Mr Chairman, I want this country to become in-

dependent and I

just can't see how we must now work over-

time to solve a problem which is actually of no practical
significance for the first five years - let us face that unless we want to score points, and I think we have passed
that stage.

That is why I would say, if we now decide that

the president will be elected by parliament, we need not
even argue about what parliament, because that is also of
no immediate importance.

There is nothing preventing us

during this period to change our minds and to revise the
constitution by two-thirds majority,
doing it now.

exactly the way we are

Frankly, and this is a proposal to solve the

problem for the time-being.

I think we have been wasting a

lot of time discussing something which is of no immediate
significance.

We might even have a problem when we come to

- 86 Then people will say, if you

the following paragraph.

think it is so important to elect the president directly,
why come with this proposal,

that we must now declare this

Constituent Assembly a government?
more time,

let us for this

So, without wasting

const~tution

determine that the

president will be elected by parliament.
pared to agree,

I am even pre-

and I don't think it is necessary, we can

even say the matter can be considered in future if we feel
it must be said.
CHAIRMAN:

We have a concrete proposal.

MR RUKORO:

The proposal is that the president shall be

elected by the legislature,

acting as an electoral college.

MR RUPPEL:

For the first period and then we leave it open.

MR MUDGE:

Why should we leave it open?

Let us make pro-

vision for the election of the president by the legislature and we can explain to people, if anybody asks a question we can say we are not children, we are forced by circumstances to elect the president this time by the legislature.

If we find it doesn't work, we have five years

time to amend it.
MEMBER:

Yes,

I seond that.

CHAIRMAN:

we are page 17, article 31 of paper C.

MR MUDGE:

Let us not make technical mistakes.

I think

number 4 intends to describe in which the president will be
elected should the president be elected directly.
be the case,

I am not hundred percent sure.

make sure about that?

It might

Can't we just

"Parliament shall by statute pres-

cribe such rules that is considered wise and expedient
pertaining to the nomination of candidates for the election

-

I think this falls away now.

as president."
MR BARNES:
CHAIRMAN:
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Number 3:
It is 35.

Is the 35 years not 45 years?
We have already decided on no. 5.

Number 6?
I would like to:propose that the president

MR KATJIUONGUA:

be removed by two-thirds majority of the legislature and
then I think we should add also "as well as on a conviction
by a court of law."
MR RUPPEL:
CHAIRMAN:

He cannot be prosecuted.
He has immunity.

MR RUKORO:

It is covered by "guilty of a serious violation

of the law."
CHAIRMAN:

Number 7?

"So help me God."
Article 34 comment.

Number 8 falls away.

Approved.

Oath of office,

Article 1 to 2. Approved.
Number 1.

powers, duties of president.

No

Number 2?
The president shall dissolve the National

MR KATJIUONGUA:

Assembly on instructions of the Cabinet.

We did talk about

that before.
CHAIRMAN:

We had a long discussion this morning on this.

We must now bring in here what we decided this morning,
under which terms you dissolve the Assembly.
In fact,

DR TJITENDERO:

those were the points that honour-

able Mudge made.
CHAIRMAN:

Yes, we were discussing paper B.

Can we ratify

the category of those who will be appointed with the confirmation of parliament?
MR RUKORO:

I

Then number 3?

think it should be treaties.

He can nego-

tiate, but it should be subject to ratification by the
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legislature.
CHAIRMAN:

Point c?

MR MUDGE:

That is laws for consideration.

Mustn't we have

the co-operation of the Cabinet there?
MR RUPPEL:

It says "subject to ·the provisions of this

constitution .. "

Whatever he does,

it must be in consulta-

~I

jil··

tion with the Cabinet.

t!
1
] 11

CHAIRMAN:

hi

Point D - to declare war.

DR TJIRIANGE:

ill!l
1,1

II

There are certain concepts here, they are

i'lil.

Ii i

not very popular, some constitutional lawyers no longer

i!

Ii!

talks about declaring war, but civil defence.

IIii

i:l

MR MUDGE:

What have we decided?

Can he declare war on his

1:1

own?
MR RUPPEL:

It is subject to ratification.

All these acts

which he can do, can be reviewed and set aside by the par-

~~

:11j\

liament and two-thirds of his Cabinet.

II'

CHAIRMAN:
MR RUPPEL:

Point E.
I think in this regard we stopped on the basis

that Swapo indicated a flexibility on this issue, and I
think the honourable Mr Mudge suggested a certain possibility of using this as a compromise in regard to the two-

I

chamber parliament.

:.:1~1~

!"li,

There was something indicated this

morning and think that is why it was standing over.
MR MUDGE:

It might have been the case, but it was not my

proposal.

What I did say,

if I remember correct,

that in

the case of the Cabinet I don't have any problems there.

I

mentioned the fact that Mr Katjiuongua proposed appointment
on a proportional basis, but then I said it will definitely not be in his interest, because I don't think he can do

- 89 It wasn't me, somebody else might

with 5% of the person.
have expressed that.
MR RUKORO:

The final decision this morning was, and I

almost recorded the Chairman verbatim, when he concluded
the discussion he said "the majo;ity favours acceptance,
that is clear, but the whole question will be finalised
later in view of Mr Mudge's opposition to the idea of
nominated members."

I propose that it be retained.

DR TJITENDERO:
MR MUDGE:

So it was deferred.

I want to record my vote against that for the

simple reason,

I

just want to be clear on this one, not

because I want to be difficult, but as you will remember,
in our party's presentation in the Assembly we made it very
clear even at that stage - and we were not even referring
to your proposals - that we cannot accept, on principle
grounds cannot accept appointed members to an elected body.
I just want to record that.
CHAIRMAN:

Let's delete it,

just to get harmony in the

house.
MR RUKORO:

If for tactical reasons or whatever we do not

want this power,

I can understand, but it cannot be on the

grounds of principle, because this thing is not unique to
Namibia, it is done elsewhere, and why I say we either have
the option of doing it,

including it, or excluding it, but

we cannot include it and then subject it to considerations
of proportionality.

Why not?

Because this is a mechanism

to enable the president in the national interest to bring
into parliament certain talent which is out.

So, the

moment you talk about proportionality based on the party ...

- 90 MR MUDGE:

.

MR RUKORO:
MR MUDGE:
MR RUKORO:

Who did that?
I thought you supported it.
No,

I rejected it entirely and completely.

My problem is, there are people out there who

has certain expertise,

especial~

in organised commerce and

so on, who can make some sense in this House.
MR MUDGE:

And then must become candidates?

MR RUKORO:

But the problem is that because the have that

expertise,

they are not good with politics, generally. How

are we going to affect the balance in this House if they
don't have the right to vote?

Their only contribution is

to bring their expertise to the benefit of the nation and
the president is not going to appoint them because they
belong to the ruling party.
in the national interest,

That is why I really urge you,

to simply let this provision

remain.
MR KATJIUONGUA:

I am just wondering how the minority has

become the majority all of a sudden, Mr Mudge and Mr Hamutenya, because we agreed this morning.

I think we should

retain this provision, as my colleague has just explained,
and on the basis of proportionality.
choice,

if I am alone,

I will have the

together with bigger numbers in the

national interest.
CHAIRMAN:

Let's also practise democracy throughout our

activities to build in that democratic principle.

Honour-

able Dirk Mudge and Hidipo had the minority this morning
and they shouldn't rule the house.

The chairman can sense

where the ayes are.
MR MUDGE:

I will abide by that,

not accepting the princi-
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I think it will be

an insult to 72 members, elected members in this House to
go and look for talent outside, to say we are not good
enough, we don't have the expertise, we have to bring in
somebody from outside who was not prepared to stand the
democratic test.
CHAIRMAN:

The chairman's view is that technically none of

us were elected, the parties were elected and the parties
~isted

us, and some good talents were even left out because

they were no 72.

It is a question of principle here.

majority seems to want retension.

The

We must be democratic in

our outlook.
MR BARNES:

There is dispute between honourable member

Katjiuongua and Rukoro, because Mr Rukoro said it is either
without qualification in or out, and Mr Katjiuongua said
proportional.
CHAIRMAN:
4.

They have reconciled their differences.

(Yes)

Number 5, A, B, C.

(Yes)

Number 6.

Number

This one

must be qualified, because you have to refer to our discussion,

the powers of appointment, the debate we had.

MR RUPPEL:
CHAIRMAN:

But it says "subject to the provisions."
Therefore we have to read it in conjunction with

what we have discussed this morning, until we were forced
to list the areas and there was

MR RUKORO:

(kk).

No 6 needs to be split up in two provisions.

We should separate the necessity for confirmation from 34
on page 20.
provision.
things.

There are two things put together in one
The one power is to review, reverse and correct

The other power is the power to confirm appoint-

··. ·,

-

ments and I
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think they should be split up in two separate

provisions.
i

"Subject to the provisions

We should say:

MR KATJIUONGUA:

of this Constitution, any action taken by the President
capab~e

under Article 34 shall be

of being reviewed,

reversed and corrected on such terms as are deemed expedient and proper should there be a resolution,
Cabinet,

and

CHAIRMAN:

(b)

(a) of the

supported by the legislature."

Any objections?

So decided.

Number 7.

Article

35.
Where it says "the President is unable to ful-

MR RUKORO:

fil the duties of his office for reasons of health",

I

would rather say "for whatever reasons".
CHAIRMAN:

Accepted.

MR MUDGE:

Do we still need a prime minister?

MR BARNES:

Number 2?

We haven't discussed that.

DR TJITENDERO:

"For whatever reason" will be very general

and also meaningless if the president is unable to fulfil
his duties.

Would his absence from the office, would there

not be circumstances and situations where the prime
minister . . . .

I am trying to say that "whatever reasons"

is so open,

and "health" was very specific.

MR RUPPEL:

If he is not there for whatever reason,

then

somebody must stand in.
MR BARNES:

In no 2 there is one part which says "because

of pressure of commitments".
very Wlse.

I don't think that that is

Now he wants to go to Kavango because his

cattle had been stolen there.
MR RUKORO:

Under 35(2)

"health" should remain health and
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not "whatever", because there is a word missing in subarticle 35 ( 2).
If you say "for whatever reasons" in the first

MR RUPPEL:

one, then the second one can fall away.
.
.
to
,

MR RUKORO:

The second one was

deal with temporary ab-

sences, and not the long term type of thing.
whole sentence there,

Just read the

"not unable."

"Not unable" is double negatives, not able.

DR TJITENDERO:
CHAIRMAN:

Let's leave this one to the heavenly guys.

MR MUDGE:

But what is the problem, if the president cannot

fulfil his functions for whatever reason,
somebody in his place.

there must be

I think we should not worry, let

the people draft something
It is not that simple, because the first one

MR RUPPEL:

says if he is still around, but he cannot do it because he
is ill, but if he is in fact around but he is in another
commitment,

then he can ask somebody on his behalf to do

some other work.

It must be reformulated.

(Discussion on adjournment)
If my notes serve me well, the decision was

MR RUKORO:

that these heavenly fellows will not be less than two.
Therefore I want to suggest that for those smaller guys
like myself,

I can see clearly that if we have two, we will

have one from the majority party and one from the majority
Therefore I want to suggest that we have

opposition.
three.

CHAIRMAN:

We said the other parties can combine and

appoint one.
DR TJIRIANGE:

We will get three.
With the proviso that these people should

- 94 not have been participating in the drafting of any of the
constitutions of any of the parties here, because otherwise
they will be subjected to their views.
MR MUDGE:

Can I assure you that the person we nominated

played no role in the drafting
CHAIRMAN:

ai

our constitution.

If we finish our work by Wednesday, we appoint

them before we go, give them their work and when they have
time they can start to work already.
DR TJITENDERO:

Since we have almost gone halfway through

the draft, can't we make a commitment to ourselves that
Monday we finish and you can subject us to work until
midnight to finish.
COMMITTEE ADJOURNS
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