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CHAPTER 1 
INTRODUCTION 

 
 

1. BACKGROUND        
 
It has been observed that “there has never been a society where divorce, or some functional 
equivalent, did not exist.” 1  Marriages are meant to last forever, but divorce is a social reality.  
 
In recent years, the Legal Assistance Centre has been approached by an increasing number of 
people, mainly women, seeking advice about how divorces work.  Many of those who 
approach the LAC for this kind of advice have experienced domestic violence at the hands of 
their spouses, sometimes for years and years.  Members of the public are mystified by the 
archaic and limited grounds for divorce and by a legal procedure which is, to a layperson, 
complex and intimidating.  Many do not qualify for legal aid, and yet feel that they cannot 
afford a lawyer --- but self-representation in the current system is a daunting task.  Some 
people want more information about divorce because they have a legal representative, but still 
cannot understand what is happening and so do not know if they are being treated fairly or 
not.  People who are already despondent over the break-up of their marriages find themselves 
bewildered by the legal process.  Some are horrified when the meaning of “restoration of 
conjugal rights” is explained, especially where there is a history of violence, and cannot 
understand why they have to go through the motions of pretending to want to save the 
marriage.  It is impossible not to form an impression that a great many members of the public 
are not being well-served by the existing divorce law.  
 
The last major law reform in the area of divorce took place almost half a century ago.  To say 
that the law on divorce is outdated is an understatement.  The purpose of this paper is to 
present information which can be useful in considering law reform proposals for Namibia in 
the area of divorce.   
 
 

2. AN OVERVIEW OF THE REPORT     
 
The following chapter presents information about civil and customary divorce in Namibia, 
both historically and at present.  It compiles statistics on marriage and divorce and looks at 
Namibia’s divorce rate.  It looks at the historical treatment of civil divorce, as well as the 
current law, both on paper and in practice.  This chapter also presents an overview of existing 
data on divorce in terms of customary law.  It presents the results of an examination of a 
sample of divorce files over a five-year period, to produce a profile of civil divorce in the 
High Court.  It also examines public attitudes about divorce on the basis of information drawn 
from personal interviews and focus group discussions.  
 
The third chapter looks at divorce law reform in other countries for comparative purposes.  It 
first looks at law reform models in Western Europe and the United States, and then presents a 
more detailed examination of the position in Canada, South Africa and Zimbabwe.  It 
concludes with a brief look at a few other countries, to give a broader sense of worldwide 
trends in reform.  
 

                                                
1  Mary Ann Glendon, The Transformation of Family Law (1989) (hereinafter “Glendon, 
Transformation”) at 148. 
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The fourth chapter examines the issue of divorce mediation, by looking at the theory behind 
mediation and the use of mediation in some other countries.  This chapter also presents the 
findings of personal interviews and a consultative conference with interested parties on the 
possibility of introducing family law mediation in Namibia.  
 
The fifth chapter presents some of the options for law reform, and summarises some of the 
pros and cons of various approaches, then motivates recommendations on specific points.  
 
A draft Divorce Act is appended to the report.  This draft act is intended to facilitate further 
discussion of divorce law reforms, by putting a proposal on the table for consideration.  
 
Key portions of the divorce laws of South Africa, Zimbabwe, England  and Canada are also 
appended to the report to serve as points of comparison.  
 
 

3. ACKNOWLEGEMENTS       
 
A great many people have been involved in the production of this report: 
 

• Laura Tjihero collected information from the divorce case files.  This data was 
analysed by Christa Schier.  

 
• Interviews and focus group discussions were conducted by Abel Augustinio, Ben 

Ausiku, Trudi Bock, Elizabeth Cassidy, Ruth Hikandjo, Dianne Hubbard, Mberipo 
Kamaheke, Aloysius Katzao, Maria Kavanze, George Mahoney, Ambrosius 
Makongwa, Uutoni Napoleon, Monica Nganjone, Willem Odendaal, Tanya Pietersen 
and Laura Tjihero.  We also wish to thank the various people who translated and 
transcribed these interviews and discussions.  

 
• The chapter on mediation is based on a background paper prepared by John Ford, 

who also carried out consultations on mediation and convened a workshop in 1999 to 
discuss mediation options for Namibia.  

 
• Various sections of the final report were drafted by Elizabeth Cassidy, Willem 

Odendaal and Dianne Hubbard.  
 
• The final report was edited by Dianne Hubbard.   
 
• Collette Campher assisted with lay-out and production.  Melanie Demarte provided 

research assistance and constructed the bibliography.  
 
• We would like to thank the Registrar and staff of the High Court for facilitating our 

access to the divorce register and files.  
 
• We also offer special thanks to the many people who agreed to take part in focus 

group discussions, case studies and interviews.  
 
• Funding for the study was generously provided by the Austrian Development 

Cooperation.  
 
We hope that this report may be useful to the members of the Law Reform and Development 
Commission in their consideration of possible divorce law reforms.  
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The other “self-stated laws” which were compiled (Ndonga, Kwanyama, Kwaluudhi, 
Mbalantu, Ngandjera, Kwambi, Sambyu, Fwe, Herero, Mbanderu, Kaoko (Himba), Damara 
and Basters) were silent on the issue of divorce, although most set forth fines for adultery or 
similar offences such as “taking someone’s wife”.  51 
 
In Caprivi, women lack legal capacity to bring marital problems before the khuta (the 
traditional tribunal) without the assistance of their fathers or a senior male member of the 
family. 52  This places the wife at a disadvantage in comparison with her husband, and so may 
be another instance of unconstitutional sex discrimination in systems of customary divorce. 53 
 
Civil courts 
Historically, the Native Commissioner Courts established by the Native Administration 
Proclamation 15 of 1928 were empowered to hear civil cases between “natives”, including 
divorces under customary law as well as civil divorces.  In practice, however, these courts did 
not deal with divorce cases in terms of customary law.  54 
 
Prior to the enactment of South Africa’s Recognition of Customary Marriages Act, the South 
African civil courts took the position that they did not have any general power to dissolve 
customary marriages since they are contracted privately by the families concerned. 55 
According to customary law expert Professor Bennett, “this ruling gave Africans a cheap and 
expeditious method for terminating their marriages but vulnerable parties – the wife and the 
children – lost the protection of an authoritative and disinterested outsider, the court”. 56 This 
would still presumably be the position in Namibia. 
 
However, Bennett interestingly suggests that the Namibian Constitution could be interpreted to 
require that the courts hear divorce cases involving customary marriages.  He asserts that 
Article 12(1)(a) of the Constitution gives every person the right “to a fair and public hearing by 
an independent, impartial and competent Court or Tribunal established by law” in order to 
determine “civil rights and obligations”.  Since divorce actions clearly involve civil rights and 
obligations, it may be that the Constitution obliges general law courts to provide a “fair and 
public hearing”.  57 

                                                
51  It must be emphasised that this project did not appear to ascertain whether the “self-stated 
laws” actually comported with community practice.  
 
52  Becker/Hinz at 104.  According to this report, the khuta can pronounce divorce in the case of 
the Subia, but not in the case of the Yeyi where the khuta report that “people can only divorce on their 
own”. Id at 96. . See also Pretorius at 122, where it is asserted that the tribal courts are normally 
involved in the dissolution of marriages because marriages are viewed as private contractual 
arrangements between the husband and the wife’s father or guardian. It is stated at 123 that the 
marriage contract can be dissolved by common consent between the contracting parties who are free 
to each any agreement they wish on division of property and the marriage payment, with the tribal 
courts being involved only where no agreement can be reached.  
 
53  See Bennett at 111.  
 
54  Section 8(1) empowered the administrator to constitute courts of native commissioners by 
notice in the Gazette ‘for the hearing of all civil, including matrimonial, causes and matters between 
native and native only”.  This provision was repealed by Act 27 of 1`985. See Gordon at 8-12.  
 
55  See TW Bennett, A Sourcebook of African Customary Law for Southern Africa, 1991 at 279-
ff; Saulos v Sebeko & Another 1947 NAC (N&T) 25; Duba v Nkosi 1948 NAC 7 (NE).  
 
56  Bennett at 110. 
 
57  Bennett at 111.  



 16

 
MODERN CUSTOMARY DIVORCE AMONGST THE SUBIA 

 
summarised from Hester van Wingerden, “’I don’t want any nonsense in my courtyard!’: The 
position of women in Subia family law” (Utrecht Unitwin Network, 1996) at 26, 53-ff,  89-92. 

 
 The researchers have located few detailed examinations of divorce procedures in specific 
communities in post-independence Namibia.  However, a 1996 paper on the Subia of the Caprivi 
Region gives fairly detailed information about divorce among the Subia in recent years.  This paper 
was based on 35 life histories collected from widows, married women and divorced women, as well as 
observations of court cases and an examination of summaries of previous court cases made by tribal 
secretaries.  The current grounds for divorce among the Subia are: adultery, witchcraft, barrenness, 
insanity, various kinds of gross misbehaviour by a spouse against the other, disrespectful behaviour 
against the relatives of the other spouse and desertion.  Misbehaviour by a husband would include 
failure to provide for the family, neglect of sexual duties and cruelty.  Misbehaviour by a wife would 
include disobedience, a quarrelsome disposition, neglect of household duties or children, or refusal of 
sexual rights.  Adultery is cited as being the main grievance, and it is noted that this ground does not 
apply equally to husband and wife since women are not considered to have exclusive sexual rights to 
their husbands – a wife could request divorce on grounds of adultery only where she suffers severely 
from her husband’s absence to be with other women, or where he has ignored repeated requests to 
spend more time with her.  
 A Subia husband divorces his wife by writing a letter of divorce to the wife’s parents.  He does 
not need the consent of either his wife, her relatives or the traditional authorities, but can act 
unilaterally.  The khuta will step in only if there is a conflict concerning details such as the division of 
property.  But if a wife wants to end the marriage, she must first inform the village headman (who will 
most likely be a member of her husband’s extended family, since wives move to their husband’s 
villages).  If no reconciliation is reached, the matter is referred to the district khuta and then to the 
highest traditional tribunal.  If the traditional court finds that the wife has a good reason for the divorce, 
then she will not have to pay anything, but if they do not agree with her reasons she will be fined 15 
head of cattle.  This fine has reportedly replaced the return of lobolo as a deterrent to divorce at the 
instigation of the wife.  The procedures are not  always followed in practice.  
 The husband normally remains in the matrimonial home following a divorce, while the wife 
returns to her parents.  Each spouse keeps the property which he or she brought into the marriage or 
acquired during the marriage for personal use, while household property brought into the household 
during the marriage (such as blankets and kitchen utensils) is shared in accordance with who initiated 
the divorce – if it was the husband, he is supposed to share the household property (although this 
does not always happen in practice), while a traditional councillor will divide the property in 
consultation with the elders of the village if the wife initiated the divorce.  Crops are always divided 
equally. If the husband has paid lobolo, the children will normally stay with him.  But if they are still 
very young, they might stay with the mother and then decide for themselves where they want to live 
when they are older. 
 

Case studies 
 

Maria & Lucas 
Maria married Lucas in 1969.  During the first years of their marriage they stayed in Zambia because 
Lucas was working there as a policeman.  In 1977 they came to Namibia and built their house in 
Lucas’s village.  They had eight children together.  Maria got a job as a teacher and with the money 
she earned she bought furniture and cooking utensils.  Lucas had a job in Katima Mulilo and stayed 
there in a rented house most of the time.  In 1984, Maria lost her job due to a change in policy in the 
South African government whereby teachers with a diploma had to leave their job. 
 
In 1991 Maria had a fight with Lucas about their sick child.  A few weeks later, Lucas issued her with a 
divorce letter, her clothes and some old dishes and told her to go to her parents.  He did not give her 
any explanation about why he wanted the divorce but Maria suspected he had another girlfriend.  She 
went to her parent’s village and built her own courtyard.  She still had some cattle which she had never 
taken to her matrimonial house, following Subia customs.  Unfortunately, she had to sell her cattle soon 
after her return to her parent’s village because one of her relatives became very ill and needed money 
to visit a traditional healer. 
 
A few days after her return, Maria went to her husband to collect the two youngest children aged two 
and five.  Lucas only permitted her to take the youngest. He kept the other seven children with him. 
Maria did not agree with the division of the property and wanted back the items she had contributed to 
the household.  When she asked Lucas for her things, he refused.  She went to his older brother, who 
was also a member of the high tribal court, to complain about her husband.  He promised he would talk 
to his brother about it but Lucas refused to see him.  The high tribal court told Maria they would send a 
councillor and a policeman to reallocate the property. 
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Up to now (three years after the divorce), nothing has happened.  Maria has still not received her 
things.  Her parents advised her to leave the issue because her belongings are now being used by her 
children who are living with their father.  She followed their advice.  These days Maria works on a piece 
of land given to her by her father.  She brews beer and takes part in an agricultural project to make a 
living for herself and her youngest child.  Her other children visit her during their school holidays.  
(Interview 10 May 1994). 
 

Charity & Gladstone 
In 1987 Gladstone proposed to Charity.  When she agreed, he visited her parents and asked for 
permission to marry their daughter and paid the brideprice.  Charity moved to his village and together 
they worked on a piece of land given to Gladstone by his father.  They had one baby.  This child was 
Charity’s second child.  She had lived with another man (Mozes) for two years before she met 
Gladstone, and had one child with him.  After five years, Gladstone told her he was going to marry a 
second wife, Debby.  Charity was not pleased with it, but she could not stop him.  She knew he had 
many girlfriends as well.  One day, she decided to visit the district tribal court to ask for a divorce.  “I 
don’t want any nonsense in my courtyard!” said Charity angrily to the headman when he asked her 
why she wished for a divorce.  “He drinks too much, sleeps around and beats me when I get angry 
about it.  Besides, he supports his other wife better because he loves her more.”  Witnesses confirmed 
Charity’s statement.  The headman told Gladstone to stay with his two wives and not favour any of 
them, and Charity to stay with her husband and be patient with him.  However, Gladstone did not 
change his behaviour.  After six months, Charity went to the tribal authority for the second time and 
asked for a divorce.  The court understood her reasons and allowed her to leave her husband.  Neither 
she, nor her family had to pay him anything.  Charity returned to her father with her two children, her 
clothes, some blankets, dishes and pots Gladstone had given her. 
 
Now, Charity lives with her two sons in her father’s village.  She works on a field her father has given 
her.  By baking scones and brewing beer, she earns some money.  Her father also helps her.  
Gladstone does not help Charity with the up bringing of their child.  Mozes, Charity’s first boyfriend, 
sometimes visits her and gives her clothes and money to pay the school fees of his child.  “I am not 
very happy these days.  I don’t like to trouble my parents and ask them for help.  It is better to be 
married, than to stay alone with two children.”  (Interview 6 June 1994) 
 

Anna & Adam 
On the 17th of January 1992 Adam complained to the court about his wife, Anna, who returned to her 
parents without his permission.  Anna explained to the court that her husband did not support her and 
often beats her.  She felt no love for him anymore.  The court tried to reconcile the couple but Anna did 
not want to give Adam another chance.  The court did not agree with Anna’s reasons.  Adam was a 
good husband, in their eyes, and she had no reason to complain. They ordered Anna to pay her 
husband fifteen heads of cattle, and the court one head of cattle. 
 

Gladys & George 
On the 27th of August 1992, George complained to the court that his wife, Gladys had left him without 
his permission.  Gladys explained to the court that George would not allow her children from her first 
husband to stay in their matrimonial home.  Divorcing him was not her wish but she did not want to live 
without her children.  However, George did not change his mind.  He did not want Gladys’ children in 
his courtyard.  The court decided that when a man does not love his wife’s children, he cannot love his 
wife either.  They divorced the couple. 
 

Prisca & Chunga 
When Prisca’s baby was three month’s old, her husband, Chunga, asked her to sleep with him.  She 
refused because in Subia belief, sexual intercourse in the first seven months of a child’s life brings bad 
luck to the baby.  It might even die.  Chunga became angry and beat her.  Prisca was upset and asked 
Chunga to write her a divorce letter.  He refused.  Then, Prisca wrote Chunga a letter in which she told 
him she did not love him anymore and he should look for another wife and then went to her parents.  
Prisca and her parents brought the matter to the attention of the tribal authority in Bukalo.  They 
divorced the couple.  The court ordered her to pay one head of cattle to her husband and one head of 
cattle to the court.  Prisca’s father had to pay two heads of cattle for not taking his daughter back to 
her husband. (21 June 1989) 
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4. CIVIL LAW ON DIVORCE      
 

HISTORICAL DEVELOPMENTS 
 
History of marriage and divorce legislation in Namibia 
The earliest statute law on marriage and divorce after the advent of the South African 
administration of Namibia was Proclamation 16 of 1915, which repealed some of the civil law 
provisions of the German colonial powers and empowered magistrates in the military 
government to act as marriage officers.   
 
Then, in 1919, the Administration of Justice Proclamation imported Roman Dutch common 
law from the Cape Province of South Africa to South West Africa.  This had the effect of 
introducing the Roman Dutch common law on divorce, which still forms the backbone of 
Namibian law on civil divorce today. 58 
 
The next relevant statute was the Solemnisation of Marriage Ordinance 31 of 1920, which 
made no mention of divorce. 59  This was supplemented by the Native Administration 
Proclamation 15 of 1928 (most of which came into force on 1 January 1930), which addressed 
certain matters pertaining to marriages between “natives” and gave jurisdiction over customary 
and civil divorce cases between “natives” to the Native Commissioners’ Courts (as will be 
discussed in more detail below).  
 
The Divorce Laws Amendment Ordinance 18 of 1935 (which is still in force) supplemented the 
Roman Dutch common law by providing for some additional grounds of divorce.  Jurisdiction 
over divorce proceedings was addressed by the South African Matrimonial Causes 
Jurisdiction Act 22 of 1939, and extended by the South African Matrimonial Causes 
Jurisdiction Act 35 of 1945, both of which are still in force. 60 
 
The Matrimonial Affairs Ordinance 25 of 1955 supplemented the legislative regime pertaining 
to marriage by placing certain limitations on the marital power of the husband in a civil 
marriage, in a manner similar to the South African Matrimonial Affairs Act 7 of 1953. 
 
The Solemnisation of Marriage Ordinance 31 of 1920 was succeeded by the Marriage 
Ordinance 33 of 1963, which referred to divorce only to specify that it was permissible for a 
divorced man or a woman to marry a relative of his or her ex-spouse. 61 

                                                
58  Article 66(1) of the Namibian Constitution provides that “both the customary law and the 
common law of Namibia in force on the date of Independence shall remain valid to the extent to 
which such customary or common law does not conflict with this Constitution or any other statutory 
law”. 
 
59  This Ordinance was amended by Proclamation 3 of 1925, Proclamation 18 of 1930, 
Ordinance 12 of 1931, Proclamation 17 of 1935, Proclamation 2 of 1941 and Ordinance 11 of 1954.  
It was also supplemented by the Publication of Banns Amendment Act 13 of 1945, which has also 
since been repealed. 
 
60  The administration of both of these South African statutes was transferred to South West 
Africa by the Executive Powers (Justice) Transfer Proclamation, AG 33/1979 as amended, on 
November 12, 1979.  Four months before this transfer, the 1939 Matrimonial Causes Jurisdiction Act 
was repealed in South Africa and replaced with the Divorce Act of 1979.  The Divorce Act, however, 
was not made applicable to South West Africa.  See “Marriage and Divorce” in NAMLEX Index to 
the Laws of Namibia (Legal Assistance Centre 1997, as updated in 1999 and 2000). 
 
61  Section 26. The Ordinance was amended by sections 16-17 of the General Law Amendment 
Ordinance 36 of 1965 and by Ordinance 18 of 1967.  
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This Ordinance was in turn replaced by the South African Marriage Act 25 of 1961, which 
was applied to “South West Africa” in 1970 by the South African Marriage Amendment Act 
51 of 1970 and remains in force today. 62   
 
The Recognition of Certain Marriages Act 18 of 1991 provides for the recognition of 
marriages contracted in exile under the SWAPO Family Act, 1977.  The Dissolution of 
Marriages on Presumption of Death Act 31 of 1993, as its name indicates, provides for the 
dissolution of marriages where one spouse is presumed to be dead – a particular necessity in 
the aftermath of Namibia’s protracted war of liberation.  The most recent enactment in this 
field is the Married Persons Equality Act 1 of 1996, which repealed the discriminatory Roman 
Dutch law concept of “marital power”, without affecting divorce law in any way.  Another 
relevant piece of current legislation is the Births, Marriages and Deaths Registration Act 81 of 
1963 which regulates the registration of marriages. 63 
 
Thus, to summarise, marriage is currently governed by Roman-Dutch common law as amended 
and supplemented by the Native Administration Proclamation 15 of 1928, the Matrimonial 
Affairs Ordinance 25 of 1955, the Marriage Act 25 of 1961, Recognition of Certain Marriages 
Act 18 of 1991, the Married Persons Equality Act 1 of 1996, and the Births, Marriages and 
Deaths Registration Act 81 of 1963 – with italics denoting laws which originated in South 
Africa.  
 
To focus in on the issue of divorce alone, the Roman Dutch common law on divorce is 
currently supplemented by the Divorce Laws Amendment Ordinance 18 of 1935, the 
Matrimonial Causes Jurisdiction Act 22 of 1939, the Matrimonial Causes Jurisdiction Act 35 
of 1945 and the Matrimonial Affairs Ordinance 25 of 1955.  This means that the last major 
statutory law reform in the area of divorce took place almost half a century ago.  To say that 
the law on divorce is outdated is an understatement.  The common law on divorce is also 
supplemented by rules scattered amongst three different statutes, in a cumbersome approach 
which makes divorce law particularly inaccessible to members of the public.  
 
Historical jurisdiction over civil divorce cases 
Although civil divorce cases can now be heard only in the High Court, this was not always    
the case.  The “Native Commissioners Courts” established by the Native Administration 
Proclamation 15 of 1928 (most of which came into force on 1 January 1930) were    
empowered to hear civil cases between “natives”, including divorces under civil or customary 
law.  64  The presiding Native Commissioner had the power to involve assessors who could   
be, but rarely were, “natives”.  Lawyers could not appear in these courts without the 

                                                
62  This Act applies to Namibia as it was amended in South Africa to March 1978, when it was 
transferred to “South West Africa” by the Executive Powers (Interior) Transfer Proclamation (AG 
17/1978).  It has been amended in Namibia by AG 8/1977 (sections 2, 3, 5bis); the Marriages, Births 
and Deaths Amendment Act 5 of 1987 (substantial amendments); and the Married Persons Equality 
Act 1 of 1996 (sections 1, 26). 
 Initially, South African regulations issued in Government Notices R.1779 of 1971, R.115 of 
1972 and R.71 of 1974 applied to Namibia.  These were replaced by regulations issued in Government 
Notice 213 of 1987 (Official Gazette of South West Africa, No. 5480 of 24 December 1997).  None in 
any of these regulations pertains to divorce.  
 
63  This South African Act applies to Namibia as it was amended in South Africa to March 
1978. It was substantially amended by Act 5 of 1987.  
 
64  Section 8(1) empowered the administrator to constitute courts of native commissioners by 
notice in the Gazette ‘for the hearing of all civil, including matrimonial, causes and matters between 
native and native only”.  This provision was repealed by Act 27 of 1985.  
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permission of the  Native Commissioner.  In theory, appeals from this court could go to a civil 
court, but there were virtually no such appeals in practice.  65 
 
According to one official, these courts usually heard divorce cases.  In fact, in 1941 the Native 
Administration Proclamation 15 of 1928 was amended to provide that the Native 
Commissioners’ Courts in Kaokoveld, Ovamboland and the Okavango Native Territory would 
henceforth have authority to hear only “matrimonial causes”. 66 
 
A further amendment added in 1954 expanded the divorce jurisdiction of the Native 
Commissioners’ Courts.  The previous rule had been that these courts could hear civil cases if 
the defendant resided in the court’s area of jurisdiction.  But after 1954, they also had 
jurisdiction over “actions for divorce” if the plaintiff resided in the court’s area of    
jurisdiction.  67 
 
Although the Native Commissioner’s Courts had the power to apply “native law”, in practice 
they dealt exclusively with matrimonial cases arising from Western-style civil marriages.  It 
has been suggested that legal disputes in respect of customary marriage were resolved locally, 
without involving the Commissioner’s Courts. 68  But traditional leaders were expressly denied 
the power “to determine any question of nullity, divorce or separation” arising from a civil 
marriage”.  69   

                                                
65  Robert J. Gordon, Vernacular Law and the Future of Human Rights in Namibia, NISER 
Discussion Paper No. 11 (1991) at 6-7, note 9. 
 
66  Section 8(3)bis, added by Proclamation 24 of 1941.  As in other cases in other areas, the 
court had authority to hear matrimonial cases where the defendant resided in the court’s area of 
jurisdiction.  
 Proclamation 15 of 1928, with the exception of Chapter IV on Marriage and Succession, 
came into force in all of South West Africa on 1 January 1930 (GN 165 of 11 December 1929). 
Selected portions of Chapter IV -- section 17(6) and sections 18(3) and (9) -- were subsequently 
applied to the area north of the Police Zone with retroactive effect from 1 August 1950 (GN 67 of 1 
April 1954).  The whole of section 18 and its accompanying regulations was made applicable to the 
whole of South West Africa with the exception of Owambo, Kavango and Caprivi by RSA 
Proclamation R.192 of 15 February 1974.  Thus, only sections 17(6) on marriage and sections 18(3) 
and 18(9) on succession apply in Owambo, Kavango and Caprivi (with effect from 1950).  None of 
section 17 on marriage applies inside the old Police Zone, but the whole of section 18 on succession 
applies to the remainder of Namibia (with effect from 1974).  
 
67  Section 8(3)ter, added by Ordinance 11 of 1954. 
 
68  Id at 8-12.  
 
69  Civil and Criminal Jurisdiction – Chiefs, Headmen, Chief’s Deputies and Headmen’s 
Deputies, Territory of South West Africa, SA Proclamation No. R. 348 of 1967, section 2(1).  A 
similar prohibition is contained in the Damara Community and Regional Authorities and Paramount 
Chief and Headman Ordinance 2 of 1986, section 22(3)(c), and in the Jurisdiction of Chiefs, Chief 
Tribal Counsellors (Ngambelas), Tribal Councillors (Kuta Members), Tribal Councils (Kutas), 
Headmen of Wards (Silao Indunas) and Representatives of Chiefs -- Eastern Caprivi Zipfel, RSA 
Proclamation R.320 of 1970, section 1(1).   
 The Tswana Chief and Headman Ordinance 3 of 1986 does not contain a similar prohibition, 
but gives headman only the power “to adjudicate in accordance with the traditional laws and customs 
of the Tswanas” (section 7(1)).   
 The Proclamation to Provide for the Establishment of a Nama Council, Tribal Authorities 
and Village Management Boards in Namaland, RSA Proclamation 160 of 1975 appears to give no 
civil jurisdiction to chiefs and headmen. (See section 34 on duties, powers, authorities and functions. 
which refers in subsection (b) only to the power “to try any case where the offence is an offence 
according to tribal laws, tribal customs or tribal resolutions…”.)  
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There were no costs involved in making use of the Native Commissioner’s Courts.  Because 
these courts could grant free divorces, many “coloureds” who wanted to avoid the expense of 
obtaining a divorce in the ordinary civil courts went through the simple procedure of changing 
their ethnic classification in order to utilise these “native” courts. 70 
 
One of the practitioners interviewed described the civil divorce procedure in the Native 
Commissioner’s Courts as being very informal.  Procedure in these courts was governed only 
by a cursory and general set of regulations.  71  Every magistrate was also a native 
commissioner, and the practice at one stage was to run through divorces quickly along with 
marriages late in the afternoon.  In the opinion of this practitioner, the native commissioners’ 
lack of knowledge and background in family law made this approach unsatisfactory.  
 
One review case gives an indication of some of the drawbacks of the informal procedure.  In 
this case, the Native Commissioners Court granted a divorce on 19 June 1985 on the 
application of the husband, on the grounds of constructive desertion.  The wife applied to have 
the order set aside on the following grounds: (a) the final divorce order was granted in her 
absence and without hearing any evidence on her failure to restore conjugal rights; (b) no order 
was made concerning the proprietary consequences of the divorce, even though the marriage 
was in community of property; (c) no order was made concerning the minor children of the 
marriage; and (d) no order was made concerning maintenance for the wife.  Unusually, both 
parties were represented by lawyers.  The review court found that there had indeed been 
irregularities, but did not take the normal course of referring the matter back to a Native 
Commissioner for re-hearing on the grounds that “because of the lack of adequate rules of 
procedure, the Native Commissioner’s Court “is not an appropriate one for dealing with 
actions such as the present”.  In support of this conclusion, the court noted that there were 
issues in dispute which could only be properly decided after being clearly defined in the 
pleadings; that the questions of custody of the minor children should be decided by the 
Supreme Court [which was equivalent to our current High Court] as the upper guardian of all 
minor children; that no question of “native law or custom” was likely to arise; and that no costs 
savings would result from continued proceedings in the Native Commissioner’s Court since 
both parties made use of attorneys as well as experienced advocates. 72 
 
The provision of the Native Administration Proclamation giving matrimonial jurisdiction to the 
Native Commissioner’s Courts was repealed in 1985. 73  
 

THE CURRENT POSITION 
The following information is based on books by legal commentators, case law, interviews with 
judges and legal practitioners and observations made by LAC staff in divorce court.  74 
                                                
70  Robert J. Gordon, Vernacular Law and the Future of Human Rights in Namibia, NISER 
Discussion Paper No. 11 (1991) at 6-7, note 9. 
 
71  Government Notice 59 of 1930; see Kapia v Kapia, unreported judgement, Supreme Court of 
South West Africa, 14 March 1986 (Judge Bethune).  
 
72  Kapia v Kapia (n73) at 8.  
 
73  Native Administration Proclamation Amendment Act 27 of 1985, section 4.  
 
74  Most of the cases cited are South African.  The reason is that the published law reports of 
post-independence Namibia at the time of writing include only two reported cases on divorce: 
Schlenter v Hoebel 1993 NR 209 (HC) (concerning the interpretation of a clause in a consent paper 
on the sale of immovable property and the division of the proceeds); James v James 1990 NR 112 
(HC) (concerning an offer to restore conjugal rights which was not made in good faith).  
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JURISDICTION 
 
The current law 
Divorces of civil marriages can now be granted only by the High Court in  
Windhoek. 75  Magistrates’ courts do not have jurisdiction over divorce cases.   
 
The High Court has jurisdiction over a particular divorce case if both parties are, or one party 
is: (1) domiciled within the jurisdiction of the Court on the date the action is instituted, or (2) 
ordinarily resident within the Court’s jurisdiction on that date and has been ordinarily resident 
in Namibia for not less than one year immediately prior to that date. 76  This divorce 
jurisdiction extends to counterclaims, preliminary orders, ancillary orders -- such as those 
concerning property rights, guardianship and custody of children and maintenance -- and 
subsequent amendments of ancillary orders. 77 
 
The question of domicile (essentially the question of what country’s laws should apply to an 
individual) has been altered by the Married Person’s Equality Act.  Prior to the enactment of 
that statute in 1996, Roman-Dutch common law provided that a woman automatically acquired 
the domicile of her husband upon marriage and gave the court authority to hear divorce cases 
only where the married couple was domiciled in the court’s area of jurisdiction.  The two-
pronged approach of the Matrimonial Causes Jurisdiction Act (domicile and in some situations 
“ordinary residence”) originally applied only to an action instituted “by a wife against her 
husband” and was enacted to give some relief to wives who were living apart from their 
husbands but nevertheless retained their husband’s “domicile”. For example, this made it 
possible for a wife to sue for divorce in Namibia if her husband had left her to take up 
permanent residence in another country – otherwise she would have had to incur the expense 
and inconvenience of bringing the divorce action is his country of residence which was legally 
also her domicile. 
 
Now the domicile of a married woman is determined independently. 78  The relevant provision 
in the Matrimonial Causes Jurisdiction Act 22 of 1939 has accordingly been amended by the 
Married Person’s Equality Act to broaden the court’s jurisdiction equally in respect of both 
spouses.  
 
The theory behind the law 
Divorce jurisdiction rests with High Court because this is the court which traditionally deals 
with virtually all matters of status.  “Status” matters are those which affect a person’s overall 
legal position in relation to other persons and the community. 79  Examples of legal  

                                                
75  Matrimonial Causes Jurisdiction Act 22 of 1939 and Matrimonial Causes Jurisdiction Act 
35 of 1945.  
 
76  Matrimonial Causes Jurisdiction Act 22 of 1939, section 1, as amended by the Married 
Persons Equality Act 1 of 1996, section 17. 
 
77  Matrimonial Causes Jurisdiction Act 22 of 1939, section 1(2), as amended by the Married 
Persons Equality Act 1 of 1996, section 17; Matrimonial Causes Jurisdiction Act 22 of 1939, sections 
2 and 5.  
 It seems that section 4 of the Matrimonial Causes Jurisdiction Act 22 of 1939 on 
counterclaims should logically have been repealed by the Married Persons Equality Act 1 of 1996, 
since the new section 1(2) inserted by that Act covers the same ground.  
 
78  Married Persons Equality Act 1 of 1996, section 12. 
 
79  See Boberg’s Law of Persons and the Family, Second Edition (1999) at 65.  
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proceedings which affect status are marriage and divorce, the declaration of a minor as a 
major, adoption and insolvency. 80 
 
Civil marriage has a profound effect on the status of a person.  The spouses are no longer free 
to marry anyone else.  They have a reciprocal duty of support towards each other, and the 
power to bind each other to third parties for the cost of necessities for their joint household.  
Depending on the marital property regime chosen, they may share in each other’s assets and 
liabilities.  Legal relationships of affinity are created between each spouse and the blood 
relations of the other.  A right of intestate succession arises between the spouses.  If the two 
parties already have children, the father acquires parental powers for the first time. 81 
 
Members of the public interviewed about divorce have pointed out that if is possible to get 
married in a magistrate’s court, why is it not equally possible to get divorced in a magistrate’s 
court? 82  Many of the judges and practitioners who were interviewed, while not altogether 
foreclosing the possibility of magistrates’ court jurisdiction over divorces, pointed out that 
while marriage is always by mutual consent, divorce is not.  They also emphasised how much 
more complex it is to “undo” a marriage than to make one, as divorce involves disentangling 
marital property and finances, as well as making future provision for the children of the 
marriage.   
 
CHOICE OF LAW 
The court is obligated to deal with divorce cases where either (or both) of the parties are not 
domiciled in Namibia in accordance with the law which would have applied if both parties had 
been domiciled in Namibia when the divorce action was instituted.  This means that a 
Namibian court would apply Namibian law on grounds of divorce, as well as on related issues 
such as property rights, maintenance, child custody. 83 
 
However, in terms of the Roman-Dutch common law, the personal and proprietary 
consequences of marriage are, with a few exceptions, normally determined in accordance with 
the place where the husband was domiciled at the time of the marriage. 84  This common law 
rule favouring the husband was not affected by the Married Persons Equality Act.   
 
Thus, for example, if a couple married under a particular property regime in Germany, that 
property regime would guide the division of their estate upon divorce in Namibia.  But 
Namibian rules such as the forfeiture of benefits by the guilty party (discussed below) could be 
applied to the property as part of the divorce proceedings. 85 

                                                
80  See Boberg at 216-19.  
 
81  Boberg at 161-ff. 
 
82  Magistrates in their capacity as Commissioners of Child Welfare also have the capacity to 
deal with adoptions under the Children’s Act 33 of 1960, and do so in practice throughout the 
country, with jurisdiction being based on the residence of the adoptive parents.  
 
83  Matrimonial Causes Jurisdiction Act 22 of 1939, section 1(2), as amended by the Married 
Persons Equality Act 1 of 1996, section 17; see also HR Hahlo, The South African Law of Husband 
and Wife (4th edition, 1975) at 638.  
 
84  Hahlo, 4th edition at 622-ff; Esterhuizen v Esterhuizen 1991 (1) SA 492 at 494: “That the law 
governing the proprietary consequences if determined by the lex domicilii matrimonii is now beyond 
question (Frankel’s Estate and Another v The Master and Another 1950 (1)  SA 220 (A); Sperling v 
Sperling 975 (3) SA 707(A)).” 
 
85  See, for example, Hahlo, 4th edition at 638 and note 507.  
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GROUNDS FOR DIVORCE 
 
The current law 
There are a total of four grounds for divorce, set forth in Roman-Dutch common law and the 
Divorce Laws Amendment Ordinance 18 of 1935. They are: (1) adultery; (2) malicious 
desertion; (3) the imprisonment for at least five years of a spouse who has been declared a 
habitual criminal; or (4) the incurable insanity of a spouse which has lasted for at least seven 
years.  These grounds (with the exception of incurable insanity) are based on the principle of 
fault – the idea that one spouse must be guilty of committing some type of wrong against the 
other spouse.  Unlike the law of most countries today, Namibian law does not allow a divorce 
to be granted simply because the couple’s marriage has irretrievably broken down.  
 
Only the first two grounds existed under Roman-Dutch common law.  The latter two were 
added by the Divorce Laws Amendment Ordinance 18 of 1935, in an effort to mitigate some of 
the hardships of the narrow common-law grounds.  
 
Adultery occurs when one spouse has voluntary sexual intercourse with a person who is not the 
other spouse.  Adultery has been interpreted to include sodomy and bestiality. 86 The common-
law defences to a divorce case based on adultery include condonation (forgiveness in full 
knowledge of the misconduct), connivance (anticipatory consent to future misconduct), and 
collusion (where the parties act in agreement). Other excuses, such as seduction by a third 
party or long absence by the other spouse, do not constitute legal defences to adultery.  It is 
possible for the “innocent” spouse to bring a civil case against the third party for damages 
based on loss of consortium (the marital relationship), and this is occasionally still done in 
Namibia.  
 
There are four forms of malicious desertion: (1) Actual or physical desertion occurs when one 
spouse leaves the other without good cause and with the intention to end the marriage 
relationship.  (2) Constructive desertion occurs when one spouse, without good reason and with 
the intention to end the marriage relationship, forces the other spouse to leave -- for example by 
making life dangerous or unbearable for him or her.  Thus, domestic violence could create a 
form of constructive desertion.  (3) Malicious desertion also includes the situation where one 
spouse continually refuses to have sex with the other spouse without good reason.  (4) Life 
imprisonment is sometimes referred to as a variant of malicious desertion, and sometimes 
referred to as an independent common-law basis for divorce.  The defences to a claim of 
malicious desertion include condonation, collusion, consent, justification and resumption of 
cohabitation.   
 
In a case based on habitual criminality, the defendant must have been declared a habitual 
criminal in terms of the Criminal Procedure and Evidence Act, 1917 (as applied to “South 
West Africa” by the Criminal Procedure and Evidence Proclamation 20 of 1919) and must 
have been imprisoned for at least five years after this declaration. 87  The Court may, however, 
refuse to grant a divorce on this ground “if it is satisfied that the plaintiff voluntarily assisted 
the defendant in the commission of any crime of which he or she has been convicted.” 88 

                                                
86  Rape constitutes adultery for the rapist, but not for the person who is raped. Hahlo, 4th edition 
at 366.  
 
87  Divorce Laws Amendment Ordinance 18 of 1935, section 1(1)(b). 
 
88  Id, section 1(2). 
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In a case based on incurable insanity, the defendant must have been subject to the provisions of 
the Mental Disorders Act, 1916 (as extended to “South West Africa” by the South West Africa 
Mental Disorders, Act No. 22 of 1926) for a period of not less than seven years, and there 
must be no hope of restoration to a state of mind which would enable a normal life. 89  The 
High Court cannot grant a divorce on this ground “unless it is satisfied by the evidence of three 
medical practitioners of whom two shall be alienists [psychiatrists] appointed by the Court that 
the defendant is incurable and unless it is also satisfied that the plaintiff (if the plaintiff is the 
husband of the defendant) is in no way to blame for the mental condition of the defendant.” 90  
The typical common-law defences do not apply in a case of this sort, as this ground is not 
based on one party’s fault.  
 
The latter two statutory grounds are very narrowly drawn and, not surprisingly, hardly feature 
in Namibian divorce cases in practice.  
 
The theory behind the law 
Namibia’s divorce law stems from the influence of the Christian church on Roman-Dutch 
common law.   
 
Early Roman law was concerned with determining whether or not a marriage had been 
concluded or terminated, because of concerns regarding inheritance and the obligations of 
patres familias (heads of households).  But the law did not prescribe any formalities for the 
conclusion of a marriage and no court degree or other official authorisation was ever required 
for a divorce.  The law thus did not prescribe any grounds for divorce, as marriage was 
considered to be a social institution rather than a legal one. 91 
 
But in the eyes of the church of the Middle Ages, a consummated marriage was a sacrament 
which no earthly power could dissolve: ”What God has joined together let no man put 
asunder.”  Nevertheless, even with the view of marriage as an indissoluable union, there were 
some “safety valves” in the form of procedures for anulments and judicial separations.  
 
Divorce became possible again only after the Reformation, and then only if requested by the 
“innocent” spouse in a case where the other spouse was “guilty” of violating the fundamental 
tenets of marriage, through adultery or malicious desertion.  Divorce was viewed, in essence, as 
a punishment for a serious matrimonial offence. 92   
 
The minor statutory revisions applied to the common law in Namibia to deal with habitual 
criminals and mentally ill spouses did not change the underlying theory of divorce, which is still 
based on these religious principles –a particularly inappropriate approach in a nation like 
Namibia which is established under the terms of its own Constitution as a secular state. 93 
 
Most industrialised countries have in the last 30 years moved away from laws which made 
divorce possible only for serious causes, towards laws making marriages more or less 

                                                
89  Id, section 1(1)(a). 
 
90  Id, section 1(1). 
 
91  Max Rheinstein, “Trends in Marriage and Divorce Law of Western Countries”, 1952 at 6-7, 
reprinted in Henry D. Krause, ed, Family Law: Volume I (International Library of Essays in Law & 
Legal Theory), 1992 
 
92  HR Hahlo & J Sinclair, The Reform of the South African Divorce Law (1980)  at 2; Glendon, 
Transformation at 19-ff.  
 
93  Namibian Constitution, Article 1(1).  
 



 26

terminable at will. 94  Namibia retains the kind of system which most comparable countries 
have discarded.  
 
Divorce grounds in practice 
If adultery is cited as the ground for divorce, it is not always necessary to name the third party 
(so long as other adequate evidence of the adultery is provided) – but if the third party is 
named, then he or she must be served with the divorce papers.  However, it is not necessary for 
the third party to be joined as a party to the divorce action.  In some cases, an angry plaintiff is 
eager to name the third party and even to sue the third party for damages arising from the loss 
of consortium.  
 
Constructive desertion is a wide category which in practice encompasses a broad range of 
problems such as physical violence, psychological abuse, aggressive behaviour, alcohol abuse, 
or one spouse’s failure to make financial contributions to the household.   
 
The plaintiff’s papers often include statements to the effect that the parties fail to communicate, 
that the defendant shows no love and affection and that the defendant fails to show any interest 
in the continuation of the marriage.  Although these facts are usually not put forward as 
grounds for divorce on their own, they indicate how the legal process has evolved towards 
recognising the heart of the matter as being marital breakdown rather than simply the fact of 
adultery or constructive desertion.  
 
In general, the party seeking the divorce can usually make the situation fit the legal 
requirements.  It is extremely rare for the Court to deny a divorce on the basis that no 
legitimate ground for divorce has been established.  But the statements made in the court 
papers seldom tell the true story.  Collusion sometimes occurs where both parties want out of 
the marriage.  The plaintiff sometimes conceals the real grounds to avoid having the family’s 
“dirty linen” aired in the newspaper.  Experienced legal practitioners try to draft the grounds 
for divorce sensitively, to avoid unnecessary trauma.  Several longstanding legal practitioners 
assert that, whatever the stated grounds, the real reason for most divorces is the irreconcilable 
breakdown of the marriage.   
 
One practitioner called the present set of grounds “patronising”, arguing that two adults who 
have freely joined together in marriage should be similarly free to terminate that marriage.  A 
judge described the present system as a “horrible ritual”, asking what point there be in refusing 
to grant a divorce when the marriage has clearly collapsed.  No one from the legal profession 
who was interviewed recommended the retention of the existing system.  There was unanimous 
agreement that the present approach is outdated and unsuited to modern concepts of marriage.  
 
CONSEQUENCES OF DIVORCE 
 
Division of property 
The way that the couple’s property will be divided upon divorce depends on the marital 
property regime applicable to the marriage.  If the couple was married in community of 
property, the joint marital estate will be divided into two equal parts, and each person will 
receive one part.  If the couple was married out of community of property, each person will 
receive his or her own separate property.   
 
Which marital property regime governs a particular marriage depends on where the couple was 
married and whether they agreed prior to being married that a particular regime should     
apply.  For couples married in the south or central parts of Namibia, the rule is that civil 

                                                
94  Glendon, Transformation at 149.  
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marriages are automatically in community of property, unless the parties entered into an 
agreement before the marriage (an ante-nuptial contract) providing that the marriage would be 
out of community of property.  However, for black couples married north of the Police Zone 
(in Owambo, Kavango, Caprivi and Kaoko) after 1 August 1950, the marriage is automatically 
out of community of property, unless the couple has declared before the marriage officer, 
within one month before the marriage, that they want to be married in community of property.  
Such a choice is only possible, however, if the man is not already customarily married to 
another woman. 95 
 
Couples who have entered into ante-nuptial agreements sometimes apply a variation of out of 
community of property known as the accrual system.  Under this approach, the property of 
each spouse prior to the marriage remains separate, but the spouses share equally in the profits 
and losses which accrue during the course of the marriage.  
 
In divorce cases based on adultery or malicious desertion, the plaintiff (the “innocent” spouse) 
may request a court order that the defendant (the “guilty” spouse) forfeit any past and/or future 
benefit that he or she derived or will derive from the marriage in community of property, or 
under an ante-nuptial contract if there is one. 96 This is called “forfeiture of benefits”.  It is 
based on the idea that no spouse should profit from a marriage that he or she has destroyed.  A 
request for forfeiture of benefits must be made while the divorce proceedings are pending; it 
cannot be made after the divorce is granted.  If such an order is requested, the Court has no 
discretion to refuse to grant it.   
 
It must be remembered that an order for the forfeiture of benefits is possible only where the 
plaintiff has contributed more than the defendant to the joint estate.  If the defendant has 
contributed more, then this remedy is of no use since the defendant will have no benefits to 
forfeit.  For this reason, “forfeiture of benefits” is seldom of use in practice to female plaintiffs, 
who often have lower-paying jobs or take greater responsibility for child care.  However, as 
long ago as 1940, at least one South African case has held that the court is entitled to take into 
account the services of a spouse in managing the joint household and caring for the children, in 
its calculation of the spouses’ respective contributions. 97  
 
Either spouse in a marriage in community of property may also ask for an adjustment upon 
division of the joint estate in terms of the Married Persons Equality Act, on the grounds that  
the other spouse entered into a transaction which required the consent of the first spouse 

                                                
95  Native Administration Proclamation 15 of 1928, section 17(6); Proclamation 67 of 1954 
(Application of Certain Provisions in Chapter IV of Proclamation 15 of 1928 to the Area Outside the 
Police Zone).  The Police Zone is defined in the First Schedule to the Prohibited Areas Proclamation 
26 of 1928.  
 
96  Forfeiture of benefits in a marriage out of community of property which also excludes 
community of property and loss could include benefits by virtue of a succession clause, donations to be 
made between the spouses in terms of the ante-nuptial contract which were not yet concluded, or the 
right to a tenancy.  DSP Cronje, The South African Law of Persons and Family Law (3d edition, 1994) 
at 266-267.  
 
97  Gates v Gates 1940 NPD 361 at 364-5: “Further, it seems to me indisputable that although a 
wife may not, in a positive sense, actually bring in or earn any tangible assets or money during the 
marriage, her services in managing the joint household, performing household duties, and caring for 
children, have a very real and substantial value, which may well and usually does, exceed the bare 
cost of her maintenance.  …[O]n general principles I think it is but equitable that a wife, devoting 
herself to domestic services, should be credited with the value of such of them as she is shown to have 
performed. It may be very difficult to arrive at anything like an accurate valuation of such services, 
nevertheless I think an estimate of their value ought to be attempted.” 
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without obtaining such consent, that the other spouse knew or reasonably should have known 
that he or she would probably not obtain such consent, and that the joint estate has suffered a 
loss as a result of the transaction. 98 
 
Most estates are in practice divided in terms of a settlement agreement between the parties 
which is made into an order of court.  If there is no agreement, the court will usually make only 
a general order, such as an order “that the joint estate be divided”.  If the parties cannot agree 
on the division of the joint estate (which is rarely the case), the Court can appoint a Receiver to 
sort out the details.  The Receiver will be paid a portion of the estate for his or her services.  
 
Guardianship, custody and access 
The High Court may make an order regarding the guardianship and custody of, and access to, 
any minor children of the marriage.  Such an order may be made not only during the divorce 
proceeding, but at any time upon the application of either parent of a minor whose parents are 
divorced or living apart. 99   
 
In practice, custody of young children is often awarded to the mother. 100  Practitioners report 
that men sometimes request custody to avoid having to pay maintenance – with the actual 
intention of turning the daily child care over to the mother or an extended family member.  
Custody of a child may in theory be given to one parent until the child reaches a certain age, 
and then to the other parent afterwards.  It is also possible in unusual circumstances for 
custody to be given to a third party, such as a grandparent or other extended family member.  
The Court will usually not separate siblings unless there is a good reason to do so.  “Guilt” or 

                                                
98  Married Persons Equality Act 1 of 1996, section 8.  
 
99  Matrimonial Affairs Ordinance 35 of 1955, section 4, as amended by section 3 of the 
Matrimonial Affairs Amendment Ordinance 9 of 1967 and by section 21 of the Married Persons’ 
Equality Act 1 of 1996. 
 
100  The recent South African case Ex Parte Critchfield and Another 1999 (3) SA 132 (WLD) , 
after considering the issue of  “maternal preference”, gave the following sensible holding on the point 
at 143B-D: “In my view, given the fact of pregnancy or more particularly, the facts of the dynamics of 
pregnancy, it would not amount to unfair discrimination (ie it would not be unconstitutional) for a 
court to have regard to maternity as a fact in making a determination as to the custody of young 
children.  On the other hand, it would amount to unfair discrimination (and, correspondingly, be 
unconstitutional) if a court were to place undue (and unfair) weight upon this factor when balancing it 
against other relevant factors.  Put simply, it seems to me that the only significant consequence of the 
Constitution when it comes to custody disputes if that the Court must be astute to remind itself that 
maternity can never be, willy-nilly, the only consideration of any importance in determining the 
custody of young children.”  In this case, custody was in fact awarded to the father.  
 See also Van Pletzen v Van Pletzen 1998 (4) SA 95 (O), which held that the assumption that 
a mother is of necessity in a better position to care for a child than the father belongs to an era from 
the past. In this case, custody was in fact awarded to the mother, with the fact that the child was a 
very young girl tipping the scales in favour of the mother, whom the court viewed as being 
particularly suitable to serve as a role model and to look after the child’s physical and emotional needs 
through puberty.  
 See also R Rosen, ‘Is there any Real Basis for the Preference Accorded to Mothers as 
Custodian Parents?” , 95 SALJ 246 (1978) and E Kahn, “A  Note” commenting on the 
aforementioned article 95 SALJ 249 (1978); S Boyd, “Potentiality and Perils of the Primary Caregiver 
Approach”, 7 Canadian Family Law Quarterly 1991; The Marriage of Raby 12 ALR 669 (Family 
Court of Australia).  
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“innocence” in the divorce action is not decisive on the question of custody, which is guided 
only by what is best for the children. 101 
 
One relatively recent innovation is joint custody.  In practice, this may give the two parents 
custody for alternating periods, or the children may live with one parent while the other parent 
continues to play a role in decisions about the day-to-day lives of the children (such as what 
school or church they will attend).  Some High Court judges in Namibia are unwilling to make 
orders for joint custody because of concerns about its practicality, while others are prepared to 
consider such arrangements if they are properly motivated. 102 
 
Access provisions of divorce orders may be very general, requiring that the non-custodial 
parent be given “reasonable access” to the child or children, or they may give precise details 
about access arrangements.  103 
 
In the past, a common outcome of divorce actions was for the mother to be given custody of the 
children while the father retained all guardianship powers aside from those of custody.  But 
since the advent of the Married Persons Equality Act, it would seem that both parents       
                                                
101  The South African case of McCall v McCall 1994 (3) SA 201 (C) contains a highly praised 
list of criteria for determining the best interests of the child.  It reads as follows (at 205B-G):  

(a) the love, affection and other emotional ties which exist between parent and child and the 
parent’s compatibility with the child;  

(b) the capabilities, character and temperament of the parent and the impact thereof on the 
child’s needs and desires;  

(c) the ability of the parent to communicate with the child and the parent’s insight into, 
understanding of and sensitivity to the child’s feelings;  

(d) the capacity and disposition of the parent to give the child the guidance which he 
requires;  
(e) the ability of the parent to provide for the basic physical needs of the child, the so-called 

‘creature comforts’, such as food, clothing, housing and the other material needs – 
generally speaking, the provision of economic security;  

(f) the ability of the parent to provide for the educational well-being and security of the child, 
both religious and secular;  

(g) the ability of the parent to provide for the child’s emotional, psychological, cultural and 
environmental development;  

(h) the mental and physical health and moral fitness of the parent;  
(i) the stability or otherwise of the child’s existing environment, having regard to the 

desirability of maintaining the status quo;  
(j) the desirability or otherwise of keeping siblings together;  
(k) the child’s preference, if the Court is satisfied that in the particular circumstances the 

child’s preference should be taken into consideration;  
(l) the desirability or otherwise of applying the doctrine of same sex matching…; and 
(m) any other factor which is relevant to the particular case with which the Court is 
concerned.  

The issue of domestic violence is, however, notably absent from the list. See E Bonthuys, “Spoiling 
the Child: Domestic Violence and the Interests of Children”, 15 SAJHR (1999) at 317.  
 See also French v French 1971 (4) SA 298 9W) at 298H-299H.  
 
102  Joint custody is also a new concept in South Africa, with courts and judges manifesting wide 
differences in their attitudes.  See Corris v Corris 997 (2) SA 930 (WLD)  and V v V 1998 (4) SA 169 
(CPD) (both of which include surveys of recent South African decisions) ; see also B Clarke and B 
van Heerdan, “Joint Custody: Perspectives and Permutations” 112 SALJ  315 (1995); Felicity 
Kaganas, “Joint custody and equality in South Africa’, Acta Juridica 169 (1994); ID Schäfer, “Joint 
Custody”, 104 SALJ 149 (1987).  
 
103  If the divorce order is silent on access, a right of reasonable access by the non-custodian 
parent is presumed.  
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retain equal guardianship powers unless the Court makes an order giving sole guardianship to 
one parent. 104  
 
The Court may grant either parent sole guardianship (which includes the power to consent to 
marriage) and/or sole custody. 105  The Court also may order that, upon the death of the parent 
granted sole custody and/or guardianship, a person other than the surviving parent shall be the 
child’s guardian. 106   
 
All of these decisions are to be made based on what is in the best interests of the child or 
children. 107   
 
The Court may incorporate into the divorce decree any agreement between the parties as to 
guardianship, custody, and access, as long as the Court determines that the agreement is in the 
best interests of the child or children.   
 
In deciding what is best for the child, the court will take into consideration factors such as the 
child’s sex, age and health; the child’s educational and religious needs; the respective special 
and financial position of the parents; the parents’ respective character, temperament and past 
behaviour towards the child. 
 
Even if the parents are in agreement about custody, the Court may request a report from a 
social worker if it has any doubt about what will be best for the children.  108  This report is 
prepared at state expense, but can entail delays of up to 6-8 months.  The cause for delays can 
be that the social workers must often travel long distances and may have trouble locating the 
relevant parties for interviews, particularly in rural areas, or in cases where persons are trying 
to evade them.  A senior social worker reports that the sheer volume of work is problematic, 
suggesting that the Ministry of Justice should appoint its own social workers for court work 
rather than relying on the resources of the Ministry of Health & Social Services.  Another 
obstacle is the lack of resources such as telephones and transport in some regions.  The depth 
of an individual report also varies with the experience and commitment of the social worker 
who prepares it.  
 
If a social worker finds that a particular custody case is unusually complex, he or she may call 
in outside assistance, such as a child psychologist if necessary.  But this approach is 
complicated by the fact that the costs of such assistance must come from the budget of the 
Ministry of Health.  Some private practitioners will assist in these cases without charge, while 
free expert assistance can also sometimes be obtained from international volunteers (such as 
VSO workers) or the few state psychologists (based at the Windhoek State Hospital or the 
Ministry of Education).  
 

                                                
104  Married Persons Equality Act 1 of 1996, section 14(1). 
 
105  Matrimonial Affairs Ordinance 35 of 1955, section 4.  A court order granting sole 
guardianship supersedes the equal guardianship provisions of the Married Persons Equality Act 1 of 
1996 (see section 14(1)).  
 
106  Id.  
 
107  Id.  
 
108  Social worker reports are commonly requested by courts in three kinds of cases:  (1) divorce 
(on questions of child custody);  (2) children in need of care in terms of the Children’s Act 33 of 
1960; and (3) criminal cases involving juvenile offenders.  
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Some practitioners say that many social worker reports are of poor quality, while others say 
that they are usually helpful.  Judges normally follow the recommendations made by the social 
workers.  Several practitioners expressed concern that judges sometimes follow inadequate 
social worker reports uncritically because they lack other input. 109 
 
The Court has discretionary power to appoint a curator ad litem (a person appointed to assist 
another in specific legal proceedings), where it possible that the interests of the child may be in 
conflict with those of the parents.  A curator ad litem is usually a legal practitioner, although 
the court can choose any person whom it considers suitable.  110  This is rarely done in practice 
in divorce cases.  
 
In other countries, the terminology is changing from ”custody” and “access” to terms such as 
“residence” and “contact”, to emphasis the child’s point of view rather than the parents’ 
perspective.  111  
 
Child maintenance 
The High Court when granting a divorce may also make any order as to the maintenance of the 
children of the marriage it deems just.  Such an order may be made against either party, 
regardless of “guilt” or “innocence”.  It is the non-custodian spouse who makes maintenance 
payments to the custodian spouse.   
 
The Court may make an agreement between the parties as to the maintenance of children into a 
binding court order, as long as the Court finds the agreement to be in the best interests of the 
children.   
 
Such orders typically require the payment of maintenance until the child in question reaches a 
certain age.  If no age is fixed, the order becomes inoperative as soon as the child becomes self-
supporting.  
 
An agreement to pay a lump sum for the purposes of child maintenance will not be treated by 
the courts as a final discharge of the parental obligation to maintain the child. 112 
 
Any High Court order concerning child maintenance can later be altered, upon a showing of 
good cause, by a magistrate’s court sitting as a maintenance court.   
 
Unlike spousal maintenance, a request for maintenance of children can be made in the 
maintenance court at any time, even after the High Court has granted the divorce without 
making such an order.  This is because the legal obligation of both parents to support their 
children, according to their respective means, continues after a divorce. 

                                                
109  The social worker can be called in for cross-examination in an opposed divorce, but they are 
seldom questioned in an unopposed divorce.  
 
110  See Boberg at 902, note 12 and 904, note 13; Wolman v  Wolman 1963 (2) SA 452 (A) at 
459.  
 
111  See, for example, the UK Children’s Act 1989, the Children (Scotland) Act 1995 and the 
Australian Family Law Act 1975, which was significantly amended by the Family Law Reform Act 
1995.  
 
112  Bleazy 1947 (2) SA 523 (C).  It has furthermore been held that a lump sum cannot actually 
be considered “maintenance” because maintenance is defined in the Maintenance Act 23 of 1963 as 
any order for the “periodical payment of sums of money”. Zwiegelaar v Zwiegelaar 1999 (1) SA 1182 
(CPD), which deals primarily with the interpretation of section 7(2) of the South African Divorce Act 
70 of 199. 
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Spousal maintenance 
In granting a divorce, the High Court may order the “guilty” spouse to pay maintenance to the 
“innocent” spouse until the “innocent” spouse dies or remarries, whichever comes first, as the 
court deems just. 113   
 
The Court also may make any agreement between the parties as to spousal maintenance a 
binding court order, including an agreement in which the “innocent” spouse agrees to pay 
spousal maintenance to the “guilty” spouse. 114   
 
Once made, such an order may be rescinded, suspended or varied upon a showing of good 
cause, by any court of competent jurisdiction, including a magistrate’s court sitting as a 
maintenance court under the Maintenance Act 23 of 1963.  “Good cause” may include a cause 
other than the financial means of either of the parties. 115 
 
A request for spousal maintenance must be made during the divorce proceeding.  If no such 
order is issued by the High Court at the time when the divorce is granted, neither ex-spouse can 
later approach either the High Court or a maintenance court seeking such an order.  This is 
because the spouses’ legal duty to support one another ends when the marriage ends – thus if 
there is no court order extending that duty beyond the time of divorce, there is no basis for 
finding that one spouse is obligated to support the other.   
 
As a result, sometimes a spouse will request token maintenance (such as N$1/month), just to 
leave the door open for an amended maintenance order should circumstances change in the 
future.  
 
Some practitioners reported that they have a significant number of cases in which husbands 
request maintenance from their wives, although the majority of those interviewed found it more 
common for wives to request maintenance from their husbands.  
 
Other consequences of divorce 
The wife may retain her married name or resume her maiden name or any other name she bore 
at any prior time.  If she resumes her maiden name, she may apply to change the name of the 
children of the marriage to that name as well.  She may also apply to change the surname of the 
children of the marriage to that of a man which she subsequently marries. 116 
 
Both spouses are free to marry again, even to re-marry each other should they wish.   
 
It may be that the spouses have named each other as heirs in their wills.  A divorce does not 
automatically affect such a provision.  The will continues to apply as it stands until it is 
changed.  
 

                                                
113  Matrimonial Affairs Ordinance 25 of 1955, section 5(1). 
 
114  Id., section 5(1)(b).  See D. Hubbard, Maintenance: A Study of the Operation of Namibia’s 
Maintenance Courts (Legal Assistance Centre 1995) at 37 & note 134. 
 
115  Matrimonial Affairs Ordinance 25 of 1955, section 5(1). 
 
116  Section 8A, Births, Deaths and Marriages Registration Act 81 of 1963, as amended by South 
West African Act 5 of 1987.  The child may also make an application for the alteration of his or her 
surname under such circumstances.  
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The same is true for other documents, such as the nomination of a spouse as a beneficiary in a 
life insurance policy.  A divorce does not automatically affect such documents.  They must be 
independently altered.  
 
Special rules for cases of incurable insanity 
Certain unique rules apply to divorces on the ground of incurable insanity.  In this type of case 
(as in other divorce cases), the Court may order the plaintiff to pay the defendant’s costs. 117  
But the Court may further order that the plaintiff “make provision . . . for the proper 
maintenance of the defendant and any child or children of the marriage and for the securing of 
any benefits to which the defendant may be entitled.” 118  In addition, in such a case the Court 
“shall not, as against the defendant, order the forfeiture of any benefits arising out of the 
marriage.” 119  Finally, if a person who is granted a divorce on this ground later wishes to 
remarry, he or she must first obtain a certificate stating either that the divorce court’s order 
regarding costs, maintenance and/or the securing of benefits was complied with or that no such 
order existed.  This certificate must be presented to the marriage officer prior to the re-
marriage; failure to do so subjects both the individual and the marriage officer to a fine or, if 
the fine is not paid, to imprisonment.  120 
 
PROCEDURE 
 
Judicial separation 
Judicial separation has been referred to as a “half-way house between marriage and divorce”. 
An order of judicial separation temporarily suspends some of the spouses’ marital obligations, 
particularly that of cohabitation.  In theory, the court has the power to issue such an order upon 
the application of the “innocent” spouse.  The grounds for judicial separation are essentially the 
same as those for divorce. 121 
 
This common-law procedure is virtually never used in practice and seems to serve no practical 
purpose. 122.  It was abolished in South Africa by section 14 of the Divorce Act 70 of 1979, 
and should probably be similarly abolished in Namibia.  123 
 
Private separation 
Spouses may make a private agreement to live apart.  They can agree between themselves on 
the details of this arrangement, such as who will stay in the common home, who will have 
custody of the children, and how property and finances will be arranged during the period of 
separation.   
 

                                                
117  Divorce Laws Amendment Ordinance 18 of 1935, section 2(a). 
 
118  Id.  Spousal maintenance was permitted in these types of divorce cases even before the 
Matrimonial Affairs Ordinance 35 of 1955 made clear that spousal maintenance was permitted in 
divorce cases generally. 
 
119  Id, section 2(b). 
 
120  Id, section 3. 
 
121 Hahlo, 4th edition at 329. 
 
122  Hahlo commented back in 1975: “Judicial separation is not a popular institution and the 
question may be asked whether it still fulfils a useful function”. Hahlo 4th edition at 329, note 1. 
 
123  Cronjé at 249; Hahlo, 4th edition at 329-ff. 
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Such an agreement has no binding legal effect, however.  It does not affect the power of either 
party to sue for divorce, and it will not influence the terms of a subsequent divorce order. 124 
 
Interim relief 
Rule 43 of the High Court Rules deals with interim relief in matrimonial proceedings, which 
include divorce.  This rule provides a simple and quick procedure by which one spouse can 
seek the following from the other spouse:  

• maintenance pendente lite (pending the resolution to the case) 
• contributions towards the costs of a pending case 
• interim custody of a child 
• interim access to a child.  

 
The applicant must submit an affidavit setting out the grounds for the relief.  This is served on 
the respondent together with a notice giving the respondent 10 days to reply.  If the respondent 
opposes the relief claimed, the matter must be set down before the court for a summary 
hearing.  If the Rule 43 application is not opposed, there is no need for the respondent to 
appear in court.  The rule places a ceiling on the fee which legal practitioners can charge in 
respect of such motions (N$200 for an appearance in an undefended case and N$450 in a 
defended case, plus a maximum of N$450 for other services rendered in respect of the claim). 
125  
 
This rule can be particularly useful in cases where there is a possibility of a substantial delay 
either because the case is defended or because a social worker report has been requested.  It 
can also be useful in a case where one spouse has engaged a lawyer but the other spouse does 
not have access to sufficient finances to do so.  
 
The courts do not hear a large number of Rule 43 applications in practice, but this does not 
mean that the Rule plays no role -- the threat to bring a Rule 43 application is often sufficient 
to inspire an agreement between the parties.  Some judges and practitioners report that the Rule 
43 process works smoothly and effectively, while a few practitioners maintain that there can be 
long delays or that the cost to the client of bring the application can be more than it is worth.  
 
Divorce 
Most couples who want to dissolve a civil marriage do so with the assistance of an attorney.  
To commence the case, the attorney will draft the particulars of claim setting forth the details 
of the marriage (i.e. when and where it occurred, whether it is in or out of community of 
property, and whether there are minor children), the ground upon which the divorce is sought, 
the evidence in support of that ground, and the requested relief (including orders as to 
maintenance, guardianship and custody of minor children, and the division of property). The 
particulars of claim and a summons issued by the Registrar of the High Court will then be 
served on the defendant, in person, by a deputy sheriff.   
 
The costs of service can be very expensive, as there are standard rates based on the kilometers 
which must be travelled by the sheriff.  Service can be especially expensive in the north (up to 
N$700-800), as the closest sheriff is currently based in Tsumeb.  Costs of serving papers on 
the defendant currently average about N$120 in Windhoek.  The filing fee for a divorce case is 
only N$5.  
 

                                                
124  See Cronjé at 249; Hahlo, 4th edition at 351-ff. 
 
125  Rule 43, Rules of the High Court of Namibia, Government Notice 59 of 1990 (GG 90), as 
amended by GN 81/1996 (GG 1293).  
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The defendant must then give notice of an intention to defend the divorce within ten court days 
after he or she is served with the summons and particulars.  The case will usually be set down 
in court on the Friday following the expiry of this time period.  (All divorce applications are 
dealt with in motion court on Friday mornings.)  The plaintiff must give evidence of the 
existence of the marriage and the grounds for divorce in person and under oath.   
 
The defendant rarely appears in court at this stage, and the questions put to the plaintiff are 
fairly standard, along the following lines: 
 

• Were you married to [the defendant] in/out of community of property on [date] and are 
you still so married?  

• Is this a copy of your marriage certificate? 
• Do you regard Namibia as your permanent place of residence?  
• What went wrong with your marriage? 
• Have you spoken to your husband/wife about this?  
• Does your husband/wife show any interest in the continuation of the marriage? 
• Do you still share a common home?  
• [If the defendant has left the common home:] On what date did he/she leave and did 

he/she take all of his/her personal possessions?  
• Are there any minor children born of the marriage? [names and ages confirmed] 
• Do you work? [If so] Who takes care of the children while you are at work?  
 

During one month of observations of motion court, the researchers saw little meaningful 
questioning by either the legal practitioners or the judges, with the court proceedings being 
primarily devoted to correcting misspellings of names or other minor points of clarification, 
and amending errors in the pleadings.  
 
If the defendant does not oppose the divorce, the next step depends upon the ground for divorce 
– if adultery is established, the Court can grant a final order of divorce at this time.  Otherwise 
the Court must first issue an order requiring the restitution of conjugal rights.  This order must 
be served personally on the defendant.  
 
The order for restitution of conjugal rights will contain a “return date” which is 6-8 weeks from 
the date of issue.  If reconciliation does not occur by this date, and if this is confirmed under 
oath, the Court can issue a final divorce decree.  Confirmation of non-reconciliation is normally 
done by way of an affidavit from the party seeking the divorce, but the party’s legal 
representative must appear in court to obtain the final divorce order.  This second appearance 
by an attorney or an advocate adds additional costs.  
 
If the divorce is opposed, the parties will exchange legal documents identifying the legal and 
factual issues that are in dispute.  Before a trial date can be obtained, a mandatory pre-trial 
conference must occur.  (This conference, which is mandated by rule 37 of the High Court 
Rules, must be attended by the attorneys, although not necessarily by their clients.)  At the 
trial, the parties’ attorneys will present evidence and arguments about the factual and legal 
issues in the case.  Divorce litigation is an adversarial process, in which the opposing parties’ 
lawyers put forth their respective evidence and arguments on the issues and the Court makes 
the ultimate findings as to fault, maintenance, custody, etc.  
 
Most divorces in Namibia are resolved by agreement of the parties, without a trial.  Typically 
what will happen is that the defendant will enter a notice of intention to oppose (to prevent    
the plaintiff from being able to obtain a restitution order or a final divorce order), and the 
parties’ attorneys will then attempt to negotiate a settlement agreement on behalf of their 
clients.  If the parties do come to a settlement, the High Court typically will approve it, as   
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long as it resolves all of the issues arising from the divorce and is in the best interests of any 
children of the marriage.   
 
The High Court is not required to make an order as to costs in favour of the successful party in 
a divorce case.  The Court may, however, make whatever order as to costs that it deems just, in 
light of the means of the parties and their conduct.  Such an order may require that the costs of 
the proceedings be apportioned between the parties.  Practitioners report that the plaintiff will 
sometimes agree not to request costs if the defendant does not oppose the divorce action.  
 
Appeals from divorce matters are to the full bench of the High Court. 126  These are rare in 
practice in divorce cases. 127 
 
Most of those interviewed estimated that an unopposed divorce done with the assistance of 
legal practitioners costs a minimum of about N$2500-N$3000 at present, with higher costs 
where service of process involves long distances or where the case is defended.  It is no longer 
necessary for an attorney to brief an advocate to appear in the High Court, as the profession 
has now been technically fused.  However, in practice, some legal practitioners continue to 
brief advocates, especially if it appears that the divorce is unusually complex or is likely to be 
opposed.  Some legal practitioners say that involving an advocate increases the cost to the 
client, while others say the cost is about the same either way since the legal practitioner will 
have to spend more time on the case if no advocate is briefed.  
 
Options for persons who cannot afford a lawyer 
 
Legal aid 
Legal aid is available in divorce cases.  A person seeking legal aid must fill in an application 
form which is available at any magistrates’ court.  Application forms can also be obtained 
from social workers and other officials, or by post.  The application form must be accompanied 
by a copy of the marriage certificate, a copy of the birth certificates of the couple’s children, 
and the applicant’s pay slip (or, in the case of informal employment, an explanation of the 
applicant’s income).  
 
The Legal Aid Act prescribes three conditions for legal aid in civil cases: (1) the applicant must 
have reasonable grounds for instituting or defending the proceedings, (2) it must be “in the 
interest of justice” that the applicant has legal representation, and (3) the applicant must have 
“insufficient means” to engage a legal practitioner privately. 128  
 
A means test has been set by regulation, with the maximum monthly income varying from 
N$500 to N$1100, depending on the number of dependants. 129  The applicant can be    
                                                
126  Rule 49, Rules of the High Court of Namibia, Government Notice 59 of 1990 (GG 90) 
 
127  The single divorce appeal case encountered during the course of the research fell away when 
the parties re-married.  
 
128  Legal Aid Act 29 of 1990, section 11.  
 
129  A person qualifies for legal aid if his or her monthly income is below the following amounts, 
after deducting payments for income tax, contributions to pensions funds and maintenance payments 
in terms of a court order: 

• N$ 500 (no dependants) 
• N$ 650 (one dependant) 
• N$ 800 (two dependants) 
• N$ 950 (three dependants) 
• N$1100 (four dependants) 
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required to make a contribution towards the cost of legal assistance, with the amount being in 
the discretion of the Director of Legal Aid. 130  In practice, applicants in divorce cases are 
usually asked to pay N$100.  This is their total contribution, with all other costs, including 
disbursements, being paid by legal aid.  
 
Many people who do not qualify for legal aid can not realistically afford to engage a lawyer 
privately.  Directorate staff sometimes try to give informal assistance to such persons, but there 
is no official policy on this.  
 
Before granting legal aid, the Directorate must establish that there are in fact grounds for the 
divorce.  Sometimes social workers are asked to investigate this issue.  Cases are also referred 
to social workers if the application form is incomplete, or if there is a need to investigate the 
means of the applicant.  Such referrals can cause substantial delays.  
 
Divorce cases are sometimes done in-house by the three legal practitioners employed by the 
Directorate, but are more often given to private practitioners on a rotating basis.  The use of 
advocates in legal aid divorces is discouraged, in an effort to keep costs as low as possible.  
 
Most applicants for legal aid for divorce are women.  Members of the public are not well-
informed about the possibility of obtaining legal aid in divorce cases.  Applicants are referred 
to legal aid by social workers and NGOs (such as the Legal Assistance Centre), or they hear of 
legal aid by word-of-mouth.  (For example, at the time of writing, there are many persons 
seeking legal aid for divorces from Rehoboth because word-of-mouth has been effective in that 
area.) 
 
The 1995 Annual Report from the Directorate of Legal Aid reports that a total of 629 
applications were received in respect of divorces in 1995 (a substantial increase over previous 
years), with 228 of these being approved.  It is interesting to note that the number of 
applications received (629) was significantly higher than the total number of divorce cases filed 
in 1995 (481).  Since some divorces obviously took place without legal aid during that year, 
this indicates that some persons who were not approved for legal aid must have chosen not to 
seek a legal divorce – possibly choosing to separate informally, without the benefit of certainty 
on matters relating to their property and their children.  
 
Table 10A: Legal aid in divorce cases, 1992-1995 

Year Applications 
received 

Applications 
approved 

Total divorce 
cases filed 

1992 291 87 361 

1993 319 151 484 

1994 392 214 544 

1995 629 228 481 
Source: Annual reports, Directorate of Legal Aid; Ministry of Health and Social Services and High Court. 
The Directorate of Legal Aid could not make any data available for the period 1996-1999. 

                                                                                                                                       
Regulation 2, GN 107/1991 (GG 273). An amendment which would raise this means test is under 
consideration, but this would strain on the resources of the Directorate of Legal Aid without a 
substantial budgetary increase. 
 The value of any property other than the applicant’s dwelling house, household furniture and 
tools used for the purpose of a trade is supposed to be taken into account, but in practice few 
applicants own any other property.  Occasionally applicants will own motor vehicles or some 
livestock, but they are not willing to sell off such property in order to pay for legal assistance.  
Ministry of Justice, Directorate of Legal Aid, Annual Report 1995 at 7-ff.  
 
130  Legal Aid Act 29 of 1990, section 15(1).  
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It is also interesting to note that the number of applications for legal aid in divorce cases 
exceeded those in criminal cases in 1995, which is the most recent year for which statistics on 
legal aid are currently available.  For divorce, there were 629 divorce applications of which 
228 were approved; for criminal cases, there were 507 applications of which 475 were 
approved (125 in the High Court and 350 in magistrates’ courts).  131 
 
Table 10B: Legal aid, 1995 

Nature of matter Applications 
received 

Applications 
approved 

Divorce  629 (  46%) 228 (  30%) 
Other civil 
matters 

 235 (  17%)   64 (  27%) 

Criminal cases  507 (  37%) 475 (  62%) 

Total 1371 (100%) 767 (100%) 
Source: Ministry of Justice, Directorate of Legal Aid, Annual Report 1995.  
These statistics compare only applications for legal aid made by individuals in terms of 
sections 10 and 11 of the Legal Aid Act. It does not include legal aid certificates issued 
by the High Court or recommendations for legal aid by magistrates or designated officers 
(clerks of court).  

 
Divorce cases are not delayed if the legal aid budget has been exhausted near the end of the 
government’s financial year.  They proceed in the normal fashion, and the legal practitioners 
involved are paid when the new budget becomes available.  
 
In forma pauperis 
One alternative to legal aid in a divorce case would be an application to the Registrar of the 
High Court to proceed in forma pauperis (in the manner of an indigent).  The Registrar refers 
such cases to an attorney, who must inquire into the person’s financial position and the merits 
of the case.  If it is clear that the person in question is “unable to pay fees”, then he or she must 
be referred to a legal practitioner who is willing to take the case free of charge.  The Court can 
suggest that such an application be made. 132 
 
The Court can refer a person to the Registrar to make such an application if it appears 
necessary.  However, this option is seldom utilised in practice, having been superseded in large 
part by the legal aid system.  
 
Self-representation 
It is possible in theory for a person to represent themselves in a divorce case, but this is 
difficult in practice because the procedure is fairly complicated for a layperson.  The Registrar 
estimates that there have been no more than 10 such cases in his 24-year tenure at the Court.  
A person who is attempting to represent him or herself can ask for assistance from the 
Registrar’s office, but this will be provided only if the staff have time since it is not really their 
function.   
 
The researchers located one well-educated woman who successfully managed to represent 
herself, but she was guided through the forms and procedures by a supportive friend with legal 
training.  
 
 

                                                
131  Ministry of Justice, Directorate of Legal Aid, Annual Report 1995 at 26-27.   
 
132  Rule 41, Rules of the High Court, Government Notice 59 (GG 90), as amended by 
Government Notice 81 (GG 1293).  
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PRIVACY 
Divorce proceedings, like most court proceedings in Namibia, are generally open to the public 
and the media.  Article 12(1)(a) of the Constitution of the Republic of Namibia guarantees to 
all persons the right to “a fair and public hearing” (emphasis added) in both criminal and civil 
matters.   That article further provides, however, that a court “may exclude the press and the 
public from all or any part of the trial for reasons of morals, the public order, or national 
security, as is necessary in a democratic society.”   
 
Some legal proceedings in Namibia are not public.  The Maintenance Act 23 of 1963 requires 
that maintenance enquiries are to be held in private, and makes it a criminal offence, punishable 
by a fine and/or imprisonment, to publish the name or other information about a child under the 
age of 18 years involved in such an enquiry without written permission from the Ministry of 
Justice or the presiding magistrate.  133  Another example can be found in the Magistrates’ 
Courts Act, which provides that a magistrate’s court “may in any case, in the interest of good 
order or public morals, direct that a trial shall be held in camera or that (with such exceptions 
as the court may direct) minors or other categories of persons or the public generally shall not 
be permitted to be present thereat.” 134  The recently enacted Combating of Rape Act goes even 
further by providing protection for the privacy of the complainant from the time the charge is 
laid. 135 
 
Many clients fear publicity about their divorces, in the one Namibian newspaper which 
regularly carries salacious details about such matters. Negative publicity is a particular 
concern where children are involved.  Practitioners report that this is a factor which inspires 
clients to conceal the true reason behind the divorce, or at least to keep details to a minimum.  
For example, a client may admit that domestic violence has taken place but ask that this fact be 
kept out of the court papers if sufficient grounds can be established otherwise.  Some persons 
interviewed suggested that some couples may avoid obtaining a formal divorce because of their 
fears about embarrassing publicity.  There are even cases where persons intending to divorce 
approach the editor of the newspaper in question to plead for privacy.  
 
Some interviewees suggested that restriction should be placed on the publication of details 
about divorces, insofar as this can be done constitutionally.  Others suggested that reforming 
the grounds for divorce to something such as irretrievable breakdown might make it 
unnecessary to place restrictions on publication, by making court papers less personal.  
 
 
 

5. CIVIL DIVORCE CASES IN THE HIGH COURT  
 
RESEARCH METHODOLOGY 
Information for this survey was gathered from divorce cases heard by the High Court over the 
period 1990-1995.  A random sample of 434 divorce cases (or nearly 20% of the sampling 
frame) was selected by choosing a sampling interval for every fifth case from the sampling 
                                                
133  Maintenance Act, 1963, Sections 5(3) and 5(11); see generally D Hubbard, Maintenance: A 
Study of the Operation of Namibia’s Maintenance Courts (Legal Assistance Centre, 1995) at 15-16. 
 
134  Magistrates’ Courts Act 32 of 1944, section 5(2), as amended by section 18 of the Married 
Persons’ Equality Act 1 of 1996. 
 See also Section 78 of the First Schedule to the Defence Act, No. 44 of 1957, as amended by 
section 22 of the Married Persons Equality Act 1 of 1996 (specifying when military trials may be held 
in private). 
 
135  Section 15, Combating of Rape Act 8 of 2000.  
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frame of 2247 divorce cases.  A structured questionnaire was used to gather information from 
the documents in the files. 
 
Information from the focus groups discussions which are described more fully below, and from 
interviews with judges, legal practitioners, traditional authorities, community leaders and other 
key informants has been used to help guide interpretation of the statistical data.  
 
Table 11: Sampling of civil divorce files (1990-1995) 

Year Total number of 
divorce cases filed 

Case files 
examined 

Sample as percentage of 
total divorce cases filed  

1990 
1991 
1992 
1993 
1994 
1995 

327 
331 
361 
484 
544 
481 

57 
71 
94 
74 
81 
57 

17.4 
21.5 
26.0 
15.3 
14.9 
11.9 

Total 2528 434 17.1 
Note: The researcher attempted to examine every the file for every 5th divorce case entered into the High Court 
register for the years in question.  The variations resulted in part from difficulties encountered in working with 
the Register.  
 
 
RESEARCH FINDINGS 
 
Sex and age of plaintiffs and defendants 
The study showed that it is most often wives who seek the divorce.  It is the plaintiff who 
initiates the divorce, and there were many more female plaintiffs (63.4%) than males (36.6%).   
 
Table 12: Sex of plaintiff and defendant 

 Plaintiff Defendant 
 # Cases Percent # Cases Percent 
Male 
Female 

159 
275 

 36.6 
 63.4 

275 
159 

 63.4 
 36.6 

Total 434 100.0 434 100.0 
Note:  The sex of the defendants was recorded to provide a control group,  
as this should obviously mirror the sex of the plaintiffs in reverse. 
 

Means and medians were used in the calculation of the “average” age of plaintiffs and 
defendants at the time of marriage and divorce. 136 
 
The minimum age of marriage recorded for plaintiffs as well as defendants was 16 years, and 
the maximum was 74 for plaintiffs and 73 for defendants.  The mean age of marriage was 
about 27 years for both categories, and the median age was 25.  
 
The minimum age at the time of divorce was very young – 20 for plaintiffs and 18 for 
defendants.  The maximum age recorded at the time of divorce was 76 years for a plaintiff and 
84 years for a defendant.  The mean age at the time of divorce was about 37 years for both and 
defendants, while the median age was 35-36 years.  
 
 
 

                                                
136  The mean is computed by summing the values of several observations and dividing by the 
number of observations. The median represents the value of the middle case in a rank-ordered set of 
observations.  The median often gives a more accurate picture of the typical case, as one very low or 
very high number can skew the mean in one direction or the other.  
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Table 13: Age of plaintiff and defendant 

 # Mean Median Minimum Maximum 
Average age at Marriage 
Plaintiff 384 26.6 25.0 16.0 74.0 
Defendant 357 27.2 25.0 16.0 73.0 
Average age at time of final divorce order  
Plaintiff 383 36.9 36.0 20.0 76.0 
Defendant 356 36.8 35.0 18.0 84.0 

 
 
Length of marriage 
There was a wide range in the length of marriages before divorce.  The minimum time that a 
divorcing couple was married was 1 year, while the maximum was 47 years.  The mean length 
of marriage for a divorcing couple was just under 11 years, while the median was 9 years.  
This shows that there are very few couples who are divorcing almost immediately after hasty 
marriages, with the average case being one of a marriage of reasonable duration which has 
broken down.  
 
Table 14: Average length of marriage 

#   Mean   Median   Minimum   Maximum 
433 10.7 9.0 1.0 47.0 

Note: One date of divorce was missing, therefore only 433 cases are recorded. 

 
 
Place of marriage 
Most of the marriages which were involved in divorce cases were concluded in the Khomas 
region (43%), and the overwhelming majority were concluded in an urban location (almost 
90%).  The place of marriage correlated closely with the residence of the plaintiff and 
defendant, which is discussed in more detail below.  
 
A significant percentage of marriages in the sample took place outside Namibia (13%), with 
most of these being in South Africa (74%) followed by Germany (12%).  
 
Table 15A: Place of marriage by region 

 #Cases Percent 
Khomas 
Otjzondjupa 
Erongo 
Hardap 
Karas 
Omaheke 
Kunene 
Oshikoto 
Oshana 
Ohangwena 
Okavango 
Omusati 
Namibia (place unspecified) 
Outside Namibia 

 185 
  27 
  41 
  43 
  18 
  18 
   5 
 15 
  7 
  6 
  4 
  4 
  1 
58 

42.8 
  6.3 
  9.5 
10.0 
  4.2 
  4.2 
  1.2 
  3.5 
  1.6 
  1.4 
  0.9 
  0.9 
  0.2 
13.4 

Total 432      100.0 
Two places of marriages were missing.  
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Table 15B Urban/rural 

 #Cases Percent 
Urban 
Rural 

334 
39 

89.5 
10.5 

Total 373 100.0 
Note: The following places have been defined as “urban”, with the 
remainder being counted as “rural”:  Windhoek, Rehoboth Walvis Bay, 
Tsumeb, Okahandja, Swakopmund, Mariental, Luderitz, Otjiwarongo, 
Gobabis,  Grootfontein, Keetmanshoop, Outjo, Usakos, Otavi, Rundu, 
Oshakati, Omaruru, Okakarara, Ondangwa, and Karasburg.  

 
 
Table 15C: Place of marriage  
for marriages outside Namibia 

Country of 
marriage 

# Cases Percent 

South Africa 43 74% 
Germany   7 12% 
Zambia   2   3% 
Zimbabwe   2   3% 
Austria   1   2% 
Botswana   1   2% 
Sweden   1   2% 
UK   1   2% 
Total 58 100% 

 
 
Apparent home language of plaintiffs and defendants 
Home language was deduced from the surnames of the parties, which means that allowances 
must be made for some possible inaccuracies.  The highest number of cases by far (more than 
half of the total) involve both plaintiffs and defendants who appear to speak Afrikaans as a 
home language, followed by German, Oshiwambo and English.  The lowest number of cases 
involve plaintiffs and defendants from the Rukwangali language group, who were all but absent 
from the sample (accounting for only about 1% of plaintiffs and defendants). 
 
Information obtained from the focus group discussions suggests that Afrikaans, English and 
German language users are better informed about the High Court procedures than any of the 
other language groups in Namibia. Factors such as a couple’s economic resources and ability 
to travel to Windhoek for High Court proceedings also affect their willingness to invoke formal 
divorce procedures.  The focus group discussions showed that people whose home language are 
Otjiherero, Oshiwambo, Damara/Nama and Rukwangali do not often make use of civil court 
procedures.  They tend to divorce through their own customary law procedures, hence the 
lower recorded divorce cases among these language groups in the High Court.  
 
Information on the home language of the plaintiff and the defendant obtained from the divorce 
case file questionnaires (Table 16) shows a correlation with the information obtained from the 
focus group discussions.   
 
It should be noted that the 14 plaintiffs and 22 defendants identified as "other" in Table 16 
include Tswana and Lozi speakers, as well as persons who use languages that are not widely 
spoken in Namibia (Xhosa, Portuguese, Polish and French).   
 
 
 



 43

Table 16: Apparent home language of plaintiff and defendant 

Plaintiff Defendant  
# Cases Percent # Cases Percent 

Afrikaans 
German 
Oshiwambo 
English 
Damara/Nama 
Otjiherero 
Rukwangali 
Other 

250 
44 
40 
31 
28 
24 
  3 
14 

57.6 
10.1 
9.2 
7.1 
6.5 
5.5 
0.7 
3.2 

239 
41 
37 
37 
34 
19 
  5 
22 

55.1 
9.4 
8.5 
8.5 
7.8 
4.4 
1.2 
5.1 

     434 100.0     434  100.0 

 
 
Regional distribution of plaintiffs and defendants 
The region with the highest recorded plaintiffs and defendants cases is, not surprisingly, 
Khomas -- more than half of the plaintiffs (57.5%) and defendants (52.4%) gave residential 
addresses in the Khomas region.  This can be explained due to the easy access the region's 
residents have to the High Court in Windhoek.  Almost all of the divorce cases in Khomas were 
brought by persons living in Greater Windhoek (Katutura, Khomasdal or central Windhoek).  
(The regional information in Table 17A is broken down by major urban centres in Table 17B.) 
 
Table 17A: Plaintiff and defendant by region 

Plaintiff Defendant  
Region 
 

# Cases Percent # Cases Percent 

Khomas 
Otjozondjupa 
Erongo 
Hardap 
Karas 
Omaheke 
Kunene 
Oshikoto 
Oshana 
Ohangwena 
Okavango 
Omusati 
Caprivi 

238 
  38 
  38 
  20 
  25 
  13 
   8 
  18 
  10 
   1 
   4 
   1 
   0 

57.5 
  9.2 
  9.2 
  4.8 
  6.0 
  3.1 
  1.9 
  4.3 
  2.4 
  0.2 
  1.0 
  0.2 
  0.0 

197 
  40 
  40 
  19 
  23 
  10 
   6 
  12 
  20 
   0 
   8 
   0 
   1 

 

52.4 
10.6 
10.6 
  5.1 
  6.1 
  2.7 
  1.6 
  3.2 
  5.3 
  0.0 
  2.1 
  0.0 
  0.3 

Total 414 100.0 376 100.0 
 
 
Other regions which feature strongly in the divorce case files are Otjizondjupa and Erongo.  
Again, a high proportion of residential addresses from these regions were from the region’s 
major urban centres (Okahandja, Otjiwarongo and Grootfontein for Otjizondjupa, and Walvis 
Bay and Swakopmund for Erongo).   
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Table 17B: Residential address of plaintiff and defendant 

Plaintiff Defendant  
#Cases Percent 

 
#Cases Percent 

Central Windhoek 150 35.3 Central Windhoek 120 28.7 
Katutura 45 10.6 Katutura 31 7.4 
Khomasdal 40 9.4 Khomasdal 46 11.0 
Okahandja 11 2.6 Okahandja 8 1.9 
Rundu 4 0.9 Rundu 7 1.7 
Swakopmund 25 5.9 Swakopmund 28 6.7 
Arandis 3 0.7 Arandis 1 0.2 
Oranjemund 3 0.7 Oranjemund 3 0.7 
Keetmanshoop 11 2.6 Keetmanshoop 11 2.6 
Rehoboth 9 2.1 Rehoboth 11 2.6 
Mariental 5 1.2 Mariental 5 1.2 
Oshakati 6 1.4 Oshakati 8 1.9 
Tsumeb 17 4.0 Tsumeb 11 2.6 
Luderitz 7 1.6 Luderitz 7 1.7 
Otjiwarongo 12 2.8 Otjiwarongo 14 3.3 
Gobabis 10 2.4 Gobabis 5 1.2 
Otavi 1 0.2 Otavi 4 1.0 
Stampriet 2 0.5 Leonardville 1 0.2 
Ai-Ais 1 0.2 Ai-Ais 1 0.2 
Khorixas 2 0.5 Khorixas 3 0.7 
Outjo 4 0.9 Outjo 2 0.5 
Karibib 2 0.5 Karibib 1 0.2 
Grootfontein 7 1.6 Grootfontein 11 2.6 
Uis 1 0.2 Aranos 1 0.2 
Usakos 1 0.2 Usakos 3 0.7 
Ongwediva 1 0.2 Ongwediva 2 0.5 
Walvis Bay 4 0.9 Walvis Bay 5 1.2 
Ruacana 1 0.2 Okaku 1 0.2 
Karasburg 1 0.2 Karasburg 1 0.2 
Maltahohe 1 0.2 Kavango 1 0.2 
Henties Bay 1 0.2 Henties Bay 1 0.2 
Kombat 2 0.5 Opuwo 1 0.2 
Oshigambo 1 0.2 Oshigambo 0 0.0 
Omaruru 1 0.2 Omaruru 1 0.2 
Okakarara 1 0.2 Okakarara 1 0.2 
Omitara 1 0.2 Katima Mulilo 1 0.2 
Bushmanland 1 0.2 Ondangwa 4 1.0 
Oshitayi 1 0.2 Owambo 5 1.2 
Hoachanas 1 0.2 Farm Gobabis Dist 4 1.0 
Uukwambi 1 0.2 Farm Grootfontein 1 0.2 
Odibo/Uukwayama 1 0.2 Farm Tsumeb 1 0.2 
Owambo 2 0.5 Farm Maltahohe 1 0.2 
Farm Gobabis Dist 3 0.7 Farm Mariental 1 0.2 
Farm Grootfontein 2 0.5 Farm Okakarara 1 0.2 
Farm Bethanien 1 0.2 Botswana 1 0.2 
Farm Maltahohe 1 0.2 South Africa 24 5.7 
Farm Windhoek 2 0.5 Not in file 17 4.1 
Farm Otjiwarongo 1 0.2    
Farm Mariental 1 0.2    
Farm Karasburg 1 0.2    
Farm Outjo District 1 0.2    
South Africa 3 0.7    
Not in file 8 1.9    
TOTAL 425 100.0 TOTAL 418 100.0 

Note:  The place of employment was treated as the place of residence where no other information was contained in file.  
There were 9 cases missing for the plaintiff and 16 cases for the defendant. 
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The discrepancy in some instances between plaintiff and defendant addresses is not surprising, 
since the couple may have separated before the divorce proceedings were initiated.   
 
Regions that accounted for the lowest numbers of plaintiffs and defendants were Kunene, 
Okavango, Ohangwena and Omusati, where a combined total of only 14 plaintiffs resided.  It is 
interesting to note that no plaintiffs came from Caprivi.   
 
In total only 15 defendants came from the lowest ranking "defendant" regions Okavango, 
Kunene and Caprivi.  No defendants resided in the regions Ohangwena or Omusati. 
 
The Kunene has a low number of both plaintiffs and defendants due in part to the fact that the 
region is so sparsely populated.  People interviewed in the Kunene region focus group 
discussions also indicated that it was too expensive for them to travel the long distance to the 
High Court in Windhoek to file for a divorce.  Some of the interviewees also stated that it is 
easier for people in this region to simply separate from one another than to go through a 
complicated and costly divorce procedure.  In the northern Kunene region, marriages and 
divorces amongst the Himba and Tjimba people are still very much influenced by customary 
law.  
 
The low numbers of plaintiffs and defendants from the regions of Okavango, Ohangwena and 
Omusati could also be ascribed to the influence that customary law plays in these regions. 
Some of the interviewees in the focus group discussions in these areas also said that women 
sometimes lose their right to use property or cultivate land once they are divorced, with the 
result that many women would prefer to stay in an unhappy marriage than to divorce. 
 
Caprivi is unique among Namibia’s regions because of the continuing preference there for 
customary marriage on its own, as opposed to customary marriage combined with a civil 
marriage performed in church.  This could account for the low numbers of divorce cases from 
persons resident in Caprivi, alongside the fact that thr distance between Caprivi and Windhoek 
is so great. .  
 
Urban/rural distribution of divorce cases 
Information obtained from the divorce case files shows that many more divorce cases involve 
parties from urban areas than rural areas.  According to Table 18, 91.3% of all plaintiffs who 
filed for a divorce came from urban areas while only 8.7% came from rural areas.  This 
suggests that people living in rural areas are either less informed about the civil divorce 
procedure, are discouraged from utilising civil divorce procedures because of their distance 
from the High Court, or prefer not to make use of the civil divorce procedure.  It is also 
possible that people living in rural areas are more likely to be married under customary law 
alone, meaning that they divorce in terms of customary law – or that they are married under 
both civil and customary law, and choose to make use of more informal and accessible 
customary law divorce procedures (despite the fact that this leaves them still technically joined 
in civil marriage).  
 
Table 18 Urban/rural distribution of parties 

Plaintiff Defendant  
#Cases Percent #Cases Percent 

Urban 
Rural 

378 
  36 

   91.3 
8.7 

353 
 23 

   93.9 
6.1 

Total 414 100.0 376 100.0 
Note: The following location were recorded as being “urban”, with the remainder being counted as “rural”: Windhoek. 
Okahandja, Rundu, Swakopmund, Keetmanshoop, Rehoboth, Mariental, Oshakati, Tsumeb, Luderitz, Otjiwarongo, 
Gobabis, Otavi, Opuwo, Khorixas, Outjo, Karibib, Grootfontein, Usakos, Ongwediva, Walvis Bay and Karasburg.  
Addresses given as being outside Namibia have been excluded from this calculation, as well as case files with no 
residential address recorded. .  



 46

Employment status of plaintiffs and defendants  
The majority of both plaintiffs (75%) and defendants (63%) indicated that they are employed. 
 
Table 19A:  Employment status of plaintiff and defendant 
 

Plaintiff  Defendant  
#Cases Percent  #Cases Percent 

Employed 
Unemployed 
Not Clear 

323 
38 
71 

74.8 
8.8 
16.4 

Employed 
Unemployed 
Not Clear 

273 
55 

106 

62.9 
12.7 
24.4 

Total 432 100.0 Total 434 100.0 
 
Many persons interviewed in focus group discussions complained about the high costs involved 
in getting a divorce.  So, the statistics do not indicate that employed people have a higher 
tendency to divorce than unemployed people, but more likely that unemployed persons cannot 
afford the formal legal process of divorce.  In the focus group discussions interviewees 
mentioned that people who cannot afford to get a formal divorce, opt to separate informally 
instead. 
 
Table 19B indicates the employment status of plaintiffs and defendants by sex.  The plaintiff 
table shows that 81% of the male plaintiffs were employed, compared to 71% of the female 
plaintiffs.  Only one case involved a male plaintiff who was clearly unemployed, with almost 
13% of the female plaintiffs being clearly unemployed.  The remainder of the case files did not 
provide clear indications of employment status.  
 
With respect to defendants, 71% of the male defendants were employed while some 10% were 
clearly unemployed.  In contrast, 48% of female defendants were employed while 16% of them 
were clearly unemployed.  Employment status was not clear with regard to a high percentage of 
female defendants (35%).   
 
If men and women from both plaintiff and defendant categories are looked at in total, about 
twice as many women involved in divorce cases are clearly unemployed (14%) as men (7%).  
However, the percentages of males and females who were clearly employed were not so far 
apart (75% for men compared to 63% for women).  The high percentage of cases where 
employment status was not clear makes meaningful comparison difficult here.  It must also be 
remembered that women with young children are more likely than men to be employed on a 
part-time basis.  The data does not take into account the possibility of informal sector income 
for males and females, especially in rural areas of the country. 
 
Table 19B: Employment status of plaintiff and defendant by sex 

Plaintiff 
Male Female  

# Cases Percent # Cases Percent 
Employed 
Unemployed 
Not clear 

128 
    1 
 28 

81.5 
 0.6 
17.8 

195 
 37 
 43 

70.9 
13.5 
15.6 

Total 157  100.0 275 100.0 
 
Defendant 

Male Female  
# Cases Percent # Cases Percent 

Employed 
Unemployed 
Not clear 

196 
  29 
 50 

71.5 
 10.5 
18.2 

77 
 26 
 56 

48.4 
16.4 
35.2 

Total 275  100.0  159  100.0 
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Both plaintiff and defendant 
Male Female  

# Cases Percent # Cases Percent 
Employed 
Unemployed 
Not clear 

324 
  30 
  78 

75.0 
  6.9 
18.0 

272 
 63 
 99 

62.7 
14.5 
22.8 

Total 432  100.0  434  100.0 
 
Employment is crucial in cases where child maintenance or spousal maintenance is sought, as 
Table 19C shows. 
 
Table 19C Employment status of plaintiff/defendant paying maintenance 

Plaintiff 
Employed Unemployed Not Clear Total  

#Cases Percent #Cases Percent #Cases Percent #Cases Percent 
Male 

Female 
61 
2 

96.8 
3.2 

0 
2 

    0.0 
100.0 

9 
0 

 100.0 
0.0 

70 
 4 

94.6 
 5.4 

Total 63  100.0 2 100.0 9  100.0 74   100.0 
 

Defendant 
Employed Unemployed Not Clear Total  

#Cases Percent #Cases Percent #Cases Percent #Cases Percent 
Male 

Female 
124 
    0 

100.0 
     0.0 

8 
0 

100.0 
    0.0 

24 
  2 

 92.3 
   7.7 

156 
    2 

98.7 
  1.3 

Total 124 100.0 8 100.0 26    100.0 158   100.0 
Note: For one male plaintiff (Case #103) the employment status was missing, leaving only 74 instead of 75 cases for the plaintiff. 

 
 
Marital property regimes 
According to the information obtained from the divorce case files, most divorcing couples were 
married in community of property.  As explained above, this is the default regime for civil 
marriages in Namibia -- with the exception of marriages between black couples contracted 
after 1 August 1950 in the areas formerly known as Caprivi (Caprivi Region), Kavangoland 
(Kavango Region), Kaokoland (a portion of the current Kunene Region) and Owamboland 
(now the “Four O” regions), which are automatically out of community of property unless the 
parties agree otherwise.  
 
However, even in the regions where the default regime is out of community of property for 
blacks, most of the divorce cases involved marriages which are in community of property. This 
could be either because the parties entered into an ante-nuptial agreement to make the marriage 
in community of property or because the divorces in these regions involved marriages between 
persons of races who are not subject to the default regime set forth in the Native 
Administration Proclamation.  The regional breakdown of data indicated that correct 
explanation is the latter.  
 
Table 20A: Property regime 

 #Cases Percent 
In community of property 
Out of community of property 
Accrual 
Other 

308 
118 
   2 
   2 

71.6 
25.1 
2.3 
0.5 

Total 430 100.0 
Note: Four cases are missing for this variable.  The two cases for the 'Other' 
cohort are Case #  40 (Not clear) and Case # 384 (Law of Germany for a 
couple married in Germany). 
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Table 20B: Main property regimes by place of marriage 

In community of 
property 

Out of community of 
property 

Total  

#Cases Percent #Cases Percent #Cases Percent 
Khomas 
Otjozondjupa 
Erongo 
Hardap 
Karas 
Omaheke 
Kunene 
Oshikoto 
Oshana 
Ohangwena 
Kavango 
Omusati 

128 
19 
30 
39 
15 
13 
5 

13 
6 
4 
4 
2 

 69.6 
 70.4 
 73.2 
 90.7 
 83.3 
 72.2 

  100.0 
    86.7 
    85.7 
    66.7 
  100.0 
    50.0 

55 
  8 
11 
 4 
 3 
 5 
 0 
 2 
 1 
 2 
 0 
 2 

29.9 
29.6 
26.8 
  9.3 
16.7 
27.8 
  0.0 
13.3 
14.3 
33.3 
  0.0 
50.0 

  183 
 27 
 41 
 43 
 18 
 18 
   5 
 15 
   7 
   6 
   4 
   4 

100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 
100.0 

 278     74.7      93 25.0 371 100.0 
Note: In the regions printed in bold, apartheid era legislation which remains in force provides that the default 
regime for marriages between blacks is out of community of property.  In contrast, the default regime for all  
other marriages in Namibia is in community of property.  

 
The relatively high percentage of people who were married in community of property stems 
primarily from the operation of the default system.  
 
However, at least one-fifth of the divorce cases in the sample involved marriages by ante-
nuptial contract.  Fewer than half of the cases with marriage certificates stating that the 
marriage was by ante-nuptial contract had the ante-nuptial contract in the file (37 out of 98), so 
the property regime established by the ante-nuptial contract was not always clear from the 
documentation.   
 
Conversely, it was not always clear from the documentation in the file whether the marriage 
was by ante-nuptial contract or not, even where the property regime could be ascertained.  
There are several reasons for this.  Firstly, there are different default regimes for different 
persons in different parts of Namibia.  Secondly, there were some marriages which took place 
outside of Namibia.  Thirdly, ante-nuptial contracts can be entered into even where the default 
property regime is maintained, to alter matters of detail (such as excluding certain items from 
the community in a marriage under the default regime of community of property).  Finally, to 
further complicate matters, some case files contained contradictory information.  
 
Keeping these caveats in mind, it was obvious from the available data that most ante-nuptial 
contracts (88%) were used to establish out of community of property regimes, without 
community of profit and loss or the accrual system. (In the focus group discussions some of 
the interviewees stated that magistrates’ courts should give couples more information about the 
option of getting married out of community of property.)  However, some couples (11%) 
entered into ante-nuptial contracts while maintaining a marital property regime of in 
community of property.  The accrual system was rarely encountered, being clearly present in 
only two cases (1%).  
 
As a point of comparison, the situation was similar in South Africa prior to the marriage and 
divorce law reforms there.  Before the introduction of the 1984 Matrimonial Property Act in 
South Africa, most couples who entered into an ante-nuptial contract chose to exclude 
community of property as well as community of profit and loss – in other words, a total 
separation of property both before and during the marriage.  This was so common that ante-
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nuptial contracts providing for this system were known as “standard form ante-nuptial 
contracts”. 137 
 
Table 21A: Ante-nuptial contracts 

Yes No Not clear Total  
#Case Percent #Case Percent #Case Percent #Case Percent 

Marriage by  
ante-nuptial 
contract 

 
98 

 

 
22.8 

 

 
245 

 

 
57.0 

 

 
87 
 

 
20.2 

 

 
430 

 

 
100.0 

 
Note: 4 and 5 cases are missing for these two questions respectively. 
 
Table 21B: Ante-nuptial contracts by property regime 

Yes No Not clear Total  
#Case

s 
Percen

t 
#Cases Percent #Cases Percent #Cases Percent 

In community of property 
Out of community of property 
Accrual 
Other 

11 
85 
  1 
  0 

11.3 
87.6 
  1.0 
  0.0 

234 
  10 
    1 
    0 

95.5 
 4.1 
0.4 
0.0 

59 
23 
  0 
  2 

70.2 
27.4 
  0.0 
 2.4 

304 
118 
    2 
    2 

  95.5 
4.1 
0.4 
0.0 

Total 97  100.0 245 100.0 84  100.0     426 100.0 
Note: For one case the 'Property regime' was missing for an 'Ante-nuptial contract' coded 'Yes'. 
For three cases the 'Property regime' was missing for  an 'Ante-nuptial contract' coded 'Not clear'. 
 
 
Looking at those places with large enough sample sizes for significant analysis, it appears that 
ante-nuptial contracts were particularly popular in the Omaheke, Erongo, Otjizondjupa and 
Khomas regions, as well as in respect of marriages concluded in other countries.  Ante-nuptial 
contracts were not common in marriages which were concluded in either the south or the north.  
 
Table 21C: Ante-nuptial contracts by place of marriage 

Region 
 

Total number 
of divorce 

cases 

Number of 
ante-nuptial 

contracts 

Percentage 

Khomas 
Otjozondjupa 
Erongo 
Hardap 
Karas 
Omaheke 
Kunene 
Oshikoto 
Oshana 
Ohangwena 
Okavango 
Omusati 
Caprivi 
Namibia (unspecified) 
Outside Namibia 

185 
  26 
  41 
  43 
  18 
  18 
   5 
 15 
  7 
  6 
  4 
  4 
  0 
  1 
58 

46 
  7 
11 
  3 
  2 
  5 
  1 
  1 
  1 
  0 
  0 
  1 
  0 
  0 
  19 

  25% 
  27% 
  27% 
    7% 
  11% 
  28% 
  20% 
    7% 
  14% 
    0% 
    0% 
  25% 
    0% 
    0% 
   33% 

Total 432 97   22% 
 
 
There is no indication that the use of ante-nuptial contracts was influenced by the different 
default regimes for black couples in the different regions.  This could be because black couples 
from these regions are less likely to bring cases before the divorce court. 
 
 

                                                
137  Cronje at 238.  
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Table 21D: Property regime by ante-nuptial contract by region 

Yes No Not clear Total Khomas 
#Cases Percent #Cases Percent #Cases Percent #Cases Percent 

In community of property 
Out of community of property 
Other 

5 
41 
0 

10.9 
89.1 
0.0 

103 
    8 
    0 

92.8 
7.2 
0.0 

19 
  6 
   1 

73.1 
23.1 
 3.8 

127 
  55 
    1 

69.4 
30.1 
 0.5 

Total 46 100.0 111 100.0 26  100.0    183 100.0 

 
Yes No Not clear Total Otjozondjupa 

#Cases Percent #Cases Percen
t 

#Cases Percent #Cases Percent 

In community of property 
Out of community of property 
Other 

1 
6 
0 

14.3 
85.7 
 0.0 

16 
  1 
  0 

94.1 
 5.9 
 0.0 

1 
1 
0 

50.0 
50.0 
  0.0 

18 
  8 
  0 

69.2 
30.8 
  0.0 

Total 7  100.0 17  100.0 2  100.0      26  100.0 
 

Yes No Not clear Total Erongo 
#Cases Percent #Cases Percent #Cases Percent #Cases Percent 

In community of property 
Out of community of property 
Other 

   1 
10 
  0 

  9.1 
90.9 
 0.0 

21 
0 
0 

100.0 
   0.0 
   0.0 

7 
1 
0 

87.5 
12.5 
 0.0 

    29 
    11 
      0 

72.5 
27.5 
 0.0 

Total 11  100.0 21  100.0 8  100.0     40  100.0 

 
Yes No Not clear Total Hardap 

#Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
3 
0 

    0.0 
100.0 
    0.0 

34 
  0 
  0 

100.0 
   0.0 
   0.0 

5 
1 
0 

83.3 
16.7 
  0.0 

39 
  4 
  0 

90.7 
  9.3 
  0.0 

Total 3 100.0 34 100.0 6  100.0 43  100.0 

 
Yes No Not clear Total Karas 

#Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
2 
0 

   0.0 
100.0 
   0.0 

 12 
   0 
   0 

100.0 
   0.0 
   0.0 

3 
1 
0 

75.0 
25.0 
  0.0 

15 
  3 
  0 

83.3 
16.7 
  0.0 

Total 2 100.0 12 100.0 4  100.0 18  100.0 

 
Yes No Not clear Total Omaheke 

 #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
5 
0 

0.0 
100.0 

0.0 

9 
0 
0 

100.0 
0.0 
0.0 

4 
0 
0 

100.0 
0.0 
0.0 

13 
  5 
  0 

  72.2 
  27.8 

0.0 
Total 5 100.0       9 100.0 4 100.0 18 100.0 

 
Yes No Not clear Total Kunene (in part, default regime 

for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

1 
0 
0 

100.0 
0.0 
0.0 

3 
0 
0 

100.0 
0.0 
0.0 

0 
0 
0 

0.0 
0.0 
0.0 

4 
0 
0 

100.0 
0.0 
0.0 

Total 1 100.0 3 100.0 0     0.0 4 100.0 

 
Yes No Not clear Total Oshikoto 

(default for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
1 
0 

    0.0 
100.0 
    0.0 

12 
  0 
  0 

100.0 
   0.0 
   0.0 

1 
1 
0 

50.0 
50.0 
  0.0 

13 
2 
0 

86.7 
13.3 
  0.0 

Total 1 100.0 12 100.0 2  100.0 15  100.0 
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Yes No Not clear Total Oshana 
(default for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

1 
0 
0 

100.0 
0.0 
0.0 

2 
0 
0 

100.0 
0.0 
0.0 

3 
1 
0 

75.0 
25.0 
  0.0 

6 
1 
0 

85.7 
14.3 
  0.0 

Total 1 100.0 2 100.0 4  100.0       7  100.0 

 
Yes No Not clear Total Ohangwena 

(default for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
0 
0 

0.0 
0.0 
0.0 

2 
0 
0 

100.0 
   0.0 
   0.0 

2 
0 
0 

100.0 
   0.0 
   0.0 

4 
0 
0 

100.0 
    0.0 
    0.0 

Total 0 0.0 2 100.0 2 100.0 4 100.0 

 
Yes No Not clear Total Okavango 

(default for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
0 
0 

0.0 
0.0 
0.0 

2 
0 
0 

100.0 
   0.0 
   0.0 

2 
0 
0 

100.0 
   0.0 
   0.0 

4 
0 
0 

100.0 
    0.0 
    0.0 

Total 0 0.0 2 100.0 2 100.0 4 100.0 

 
Yes No Not clear Total Omusati 

(default for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
1 
0 

0.0 
100.0 

0.0 

1 
0 
0 

100.0 
0.0 
0.0 

1 
1 
0 

  50.0 
  50.0 
    0.0 

2 
2 
0 

50.0 
50.0 
 0.0 

Total 1 100.0 1 100.0 2 100.0      4  100.0 

 
Yes No Not clear Total Caprivi 

(default for blacks = out of COP) #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

0 
0 
0 

0.0 
0.0 
0.0 

0 
0 
0 

0.0 
0.0 
0.0 

0 
0 
0 

0.0 
0.0 
0.0 

0 
0 
0 

0.0 
0.0 
0.0 

Total 0     0.0 0     0.0 0     0.0       0     0.0 

 
Yes No Not clear Total Total 

#Cases Percent #Cases Percent #Cases Percent #Cases Percent 
In community of property 
Out of community of property 
Other 

  9 
 69 
  0 

 11.5 
 88.5 
   0.0 

217 
    9 
    0 

96.0 
 4.0 
 0.0 

48 
15 
  1 

75.0 
23.4 
  1.6 

274 
  93 
    1 

  74.5 
  25.3 

0.3 
Total 78 100.0 226  100.0 64  100.0 368 100.0 

Notes: (1) There were 19 cases involving ante-nuptial contracts where the place of marriage was outside Namibia.  There was one other 
case where data relevant to this table was missing, giving a total of 20 missing cases.  (2) For 'Ante-nuptial contract' coded 'No', 19 cases 
do not list the 'Region'. None is missing for 'Property regime'.  (3) For 'Ante-nuptial contract coded 'Not clear’, 20 cases for 'Region' are 
missing. Two cases that are missing for 'Property regime' also have the 'Region' missing. One case has only 'Property regime' missing. 
This gives a total of 23 missing cases. 

 
There were significant differences between different language groups regarding the use of ante-
nuptial contracts, with German, Afrikaans and English speakers being the most likely to utilise 
them than other language speakers.  This accords with findings in a study of divorce cases in the 
Cape Town Supreme Court, which found that white couples were more likely than couples of 
other races to have ante-nuptial contracts.  According to the author of this study, the reason for 
the discrepancy is probably because of easier access to legal advice and a greater amount of 
property to be regulated. 138 

 
 
 

                                                
138  Debbie Budlender, In Whose Best Interests?: Two studies of divorce in the Cape Town 
Supreme Court, University of Cape Town Law Race and Gender Research Unit, 1996 at 13.  
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Table 21E: Ante-nuptial contracts by language group of plaintiff 

Language group 
of plaintiff 

Total number of  
divorce cases 

Use of ante-
nuptial contract 

Percentage 

Afrikaans 250 67 27% 
German 44 16 36% 
Oshiwambo 40 2 5% 
English 31 8 26% 
Damara/Nama 28 1 4% 
Otjiherero 24 2 8% 
Rukwangali 3 0 0% 
Other 14 2 14% 
Total 434 98 23% 

 
 
Grounds for divorce 
Table 22A gives a breakdown of the grounds for divorce.  As explained above, the grounds for 
civil divorce are essentially limited to adultery and/or malicious desertion.  Malicious desertion 
is the most common ground cited (in about 92% of cases), even though this involves the 
longer restitution order procedure whereas adultery provides a basis for an immediate divorce 
order.  
 
There were only 45 cases in total (around 10% of the sample) which cited adultery as a formal 
ground for divorce, and only 36 cases (8% of the sample) where adultery was the operative 
ground (as evidenced by a final divorce order being granted without being preceded by a 
restitution order).  But a third party was named in 49 cases.  This discrepancy can be explained 
by the fact that adultery is sometimes cited as part of the explanation for the defendant’s 
malicious desertion (eg he or she has left the common home to move in with a third party).  
 
The grounds for divorce from habitual criminals and incurably insane persons, obviously 
appropriate only in unusual circumstances, did not feature at all in the files examined.  
 
An analysis of the grounds cited by sex reveals no difference, with the sexual split in respect of 
each ground being almost identical (Table 22C).  
 
Table 22A: Grounds for divorce 

 # Cases Percent 
Adultery 
Malicious desertion 
Adultery & malicious desertion 

  29 
389 
 16 

  6.7 
89.6 
 3.7 

Total      434  100.0 

 
Table 22B: Order for restitution of conjugal rights 

Yes No Total 
# Cases Percent # Cases Percent # Cases Percent 

 
Restitution 
order issued? 398 91.7 36 8.3 434 100.0 

 
Table 22C: Grounds for divorce by sex of plaintiff 

Male Female Total  
#Cases Percent #Cases Percent #Cases Percent 

Adultery 
Malicious desertion 
Adultery & malicious desertion 

  10 
143 
   6 

  6.3 
89.9 
  3.8 

  19 
246 
 10 

  6.9 
89.5 
  3.6 

 29 
389 
  16 

  6.7 
89.6 
  3.7 

Total 159   100.0 275  100.0 434   100.0 
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The details given in support of these grounds must be treated with caution.  As explained 
above, the parties sometimes conceal some details, or keep their allegations as vague as 
possible, out of fear of publicity or a desire to avoid exacerbating the conflict.  These concerns 
would tend to inspire restraint, but there may also be cases where angry parties wished to 
blacken the reputation of their spouses as thoroughly as possible.  What can be safely be said is 
that brief court papers can never tell a full and accurate story of why a complex marriage 
relationship failed.  
 
The malicious desertion cases involved actual desertion in some instances, and a mixture of 
types of constructive desertion in others – such as requesting or ordering the plaintiff to leave 
the common home, the consistent refusal of sexual relations, physical violence and threats of 
violence, or other behaviour which made it impossible for the plaintiff to remain in the common 
home.  
 
Physical violence or threats of physical violence against the plaintiff or minor children was 
cited in 126 cases (almost 30% of the total), including several cases where sexual abuse was 
alleged and one case where the plaintiff asserted that the defendant had hired an assassin to kill 
the plaintiff.  Almost 90% of the cases citing domestic violence (113 out of 126 cases) 
involved female plaintiffs.  
 
Alcohol abuse was mentioned in 113 cases (26% of the total sample).  Financial failings (such 
as failure to maintain or squandering the marital assets was another fairly frequently-cited 
complaint.  
 
Plaintiffs commonly allege that the defendant shows no love and affection towards them and 
has no interest in the continuation of the marriage, but these are fairly standard legal formulas 
used to reinforce the idea that the marriage has irrevocably broken down.  Interestingly, there 
were 27 cases (6% of the sample) where the plaintiff stated that the defendant had asked the 
plaintiff to institute divorce proceedings.  
 
One case involved a defendant who was alleged already married at the time of marriage to the 
plaintiff, and in two other cases the plaintiff alleged that the defendant subsequently entered 
into a second marriage while still married to the plaintiff.  
 
There appear to have been no cases in the sample in which divorce was denied because the 
grounds for divorce were insufficient.  Interviews with judges and practitioners confirmed that 
this is rare.  
 
There were only 26 cases out of the total sample of 434 in which no final divorce order was 
issued, apparently because the parties reconciled.  In addition, there was one case which was 
still pending at the time the data from the files was recorded.  This means that reconciliation 
took place during the divorce process in only about 6% of the cases, calling into question the 
perception of some that the restitution order procedure provides a useful waiting period for 
encouraging reconciliation.  
 
Division of property 
The division of property depends primarily on the couple’s marital property regime.  The   
most common outcome is for the marital property to be divided in accordance with a detailed 
agreement made between the parties, which is incorporated into the final divorce order as an 
annexure (40% of the cases).  In the absence of such an agreement, the court order is likely to 
make only a general directive “that the joint estate be divided”, leaving the details to be   
worked out between the parties.  As explained above, in those rare cases where the parties 
cannot divide the joint estate satisfactorily, the Court can appoint a Receiver to settle the 
matter.  It is very rare for the Court to give detailed orders about who will keep what property.  
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The plaintiff as the “innocent” party can ask for an order of forfeiture of benefits against the 
“guilty” defendant.  However, as explained above, this can assist the plaintiff only where he or 
she has contributed more than the defendant to the joint assets, or where the defendant 
otherwise has some prospect of benefit under the terms of the ante-nuptial contract.  Forfeiture 
of benefits was ordered in 22% of the cases in the sample (88 cases).  Most of these (89%) 
involved marriages in community of property, while a small proportion (11%) involved 
marriages out of community of property.   
 
Table 23A: Details concerning division of property 

 # Cases Percent 
Property divided as per agreement between parties 162   39.9 
Forfeiture of benefits ordered  88   21.7 
“Joint estate to be divided”   73    18.0 
Property divided as per detailed court order    2      0.5 
Divorce order silent   80    19.7 
Other    1     0.2 
Total 403 100.0 

Note: The one “other” case involved a detailed division based on a specific clause  
in the parties’ ante-nuptial agreement concerning a donation.  The cases in which no  
final divorce order was issued are omitted from this tabulation.  
 
 

Table 23B: Approach to division of property by property regime 

 In community Out of community Accrual Other Total 
 #Cases Percent #Cases Percent #Cases Percent #Cases Percent #Cases Percent 
Agreement  
between parties 

  96   33.3   60   53.6     2   16.6     1 100.0 159   39.5 

Order for  
forfeiture of benefits 

  78   27.1     0    0.0   10   83.3     0     0.0   88   21.7 

“Joint estate  
to be divided” 

  71   24.7     2    1.8     0     0.0     0     0.0   73`   18.1 

Detailed court order    2     0.7     0    0.0     0     0.0     0     0.0     2     0.5 
Divorce order silent  40   13.9   11    9.8     0     0.0     0     0.0   79   19.6 
Other    1     0.3     0    0.0     0     0.0     0     0.0     1     0.2 
Total 288 100.0 112 100.0   12 100.0     1 100.0 403 100.0 

Note: The two cases involving marriages out of community of property in which the final divorce order directed that the “joint estate 
be divided” probably contain some error, either in the description of the property regime in the file or the terms of the divorce order 
contained in the file.  

 
 
Children and divorce 
The 434 cases in the sample involved a total of 656 children, including 1 child not yet born 
and 44 children whose ages were not specified in the files.  Thus, the sample involved 611 
children whose ages are known.  Most of these children were minors and 94% were still under 
the age of 18.  The children were about evenly split between sons and daughters.  
 
Table 24 shows that most couples with children get divorced when their children are between 
the ages of 3-14 years old (455 out of 611 children were in these age brackets, for a total of 
74%).  This figure correlates roughly with the fact that the typical divorcing couple has been 
married for 9-11 years.  
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Table 24: Ages of children at time of final divorce order 

 # Child Percent 
0-2 years 
3-5 years 
6-8 years 
9-11 years 
12-14 years 
15-17 years 
18 years and above 

  59 
133 
138 
  97 
  87 
  60 
  37 

  9.7 
21.8 
22.6 
15.9 
14.2 
  9.8 
  6.1 

Total 611     100.0 
 
 

It should be noted that the agreements between the parties which are annexed to the divorce 
order often include agreements about custody and access.  
 
Custody 
Of the total sample of 434 cases, 100 (22%) involved marriages where there were no children 
and another 10 (2%) involved only major children – including one case where the child was a 
minor at the time the divorce was instituted, but became a major before it was finalised.  This 
leaves 324 cases involving at least some minor children.  Of these 324 cases, no final divorce 
orders were issued in 22 cases -- reconciliation in 21 cases and 1 case still pending.  (There 
were a total of 26 cases which were finalised without a divorce order, but 5 of these involved 
no children.)  This leaves 302 finalised divorce cases involving custody issues relating to 
minor children (including 17 cases where there were both major and minor children). 
 

Table 25A: Custody of children (all cases) 

 # Cases Percentage 
No final divorce order issued   27     6.2 
No children   95   21.9 
Only major children   10     2.3 
Custody to plaintiff 198   45.6 
Custody to defendant   83   19.1 
Split custody   11     2.5 
Custody to third party     2     0.5 
Custody and sole guardianship to plaintiff     1     2.3 
Custody outcome not clear from file     7     1.6 
Total 434 100.0 

 

Table 25B: Custody of children (finalised cases involving minor children) 

 # Cases Percentage 
Custody to plaintiff 198 65.5 
Custody to defendant   83 27.5 
Split custody   11  3.6 
Custody to third party     2  0.7 
Custody and sole guardianship to plaintiff     1  0.3 
Custody outcome not clear from file     7  2.3 
Total 302      100.0 

 
 

Custody awards of minor children were made to one or the other spouse in 281 (93%) of 
these 302 cases involving minor children, with custody of siblings being split between the 
spouses in another 11 cases (4%).  
 
“Guilt” and “innocence” are not directly relevant to the question of custody, although they   
may have an indirect bearing. (For example, where violence against a spouse or a child is part 
of the basis for an allegation of constructive desertion, the same facts would obviously have a 
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bearing on the fitness of the parent in question for custody).  The plaintiff was awarded 
custody in 198 of the 281 cases where custody of minor children was given to one spouse 
(70%), as compared to only 83 cases (30%) in which the defendant was given custody.  
 
Custody most often went to mothers, in 89% of the divorce cases where minor children went 
to one or the other spouse (250 out of 281 cases).  Of course, this was most often a result of 
the fact that the parties agreed upon this outcome.  In contrast, fathers took custody of children 
in only 11% of these cases (31 out of 281 cases).  
 
 
Table 26A: Custody of children by sex of custodian 

Plaintiff Defendant Total  
#Cases Percent #Cases Percent #Cases Percent 

Male 
Female 

19 
179 

9.6 
90.4 

12 
71 

14.5 
85.5 

31 
250 

11.3 
88.7 

Total 198 100.0 83 100.0 281 100.0 
 
 
Divorce cases where custody of minor children was at issue most frequently involved two 
children (in 42% of such cases) or only one minor child (in 35% of such cases).  A 
breakdown of the number of children by the sex of the custodian did not reveal any significant 
patterns.  
 
Table 26B: Number of minor children by sex of custodian 

Male Female Total  

Minor Children #Cases Percent #Cases Percent #Cases Percent 

One child 

Two children 

Three children 

Four children 

Five children 

Six children 

Seven children 

  9 

15 

 4 

 1 

2 

0 

0 

29.0 

48.4 

12.9 

  3.2 

  6.5 

  0.0 

  0.0 

90 

102 

33 

17 

  4 

  2 

  2 

36.0 

40.8 

13.2 

  6.8 

  1.6 

  0.8 

  0.8 

  99 

117 

  37 

  18 

   6 

   2 

   2 

35.2 

41.6 

13.2 

  6.4 

  2.1 

  0.7 

  0.7 

Total 31 100.0   250  100.0 281   100.0 

 
 
There was some indication that younger children were more likely to be placed in the custody 
of the mother, but this pattern was not as strong as might be expected – particularly with 
respect to the age of second and third children. 
 
 

Table 26C: Average age of child by sex of custodian 

 Male Female 
First Child   
# 29 235 
Mean 12.9 9.3 
Median 12.7 8.8 
Minimum 2.0 0.0 
Maximum 21.7 22.3 
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Second Child   
# 21 148 
Mean 9.3 8.2 
Median 7.0 7.0 
Minimum 3.0 1.0 
Maximum     17.5     20.1 

   
Third Child   
# 6 53 
Mean 7.9 7.5 
Median 7.0 7.0 
Minimum 3.0 1.0 
Maximum     11.0    14.0 

   
Fourth Child   
# 3 20 
Mean 7.0 5.5 
Median 6.0 4.1 
Minimum 4.0 1.0 
Maximum     11.0    14.0 

   
Fifth Child   
# 2 6 
Mean 6.0 4.9 
Median 6.0 4.0 
Minimum 4.0 0.0 
Maximum 8.0    10.5 
   
Sixth Child 0 3 
# . 4.7 
Mean . 6.0 
Median . 2.0 
Minimum . 6.2 
   
Seventh Child 0 1 
# . 3.6 
Mean . 3.6 
Median . 3.6 
Minimum . 3.6 
Maximum . 3.6 

 
 

There were 11 cases (4% of the total of 302 cases involving minor children) in which split 
custody of siblings was approved by the Court, in some cases on the basis of sex or age.  For 
example, in one case, custody of three minor sons was given to the male defendant and custody 
of two minor daughters to the female plaintiff.  In one case which cited “Herero custom and 
tradition”, the court accepted the parties’ agreement that two minor sons would stay with their 
mother until age 15, when they would go to their father, while the daughter would continue in 
the custody of the mother indefinitely.  In another case (which could perhaps be more properly 
characterised as joint custody), the child was to stay with the plaintiff for one year, and then go 
to live with the defendant.  Judges and practitioners interviewed say that the Court frowns on 
such arrangements unless there are good reasons for them.  For example, such an approach 
may simply maintain the status quo where there has been a long separation prior to the divorce 
proceeding.   
 

There were no cases involving joint custody, which has only become acceptable in the eyes of 
some judges very recently.   
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There were two cases in which custody was given to someone other than a parent.  In one case, 
custody of the children was given to their grandparents.  In another case, the children of the 
marriage were legally adopted by a third party.  
 
The outcome of some cases on the issue of custody was not clear from the papers in the files.   
 
Guardianship 
There was only one case in which an award of sole guardianship was made to the plaintiff, with 
the remainder of the cases being silent on the question of guardianship.  
 
Since all of these divorce orders were made prior to the Married Persons Equality Act, the 
effect of an order which is silent on guardianship is to leave all guardianship powers (aside 
from custody) with the father.  Now, since the advent of the Act, the effect of an order which is 
silent on guardianship would presumably be to leave both parents with equal powers of 
guardianship.  
 
Access 
Out of the total of 302 cases involving the custody of minor children, there were no cases 
where access by the non-custodial parent (or parents) was explicitly denied.  The final divorce 
orders in these cases typically (in 82% of these cases) incorporated details about the particulars 
of the access.  In a few cases, the order allowed only access or “reasonable access” (3% of 
these cases).  
 
Table 27A: Access to minor children 

Total access outcomes # Cases Percentage 
Particulars of access given  262 86.8 
Reasonable access allowed    21   7.0 
Access allowed       1   0.3 
Divorce order silent   15   5.0 
Custody/access outcome not clear from file    3   1.0 
Total 302      100.0 

 
 
Looking at only the 281 cases where custody of all children was awarded to one or the other 
spouse, the outcomes for access followed the same pattern, with particulars of access being set 
out in most divorce orders.   
 
Table 27B: Access to minor children in cases where  
custody of all children awarded to one or the other spouse 
 

 # Cases Percentage 
Particulars of access given 252    89.7% 
Reasonable access allowed   20     7.1% 
Access allowed     1     0.4% 
Divorce order silent    8     2.8% 
Total 281        100.0 

 
The particulars of access are typically recorded in a standard format.  The final order of 
divorce will often include a statement to the effect that “the custody and control of the … minor 
children born of the marriage be and is hereby awarded to the plaintiff subject to access by the 
defendant as per Annexure A” which is then attached to the order.  Annexure A sets forth a 
standard outline for access of the child or children at various ages.  It reads as shown below.  
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ANNEXURE “A” 

 
1. Before the child(ren) goes/go to school the Plaintiff shall be entitled to 

reasonable access to the said child(ren) or to take him/her with him/her at 
his/her own costs as follows:  

 
a) Up to the age of 12 months to visit the child(ren) as follows: 

 
(i) One evening per week for one hour. 
 
(ii) Every alternative weekend for two hours. 

 
b) Between the ages of 12 months and 24 months, to visit the child(ren) as 
follows: 

 
(i) Every alternative weekend for three hours. 
 
(ii) At Christmas for four hours. 
 

c) Between the ages of two and six years, he/she may visit and/or take the 
child(ren) with him/her as follows:  
 
(i) Between the ages of two and four years, for a day every 

alternative weekend during the hours 9h00 and 16h00.  
 
(ii) Between the ages of four years until they attend school, every 

alternative weekend commencing on Friday afternoon till Sunday 
at 18h00 as well as holidays which holidays shall be varied so 
that the Plaintiff shall have the said child(ren) with him/her 
every alternative Christmas holiday. 

 
2. When the child(ren) attend school the Plaintiff shall be entitled to have the 

said child(ren) with him/her every alternative weekend and every alternative 
long and short school holiday which holidays shall be varied so that the 
Plaintiff shall have the said child(ren) with him/her every alternative 
December holiday.. 

 
 
Annexure “A” may be replaced by an individual agreement made between the parties, which is 
attached to the divorce order as part of their overall settlement (usually incorporated into the 
order as “Annexure B”).  Such an agreement will usually cover a range of issues, including 
custody and access, the division of property and any other matter which has been part of the 
settlement between the parties.  
 
The sample examined had few cases in which the parties concluded personalised agreements 
about access, with “Annexure A” being utilised in the vast majority of the total of 262 cases 
where particulars of access were given.  Even where an agreement between the parties is 
incorporated into the final order, this agreement often says that access is granted as per 
“Annexure A”.  
 
Table 28: Form of details about access to minor children 

 # Cases Percentage 
Annexure A 256    97.7% 
Annexure A plus further reasonable access     2     0.8% 
Annexure B (parties’ agreement)    3     1.1% 
One weekend per calendar month    1     0.4% 
Total 262 100.0 

 
Child maintenance 
Of the 302 cases which involved minor children, maintenance payments for the children were 
awarded in 230 cases (76%).  This does not include 2 of the 11 cases involving split custody 
in which it was ordered that each parent would simply take care of the expense of the child or 
children in his or her custody.  The most typical case involving maintenance payments included 
payments for two children.  
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Table 29: Maintenance outcomes 

 # Cases Percent 
Maintenance to be paid for one child 86 28.5 
Maintenance to be paid for two children 94 31.1 
Maintenance to be paid for three children 32 10.6 
Maintenance to be paid for four children 13   4.3 
Maintenance to be paid for five children   2   0.7 
Maintenance to be paid for six children   1   0.3 
Maintenance to be paid for seven children   2   0.7 
Split custody; each parent pays for own child/ren   2   0.7 
Final order states that no maintenance ordered   5   1.7 
Maintenance not mentioned 62 21.0 
Maintenance outcome unclear   3   1.0 
Total           302          100.0 

 
Table 30: Average number of children receiving maintenance payments 

# Cases Mean Median Minimum Maximum 

230 2.0 2.0 1.0 7.0 

 

“Guilt” and “innocence” are irrelevant to the payment of maintenance for children, with the key 
factors being the relative financial position of the parties and the best interests of the children.  
However, it worked out that defendants paid maintenance to plaintiffs for children about twice 
as often as it was the other way round, with maintenance payments obviously correlating with 
custody arrangements.  Maintenance is often addressed in the settlement agreements which are 
annexed to divorce orders.  
 
Women are most often divorce plaintiffs and custody is most often awarded to mothers.  
Therefore it follows that maintenance payments are most often made by male defendants, and 
to a lesser extent by male plaintiffs.  There were only 6 cases (3% of the total) in which 
mothers were to make maintenance payments to fathers who had custody of minor children.  
 
This does not mean that mothers are not contributing to the maintenance of their children after 
divorce, of course.  In fact it is usually the custodial parent who bears the brunt of child care 
expenses, as maintenance payments are generally based on underestimates of the actual costs 
of child-rearing.  Furthermore, the labour expended by the custodial parent is seldom 
adequately taken into account.  
 
Table 31A: Maintenance payments by plaintiff and defendant 

 # Cases Percent 
To be paid by plaintiff 
To be paid by defendant 
Maintenance payable to foster parents 

  75 
154 
    1 

22.1 
45.4 
  0.3 

Total 230    100.0 

 
Table 31B: Maintenance payments by sex of parent paying 

To be paid by plaintiff To be paid by defendant Total  
# Cases Percentage # Cases Percentage #Cases Percentage 

Male          71   94.6 152       98.7 223 97.4 
Female            4    5.4    2         1.3    6    2.6 
Total          75        100.0       154     100.0 229 100.0 

Note: The case involving payments to foster parents has been excluded.  
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Child maintenance payments ranged from a token N$1/month to a maximum of N$100/month 
per child.  Typical payments were N$200/month for the first child and N$150/month for the 
second and third children, falling to N$100/month for fourth children and N$60/month for 
fifth and sixth children.  Thus, maintenance payments tended to decrease with the order of the 
child in the family, although it is not clear that the idea of “economies of scale” applies to some 
of the major costs of child-rearing (such as food, medical expenses and school fees).  
 
Common sense knowledge of the costs of feeding, housing and educating a child clearly shows 
that the major burden of the costs of caring for the children in question falls on the custodial 
parent.  
 
Table 32: Average amount of maintenance/month paid for each child (in N$) 

 # Cases Mean Median Minimum Maximum 
First child 
Second child 
Third child 
Forth child 
Fifth child 
Sixth child 
Seventh child  

226 
142 
 50 
 18 
   5 
   3 
   2 

238.5 
225.6 
188.8 
116.6 
  74.8 
  64.7 
 55.0 

200.0 
150.0 
150.0 
100.0 
 60.0 
 60.0 
 55.0 

  1.0 
  1.0 
30.0 
30.0 
30.0 
50.0 
50.0 

1000.0 
1000.0 
1000.0 
  500.0 
   150.0 
     84.0 
     60.0 

Note: The amount of maintenance was missing in several cases.  
 

Maintenance payments were to continue until the child reached majority in only about one-fifth 
of the cases involving maintenance payments.  However, the time period was unspecified in 
most cases, which would still entail maintenance payments until the age of majority or until the 
child becomes self-supporting.  
 
Table 33: Duration of maintenance - all children 

 #Child Percent 
Until majority 
Not specified 
Until sons revert to plaintiff 
As long as child is resident at mentioned address 

  95 
351 
   2 
   2 

21.1 
78.0 
  0.4 
  0.4 

Total 450   100.0 
 
It is instructive to look at total child maintenance payments in each case, to get some idea of the 
total obligations imposed on the non-custodial parent.  Total monthly payments for child 
maintenance ranged from a low of N$1 to a high of N$3000, with the typical case involving 
total payments of about N$300/month.  
 

Table 34: Total maintenance for children  
payable by a single party per month (in N$) 

#Cases Mean Median Minimum Maximum  
Total child maintenance 

226 434.3 300.0 1.0 3000.0 

 
 
Spousal maintenance 
Spousal maintenance was awarded in only 34 cases of the 407 which resulted in final divorce 
orders (8% of the total cases).  As in the case of child maintenance, spousal maintenance is 
often addressed in the settlement agreements which are annexed to divorce orders.  Of the few 
cases which feature spousal maintenance, 27 involved an order or agreement by the defendant 
to maintain the plaintiff (79.4%) and 7 involved an order or agreement by the plaintiff to 
maintain the defendant (20.6%).   
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Table 35: Sex of spouse paying maintenance 

Plaintiff to maintain defendant Defendant to maintain plaintiff Total  
# Cases Percentage # Cases Percentage #Cases Percentage 

Male 7 100.0 26 96.3 33 97.1 
Female 0     0.0   1   3.7   1   2.9 
Total 7         100.0 27        100.0 34 100.0 

 
 
There was only one case in which a wife was ordered to pay maintenance to a husband, with 
the female defendant being ordered to pay maintenance for her spouse as well as her minor 
child. 139  No cases where a female plaintiff had to pay maintenance to a male defendant were 
encountered.  All the other cases involved spousal maintenance payments by husbands to 
their wives.  
 
Amounts of spousal maintenance generally ranged from token maintenance of N1/month to a 
maximum of N$2000/month, with the typical case involving maintenance of N$200/month.   
 
Table 36A: Average monthly spousal maintenance (in N$) 

#Cases Mean Median Minimum Maximum  
Spousal maintenance 

33 390.8 200.0 1.0 2000.0 

Note: The amount was not given in one case. 
 
 
Monthly payments by plaintiffs were smaller than those by defendants, probably because the 
“innocent” party cannot be ordered by the Court to pay spousal maintenance unless he or she is 
willing.  
 
Table 36B: Average monthly spousal maintenance 
payment by plaintiff/defendant (in N$) 

 Plaintiff male Defendant male 
# cases  7              25 
mean 147.3 458.7 
median 150.0 200.0 
minimum    1.0    1.0 
maximum  300.0       2000.0 

Note: The single case involving spousal maintenance by a wife has been omitted. 
One other case involving maintenance payable by the defendant has been omitted  
because the amount of maintenance was missing.  

 
Spousal maintenance payments were typically for an unspecified duration.  This is somewhat 
unexpected, as the theory of spousal maintenance in some other countries is that it should be 
only for a limited period, to allow for readjustment.  However, in cases where a mother has 
dropped out of the job market to rear children or to manage the household, she may be 
permanently disadvantaged in terms of employment skills or marketability.  Payments until 
death or remarriage, or for a set duration, were rare.  
 
 
 
 

                                                
139  Case # 247: The mother lives in South Africa and her husband has the custody of two 
children aged 21 and 20 years. (There are also three major children.)  She was ordered to pay her 
husband N$400/month and the younger child N$300/month. 
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Table 37: Period of spousal maintenance 

 # Cases Percent 
Period unspecified 22   64.7 
Until death or remarriage  3     8.8 
For set period (6 months to 2 years)  5   14.7 
As long as plaintiff is unemployed  2     5.9 
Other  2     5.9 
Total 34 100.0 

One of the 2 cases listed under “other” provided alternative cut-off provisions – until the plaintiff is self-supporting, but for a 
maximum of 6 months.  The other provided one amount for a set period, and then a lower amount indefinitely.  

 
 
Total maintenance for spouse and children 
Looking at spousal maintenance and child maintenance together by case gives an idea of the 
total financial consequences of a divorce.  However, there were only 26 cases in which a party 
was expected to pay both spousal and child maintenance at the same time, accounting for 
only 11% of the total number of cases involving maintenance.  All but one of these cases 
involved payments by fathers. 
 
Table 38A: Total maintenance payments by plaintiff and defendant 

Plaintiff Defendant Total  
#Cases Percent #Cases Percent #Cases Percent 

Spouse & children 
Spouse only 
Children only 

 5 
2 

    68 

     6.7 
    2.7 
 90.7 

   21 
    5 
132 

13.3 
  3.2 
83.5 

26 
  7 

  200 

11.2 
  3.0 
85.8 

Total     75 100.0  158  100.0   233   100.0 
 
 

Table 38B: Total maintenance payments by sex 

Plaintiff Defendant Total Male 
#Cases Percent #Cases Percent #Cases Percent 

Spouse & children 
Spouse only 
Children only 

 5 
 2 
64 

  2.2 
  0.9 
28.2 

 20 
  5 
131 

  8.8 
  2.2 
57.7 

 25 
   7 
195 

 11.0 
   3.1 
 85.9 

Total 71 31.3 156 68.7 227 100.0 
Plaintiff Defendant Total Female 

#Cases Percent #Cases Percent #Cases Percent 
Spouse & children 
Spouse only 
Children only 

0 
0 
4 

0.0 
0.0 

66.7 

1 
0 
1 

16.7 
  0.0 
16.7 

1 
0 
5 

  16.7 
   0.0 
83.3 

Total 4 66.7 2 33.3 6 100.0 
Plaintiff Defendant Total Total 

#Cases Percent #Cases Percent #Cases Percent 
Spouse & children 
Spouse only 
Children only 

 5 
 2 
68 

2.1 
0.9 

29.2 

 21 
  5 
132 

  9.0 
  2.1 
56.7 

 26 
  7 
200 

  11.2 
   3.0 
  85.8 

Total 75 32.2 158 67.8 233 100.0 
 
Combining the amount of spousal maintenance with the total amount of child maintenance 
gives an indication of the total maintenance consequences of divorce cases.  Total maintenance 
responsibilities ranged from a token amount of N$1 to a maximum of N$3000/month, but the 
typical case involved total maintenance responsibilities of between N$300 and N$500 per 
month.  
 
The following tables examine total maintenance responsibilities by party and by sex.  The 
difference between total maintenance payable by plaintiffs and by defendants was not 
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substantial. The division by sex is surprising.  The maximum payments by men were higher, 
but the typical amounts (both mean and median) paid by females were higher than those paid 
by males, despite the fact that women typically were given custody of the children and thus 
eligible to receive child maintenance payments in addition to potential spousal maintenance.  
However, because the number of cases involving maintenance payments by women was so 
small (only six cases, as compared to 227 cases where spousal and/or child maintenance was 
paid by men), it is not possible to draw a meaningful conclusion on this point.  
 
 
Table 39A: Total maintenance payable per month in N$ 

 #Cases Mean Median Minimum Maximum 
Maintenance for spouse only 
Total maintenance for children only 
Total maintenance (spouse & children) 

  33 
226 
233 

390.8 
434.3 
476.7 

200.0 
300.0 
300.0 

  1.0 
  1.0 
  1.0 

2000.0 
3000.0 
3000.0 

 
 
Table 39B: Total maintenance payable per month by plaintiff and defendant (in N$) 

 #Cases Mean Median Minimum Maximum 
Total maintenance payable by plaintiff 
Total maintenance payable by defendant 
Total maintenance payable by any party 

75 
158 
233 

506.8 
462.3 
476.7 

301.0 
300.0 
300.0 

20.0 
  1.0 
  1.0 

3000.0 
2600.0 
3000.0 

 
 
Table 39C: Total maintenance payable per month by sex of spouse paying (in N$) 

 #Cases Mean Median Minimum Maximum 
Total maintenance payable by male 
Total maintenance payable by female 
Total maintenance payable by any party 

227 
   6 
233 

477.8 
433.3 
476.7 

300.0 
500.0 
300.0 

  1.0 
100.0 
  1.0 

3000.0 
  700.0 
3000.0 

 

 
Time frame 
The time frame was calculated from the information in the court files by using the date of the 
special power of attorney as the starting point.  This is a document normally signed at the time 
of the client’s first consultation or contact with his or her legal practitioner, authorising the 
legal practitioner to institute divorce proceedings on the client’s behalf.  
 
It typically took just over 2 months from the time the special power of attorney was signed until 
the order for the restitution of conjugal rights was issued.  The divorce case was typically set 
down in court about 2 weeks after the return of service was received, showing that the 
defendant had been notified of the plaintiff’s intention to seek a divorce.  It was typically again 
just over 2 months from the date on which the restitution order was issued until the date of the 
final divorce order – in other words, the typical divorce case in Namibia takes about 5 months 
from start to finish.  (This includes the period up to the time of an order discharging the rule 
nisi – in other words, it includes the time frame to finalisation of those few cases in which no 
divorce order was issued.) 
 
There were of course, exceptions.  There were cases where the ground for divorce was 
adultery, meaning that no order for the restitution of conjugal rights was required, which were 
completed from start to finish in just over three weeks.  There were other cases -- probably 
where the defendant opposed the divorce or where the wait for a social worker report involved 
a delay -- which lasted up to 5 years.  
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Table 40: Average time span in months 

 # Mean Median Minimum Maximum 
Date of special power of attorney – 
      date of restitution order 

384 4.5 2.1 0.2 61.8 

Date of restitution order –  
      date of final divorce order or final order 

397 3.3 2.3 1.2 18.2 

Date of special power of attorney – 
      date of final divorce order or final order 

418 7.7 5.3 0.3 64.1 

Note: There were some cases where the relevant documents were missing from the divorce file.  

 
 
SUMMARY OF STATISTICAL FINDINGS 
To summarise, this substantial sampling of five years of civil divorce cases in Namibia, 
supplemented by interviews with practitioners, produces the following profile:  
 
Which spouse seeks the divorce 
• Wives are the parties who seek the divorce in about two-thirds of the cases.  
 
Profile of the marriage 
• Divorcing couples typically married at about age 27, although the range for age of 

marriage was from 16 to 74.   
 
• Marriages most often lasted for 9-11 years before the divorce, although the length of 

marriage ranged from 1 to 47 years.  
 
• Most of the marriages which were involved in divorce cases were concluded in the 

Khomas region (43%), and the overwhelming majority were concluded in an urban 
location (almost 90%).  The place of marriage correlated closely with the residence of the 
plaintiff and defendant. 

 
• Most divorcing couples (more than 70%) were married in community of property.  This 

is the default regime in most parts of Namibia, with the exception of marriages between 
blacks in the areas formerly known as Owamboland, Kavangoland, and Caprivi after 1 
August 1950.  

 
• At least one-fifth of the divorce cases in the sample involved marriages by ante-nuptial 

contract. Most ante-nuptial contracts (88%) were used to establish out of community of 
property regimes, regardless of the default regime which applied to the majority of 
inhabitants in the region in question.  The other ante-nuptial contracts were used primarily 
to alter details in marriages which were in community of property, with the accrual system 
being rare.  

 
Age at divorce 
• The age of the parties at the time of divorce was typically about 37, but ranged from 18 to 

84.   
 
Language groups 
• The highest number of cases by far (more than half of the total) involve both plaintiffs 

and defendants who appear to speak Afrikaans as a home language, followed by 
German, Oshivambo and English.  The lowest number of cases involve plaintiffs and 
defendants from the Rukwangali language group, who were all but absent from the sample. 
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Geographical distribution of divorce cases 
• The region with the highest recorded plaintiffs and defendants cases is, not surprisingly, 

Khomas -- more than half of the plaintiffs (57.5%) and defendants (52.4%) gave 
residential addresses in the Khomas region.  This can be explained due to the easy access 
the region's residents have to the High Court in Windhoek.  Other regions which feature 
strongly in the divorce case files are Otjizondjupa and Erongo. 

 
• Regions that accounted for the lowest numbers of plaintiffs and defendants were Kunene, 

Okavango, Ohangwena and Omusati, where a combined total of only 14 plaintiffs resided.  
No plaintiffs and only one defendant came from Caprivi. 

 
• Many more divorce cases involve parties from urban areas than rural areas -- 91.3% of 

all plaintiffs who filed for a divorce came from urban areas while only 8.7% came from 
rural areas.  This suggests that people living in rural areas are either less informed about 
the civil divorce procedure, are discouraged from utilising civil divorce procedures because 
of their distance from the High Court, or prefer not to make use of the civil divorce 
procedure.  It is also possible that people living in rural areas are more likely to be married 
under customary law alone, meaning that they divorce in terms of customary law – or that 
they are married under both civil and customary law, and choose to make use of more 
informal and accessible customary law divorce procedures. 

 
Employment status 
• A high percentage of persons involved in divorce cases are employed (75% of plaintiffs 

and 63% of defendants), indicating that those who cannot afford legal representation do not 
make use of the formal divorce procedure in large numbers.  

 
Marital property regimes 
• Most divorcing couples were married in community of property, which is the default 

regime for civil marriages in Namibia -- with the exception of marriages between black 
couples contracted after 1 August 1950 in the areas north of the colonial “Police Zone”. 
However, even in the regions where the default regime is out of community of property for 
blacks, most of the divorce cases involved marriages which are in community of property – 
apparently because the majority of divorce cases from these regions involved marriages 
between persons of races who are not subject to the default regime set forth in the Native 
Administration Proclamation. 

 
• At least one-fifth of the divorce cases in the sample involved marriages by ante-nuptial 

contract. Most ante-nuptial contracts (88%) were used to establish out of community of 
property regimes, without community of profit and loss or the accrual system.  There were 
significant differences between different language groups regarding the use of ante-nuptial 
contracts, with German, Afrikaans and English speakers being the most likely to utilise 
them than other language speakers.   

 
• Looking at those places with large enough sample sizes for significant analysis, it appears 

that ante-nuptial contracts were particularly popular in the Omaheke, Erongo, 
Otjizondjupa and Khomas regions, as well as in respect of marriages concluded in other 
countries.  Ante-nuptial contracts were not common in marriages which were concluded in 
either the south or the north.  There were no significant differences in the use of ante-
nuptial contracts based on the different default regimes for black couples in the different 
regions.  
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Grounds for divorce 
• Malicious desertion is the most common ground cited (in about 92% of cases), even 

though this involves the longer restitution order procedure whereas adultery provides a 
basis for an immediate divorce order.  

 
• Physical violence or threats of physical violence against the plaintiff or minor children 

was cited in 126 cases (almost 30% of the total), and almost 90% of the cases citing 
domestic violence (113 out of 126 cases) involved female plaintiffs.  Alcohol abuse was 
mentioned in 113 cases (26% of the total sample).  Financial failings (such as failure to 
maintain or squandering the marital assets was another fairly frequently-cited complaint.  

 
• There appear to have been no cases in the sample in which divorce was denied because 

the grounds for divorce were insufficient. 
 
Reconciliation 
• Reconciliation took place during the divorce process in only about 6% of the cases (26 

out of 434 cases).  
 
Settlement agreements 
• Settlement agreements between the parties were annexed to the divorce orders in about 

40% of the cases.  Such agreements commonly address division of property and sometimes 
spousal maintenance.  Where there are minor children of the marriage, such agreements 
will sometimes include arrangements for custody, access and child maintenance.  

 
Division of property 
• The most common outcome is for the marital property to be divided in accordance with a 

detailed agreement made between the parties, which is incorporated into the final 
divorce order as an annexure (40% of the cases).  In the absence of such an agreement, 
the court order is likely to make only a general directive “that the joint estate be divided”, 
leaving the details to be worked out between the parties.   

 
• Forfeiture of benefits was ordered in 22% of the cases in the sample (88 cases). Most of 

these (89%) involved marriages in community of property, while a small proportion 
(11%) involved marriages out of community of property. 

 
Children and divorce 
• The 434 cases in the sample involved a total of 656 children, about evenly split between 

sons and daughters.  Of the 611 children whose ages are stated in the files, most were 
minors and 94% were still under the age of 18.  

 
• Most couples with children get divorced when their children are between the ages of 3-14 

years old. 
 
Custody 
• Of the total sample of 434 cases, there were 302 finalised divorce cases involving custody 

issues relating to minor children. Divorce cases where custody of minor children was at 
issue most frequently involved two children (in 42% of such cases) or only one minor 
child (in 35% of such cases). 

 
• Custody awards of minor children were made to one or the other spouse in 281 (93%) of 

these 302 cases involving minor children, with custody of siblings being split between the 
spouses in another 11 cases (4%).  
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• Custody most often went to mothers, in 89% of the divorce cases where minor children 
went to one or the other spouse (250 out of 281 cases).  Of course, this was most often a 
result of the fact that the parties agreed upon this outcome.  In contrast, fathers took 
custody of children in only 11% of these cases (31 out of 281 cases). 

 
• There was some indication that younger children were more likely to be placed in the 

custody of the mother, but this pattern was not as strong as might be expected – 
particularly with respect to the age of second and third children.  

 
• There were 11 cases (4% of the total of 302 cases involving minor children) in which split 

custody of siblings was approved by the Court, in some cases on the basis of sex or age.  
There were no cases involving joint custody, which has only become acceptable in the eyes 
of some judges very recently.  

 
Access 
• There were no cases where access by the non-custodial parent was explicitly denied.  

Final divorce orders involving custody typically (in 82% of these cases) incorporated 
details about the particulars of the access, most often in the form of a standard annexure.  

 
Child maintenance 
• Of the 302 cases which involved minor children, maintenance payments for the children 

were awarded in 230 cases (76%).  This does not include 2 of the 11 cases involving split 
custody in which it was ordered that each parent would simply take care of the expense of 
the child or children in his or her custody.  The most typical case involving maintenance 
payments included payments for two children.  

 
• Because custody most often went to mothers, it was fathers who were most often ordered 

to pay maintenance.  
 
• Child maintenance payments ranged from a token N$1/month to a maximum of 

N$1000/month per child.  Typical payments were N$200/month for the first child and 
N$150/month for the second and third children, falling to N$100/month for fourth 
children and N$60/month for fifth and sixth children.  Thus, maintenance payments 
tended to decrease with the order of the child in the family.  Common sense knowledge of 
the costs of feeding, housing and educating a child clearly shows that the major burden of 
the costs of caring for the children in question falls on the custodial parent. 

 
• Looking at the total obligations imposed on the non-custodial parent, total monthly 

payments for child maintenance for all children involved in the case ranged from a low 
of N$88 to a high of N$1475, with the typical case involving total payments of about 
N$325/month.  

 
Spousal maintenance 
• Spousal maintenance was awarded in only 34 cases of the 407 which resulted in final 

divorce orders (8% of the total cases). 
 
• There was only one case in which a wife was ordered to pay maintenance to a husband. 

All the other cases involved payments by husbands to their wives.  
 
• Amounts of spousal maintenance generally ranged from token maintenance of N1/month 

to a maximum of N$2000/month, with the typical case involving maintenance of 
N$200/month.   
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• Spousal maintenance payments were typically for an unspecified duration.  Payments 
until death or remarriage, or for a set duration, were rare.  

 
• Looking at spousal maintenance and child maintenance together by case gives an idea of 

the total financial consequences of a divorce.  However, there were only 26 cases in which 
a party was expected to pay both spousal and child maintenance at the same time, 
accounting for only 11% of the total number of cases involving maintenance.  All but one 
of these cases involved payments by fathers.  

 
Total maintenance responsibilities 
• Total maintenance responsibilities ranged from a token amount of N$1 to a maximum of 

N$3000/month, but the typical case involved total maintenance responsibilities of 
between N$300 and N$500 per month.  There were too few cases involving maintenance 
payment by women to draw any conclusions on patterns based on gender, and the total 
responsibilities of plaintiffs and defendants were similar.  

 
Time frame 
• The typical divorce case in Namibia takes about 5 months from start to finish.  There 

were of course, exceptions.  There were cases where the ground for divorce was adultery, 
meaning that no order for the restitution of conjugal rights was required, which were 
completed from start to finish in just over three weeks.  There were other cases -- probably 
where the defendant opposed the divorce or where the wait for a social worker report 
involved a delay -- which lasted up to 5 years.  

 
 

6. HYBRID FORMS OF MARRIAGE      
 
Many commentators refer to the situation where the same two partners conclude a marriage in 
terms of both civil and customary law as “dual marriage”.  We use the term “hybrid marriage”, 
to reflect the fact that the two forms may be intricately intertwined, rather than occurring as 
two clear co-existing forms of marriage.  Furthermore, it is not accurate to imply that the 
spouses themselves consider that they have two separate forms of marriage.  Couples who 
marry in terms of both civil and customary law may simply choose to conduct their marriages 
according to the norms which are familiar to them.  The term “hybrid marriage” also points to 
the difficulty of dealing with the inconsistent consequences of the differing forms of marriage, 
such as conflicting marital property regimes and contrasting procedures for divorce.  
 
The available data indicates that civil marriages seem to be growing in popularity, except in the 
Caprivi Region.  However, there is also evidence that it is not uncommon in regions other than 
the Caprivi for a couple to enter hybrid marriages, and to rely upon different legal and social 
norms, depending on the situation at hand.  For example civil marriage has risen in popularity 
in Katutura in recent years, applying to almost half of the conjugal households in the early 
1990s, while customary marriages are extremely rare.  However, civil marriages in Katutura 
often incorporate customs usually associated with traditional marriage, such as bridewealth, 
thus producing an intertwining of the two systems.  140 
 
A similar pattern can be observed in some rural areas.  For example, a study of Herero 
communities in Omatjette conducted in the late 1980s found that most married couples in the 

                                                
140  Wade Pendleton, Katutura: A Place Where We Stay (1994) at 82, 90. 
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area had married both in church (in a civil marriage) and in terms of customary law. 141  In all 
Herero communities, the transfer of otjitunia is usually an integral part of church marriages, 
which formalises them in terms of customary law as well as civil law. 142 
 
It has been reported that not one civil marriage existed in Ovambo-speaking areas until 1952, 
because the church officers who conducted the ceremonies were not recognised as marriage 
officers prior to this date. 143  Yet a 1992/93 survey of 600 women in three Ovambo 
communities – Uukwambi, Ombalantu and Uukwanyama –found that only about 5% of 
respondents had been married solely in accordance with customary law, while 33% of the 
respondents had been married in church or a magistrate's court.  However, there were many 
cases in which traditions associated with marriage under customary law were observed in 
conjunction with the marriages solemnised according to civil law.  What is particularly 
important to note is that in these study areas, “people did not choose between the general and 
customary legal systems; they tended to mix elements of both.” 144  
 
Where a couple have been married under both civil and customary law systems, it is possible 
that they will ignore the civil law requirements for divorce altogether, observing only the 
cheaper and less-complicated norms of customary divorce recognised by the community in 
which they live.  Where this takes place, the couple will still be technically married in the eyes 
of the civil law, although they are divorced in customary law terms.  For example, some of the 
respondents interviewed in the three Ovambo-speaking communities indicated that their concept 
of divorce did not refer to the technical, legal meaning of the term:  

In-depth interviews with respondents who had given their marital status as 
“divorced” during the survey revealed that these women were mostly oblivious to the 
consequences of civil law marriage when it comes to the dissolution of the marriage.  
None of the respondents was aware of the fact that the divorce of a civil law 
marriage can only be pronounced by the High Court in Windhoek; they were 
furthermore mostly of the opinion that the dissolution of a marriage does not require 
the involvement of a third party.  One of the interviewees said, for instance: “Nobody 
gave us permission to get a divorce, we got divorced by ourselves.” 145 

Women in these villages stated that it is usually the man who decides upon a divorce. 146  It 
appears that family members or church officials are sometimes consulted about divorces, but 
essentially it is treated as a personal matter between the two spouses. 147 
 
Although the “divorced” women who were interviewed in this survey did not appear to be 
divorced in legal terms, they stated that they did not experience any problems in entering into 
new relationships following the “divorce”.  But these women generally did not receive any 

                                                
141  HP Steyn, Huwelikspatrone by die Herero van Omatjette, Namibie, in 14 (3) South African 
Journal of Ethnology 79, quoted in Becker/Hinz at 78.  
 
142  Becker/Hinz at 82.  
 
143  M Tuupainen. “Marriage in a Matrilineal African Tribe: A Social Anthropological Study of 
Marriage in the Ondanga Tribe in Ovamboland, 1970 at 112, quoted in Becker & Hinz at 30.  
 
144  H Becker, “Experience with Field Research into Gender and Customary Law in Namibia” in 
Law Reform & Development Commission at 95.  
 
145  Becker/Hinz at 55.  
 
146  Id at 12.  
 
147  NDT, SIAPAC-Namibia, FES & CASS, Improving the Legal and Socio-Economic Status of 
Women in Namibia, Part 2: The Legal Aspects (1994) at 28-30.  
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share of the marital property, and they sometimes found it difficult to obtain maintenance for 
their children. 148 
 

 
Excerpts from 1992/93 interviews with divorced women 

in Uukwambi, Ombalantu and Uukwanynama 
 

From NDT, SIAPAC-Namibia, FES & CASS, Improving the Legal and Socio-Economic Status of 
Women in Namibia, Part 2: The Legal Aspects (1994) at 28-30, 33-34. 

 
Divorce  
 
The case studies findings in Uukwambi, Ombalantu and Uukwanynama with regard to divorce are 
interesting.  All the divorced women interviewed were of the opinion that a divorce does not cost any 
money.  They therefore did not pay to get a divorce. 
 
In response to the question, “how did the divorce come about?”, a general pattern emerges: The 
respondents consulted members of their families or the pastor prior to the divorce.  One woman said: 

“Before my divorce from my husband, I consulted my parents and a board member of our 
congregation.” (Uukwambi case study 4.2) 

Following such consultation, the parties jointly or separately concluded that they are divorced.  One 
woman said: 

“I personally divorced myself because I want to join the church.” (Ombalantu case study 4.1) 
Another respondent stated: 

“Nobody gave us permission to get a divorce, we got divorced by ourselves.”  (Ombalantu 
case study 4.4) 

One respondent in Uukwanyama noted: 
“Divorce is between man and woman.  We agreed to get a divorce.  Nobody gave us 
permission to do so.”  (Uukwanyama case study 4.2) 

Another Uukwanyama respondent said: 
“I did not go to the church for the divorce, we got divorced by ourselves.  It was a long time 
ago.”  (Uukwanyama case study 3.1) 

 
These findings raise a number of questions.  It appears that there is a misconception about the 
concept of divorce.  The position must be clarified.  It is possible that many women who indicated their 
status as divorced are merely separated.  On the other hand, these women may have been married 
under customary law and are therefore now divorced in terms of customary law.  One of these 
respondents said: 

“My divorce was between husband and wife.  I did not get any papers to show I am divorced.”  
(Ombalantu case study 4.5) 

 
In the light of the above, it is not surprising that all the respondents in the three regions indicated that 
they did not know how to go about getting a divorce.  One woman said: 

“I tried to get help from the Human Rights Centre (in Ongwediva) and I will go to the church to 
get a divorce, that is the only way.”  (Uukwambi case study 1.5) 

The separated women did not know anything about the costs involved in obtaining a civil law divorce 
or on whom the responsibility rests to pay such expenses.  One of these respondents said: 

“I do not know if a divorce costs money, but I will not pay for a divorce if it costs money.  My 
husband must pay as he chased me away from the house.”  (Ombalantu case study 1.3). 

The majority of the women interviewed in the three areas indicated that they obtained legal information 
from their families or from the church. 
 
The divorced women were asked what divorce means: 

“Divorce means husband and wife hate each other and they do not longer love each other.”  
(Uukwambi case study 4.2) 

One respondent commented as follows: 
“Divorce is something bad, it is better if your husband is dead.”  (Ombalantu case study 4.4) 

Another one stated: 
“Divorce means that husband and wife are separated forever.  The husband tells the wife to 
stay away until she dies.”  (Uukwanyama case study 4.1) 

                                                
148  Id at 33-34.  None of the 25 “divorced” women interviewed in this survey received any 
maintenance for themselves from their former spouses, and the 9 “divorced” women with children 
who were interviewed similarly stated that they received no maintenance in any form for their 
children.  
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All the respondents in Ombalantu and Uukwanyama and seven out of eight of those in Uukwambi 
noted that they had made no attempt to recover their share of the estate following the divorce 
separation.  The exception, a separated woman from Uukwambi, consulted the headman after 
separation so that he could assist her to claim her share of the estate.  The headman did not assist 
her.  She said: 

“After the separation my husband took all the cattle.  I tried to recover my share but it did not 
work.  I consulted the headman but nothing happened, they just kept quiet.”  (Uukwambi case 
study 2.2) 

 

 
A similar situation was evident in a 1994 study of Southern Communal Areas in the Hardap 
and Karas Regions, which compared information from the 1991 Population and Housing 
Census with information collected from 43 interviews with women in these areas.  This study 
suggested that the low percentage of divorce in these Nama-speaking areas stems from the fact 
that divorce is not approved by the church (particularly the Catholic church) or by the 
community.  The women interviewed generally knew that couples have the right to get legally 
divorced if they decide to separate, but this choice is seldom made.  The absence of a formal 
divorce procedure means that the division of assets is also handled informally:  

Whether or not they then [when they decide to separate] share their assets depends 
entirely on the husband.  Although women in such situations did not claim any 
property from their husbands, they nonetheless felt that the animals should have been 
shared.  Women who decided to leave their husbands simply took their personal 
belongings and left home.  None of the women interviewed realised the importance of 
a legal divorce to secure their rights to property.  149 

 
Religious influence has contributed to the fact that many people combine civil marriage and 
customary marriage.  For example, many want the blessing of the church (which makes their 
marriage into a civil marriage if the religious leader performing the marriage is a marriage 
officer), whilst at the same time intending that customary law will determine the consequences 
of the marriage. 150   
 
Sometimes couples enter a civil marriage because they want the formal recognition of marriage 
certificate.  This can be useful for matters such as obtaining housing or (in the past) for tax 
benefits. 151  For example, according to research conducted by Becker and Hinz, some couples 
enter into a civil marriage after living together for some years in a customary marriage or in a 
more informal relationship, and after having children together.  Their reasons may be a belief 
that such a marriage will strengthen their relationship, increase their social reputation or bring 
certain monetary benefits they are entitled to only when married under general law.  But the 
research results indicate that “the civil marriage conducted under such circumstances may not 
be seen by the couple as an act that changes the matrimonial property regimes which the couple 
exercised over the years of living together”. 152 
 
It is possible that the co-existence of two parallel avenues to divorce in respect of hybrid 
marriages can be used to disadvantage the party who is in the weaker position.  For example, a 
recent study of the Subia of Caprivi describes several divorces in hybrid marriages where 
husbands tried to manipulate the situation to their own advantage – by ignoring the civil law 
procedures, for example.  The author of the study, Van Wingerden, observes that “the 
differences in laws create room for flexibility. Men rather than women will gain from this 

                                                
149  Id at 20, 52. 
 
150  See, for example, id at 32.  
 
151  All remaining distinctions between married and single taxpayers were removed by Act 25 of 
1992.  
 
152  Becker/Hinz at 32.  
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situation, since they have more knowledge of, and access to official institutes, including the 
civil system of law.” 153   
 
For instance, she reports on one case she observed in a subkhuta in 1994 where a village 
councillor advised a husband with a hybrid marriage as follows: 

I know you were married at the magistrate’s office and in this case I advise you not 
to divorce your wife because if you do, you will lose all your belongings. I had a civil 
marriage with my first wife and when I wanted to divorce her, a man at the Ministry 
of Home Affairs told me I would have to give all my belongings to her. I therefore 
changed my mind. Now, she lives in my village, next to my courtyard. I am still 
supporting her but don’t live with her anymore. 

The couple in question eventually followed divorce procedures under both customary and civil 
law. 154 
 
The existence of such hybrid marriages points to the need to reconcile civil and divorce 
procedures in some way.  
 

 
HYBRID MARRIAGE, CUSTOMARY DIVORCE 

The following letter from a woman in the Caprivi was referred to the Legal Assistance Centre in 1998: 
 
I am a thirty year-old lady, married in 1985 by Customary Union / Common Law.  After a long period 
of marriage, my husband and I went to get married in court thus obtaining a marriage certificate (a 
marriage in community of property) in 1995. 
 
In 1990 my husband had a child outside marriage, with another lady.  They kept it secret and my 
husband denied to have been the father of the child for religious reasons. He had a lot of girlfriends, 
which he kept as secret until 1996, when he impregnated another lady and things started showing up. 
 
The lady started phoning and insulting me using annoying words to me.  I tried to find out the reasons 
for the insults over the phone.  I discovered that my husband was the one causing all these problems 
and that my husband is supporting her and the child privately.  It really annoyed me when I thought of 
our own four children – none of them has a bank account.  I thought my husband never had enough 
money. 
 
One day I found them standing together then we starting fighting with the lady.  From then on our 
marriage had problems. 
 
In December 1997 my husband and I were removed from the church house in which we were living 
because of those scandals.  We then moved to my sister’s house temporarily.  There we were not 
accommodated for a long time so one day my husband said that I must see for myself, he wanted a 
divorce. 
 
He went his way to lodge with his relatives and took all my clothes with except what I had on that day.  
I remained at my sister’s house and did not bother to follow him for fear that he might do something 
bad to me as he looked sober.  After ten days I went to the traditional court and I told them my 
husband moved out to his brother’s house.  The Induna called my parents and I to the court where I 
was charged N$900 to go to my husband and I was instructed to follow him to where he is lodging. 
 
My father asked what my husband meant by saying I must see for myself but he was silenced by the 
Induna who said that my father had no right to ask such a question and was charged N$250 or failure 
to pay that he be locked up.  I paid N$300 of the N$900 which I was charged. 
 
I went to my husband as instructed where I only stayed for three days, then my husband wrote a letter 
to my parents that he is giving me five months vacation leave (in marriage) and on condition that I am 
not allowed to go to town where he stays.  He took me to my father’s village after which I showed the 
letter to my parents.  After two days without seeing him, my parents decided not to keep me any 
longer.  ‘You must go to the traditional court because something like this could mean divorce’, my 
father said. 

                                                
153  Van Wingerden at 66.  
 
154  Id at 66, 96.  
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We summoned my husband to court with regard to the letter.  I was, to my surprise, charged another 
sixteen cattle.  The reason being that I should not have taken my own cattle from my husband’s kraal 
at his village.  I took the cattle in order for me to sell and start a business so that I could support 
myself during the five months period that I was given.  The traditional court decided we must be 
divorced with the sixteen cattle in payment and this includes even cattles, which any man who will 
happen to marry has to pay, and some are for the cancellation of the marriage certificate. 
 
What I want to find out is whether what the Traditional Court did is really lawful.  Does it have say in a 
marriage that has been carried out by a Magistrate’s court? I really wonder, as we did not marry in 
their Traditional Court. 
 
After the separation I stayed only one week then my husband married another lady and took my two 
young children with her outside Caprivi Region where she is working, one three years old and the other 
five years old, without my knowledge.  I then went to ask my husband about the issue who then beat 
me up.  I consequently went to the police to open a case against him but was partially handled.  He 
still demands the money that he once gave me before our problems. 
 
I am not even educated neither is I working.  He made me leave school in Standard 7 when he 
impregnated me with our first child.  Please I need my children back as I can’t bear hearing the 
treatment that my husband’s girlfriend may give them.  They are very far away from me and they could 
also be missing me. 
 
I can’t really bear all this.  One thing I only think of now is may me committing suicide in order to avoid 
all these problems.  This is the reason for my writing to you that I may get an alternate solution. 
 

PLEASE HELP  PLEASE HELP  PLEASE HELP 

 
 
 

7. PUBLIC ATTITUDES AND EXPERIENCES    
 
RESEARCH METHODOLOGY 
Fieldwork was conducted to sample public opinion in the form of focus group discussions, case 
study interviews and key informant interviews.  Fieldwork took place primarily between April 
and August 1997.  All interviews were conducted by paralegals from the Legal Assistance 
Centre, who received preliminary training and discussion guidelines.  The following tables are 
indicators of the group compositions.  
 
A focus group discussion is not a test of knowledge, but rather a discussion of ideas, opinions 
and experiences.  The advantage of a focus group is that individuals are able to expand and 
refine their opinions through interaction with others.  This process provides more detailed and 
accurate information than could be derived from each individual separately. 
 
The focus group discussions for this research were conducted in Otjiherero, Oshiwambo, 
Nama/Damara, Afrikaans, English, Rukavango and German.  All of the interviews were taped, 
transcribed and then translated into English if necessary.  
 
There were focus groups made up of males only, females only and combinations of male and 
female interviewees.  The focus group participants were grouped on the basis of their marital 
status where possible.  
 
In cases where planned focus groups discussions did not take place, it was mainly because no 
willing or suitable interviewees could be located.  In certain cases some of the groups were 
compiled of mixed sexes, because interviewers could not find enough interviewees of the same 
sex. 
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Table 41: Focus group discussions 

Location Urban/Rural Sex Marital Status Language(s) used # of  participants 
1. Gobabis Urban Mixed Married Otjiherero 9 

Rural Mixed Separated/Divorced Otjiherero Not indicated 
Rural Mixed Separated/Divorced Otjiherero 6 
Rural Mixed Mixed Statuses Otjiherero 7 

 

Rural Female Mixed Statuses Otjiherero 7 
2. Ongwediva Urban Female Separated/Divorced Oshiwambo Not indicated 

Urban Female Mixed Statuses Oshiwambo 8 
Rural Female Separated/Divorced Oshiwambo Not indicated 
Rural Male Separated/Divorced Oshiwambo 6 
Rural Mixed Mixed Statuses Oshiwambo 8 

 

Rural Male Mixed Statuses Oshiwambo 7 
3. Opuwo Urban Female Mixed Statuses Otjiherero 10 
 Urban Male Mixed Statuses Otjiherero 6 
4. Katutura Urban Female Separated/Divorced Otjiherero 6 

Urban Male Separated/Divorced Otjiherero 4 
Urban Female Separated/Divorced Damara/Nama Not indicated 
Urban Mixed Mixed Statuses Not indicated Not indicated 

 

Urban Mixed Mixed Statuses Not indicated Not indicated 
5. Khomasdal Urban Mixed Mixed Statuses Afrikaans Not indicated 
 Urban Female Separated/Divorced Afrikaans 4 
6. Windhoek Urban Female Divorced Afrikaans, English, German 6 
 Urban Male Divorced Afrikaans, English, German 3 
7. Rehoboth Urban Mixed Mixed Statuses Afrikaans 6 
8. Keetmanshoop Urban  Female Separated/Divorced Damara/Nama 8 

Urban Male Separated/Divorced Damara/Nama 6 
Urban Mixed Separated/Divorced Damara/Nama 7 
Urban Female Separated/Divorced Afrikaans 6 
Rural Female Separated/Divorced Damara/Nama 6 
Rural Female Separated/Divorced Damara/Nama 7 
Rural Mixed Separated/Divorced Damara/Nama 6 

 

Rural Mixed Mixed Statuses Damara/Nama 8 
9. Rundu Urban Female Separated/Divorced Rukwangali 8 

Urban Male Separated/Divorced Rukwangali 4 
Urban Mixed Separated/Divorced Rukwangali 5 
Rural Female Separated/Divorced Rukwangali 8 
Rural Mixed Mixed Statuses Rukwangali 8 

 

Rural Mixed Mixed Statuses Rukwangali 9 
10. WalvisBay Urban Female Separated/Divorced Not indicated 5 

Urban Male Separated/Divorced Afrikaans 5  
Urban Mixed Mixed Statuses Not indicated 6 

11. Damaraland* Rural Mixed Single/Married Damara/Nama 8 
Rural Female Separated/Divorced Damara/Nama 7 
Rural Male Separated/Divorced Damara/Nama 6 

 

Rural Mixed Single/Married Damara/Nama 5 
12. Katima Mulilo Urban Mixed Divorced/Single Lozi, English 4 
 Rural Female Separated/Divorced Lozi, English 9 
*Note: Focus groups and interviews were held at Uis, Okombahe, Khorixas and Fransfontein. 
 
 
Case study interviews were held with divorced or separated male or female interviewees.  In all 
cases interviewees indicated that children were born out of the relationships in question before 
separation or divorce took place.  Each interview took place in the language preferred by the 
interviewee and was translated afterwards into English.  There was an uneven ratio between 
women and men interviewed, with women predominating, which is partly due to the fact that 
some planned case studies were not accomplished.  Another reason for this imbalance is that it 
is primarily women with divorce problems and questions who establish contact with the Legal 
Assistance Centre.   
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Table 42: Case study interviews 
LAC field office Sex of respondent Marital Status # of Children Employment status 
1. Gobabis 1. Female Married 2 Cashier 

2. Female Separated 5 Cleaner 
3. Female Divorced 5 Senior clerk 
4. Male Divorced 3 Driver 
5. Male Divorced 4 Labourer 
6. Female Separated 3 Cleaner 
7. Male Divorced 10 Labourer 

 
 
 
 
 
 
 
 

 

8. Female Separated 9 Housewife 
2. Ongwediva 1. Male Separated 8 Unemployed 

2. Female Separated 2 Assistant nurse 
3. Female Divorced 5 Paralegal 
4. Female Separated 3 Businesswoman  
5. Female Divorced 1 School Principal 
6. Female Separated 2 Nurse 
7. Female Separated 2 Chef 
8. Female Separated 1 Chef 
9.   No particulars provided 
10. No particulars provided 

 

11. No particulars provided 
3. Katutura 1. Female Divorced 2 Domestic worker 

2. Female Not provided Not provided Not provided  
3. Female Separated 2 Teacher 

4. Keetmanshoop 1. Female Divorced 3 Credit Controller 
2. Female Divorced 4 Cleaner 
3. Female Separated 4 Cleaner 
4. Female Separated 3 Sales Lady 

 

5. Male Divorced 4 Labourer 
5. Rundu 1. Female Separated 5 Student 

2. No particulars provided 
3. Female Separated 1 Unemployed 
4. Female Separated 2 Teacher 
5. Male Divorced 2 Liaison Officer  
6. Male Separated 2 Postmaster 
7. Female Divorced 3 Nurse 
8. Male Separated 5 Security Officer 

 

9. Female Separated 3 Laboratory Assist. 
6. Walvis Bay 1. Female Divorced 2 Bar lady 

2. Female Separated 4 Bookkeeper 
3. Male Married 6 Fisherman 
4. Male Separated 3 Boilermaker 
5. Female Divorced 5 Housewife 

 

6. Female Divorced 5 Housewife 
7. Katima Mulilo 1. Male Married 2 Field assistant 

2. Female Divorced 1 Domestic worker 
3. Female Separated 6 Unemployed 

 

4. Male Single 0 Farm worker 

 
 
Key informant interviews were conducted with persons who play an influential or dynamic role 
in their communities.  The list included traditional kings, junior and senior headmen, social 
workers, legal practitioners and court clerks.  
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Table 43A: Key informant interviews (details) 

   Interviewee Information 
Date of 
Interview 

Venue Name of 
Interviewer 

Language Occupation Sex Marital 
Status 

Residential 
Address 

28/06/97 Ezongorondo M.Kamaheke Otjiherero King of the 
Mbanderus 

Male Married Ezongorondu 

28/06/97 Ezongorondo B. Kandukira Otjiherero Chief 
Munjuku 

Male Married Ezongorondu 

06/06/97 Epukiro post 3 M. Kamaheke Otjiherero Counselor 
A. Murangi  

Male Widower Ozombuovapo 

18/06/97 Omitara M. Kamaheke Afrikaans Domestic 
Worker 

Female Divorced Omitara 

05/06/97 Burma Farm M. Kamaheke Otjiherero Farmer Male Married Burma Farm 
27/06/97 Ongwediva H.Andjamba Oshiwambo Social 

Worker 
Female Married Ongwediva 

25/07/97 Ongwdiva U.Napoleon Oshiwambo King in 
Ondonga 

Male Widower Okadhimeti-
Ondangi 

25/07/97 Ongwediva U.Napoleon Oshiwambo Village 
Headman 

Male Married Okadhimeti-
Ondangi 

26/07/97 Headman's 
Homestead 

B. Ausiku Oshiwambo Junior 
Headman 

Male Married Ombandaulai 
Uukwaluudhi 

28/06/97 Ongwediva B. Ausiku Oshiwambo Pastor  Male Married Ongwediva 
19/06/97 Windhoek 

Central Hospital 
L. Tjitendero Afrikaans Senior Social 

Worker 
Female Single Khomasdal 

13/08/97 Ministry of 
Justice, 
Windhoek 

M.Kahuure English Attorney-
Legal Aid 
Board 

Female Married Windhoek 

13/08/97 Windhoek C. Orren English Marriage 
Counsellor 

Female Not stated Windhoek 

23/05/97 Mariental T. Bock Afrikaans Legal 
Practitioner 

Male Married Mariental 

29/05/97 Mariental T. Bock Afrikaans Pastor Male Married Keetmanshoop 
19/08/97 Rundu A. Makonga Rukwangali Deacon Male Married Rundu 
13/08/97 Nkurenkuru A. Makonga Rukwangali Nurse Female Married Nkurenkuru 
22/05/97 Rundu A. Makonga Rukwangali Regional 

Coordinator 
(MBEC) 

Female Widow Tutungeni 

13/05/97 Walvis Bay T. Pietersen English Clerk of 
Magistrate 
Court 

Female Married Walvis Bay 

23/05/97 Walvis Bay T. Pietersen English Social 
Worker 

Female Divorced Walvis Bay 

05/05/200
0 

Katima Mulilo W. Odendaal English Social 
Worker 

Female Single Katima Mulilo 

05/05/200
0 

Katima Mulilo W. Odendaal English Sister Female Single Katima Mulilo  

06/05/200
0 

Katima Mulilo W. Odendaal English Interviewer Male Married Katima Mullio 

07/05/200
0 

Katima Mulilo W. Odendaal Afrikaans 2nd Village 
Induna 

Male Married Sikubi Village 

07/05/200
0 

Katima Mulilo J. Ziezo Lozi Village 
Induna 

Male Married Sikubi Village 

07/05/200
0 

Katima Mulilo J. Ziezo Lozi District 
Induna 

Male Married Sibbinda Village 

08/05/200
0 

Katima Mulilo W. Odendaal English Village 
Induna 

Male Married Bukalo 

 
 

Table 43B: Key informant interviews (summary) 

LAC field office # of male interviewees # of female interviewees Total key informant 
interviews 

1. Gobabis 6 2 8 
2. Ongwediva 3 1 4 
3. Katutura 1 3 4 
4. Keetmanshoop 1 1 2 
5. Rundu 1 2 3 
6. Walvis Bay 1 2 3 
7. Katima Mulilo 5 2 7 
    Total                  18                  13                  24 
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Additional interviews were conducted in Windhoek in February-March 2000 with other key 
informants in Windhoek, primarily members of the legal profession.  
 
Table 43C: Additional key informant interviews  

Name  Occupation or organisation 
Judge President Pio Teek Judge President of Namibia* 
Judge N Hannah Judge 
Judge G Maritz Judge 
Mr. Joubert Registrar of the High Court 
Adv Suzanne Vivier-Turk Advocate 
Adv Kato van Niekerk Advocate 
Adv Johan Swanepoel Advocate 
Adv Geoffrey Dicks Advocate 
Mr Claus Hinrichsen Attorney, Lorentz and Bone 
Mr Billy Dicks Attorney, Weder, Kruger and Hartmann Attorneys 
Ms Sylvia Steenkamp Attorney, Muller and Brandt** 
Mr Elia Shikongo Attorney, Shikongo Law Chambers 
Ms Tanya Pearson Attorney, Shikongo Law Chambers 
Ms Darengo Attorney, Legal Aid 
MrTousy Namiseb Attorney, Legal Aid 
Ms Eva Weitz formerly Senior Control Social Worker, Ministry of 

Health of Social Services 
Dr Debbie le Beau Lecturer, Sociology Department, University of Namibia 
Ms Rianne Selle Multi-Media Campaign on Violence Against Women 

and Children 
Ms Pamela Leipoldt Namibia Women’s Association 

All of these interviews were conducted by Dianne Hubbard and Elizabeth Cassidy, in English.  
*   Note: Brief telephonic interview. 
**Note: This interview was conducted on the basis of written questions and answers at 
the request of the interviewee.  
 
 
REASONS FOR DIVORCE 
The two most common reasons given by interviewees as grounds for divorces in practice were: 

(a) adultery practised by one or both parties; and 
(b) the use of domestic violence, in most cases against women.  

A high correlation seems to exist between the use of violence, alcohol and drug abuse. Some 
interviewees suggested that the abuse of alcohol should be made a reason to file for divorce.  
 
Attitudes about adultery differ in many communities, depending on whether it is the husband or 
the wife who is unfaithful.  For example, a junior headman from Uukwaluudi in the Omusati 
region stated that it was considered normal in his community for men to have extramarital 
affairs, but it is considered improper for women to have such affairs.  He felt that it was the 
men who had to decide when to get a divorce, since men were the heads of households.  A male 
interviewee suggested that one should be able to sue the person with whom one's partner started 
an affair, on the theory that such a person should be held responsible for the violation of a 
marriage contract.  (It should be noted that this is in fact already a possibility under existing 
law.)   
 
Sexual abuse of wives by their husbands (including rape) was also mentioned in the focus 
groups.  This was also a feature of the case study below.   
 
Other marital problems mentioned in the focus groups included sexual abuse of children and 
the couple’s loss of interest in one another.  Infertility is another reason why couples get 
divorced.  A woman's fertility plays an important role in communities in especially the  
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4 "O"’s, Okavango and Caprivi regions. In the Caprivi region for example, the lobolo given to 
the parents of a young bride is usually higher than the lobolo given to an older bride, because a 
young woman's ability to produce children is seen as much higher than that of an older woman.  
Financial problems experienced by couples and the high rate of unemployment in Namibia also 
play a considerable role in divorces. 
 
Witchcraft can play a role in divorces, especially in some communities in the 4 "O"’s, 
Okavango and Caprivi regions.  A male interviewee who comes from a village near Eenhana in 
the Ohangwena region said that he has divorced his wife after he developed a rash on his skin.  
He consulted a traditional doctor from his village who informed him that his wife has 
bewitched him because she suspected him of having extramarital affairs with other women 
while he is working in Windhoek.  Because of the fact that he only goes back to his village 
about twice a year, his ex-wife stays in their house. 
 
A marriage counsellor said that more people are getting divorced these days because of a lack 
of communication.  Some of the interviewees stated that their spouses left them for other 
partners with more wealth.  A village headman in the Oshana regions said that the involvement 
of in-laws in marital affairs plays an increasing role in causing divorces, because the in-laws 
think that the material benefits they could get in the past when a member of the family got 
married, no longer exist these days.  
 
People working in different parts of the country away from their homes sometimes become 
involved in extra marital relationships.  A male interviewee mentioned that he divorced his wife 
after he discovered that another man impregnated her while he was away from home, working 
as a seasonal worker. The village headman in the Oshana region said that migrant workers 
sometimes come back from their work after many months to find that other men have 
impregnated their wives.  A female interviewee stated that she left her village for a town, 
because she could not find any work in her village.  A few months after she left her village, her 
husband informed her that he wanted a divorce because he was involved with another woman.  
 
A woman interviewed at Walvis Bay was of the opinion that some marriages founder because 
women no longer want to stay at home.  “Women want to be more independent and achieve 
something with their lives.”  She stated that she divorced her husband because it is his belief 
that women should stay at home, while men should be the breadwinners. 
 
A male community leader in the Omusati region blamed the high divorce rate on the influence 
educated people have in his village.  He argued that this is the reason that people in the 
community are losing their traditional beliefs and values.  (It should be noted in this respect 
that the rate of civil divorce in Namibia is not very high, but customary divorce is not 
registered or recorded and may well be "high" or on the increase.) 
 
A headman in the area of Epukiro who on occasions acts as a mediator for couples in his 
community, said that once a couple has decided to divorce, he seldom can do anything to 
convince them not to do so.  His advice to couples who have lost interest in one another is to go 
ahead and get divorced.   
 
Other interviewees from the focus groups also felt that it is the best option for couples to get 
divorced once their marriages start to break down because they have lost interest in one 
another.  One female interviewee stated: “Couples staying together despite the fact that they 
have lost interest in one another, just end up more unhappy with life and themselves...”  
 
In almost all of the focus group discussions, some member of the group made the point that it 
has become too easy for people to divorce.  One woman who was interviewed said that the 
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situation in the old days was much different than it is today.  She feels that people have lost 
their sense of morality and belief in church values. It was mentioned in a focus group 
discussion in the South, that the Roman Catholic Church for instance has taken on a much 
more relaxed stance on the issue of divorce. "It is different these days than how it was in the 
old days. The church has become more sympathetic to women who find themselves in an 
abusive relationship with their husbands," a social worker from Windhoek said.  Some women 
interviewed in Rehoboth and Karasburg also suggested that it should be more difficult to get a 
divorce.  For example, some recommended a higher divorce fee.  Others complained that it has 
become too easy to get married.  Young people especially should be counselled before taking 
such a big step.  One interviewee even suggested that the law should be rearranged to prevent 
people from getting divorced. 
 
Some people who would like to divorce their spouses stay in the marriage because of fear. For 
example, in a focus group discussion held in Karasburg, one respondent said that some people 
would rather go through an abusive relationship than to go through a divorce, because they are 
afraid that they might get blacklisted or become outcasts in their communities and churches.  A 
female respondent in the same focus group mentioned that some women are too afraid to 
divorce their husbands, because the husbands sometimes threaten that they will not pay 
maintenance once divorced.  
 
GENERAL PROCEDURE FOR DIVORCE 
A number of participants in the focus group discussions stated that they tried to reconcile their 
marriages before getting divorced, by consulting parents, family, friends, church leaders, social 
workers or the headman of their village.  
 
Civil marriage 
If attempts to reconcile the marriage fail, couples married under civil law often approach their 
local magistrate to file for a divorce.  There they are informed about civil divorce procedure in 
the High Court.  
 
Most people interviewed in the far northern and southern areas of Namibia complained about 
the long distances they had to travel to the High Court in Windhoek to get a divorce. (For 
example, a person living in Katima Mulilo has to travel nearly 1 300 km to get to the High 
Court in Windhoek).  They also indicated that this obstacle caused divorce cases to continue 
for months if not years.  In the far south one woman complained that her divorce case is still 
not settled after seven years.  The cost involved in travelling to Windhoek and the expense of 
the divorce itself has forced many couples to separate informally rather than to divorce in 
court.  A nurse from the Okavango region said people should be able to get divorced in their 
own regions. "Divorce courts should be brought down to our regions to make it accessible to 
our people." However, she also had her doubts about it. " Maybe if it (the divorce courts) are 
brought to our regions it will increase divorce cases. This is a tricky situation," she concluded. 
 
In a focus group discussion held in Karasburg, a male respondent suggested that the divorce 
fee should be reduced to N$200.  He argued that most people separate from their partners 
informally because they cannot afford to get divorced.  “After a while they go back to one 
another again, and the whole unpleasant situation starts all over again.” 
 
A social worker in Windhoek said that divorce procedures should be simplified. She suggested 
that traditional authorities should be given a mandate to handle divorce cases, but not before 
traditional leaders are properly informed and educated about divorce procedures. She also 
suggested that the existing divorce procedures should be changed in such a way that the 
restitution of conjugal rights period should be extended to eight months and should be enforced.  



 81

A social worker should continuously assess and report to the court, whether the couple is 
working on the restitution or not.  
 
A legal practitioner from Mariental said that although it costs a lot to get divorce, it is better to 
get legal advice.  According to him a divorce case can be solved within a year, where as if a 
person is not represented by a legal practitioner, it can take up to 4 years.  He felt that financial 
hardship should not prevent people from getting divorced, noting that people with financial 
difficulties should consult Legal Aid.  
 
A number of women who took part in the focus group discussions were strongly in favour of 
the appointment of more women judges to handle divorce cases.  They argued that women 
judges have a better understanding of what women are going through in a divorce, which male 
judges are lacking.  It must therefore be the duty of the government to appoint more women 
judges, they recommended. A social worker said that she is in favour of a more gender 
balanced court set-up, because women feel anxious and nervous if men dominate.  A nurse 
from Nkurenkuru was also strongly in favour of gender restructuring in courts.  "All our 
pastors are males. Whenever a problem is discussed, all males support the accused male. If a 
woman wants to talk about her problems, she will be stopped by saying that women can't say 
those things. Women are also intimidated when they appear in court. Her case will be 
postponed four times to frustrate her, but if a man is accused, he will become angry in court 
and the case won't last long."   
 
But one male interviewee said that he strongly opposes the appointment of female judges. "If 
women are elected as judges, we will die. They do not have the knowledge."  A male legal 
practitioner in Mariental is also against the idea that more women judges should be appointed 
to rectify the gender balance in divorce courts, saying that "a judge should be appointed on 
merit and experience not on any other criteria." 
 
A king in the Oshana region mentioned that the church plays an important role in handling 
divorce cases, while traditional leaders do not.  In the past it used to be easier to get a divorce.  
But nowadays the divorce procedure is very long and it depends very much on the availability 
of money.  "In the past the truth played a much more important role than money, when divorce 
cases were settled," the king concluded.  
 
A social worker from Ongwediva in the Oshana region is of the opinion that people in her 
region rarely divorce but rather separate temporarily.  She argues that people are lacking 
information and knowledge on how to take the necessary steps to get a legal divorce.  Women 
mostly want to divorce because of the bad behaviour of husbands.  However, women find it 
very difficult to initiate divorce because they have no money to pay for the divorce procedures.  
The fact that civil divorce cases take place only in the Windhoek High Court adds another 
problem to getting a divorce, because of the costs of transport and lawyers fees:  “The system 
as it is at the moment discriminates against poor people.  Rich people can divorce as they want 
because they have no money problems," the social worker commented.  
 
Another problem which was raised was the requirement that the couple’s marriage certificates 
and the children’s birth certificates must be presented in court.  Some women report that their 
husbands take such certificates and put them away in a place that they cannot find, while others 
have experienced great inconvenience in trying to obtain duplicate copies or evidence 
statements from the marriage officer who performed the marriage ceremony.  It was suggested 
that the law should set forth a clear procedure for what to do if the original certificates cannot 
be located, as in the case of voter registration.  
 
It was also suggested by several interviewees that the divorce procedure should be made be 
made simpler, to facilitate self-representation, and less formal, to reduce trauma for the parties.  
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It was pointed out that even now after independence, some people still have an impression left 
over from the apartheid era that courts and official proceedings are threatening.  
 
It was further suggested that there should be a remedy against a spouse who tries to dishonestly 
hide or sell family assets just prior to a divorce action.  If an asset is sold, the other spouse may 
still be entitled to a share of the proceeds, but cash is much harder to trace than a car or a 
house.  
 
Jurisdiction over civil divorces 
Many of the interviewees were in favour of regular visits by the High Court divorce judges to 
regional courts.  Others were strongly in favour of a decentralised High Court.  Still others 
suggested that the magistrate courts throughout the country should be allowed to handle 
divorce cases.  They felt that the High Court in Windhoek cannot deal with all the divorce 
cases of the country and that it takes too long to appeal against decisions.   
 
A male interviewee in Keetmanshoop wanted to know why it is possible to get married in the 
magistrate’s court, but not divorced in it. 
 
A number of people in the far northern areas have indicated that they would welcome a 
stronger involvement of traditional leaders in divorce cases, since they play a trustworthy role 
in their communities.  Most interviewees from the 4 "O", Okavango and Omaheke regions who 
took part in the focus group discussions, however, felt that it is better for the High Court to 
handle issues concerning custody and maintenance, because they are better equipped than 
traditional authorities to deal with such cases.  
 
A community leader in the Karas region mentioned that more legal assistance should be given 
to illiterate people, because as he noticed, “even poor and illiterate people are getting 
divorced.”  He was of the opinion that the divorce procedures are too complicated for illiterate 
people and suggested that paralegals from all over the country should be given more 
encouragement to assist with poor and illiterate people’s cases.  However, a divorced female 
interviewee suggested that if a person wants to get divorced in the civil court, one should be 
allowed to do so without any legal representation. 
 
In the communities of Tses and Berseba interviewees suggested that the person who wants to 
get a divorce should pay the entire cost of the divorce.   
 
In both the Nama communities of the South and the Damara communities of Fransfontein and 
Khorixas, interviewees referred to a divorce term called “arm-skei” (literally meaning cheap 
divorce).  This term refers back to the pre-independence days of Namibia, when black people 
were allowed to obtain a civil divorce free of cost in courts where magistrates were acting as 
“native commissioners”, without the need for legal assistance.  Only white and “coloured” 
people that had to file for divorce through the High Court, in which case a lawyer was needed.  
This “arm-skei” procedure was terminated prior to independence.  
 
All divorce cases in Namibia since independence are now taking place in the High Court, and 
people who cannot afford to get divorced may apply for state legal aid.  But only a number of 
people who were interviewed in the focus groups knew about legal aid or the availability of 
legal aid for divorces.  For example, only some of the interviewees were aware that 
applications for legal aid are made by going in person to the head office in Windhoek or to any 
Magistrate's court, which will then liase with the head office regarding the application.  Most 
interviewees felt that they lacked information regarding the procedures for applying for legal 
aid.  Some interviewees suggested that the government should cover the costs of poor people 
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who want to get divorced with the proof of the outcome of a social worker report, not realising 
that this is already the procedure which is used. 
 
Informal advice and assistance 
Sometime persons facing civil divorce cases, particularly women, look for informal advice and 
assistance from sympathetic individuals and organisations.  This is often the case even if the 
divorcing parties have legal representation, as many people apparently do not understand what 
their lawyers tell them.   
 
For example, the Namibian Women’s Association (NAWA) in Windhoek regularly gives 
advice to women facing a divorce, accompanies them to court and sometimes even provides 
accommodation for women who have travelled from other places.  Although many of these 
women have private lawyers, often appointed by legal aid, there are frequently communications 
problems.  Sometimes the problem is language, suggesting that lawyers should be more 
sensitive to the need to arrange for interpreters to explain complex matters in the client’s home 
language.  NAWA members are willing to accompany women to meetings with their lawyers to 
facilitate communication, but some lawyers do not allow this.  
 
A representative of NAWA as well as several other support persons who were interviewed had 
the impression that sometimes lawyers, particularly male lawyers, are not sympathetic to 
women’s point of view and may even openly take the side of the husband. NAWA reports that 
complaints have been forwarded to the Law Society and the Legal Aid Board about certain 
lawyers, and that there has been good follow-up on these complaints. 
 
Women are often particularly nervous about the court appearance, according to a NAWA 
representative, and they sometimes feel ashamed to be asked about such matters in front of 
other people.  Many also fear that details about their cases will be reported in the newspapers 
(or in one particular newspaper).  
 
NAWA finds that the women who approach them do not understand the grounds for divorce or 
the different property regimes.  Most of the women they see are married in community of 
property, but the women themselves do not understand what this means.  NAWA also finds 
that many of the women they assist are married both in church and under customary law, but 
they feel that one divorce is sufficient to dissolve the marriage.  
 
NAWA established a “Divorce Club” in Windhoek in December 1998.  This group is a forum 
where women who have been through divorces can assist others who are in the process of 
getting divorced.  People hear about the help offered by NAWA on the radio, from other NGOs 
or by word-of-mouth.  
 
It was suggested by another interviewee who often assists divorcing women that there should 
be more such support groups for divorced persons, especially women.  In addition to fears and 
worries about the court procedure, women often face a number of daunting practical problems 
in the wake of a divorce, when they are emotionally vulnerable.  For example, women may find 
themselves officially “invisible” after a divorce.  If the couple’s savings are in a bank account, 
this will often be in an account which is in the husband’s name, which may leave the wife 
without direct access to cash.  Important assets like cars are often in the husband’s name, and 
even if these assets are given to the wife in terms of a divorce settlement she must face the 
burden of transferring registrations and insurance policies.  Family medical aid schemes may 
need to be adjusted.  It may be necessary to re-do wills which the spouses had made.  These 
practical problems can seem overwhelming in the wake of a marital breakdown.  
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Customary marriage 
In the Uukwaluudhi community in the Omusati region a couple can get divorced within a day if 
not hours.  The junior headman explains that traditionally men are considered to be the heads 
of households.  "If a man says something, it must be obeyed."  
 
A divorced woman from Rundu reported that in the case of a customary marriage, it is the duty 
of the husband to inform the parents of his wife that he is no longer interested in the 
continuation of the marriage.  In this interviewee’s case, her ex-husband informed her that he 
wanted a divorce because he was living together with a new partner.  He also gave her his 
consent to get remarried again if she wanted to do so.   
 
In a focus group discussion held in Rundu, a male respondent stated that if one partner leaves 
the other, they are considered divorced, because this means that one of them has consulted the 
grandparents, who are seen as a sort of traditional tribunal. 
 
Another interviewee from Rundu feels that laws should be put in place to consolidate marriages 
until death.  He reckons that this will force people to save their marriages and give them respect 
in their communities. 
 
Herero informants explained where a traditional Herero marriage comes to an end, headmen 
and family of the couple act as mediators in the divorce procedures.  In the Herero community 
the price paid for a divorce is six cattle.  Cattle are paid by the guilty party and are usually an 
indication of the damage that was caused by this party.  The cattle are used for the future 
maintenance of the children or family.  The ability to hand over the required amount of cattle 
determines whether a person can afford to get divorced or not.  According to the King of the 
Mbanderus, Chief Munjuku, customary divorce in the Herero community can take as long as 
3-5 years to finalise.  In some cases it can even take up to 10 years, depending on how quickly 
the investigations are completed.  
 
Asked whether customary law are biased against women making judgements in traditional 
court hearings, Chief Munjuku responded “I should say that both are just fine (women and 
men) and if it is to be that women should also be part of the this hearings we shouldn’t refuse.”  
The Chief is also of the opinion that customary law procedures are capable of handling 
divorces.  No extra laws need to be introduced to handle divorce cases.  The Chief further 
pointed out that couples are not allowed to have legal representatives during a trial.  Each 
person is supposed to state his/her own case before the customary court of law.  The couple is 
then judge by a group of customary law experts who form part of the customary court of law. 
 
Headman Katjirua living on the farm Burma in the Omaheke region argues that traditional 
divorces must be recognised by civil law.  However, cases of domestic violence such as wife 
battering, child abuse and rape are issues best dealt with by the police and civil law procedures. 
 
Headman Katjirua also said that the reason why more people are getting divorced today is, 
because it was seen as a shame and a disgrace to one’s own image and family in the old days to 
get divorced.  "Customary law should do something about representation and the government 
should think of training traditional judges and councils at the traditional law and customs," the 
Headman stated. 
 
In a number of interviews with divorced women in the Caprivi it was stated that women are 
sometimes too afraid to approach the Khuta (customary authority) for a divorce, because they 
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usually cannot pay the fine that the Khuta requires from them.  They also feel that the 
customary divorce procedures are favouring men.  It is sometimes much easier for men to get 
divorced through the customary system than it is for women.  Sometimes men even when they 
are guilty can divorce from their wives without paying any fine, they complained. 
 
In the Mafwe and Subiya customary law system, it is possible to appeal against the village 
Khuta's decision in a divorce case.  The case is then referred to a higher Khuta at district level.  
If a case is still not solved at this level, it is referred to the main Khuta based in Bukalo for the 
Subiya and Linyanti for the Mafwe.  
 
A Sister working at the Roman Catholic Mission in Katima Mulilo said that the customary law 
system in the Caprivi region makes it very easy for men to divorce. When a husband wants to 
divorce his wife he will write a letter to the parents of his wife stating the reasons why he wants 
to do so.  If they accept the letter, the letter is taken to the Khuta (traditional court) to approve 
it by means of a stamp.  This is then an indication that the wife is divorced from her husband 
and ready to get married again.  If the parents do not accept the letter written by the husband, 
they will approach the Khuta.  The Khuta will then investigate the case.  Only men are allowed 
to function in the Khuta.  As in the Herero customary law, under Mafwe and Subiya customary 
law, no legal representatives are allowed, but witnesses like family and friends, are allowed to 
make statements on behalf of the parties involved.  
 
In a focus group discussion with a number of youths in Katima Mulilo, it was acknowledged 
that headmen and the Khuta fulfil an important cultural role in everyday life in the Caprivi.  
However, some of them felt that the customary law system should adjust to the changing 
political, social and economic circumstances and challenges that face Namibia today, such as 
gender empowerment.  
 
CONSEQUENCES OF DIVORCE 
 
Division of property  
Most of the divorced people interviewed were confused about the term division of property.  
Usually under customary law, it is the duty of the husband to decide how property will be 
allocated.  For example, in some Herero communities cattle belonging to the wife cannot be 
sold upon divorce without the husband’s consent.  According to a Pastor of the Evangelical 
Lutheran Church from a Herero community, if the wife is the guilty party, her family should 
pay back the cattle that were given as lobolo.   
 
In an interview with the Silalo Induna (area headman) of Sukubi village in the Caprivi, he 
mentioned that the lobolo given to the wife's parents doesn’t go back to the husband after a 
divorce.  However, the Induna Mbango (village headman) said that if the wife divorces her 
husband the lobolo goes back to the husband and the wife is also paying something to the 
Khuta.  If the man divorces the wife then the lobolo stays with her parents and the man then 
also has to pay something to the Khuta.  Other belongings given to the wife during marriage 
can stay with her.  In the case where a wife decides to divorce her husband she is not entitled to 
keep anything unless her husband is generous enough give her some belongings, the Silalo 
Induna said.  
 
It is seen as tradition in Kwanyama communities that the woman should give the lobolo back to 
her ex-husband if no children were born during the period of marriage. 
 
In most Herero rural communities where focus group discussions took place, it was mentioned 
that a couple must decide before marriage what will be bought for the house.  "The things for 
the house mostly belong to the woman and the cattle and cars belong to the husband," an 
Otjiherero speaking woman from Gobabis said.  In traditional Herero marriages it is accepted 
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that everything inside the house is the responsibility of the wife, where as everything outside the 
house falls under the authority of the husband.  Property is also divided on these terms if the 
marriage comes to an end.  If a party disagrees with the way property is divided, legal action is 
allowed, or otherwise the help of a third party from the community is called in.  If the wife is 
the guilty party, her family should give back the cattle that were given to them as lobolo, 
though a number of interviewees agreed that this does not happen that often anymore.  Marital 
property in Herero communities is divided on the basis that "everyone take what he or she came 
with before the marriage," the King of the Mbanderus said. "If there is any dispute between the 
two parties about the division of properties, they will approach the headman.  If the woman is 
found guilty, she will pay six cows and take what she came with from her parents back to them 
and if the husband is a good man she might get some additional property from her husband," 
the King explained.  The person who accepted the lobolo from the husband usually helps the 
woman to pay her fine is she is found guilty. 
 
The question of who continues residence in the marital home differs in different Herero 
communities.  For example in Okovimburu it is expected of the wife to leave the common home 
after a divorce, to return to her parents or family.  But in the Herero community of Omitara the 
husband has to leave the house. 
 
The Mbanderu marriage set-up, according to the King of the Mbanderus, is arranged and 
conducted within the community.  It is their traditional belief that dividing the community’s 
property through disputes is like destroying the homestead, which is hard to restore afterwards.  
The division of property is therefore handled with great caution and consideration.  The person 
responsible for the division of property must in the first place be linked to a bloodline of the 
family, or be recognised by the community as a chief or headman, or have a wide range of 
knowledge concerning the community’s traditions.  An Otjiherero speaking male interviewee 
said that it is part of their culture and tradition that after a couple gets divorced, the woman 
automatically loses her right to cultivate the land she stayed on with her ex-husband. 
 
According to the junior headman of a community in Uukwaluudi district, women do not have a 
lot of possessions.  Once the wife has left the hut, it is up to the husband to decide what she 
will get after the divorce.  Sometimes the wife will be left with the children, some goats and 
little or no mahango field to cultivate.  
 
In the focus group discussion held at Rundu it was mentioned that it is usually the wife who 
leaves the common home.  However, it is not uncommon for a man to leave the house in order 
to stay with his new partner.  The husband also decides on the size of land his wife will get 
after the divorce.  
 
In the communities of Tses and Berseba interviewees suggested that in a case where a couple 
cannot decide how to divide their property, it should either be sold to support their children or 
handed over to them.  
 
A lawyer at the Legal Aid Board said that the problem with the division of property lies not 
with movable properties but with immovable properties, and suggests that the selling of 
properties and the division of the income from such properties would solve this problem.  On 
the other hand, it was also noted that a spouse who receives half the proceeds from the sale of 
the marital home, which is in many cases still under a bond to the bank, may find it difficult to 
put together a deposit on a new house.  It may also be difficult for the economically weaker 
spouse, who is often the woman, to qualify for a new bond on her own.  These concerns argue 
in favour of considering a law reform which would give the custodial parent the right to 
continue residing in the matrimonial home, through deferred division of this asset or offsetting 
compensation from other assets.  
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A male interviewee suggested that if a couple decides to share their belongings equally after a 
divorce, no legal representation would be necessary.  
 
In a focus group discussion held in Windhoek, some members stated that the options of getting 
married in or out of community of property should be explained more clearly to parties who 
marry in magistrate courts, as this could make divorce procedures much easier. 
 
Custody, access and maintenance 
It appears that children sometimes end up in the middle of a tug-of-war.  Some key informants 
said that men will ask for custody when they have no interest in looking after the children, 
simply to avoid maintenance payments, while some women want custody so that they can get 
revenge on their ex-husbands by requesting high maintenance payments and trying to restrict 
access.  In the wake of a bitter divorce, parents may find it hard to stay focussed on the needs 
of the children rather than on their feelings about each other.  On the other hand, problems such 
as these should not obscure the fact that issues surrounding the children of the marriage are 
sometimes dealt with smoothly.  
 
Custody 
According to the junior headman in the Uukwaluudi district in the Omusati region, children in 
his community are seen as the assets of women and should stay with the mother after a divorce.  
In most cases when a woman divorces or separates from her husband, she will take the children 
with her.  In cases where the relationship between the father and the children are not good, the 
children might be denied access to the mahango fields.   
 
In the Mbanderu community it is the traditional Herero belief that the children should remain 
with the father after a divorce. According to Herero customary law, courts help to decide who 
should get custody over the children. "Traditional courts should also play an evaluating role 
after children were given custody to a parent," a divorced woman from Gobabis said.  If for a 
good reason children have to stay with the mother, cattle are given to the mother to support 
them.  In certain cases, however, some adjustments have to be made.  Men usually migrate 
more than women do, which may make it impractical for them to take custody of the children.  
In cases where small children are involved, the mother usually looks after them.  As children 
grow up, they are given a choice with which parent they want to stay.  
 
In general it seems as if communities from the 4"O", Okavango, Omaheke, Otjozondjupa and 
Caprivi regions deal with the issue of custody over children in a very informal manner.  
Usually there is no objection over which parent the children should stay with.  The main issue 
seems to be that the children should stay with the parent with whom they will be best looked 
after.  Under traditional law in the 4 "O", Okavango and Capri regions, interviewees indicated 
that smaller children usually stay with the mother while older children stay with the father.  
This was said despite the fact that children especially in the Okavango and Caprivi regions are 
seen as the responsibility of the father. 
 
A spouse should only be awarded custody of children if he or she is responsible enough to take 
care of them.  The mental health of a spouse should also to be considered when custody is 
awarded, an interviewee from Gobabis mentioned.  A pastor from the Evangelical Lutheran 
Church is of the opinion that the court should not decide about the custody of children, but that 
it should rather leave this decision to the wife and husband.  The term custody, he explains 
comes from Western culture: "To my culture a woman, man and child is one, even if the couple 
decide to get divorced.  Children need not to be seen apart from their parents," he said.    
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It was mentioned in one case study interview that children should have the right to decide with 
whom they want to stay, and that children must also be allowed to have legal representation to 
protect their interests.   
 
Access 
In most focus groups, it was stated that both parties should have access to children, unless one 
party is found careless and irresponsible in the upbringing of the children. 
 
None of the customary law systems examined during the survey restrict a parent from seeing 
his or her children.  However, most interviewees agreed that access to children should be denied 
to a parent who has a history of alcohol and child abuse.  
 
Maintenance 
In most focus group discussions held during the survey, it was considered that both parties are 
responsible for the maintenance of their children.  A female interviewee from Gobabis is of the 
opinion that although both parties should take care of the children, men should pay more 
maintenance because women usually take care of such daily tasks as washing and cooking for 
them.   
 
In the Nama communities of Tses and Berseba, women interviewed said that the maintenance 
procedures in courts should be reviewed.  According to them, there seems to be no clear 
procedure to ensure that men pay maintenance.  They felt that the father should at least pay 
maintenance until the mother remarries.  
 
Most interviewees agreed that with remarriage the new spouse should take on all the 
responsibilities of looking after the maintenance of the children.  A legal practitioner from 
Walvis Bay said that stepparents should be legally obliged to support stepchildren, but some of 
the male interviewees in the focus groups felt that a new spouse should not be forced by law to 
support the stepchildren. They should only do so if they care for the children. "If a law is 
introduced to force the new spouse to support stepchildren, it will lead to situations where 
people would not want to get married again," a divorced female interviewee remarked.  
 
Sometimes women feel too afraid and ashamed to take their ex-husbands to the maintenance 
courts.  For example, a divorced woman from Rundu said that her ex-husband threatened her if 
she ever dares to take him to court to pay maintenance for her children.  
 
A woman from Gobabis said that her ex-husband was ordered to pay maintenance for her 
children, but he has never done so, because he does not care about the children.  She can hardly 
afford to maintain her children because the income she gets from being a domestic worker is 
not much.  
 
A female interviewee, who is separated from her husband and married under customary law, 
feels that the government should acknowledge customary marriages because this will make it 
easier for especially women to claim for maintenance. (In fact, the procedures in the 
Maintenance Act already apply to both civil and customary marriages without distinction, and 
even unmarried parents have a responsibility to maintain their children.)   
 
Some interviewees said that grandparents are often asked to look after their grandchildren.  
This often happens in cases where the husbands who are supposed to be the main supporters in 
the family, refuse to pay maintenance to their children.  Sometimes grandparents find it very 
difficult to maintain the grandchildren, because of the poor state pension they receive. 
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A woman interviewed in the Okavango suggested that the government should play a stronger 
role in terms of supporting children whose parents cannot or do not want to support them 
financially, suggesting that special funds can be created to support children in need.   
 
A number of divorced women interviewees complained that their ex-husbands did not pay 
maintenance to them or their children, even though they were ordered by the High Court to do 
so. Some interviewees suggested that the government should introduce new legislation, which 
will force ex-husbands to pay maintenance to their children 
 
Men interviewed in Tses and Berseba stated that they could not afford to pay maintenance on 
their own.  They felt that women should also work to support their children.  The women 
reacted by saying that men get work more easily than women do, because women usually have 
less education than men do.  
 
A social worker recommended that both parties should be responsible for the financial needs of 
the child, but the party who does not have custody over the child should make a bigger 
contribution.  (She also felt that children should have the right to represent themselves in a 
divorce case, to put forward their feelings and interests.) 
 
Interviewees throughout the country thought that church and social workgroups should get 
more involved with maintenance counselling in their communities. 
 
 

8. CASE STUDIES         
 
Illustrative case studies are grouped together here in one section because each case study is 
illustrative of a number of important issues, including reasons for divorce, procedure, 
involvement of other parties such as family members and social workers, division of property 
and maintenance.  All of the names used are fictitious.  
 
 
CASE STUDY # 1: 
 
This is a story told by a woman who lives in Mariental. She is 43 years old, separated, has 4 children and works 
as a hospital cleaner. 
 
I got married in 1980 and in 1981 I was pregnant with my first child. After the birth, I spend a week in the 
hospital and went back home during the weekend. My marriage problems started after I was released from 
hospital. It was the same Saturday that my husband wanted us to have sexual intercourse, but as I was torn after 
giving birth the wound was still sore. The stitches were still there and I did not see any chance to have sex. My 
husband started to assault me, tore my sleepwear and underwear off my body. Then he stretched my legs open 
and said that if I don't do it, he will tear the wound. Later on I gave in and we did it, although it was not my 
feeling. 
 
When he was sober, he didn't assault me, even to have sexual intercourse, but once it was Friday and he was 
under the influence of alcohol, he wouldn't behave like a husband, he just assaulted me. This went on for a long 
time. One day I discovered that I was pregnant again. I didn't expect it to happen, although I didn't use any 
contraceptives. He kept on assaulting me every weekend. He kicked me in the stomach. I thought that he wanted 
to kill the baby. 
 
I carried through under those circumstances for the nine months and delivered the baby. I talked to him and 
asked him whether we could use contraceptives. We were very poor and struggled financially to look after the 
two children. He didn't see any chance for it. He said that he didn't see any reason why I should take 
contraceptives while we are married. He accused me of trying to take another man. He assaulted me several 
times because of this. He left the house at 7:00 in the mornings saying that he was going to work. He usually 
arrived back at home around 12:00 in the evenings. 
 
One night I was sleeping in the same room with our two children and his cousin whom we have visited in 
Keetmanshoop. He came home late and started to assault me, accusing me that I was sleeping around with other 



 90

men. He ripped off my sleepwear and demanded to have sexual intercourse with me. It was as if though he 
wanted to rape me whenever he demanded sexual intercourse. I jumped up and ran out naked of the room to call 
his uncle and aunt. They talked to him. I wanted to go back to Mariental but they convinced me to stay.   Not 
long after this incident I discovered that I was pregnant again, expecting my third child. 
 
He didn't change. He still left the house early in the morning and came back late at nights. I didn't see a cent. I 
don't know what or whom he worked for or whether he did work. He just told me he's going to work. I went from 
one house to the other to get something for the children to eat, because there was usually nothing in the house to 
eat. One weekend he assaulted me again. I decided that I couldn't take it anymore. I got hold of a knife and 
decided that if he assaults me again I will stab him to death. Unfortunately he didn't come home that night, he 
slept out. One Saturday morning my niece phoned me asked me why I don't come back to Mariental. I told her 
that I didn't have any money. She gave me money and I took the train to Mariental. This was in 1983. 
 
I delivered my third child and soon after that, my second -born child passed away. I didn't want to tell my 
husband, but my mother called and told him about the death. He came to the funeral. I went to the priest and told 
him about the situation. He told me to reform our marriage and that it was God's reason why the child was taken 
away from us. I told the priest that I didn't see any reason to continue with the marriage, because my husband 
wants to kill me, and he assaults me a lot. He also accused me that he saw me with another man while in fact 
there was no one.  
 
After the funeral I decided to stay in Mariental and he went back to Keetmanshoop. He visited on weekends. I 
feared him. I was afraid that he would assault me again. I was ready to defend myself. I couldn't share a bed with 
him. 
 
He convinced me to go with him to Windhoek. He promised me he'd change. He didn't. We didn't have a normal 
life, there was always violence. I went back to Mariental again in 1984. He came to visit me on weekends. I lost 
my feeling for him. I only kept the marriage going because of the children. Later he stopped coming to see me.  
In 1985 I went to the police to ask them to look for him. He was nowhere to be found. After the third effort trying 
to find him, the police wrote a letter stating that they can't find him. The Welfare-Office helped me with the 
maintenance of my two children. 
 
In 1994 I received a call and was told that he was very sick and wanted to see the children and me. He was 
staying in Keetmanshoop. This was the first time that his second eldest son has seen his father. His father left 
when he was only one year old. It was the last time that I have heard anything from him.  
 
After I separated from him in 1984, I went to Windhoek to find work in 1986. I met someone else with whom I 
lived together and also got two children during that time. In 1988 I went back to Mariental and started working 
in the hospital. I applied for Legal Aid to get a divorce. I didn't understand the policies and procedures very well. 
I was concerned that if I died, he would come and take away my money. He was not concerned about the children 
at all. I wanted to get divorced to prevent those kinds of things. The last time I heard from Legal Aid was when 
they asked me to send N$100 to settle the case, but I have not yet replied. 
 

 
 
CASE STUDY # 2: 
 
Maria is an office worker in Ongwediva. Her monthly income is approximately N$2 500 a month. She was 
married in 1989 and is the mother of 5 children, all of whom have been staying with her ever since she divorced 
her husband. Employment conditions contributed to their marriage problems. 
 
Her husband was working in Windhoek while she stayed in Ongwediva. He started to have extra- marital affairs 
with other women in Windhoek. The situation turned for the worse. Her husband started to invite other women 
to stay in his house, despite the fact that she has told him on occasions that she will be coming to Windhoek to 
visit him. On one occasion she informed him that she is coming to Windhoek to see him over a weekend. He was 
not there to see her the whole weekend, he did not inform her or talk to her about it. When she confronted him 
about his behaviour, he assaulted and threatened her. 
 
She then consulted a priest in Ongwediva. The priest travelled all the way to Windhoek to talk to her husband. 
He stayed there for a week, but her husband did not bother to speak or see him. She also recalled an incident, a 
week after she delivered her baby, when she was severely beaten up by her husband and threatened with death. 
She lost two teeth during that incident. The whole situation nearly caused her to breakdown mentally.  
 
She decided then to divorce her husband. A LAC lawyer represented her case. Custody of the children was 
rewarded to her and her husband was ordered to pay maintenance of N$50 per month per child of which he has 
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failed to pay so far. She contributed financially to the renovations of the common home and also bought some of 
the furniture, but she has lost almost everything. 
 

Maria is strongly in favour of a speedy divorce process. She feels this is necessary to protect women who find 
themselves in an abusive relationship while a divorce procedure is going on. Women, she said are physically 
vulnerable when it comes to marriage conflict.  
 

 
 
CASE STUDY # 3: 
 
Ruth is 27 years old. She is separated from her husband, is unemployed and has one child. She lives at Bagani. 
While she was still at school she started to have a love relationship with a teacher. She decided to tell her 
parents about this affair. Both their parents decided that she should get married. They got married under 
customary law. She acquired a piece of land to cultivate maize. She fell pregnant and left school. 
 

When the baby was grown up, her husband told her to take the baby to his parents. Short after that his father 
died. She moved to the village to take care of her child. Her husband stayed behind to continue his work as a 
teacher. The husband then stopped visiting her over weekends. She later found out that he has married another 
woman without her knowledge. She tried to get in touch with him, but he avoided her. He refused to support her 
and their child. She consulted her parents for advice. They advised her to move to their home. She started feeling 
very depressed and disappointed about the whole situation.  She also consulted the headman, so that she can get 
a divorce through the customary law court. The headman was not interested to help her. She left all her 
properties at their marital home.  
 

Her experience concerning marriage is that properties should be returned to the woman whenever she separates 
from her husband. Men should maintain at least their children when they separate or divorce. She said that men 
in her community are always looking for young attractive ladies. They do not want "old ladies" in their lives.  
 

 
 
CASE STUDY # 4: 
 
Paulus is a 46-year-old man. He works as a community liaison officer in Rundu and earns around N$ 3000.00 a 
month. He has two children, which he maintains. The children are in their mother's custody. 
 
He got married to his wife in 1981 under civil law in community of property in Rundu. In 1983 his wife 
delivered their first born child in Finland while he was studying for his Master's Degree in Theology. That is 
according to Paulus when the problems started. They started to misunderstand each other. His wife started seeing 
other men in secrecy behind his back while he was busy attending classes or while working. 
 

He consulted a bishop friend who visited him in Finland. He suggested that they should reconcile the marriage. 
The wife confessed to his bishop friend and agreed to reconcile. In 1984 the problems started again. This time  
he approached a Bishop who said that they should return to Namibia. He refused, because he was nearly finished 
with his studies. Only his wife returned then to Namibia. 
 

He was contacted again by his church leaders in 1985, who asked him to return to Namibia, or otherwise his wife 
would have had to go back Finland. He became very confused, depressed and nearly turned insane because the 
elderly church people stated accusing him of having extra marital affairs. He dropped his studies to return to 
Namibia. 
 

In 1986 his wife tried to poison him during sexual intercourse. His wife confessed to this. Their parents and 
church community urged them to reconcile again. He went to a doctor for a medical check-up. It was discovered 
that the poison nearly killed him. He decided then to get a divorce. He approached an attorney, whom he paid 
nearly N$1 100. The court case took nearly 4 years (1986-1990). 
 

During the division of property, the court ordered that the wife has forfeited the joint property, because she failed 
to turn up at the court hearings. However, she was given custody over the two children. Paulus was ordered to 
pay maintenance, N$50 per child per month. In those days he only earned N$400. He was given access to visit 
the children. 
 

His opinion of the divorce procedures is that they are very complicated. Churches should be consulted for advice 
and counselling. Families can sometime contribute to the break-up of marriages. Costs of divorce procedures are 
increasing, and making it very difficult for people to get divorced. He recommends that a person who wants to 
get a divorce should get legal representation. People should be well prepared with their facts when they come to 
the divorce court.  This will save them time and money, in his opinion.  
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CASE STUDY # 5 
 
Katrina is a 45 year old divorced woman who does domestic work and earns N$ 800 a month. She has two 
children aged 22 (disabled) and 17 years respectively. She also maintains her orphan grandchild aged 5 years. 
 
When she was 15 years of age she had to leave school to babysit her 3-month-old sister, as her mother was 
critically ill. Two years thereafter, she went out to look for work, after her mother had recovered from her illness. 
Luckily she found a job in 1967 at a supermarket as a sales lady. In 1971 she married her husband. He told her to 
give up her work as a sales lady. She then became a housewife. 
 
Everything went well in their relationship until 1986 when her husband started to accuse her of having extra-
marital affairs. He started to assault her with objects like pangas, electrical wires, hot tea and food. This 
happened quite frequently especially over weekends when he was under the influence of alcohol. Katrina was at 
times so badly assaulted that she had to get medical treatment on various occasions. 
 
Katrina decided to consult her pastor in 1987, who in turn counselled the couple together for advice. The 
counselling did not bring any change in their relationship. She then consulted her husband's parents. They did not 
listen to her or take any action by either giving her advice or talking to her husband. 
 
Ultimately she consulted a social worker, in 1990. The social workers were really concerned about her situation 
and they tried their best to solve the problem. They counselled the couple and conducted home visits, but the 
reconciliation would usually last only a few weeks before the violence started again. Katrina always went to the 
social workers whenever there was domestic violence. 
 
After the social workers did a thorough assessment of their domestic affairs in 1991, they advised her to file for a 
divorce. She was referred to the Legal Aid Board with a report from the social workers and the case was filed 
with immediate effect. During the period provided for restitution of conjugal rights, the couple reconciled and 
Katrina withdraw the divorce case. "Things went well for us, until one day I found my husband committing 
adultery in our common bedroom with a woman who was renting a room at our house for years." Katrina then 
decided to end their marriage. 
 
She filed for a divorce in March 1992 and was legally divorced in January 1993 with the assistance of the Legal 
Aid Board. Because she had so many medical and social worker reports, the divorce procedures went smoothly. 
Her husband did not attend the final trial. When the judgement was made he did not want to divorce her.  
 
She was unemployed at the time but was given custody of all their children. She had to move out of the house, 
because they were married out of community of property. She was literally left with only her clothes. Her ex-
husband was ordered to pay maintenance of N$225 per month per child and N$225 per month for Katrina. 
 
Her ex-husband has never paid maintenance as ordered by the court. "He always waits until she asks for it before 
he will give her any money," Katrina said. The divorce order is silent with regard to the access of the father to 
his children, but he sees them whenever he wants. Katrina does not mind because she has not got proper 
accommodation. Katrina's experience is that families should not get involved in divorce cases, because "they are 
rather useless," she said. She also feels that, even if people are married out of community of property, the estate 
that they build together should be divided somehow. 
 
 
 
 
CASE STUDY # 6 
 
Sara is a 35 year old divorced woman who is currently unemployed. She got married at the age of 26 and at her 
4th month of marriage she fell pregnant with her first child. The marriage went well for 3months after she 
discovered she was pregnant. Her husband started to abuse alcohol and he started to beat her. While being 
pregnant she became very short tempered. She thinks that because of this reason her husband started to drink. 
Once she got the child, her situation started to get worse. She got more children and with every child she got her 
situation just got worse. 
 
She was almost always depressed. She started to abuse alcohol herself to forget about her sorrows. This made 
her husband even more furious so that he will beat her even more. 
 
Her husband only gave her N$100 a month to keep the household going. He was always in debt with liquor 
stores and refused to stop drinking. The few times he gave Sara N$100 for the household, he sometimes 
borrowed it back from her to buy liquor. 
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The situation between Sara and her husband continued like this until 1992 when her husband filed a complaint 
against Sara with a social worker. Sara received help with her alcohol problem and after that she decided to file 
for a divorce. When her husband was notified of the divorce, he begged her to withdraw the case. She did not go 
back to the court and her case was thrown out.  
 
At one stage they decided to move to Omaruru to try and save their marriage. Sara thought that living away from 
the family would be in the best interest of their marriage. Her husband's family interfered a lot with their 
marriage and always gave her husband money to buy liquor. 
 
In 1993 Sara discovered that her husband was molesting their children. Sara then finally decided to file for a 
divorce. The divorce case took less than a year to be settled. She divorced through Legal Aid. She asked for 
N$300 maintenance per child, but was granted only N$150 per child. It was decided in the divorce case that the 
house should be sold and the money divided in half. The house was never sold and she and her 4 children are 
still living in it. Sara is unemployed due to illness. After the divorce the husband paid maintenance for her and 
the children, but now she receives an amount from Social Services for herself every month. Out of the allowance 
she pays for the house loan. The house is still in her husband's name.  
 
Sara said that it was very difficult for her to get divorced. She has no education and her husband during marriage 
never allowed her to get work. The children miss their father, but because of the molesting incidents he is not 
allowed to see his children. 
 
 
 

 
CASE STUDY # 7 
 
John is a 46 year old male, currently separated from his second wife. He is a qualified fitter and turner and 
boilermaker who is unemployed and looking for a job. John left school after he has finished grade 9. He did his 
apprenticeship in Cape Town. In 1973 he met his first wife, also in Cape Town. She got pregnant and they 
decided to get married the same year. They married in community of property. Their baby daughter was born on 
15 August 1974. Two years later they had another child, a boy this time. 
 
Everything went well and the family was happy. In 1978 John was retrenched from his work and he decided to 
seek employment in Namibia with Rossing Uranium Mine. After he got employed with Rossing, he went back to 
Cape Town to fetch his family. They settled in Tamariskia, Swakopmund. At that time there were no English 
schools for coloured children in Swakopmund or Walvis Bay. They then sent their children back to Cape Town to 
attend an English school there. John and his wife stayed behind in Swakopmund. He worked very hard and long 
shifts to provide the best he could for his family. After being married for 7 years the problems started. His wife 
complained that he was working to hard and did not spend enough time at home. When he tried to do less 
overtime at work, she told him to do more overtime. John knew something was wrong, but he could not put his 
finger on it. 
 
One Saturday he was supposed to work late, but because of a change in work schedule, he arrived home earlier 
than expected. He found the house in an untidy state and his wife was not at home. She only came back the next 
day when she was dropped off by a stranger who kissed her good bye. John confronted her about what has 
happened, but she did not want to talk about it. She ended up in hospital with a nervous breakdown. When John 
went to fetch her on the day of her release, he found out that she had left with a strange man. 
 
His wife then stayed with the new boyfriend. One day in December 1980, he arrived home from work to find the 
house empty. He discovered that his wife and her boyfriend have taken everything from the house. She later 
moved to Cape Town to stay with her parents. John paid maintenance of N$800 every month for his two 
children. He went to Cape Town in 1981 in a last attempt to save his marriage. He discovered that his wife had a 
baby from the boyfriend she was seeing in Swakopmund and that she was seeing a new boyfriend at the time. 
 
In 1982 he finally decided to file for a divorce. When his wife received the divorce order she wanted to reconcile 
but he refused. John consulted a lawyer in Swakopmund and paid approximately N$2000 for the divorce 
procedure. His wife applied for legal aid, but it was denied and he had to pay half of her expenses of the lawyer's 
fees. He received custody of the children because his wife did not oppose the claim. In November 1984, two 
years after the divorce was filed, he was legally divorced.  
 
In 1990 John remarried in Walvis Bay. His new wife was also divorced with one child. At that time his two 
children from the previous marriage had become teenagers, the eldest having finished school. He and his new 
wife moved to Arandis. A baby girl was born out of the wedding and everything went fine for 5 years.  
 
In 1995 his wife started to accuse him of treating her child unfairly. They started to fight, and the marriage 
started to break down. His wife left the marital home in January 1997. She filed for a divorce in February 1997 
when she told him that the situation between him and her son has not changed. 
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They have decided that the house will be sold and each one will get an equal share. They have decided that the 
contents of the house will be allocated to the person to whom they belong.  
 
John tried to save the marriage, but his wife was not prepared to have counselling or any kind of mediation. John 
went to see a lawyer in Swakopmund to gain advice. The lawyer advised him of his rights towards the child and 
property. John is seeing his child every weekend. This was negotiated between him and his wife.  
 
John does not feel like fighting anymore. He said that he just wants everything to settle so that he can sort out his 
life. The divorce procedures had not yet been finalised when this interview with John took place. 
 
 
 
 
CASE STUDY # 8 
 
Gisela is 49 years of age. She is a divorced housewife and is living with 2 of her children in Walvis Bay. 
 
She received only primary education and she had her first child at the age of 17. She became pregnant after she 
was raped. She never finished her school education. She grew up in a broken family and her parents divorced a 
few years after she has left home. She never experienced real love except the love she has for her children. In 
1972 she became pregnant with her second child. Her mother forced her to get married. She and her husband got 
married in community of property. 
 
Her husband never wanted her to seek employment, because he was a very jealous and possessive man. He 
would always accuse her of sleeping around and having affairs with other men. He also beat and abused her on 
occasions. She became very depressed because of his abusive behaviour towards her. This continued for 20 
years. She considered at one stage to commit suicide. He also reflected his anger towards her first born child, by 
beating and abusing him. He later stopped supporting his family. The two eldest children were forced to leave 
school to support the household. 
 
Gisela went to talk to church leaders about her situation. They advised her to seek help from a social worker. 
The social worker helped her to file for a divorce. She divorced through Legal Aid with no costs involved. The 
divorce procedures took nearly 2 years. She could not claim maintenance, because her husband was unemployed 
most of the times and he abused alcohol. 
 
The house was sold and the money was divided between the two of them. Gisela was left with only a bed and 
one cupboard. The rest of the furniture she left for her husband. He nearly sold everything for alcohol. Gisela is 
currently staying with her two youngest children. Her two eldest children take care of her and the two young 
ones. They pay her rent and buy food and clothes for them. Gisela describe her life at the moment as "being free 
at last." 
 


