Juvenile Justice in
Namibia: Background

THE BEGINNING AND NEW DEVELOPMENTS

o]

Namibiaratified the United Nations Convention on the Rights of the Child
in September 1990.

The Convention provided the framework for aprogramme of cooperation (1992-
1996) between the Government and UNICEF, which looks at means to address
the situation of children and women in extremeley difficult circumstances
(CWEDC).

The 1995 prisons survey, A Study of Young Offendersin Namibia, revealed:

Most offenders were sentenced without access to lawyers.
Most appeared in court without parents/guardians present.
Pre-trial detention is common - averaging 3 months.
Most offenders were sentenced for non-violent crimes (economic crimes).
Most offenders areilliterate and early school dropouts.
Most were raised by grandparents.
Young offenders are commonly abused by older and/or more hardened
prisoners.
e Half had friends or family members who exposed them to acohol and
drugs.
All came from low-income homes.
e Thereisadefiniteracial bias. no white children were in prison!

The Juvenile Justice Forum (JJF) was established in 1994 to bring together
key role-playersto discussand recommend ways of improving thejuvenilejustice
systemin Namibia.

The Prosecutor General granted permission in 1995 for a Pilot Diversions
Programme at the Windhoek Magistrate’s Court.

The Legal Assistance Centre established a Juvenile Justice Project (JJP) in
1995 and implemented the Pilot Diversions Programme at the Windhoek
Magistrate’s Court.

The Pilot Diversions Programmeis a pre-trial programme aiming to ensure
proper assessment of juveniles before their court appearance. This involves
screening all children under 18 years old alleged to have committed a criminal
offence.

An Arrest and Awaiting Trial Committee formed in 1995 as a JJF sub-
committee. This sub-committee's achievements are:

e  attempting to separate awaiting trial juveniles from adult counterparts by
allocating two cells at Wanaheda Police Station for juvenile offenders;

e aninterna NAMPOL directive stipulating that al juveniles arrested in
Windhoek magisterial district aretaken to the Wanahedacellsimmediately
after arrest;

e the designation of two police officers at Wanaheda to assist in tracing
parents/guardians;

e  motivating for training community volunteers to assist with this tracing
task;

e  motivating for child-friendly living conditions at the Wanaheda cells by
way of, e.g. painting the cellsin bright colours.
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SCREENING

The screening of juvenile offenders at the Windhoek Magistrate’s Court is carried out daily by JIP
personnel and social workers of the Ministry of Health and Social Services.

o

Screening aims

To identify the circumstances of the offence and the offender’s personal circumstances.
To ensure placement of the offender with parents/guardians or other responsible adults.
To monitor the treatment of juveniles by police.

To make recommendations to the prosecutor.

Screening process

The control prosecutor gives the juvenile's dockets to the social worker before the
offender’s first court appearance.

The socia worker interviews the offender and their parents / guardians to ascertain if
the offender admits guilt and to establish the offender’s personal circumstances.

If parents/ guardians are not present at court, the investigating officer is requested to
trace and inform them of the offender’s arrest.

If parents/ guardians / other responsible adult cannot be traced, JJP personnel ensure
that the offender is transferred to the Wanaheda cells.

The case is then postponed until the relevant people are traced.

All attempts are made to avoid returning a juvenile to the cells, but sometimes thisis
unavoidable.

If parents / guardians are present and the offender admits guilt, the screener assesses
whether diversion is a possible option.

The screener discusses possible diversionary options with the offender and obtains the
offender’s consent to participate.

The screener may recommend diversion now, OR, contact the victim to discuss the
victim's feelings about the crime.

Victim and offender may then meet in amediated process: “ consensus decision-making”.
The meeting takes place one week after the initial screening.

The screener's recommendation to the senior praosecutor depends on the outcome of this
victim-offender meeting.

The senior prosecutor makes the final decision on diversion. Social workers can
recommend but not decide to divert the offender.

The charge is provisionally withdrawn if the offender is diverted, on condition that the
offender complies with stipulated conditions.

The offender signs a contract agreeing to comply with the conditions for diversion.

If guilt isdenied, legal representation is advised and the case proceeds to trial.

If the offender does not comply with the conditions for diversion, the docket is returned
to the senior prosecutor for afurther decision and the charges may be reinstituted.

The screening method is child-friendly, with every attempt made not to frighten or force
the offender to admit guilt. The focusis on upholding the child's rights.

Basis for diversion

Offender freely admits guilt.
Offender is willling to make amends.
Offender's admission is not admissible evidencein court (confidential statement).

Possible recommendations

Withdrawal of charge
Life-skills programme

L etter of apology
Probational supervision
Victim-offender mediation
Children’s court enquiry
Juvenilecourt trial



Problems

Children are till arrested and detained for very minor crimes.

Separation of juvenilesfrom adult prisonersisonly being attempted in Windhoek, leaving
rural children at risk of being held with adults.

Screening is often delayed due to missing parents/ guardians.

Screeners must often trace parents/ guardians themselves, causing a bottleneck.

L oopholesin thejustice system and inadequate monitoring mechanismslead to juveniles
being held for longer than 48 hours and failure to screen them before their first court
appearance.
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HANDOUT 1

WINDHOEK JUVENILE DIVERSION PROGRAMME
Sworn Statement by Juvenile Offender

(1 page)



SUMMARY: Session 1

Namibiaratified the United Nations Convention on the Rights of the Child in September
1990.

v

The Convention providesthe framework for aprogramme of cooperation (1992-1996) between
Government and UNICEF. Thisprogrammelooks at meansto addressthe situation of children
and women in extremeley difficult circumstances (CWEDC).

v

The 1995 prisons survey, A Study of Young Offendersin Namibia, revealed that:
Most offenders were sentenced without access to lawyers.

Most appeared in court without parents/guardians present.

Pre-trial detention is common - averaging 3 months.

Most offenders were sentenced for non-violent crimes (economic crimes).
Most offenders are illiterate and early school dropouts.

Most were raised by grandparents.

Young offenders are commonly abused by older and/or more hardened prisoners.
Half had friends or family members who exposed them to acohol and drugs.
All came from low-income homes.

Thereis adefinite racial bias: no white children were in prison!

WV

Juvenile Justice Forum established in 1994 to bring together key role-playersto discussand
recommend ways of improving juvenile justice system in Namibia.

v

Prosecutor General granted permissionin 1995 for Pilot Diver sions Programme at Windhoek
Magistrate’'s Court.

v

Legal Assistance Centre established Juvenile Justice Project in 1995 and implemented Pilot
Diversions Programme at Windhoek Magistrate’s Court.

2

Pilot Diversions Programme is pre-trial programme aiming to ensure proper assessment
of juveniles before court appearance. Thisinvolves screening al children under 18 years old
alleged to have committed a criminal offence.

W

Arrest and Awaiting Trial Committeeformed in 1995 as JJF sub-committee. Sub-committee's

achievements are:

e  attempting to separate awaiting trial juveniles from adult counterparts by alocating two
cells at Wanaheda Police Station for juvenile offenders;

e internal NAMPOL directive stipulating that all juvenilesarrested in Windhoek magisterial
district are taken to Wanaheda cells immediately after arrest;

e  designation of two police officers at Wanaheda to assist in tracing parents/ guardians;

e motivating for training community volunteers to assist with tracing task;

e  motivating for child-friendly living conditions at Wanahedacellsby way of, e.g. painting
cellsin bright colours.




Screening seeksto:

identify circumstances of offence
and offender’s personal
circumstances;

ensure placement of juvenile with
parent/guardian or responsible
community member;

monitor treatment of juveniles by
police;

recommend diversion to prosecutor.



The United Nations

Convention on the Rights
of the Child

WHAT IS THE CONVENTION

o]

Thisisan international human rightstreaty whichislegally binding on any
country which ratifiesiit.

Namibiaratified the CRC in September 1990.

The CRC provides for univer sal standar ds regarding children’s rights.

The CRC provides for special protection for children.

The CRC isan umbrella for the Beijing Rules, the Riyadh Guidelines and the
UN Rulesfor the Protection of Children Deprived of Their Liberty. Thesethree

sets of rules are non-binding in nature, but many of their principles are
incorporated into the CRC.

OVERVIEW OF CONTENT

(o]

Obligations

e Article 1 defines a child as any person under the age of 18 years.

e Article2 providesthat therights contained in the CRC must be enjoyed by
all children without discrimination.

e Article 3tells States Parties to the CRC that all actions taken in respect of
children must be in the best interests of the child.

e Article 4 tells States Parties to undertake specific implementation
measur es.

e Article 5 tells States Parties to respect the responsibilities, rights and
duties of parentsor extended family membersor community or legal
guardians.

Rights

The type of rights accorded by the CRC are the rights to provision, protection
and participation.

Key principles

The4 key principlesare: non-discrimination; best interestsof thechild; right
to life, survival and development; participation in decision-making.

IMPLEMENTATION AND MONITORING

States Partiesmust report regular ly to the Committee on the Rights of the Child. An
initial report must be submitted two years after ratification and follow-up reports
must be submitted every five years.

AJYWWNS

N
®
7))
e
O
S
N




After Namibiasubmitted itsfirst report, the Committee suggested that Namibiacomply with Articles
37 and 40 and the three sets of rulesfalling under the CRC umbrella.

o

Article 37

Thisis a protection clause:

It protects children against torture, cruel punishment, unlawful arrest or deprivation of
liberty.

The arrest, detention or imprisonment of child should be a measure of last resort, for
the shortest possible period of time.

If achildisdeprived of liberty, thismust be done in amanner which takes account of the
special needsof aperson of their age, and in amanner whichishumane and r espectful
of the child's inherent human dignity.

Children must be separ ated from adults in detention.

Article 40
Thisisthe longest and most detailed Article in the CRC. It stipulates that:

achild should be treated in a way that promotes their dignity or worth;

achild should betreated in away that reinforcestheir respect for the human rights and
fundamental freedoms of others;

achild should be treated in away that takes account of their age;

achild should betreated in away that promotestheir reintegration and their playing
a meaningful rolein the community.

Fundamental due process rights (Article 40)

The presumption of innocence, i.e. presumed innocent until proven guilty in acourt of
law.

Theright to be informed promptly and directly of the charges, and
to beinformed in the presence of their parents/ guardians.
Theright to legal assistance in preparing their defence.

Theright to have the case fairly determined without delay.
Theright to legal assistancein court.

Theright to have parents/guardians present in court.

Theright to silence, i.e. not to be forced to give evidence or confess.
Theright to call and cross-examine witnesses.

Theright to areview of adecision.

Theright to afreeinterpreter.

Theright to privacy throughout court proceedings.

Support for the principle of diversion (Article 40)

Whenever appropriate and desirable, alternatives to judicial proceedings and
institutional placement should be provided for children who conflict with the law.
These alternatives should fully respect the child’shuman rightsand legal safeguards.
Children must be dealt with in a manner appropriate to their well-being and
proportionate to both their circumstances and the offence ("principle of
proportionality").
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HANDOUT 2

UN CONVENTION ON THE RIGHTS OF THE CHILD

(3 pages)



The Beijing Rules

WHAT ARE THESE RULES?

o]

Thefull namefor the Beijing Rulesisthe United Nations Standard Minimum
Rulesfor the Administration of Juvenile Justice. The Rules were adopted by
the UN in Beljing, Chinga, in 1985.

They provide for the development of separate and specialised systems of
juvenile justice.

They are non-binding.

Their principles have been incor porated into the CRC.

PART 1: FUNDAMENTAL PRINCIPLES

o

13 principles

e Thefair and humanetreatment of juveniles who conflict with law, thus
promoting the well-being of the child.

*  The system must react proportionately to both offender and offence
("principle of proportionality").

*  The use of community programmes for diversion from formal court
procedures, with the juvenile's consent.

*  The use of detention only as a measure of last resort, for the shortest
possible period of time.

e Juveniles shouldt be detained separately from adults.

*  Proceedings should alwaysbe conducted in the best inter estsof the child.

*  Proceedings should be conducted in amanner which encouragesthe child's
full participation.

e Deprivation of achild’sliberty should be car efully consider ed and only
for serious offences.

e Capital and corporal punishment should be abolished.

* Institutionalisation should be alast resort measure after consideration
of alternatives.

*  There should be continuous and specialised training for police officers
dealing with juveniles.

*  Wherejuveniles do undergo institutional treatment, educational services
should be provided to enable the juvenile to return to society.

*  Release should be considered as soon as possible after arrest.

Aims of a juvenile justice system

The primary aim of ajuvenilejusticeisto promote the child'swell-being and
to ensure that young offenders are dealt with according to the principle of
proportionality.

To apply this principle meansto react fairly: to consider not only the offence
but also the offender'sper sonal circumstances, e.g. the offender’ssocial status,
their family situation, the harm caused by the offence, the offender’s attempt to
compensate the victim and the offender’ swillingnessto turn away from alife of
crime.

Discretion

The Beijing Rules call for discretion. Discretion means choice. This allows
personnel to react in themost appropriateway, taking the offender’s personal
circumstances into account. No discretion means no choice, which means no
aternatives.
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Due process rights
The Rules call for due process rights for juvenile offenders, these being the:

e presumption of innocence;

e right to be notified of the charges;

J right to remain silent;

*  right tolegal representation;

*  right to the presence of parents/guardians,
J right to call and cross-examine witnesses;

*  right to appeal;

*  rightto privacy.

PART 2: INVESTIGATION AND PROSECUTION

o

Initial contact with justice system

The young offender’sinitial contact with the justice system isthe point at which the police
get involved. Palice should behave in a manner which is appropriate to the juvenile's
legal status (consider their age) and which promotes their well-being. Police should
therefore not treat juveniles in a humiliating, rough or uncaring way. Such treatment can
serioudly influence the juvenil€'s attitude towards State and society.

Diversion
The Rules call for diversion and state the following:

*  Where appropriate, consideration should be given to dealing with juveniles without a
formal trial.

* Alternativesto formal processing through the justice system should be provided for.

*  Theseadlternatives should be used at any stage of the decision-making process by the
police and the prosecution.

* A police officer can divert a child from arrest and detention.

* Diversion is not always best. It may be better not to intervene, e.g. in cases of non-
serious offence, particularly where the family or community hasalready responded.

e By refraining from intervention in such cases, communities are empowered to solve
their own problems.

*  The benefits of diversion are highlighted, e.g. avoidance of attaching a stigma at an
early stage in the child’s devel opment.

e There must be free consent of the juvenile and their parents/guardians for diversion to
take place.

Training and specialisation

TheBeijing Rulescall for thetraining of all law enfor cement officials and the establishment
of specialised police unitsto deal with juvenile offenders.

Avoidance of delay

TheBeijing Rulescall for the avoidance of unnecessary delay, by prioritising thetracing of
parents/guar dians and witnesses, which process should start immediately upon arrest.

Pre-trial detention

*  Pretria detention should only be used as a last resort and for the shortest possible
period of time.

* |f ajuvenileis detained, they are entitled to the rights contained in the UN Standard
Minimum Rules for the Treatment of Prisoners: they should be kept separate from
adults and receive the necessary care, protection and assi stance.

Resear ch should be promoted as an attempt to obtain more information on the problem of
juvenile crime and the success or failure of current practices.
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The Riyadh Guidelines

o]

These are the United Nations Guidelines for the Prevention of Juvenile
Delinquency, adopted by the United Nationsin Riyadh, Saudi Arabia, in 1988.

These Guidelines embody a new approach to the prevention of juvenile
crime.

Prevention policies are for all young people and not just for offenders.

Prevention is a measure taken before a criminal or delinquent act has
occurred, for the purpose of guarding against such an act.

Control isa measure taken after the crime has occurred.
The Guidelines call for the active prevention of crime.
Community-based services should be devel oped.

Youthful behaviour is perceived as part of the growing up process: non-
conformism tends to disappear with reaching adulthood.

The family (including the extended family) is the central unit responsible
for the socialisation of children.

Society has a responsibility to assist the family.

Alternative placements, such as foster care and adoption, should replicate
(bemodelled on, imitate) the family environment.

The aim is to promote human rights in general and children’s rights in
particular.

Young persons should be informed about the law and their rights and
responsibilities.

If you promote the general well-being of children, juvenile crime will
decrease.

Special attention should be paid to young people at social risk.
Special assistance should be given to school drop-outs.

The Government has a special responsibility to provide services for street
children.

I nstitutionalisation should be ameasure of last resort and for the minimum
period necessary.

The best interests of the child are of paramount importance.
Formal intervention should be limited to the following situations:

*  Wherethe child has suffered harm inflicted by parents/guardians.

*  Where the child has suffered sexual or physical abuse by parents/
guardians.

*  Where the child has been neglected/abandoned/exploited by parents/
guardians.

*  Where the child has been threatened by physical/moral danger due to
behaviour of parents/guardians.

*  Wherethe child’sbehaviour causes serious physical/psychological danger
and neither parents/guardians/child, nor non-residential community
services, can meet the danger other than by institutionalisation.

L aw enforcement officials should betrained to deal with the special needs of
young people.

Law enforcement officials should be aware of and use diver sion programmes.
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UN Guidelines for the

Protection of Juveniles
Deprived of Their Liberty

0  “Deprivation of liberty” isany form of detention, imprisonment or placement
of a person in a custodial setting from which they are not allowed to leave
at will.

0  Thepurposeof the Rulesisto counter act thedetrimental effectsof deprivation
of liberty by ensuring respects for therights of detainees.

0 Thegenerd ruleisthat detention before trial should be avoided. Detention
beforetrial should belimited to exceptional circumstances, and priority should
be given to ensuring a speedy trial where juveniles are detained.

AIJYWWNS

0 Reintegration into society should be encouraged. In particular the juvenile
should be allowed to:

e perform paid voluntary work;

e continue their education and training;

* receverecreational materials;

e participate in educational and vocational training in the community;

*  exercisedaily outside;

*  participatein leisure activities;

*  retain their personal belongings,

*  have contactswith the wider community;

*  haveprivatevisitsat |east once per week and not lessthan once per month;

e havefair disciplinary hearings,

*  haveacopy of thefacility’srules given to them upon admission, and the
names and addresses of or ganisations providing legal assistance.
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o0 Thefacility should provide:

e clean bedding;

*  enough blanketsin winter;

* aufficient sanitary facilities;
* clean drinking water;

e medical care.

0  Thejuvenile should be informed if a family member becomesill or dies.
0 Theuseof physical force and carrying of weapons should berestricted.
o0 Crud, inhumane and degrading treatment or punishment is prohibited.
0  There should be regular inspections by qualified independent professionals.

0 Juveniles should be interviewed upon admission to decide on the most
appropriate form of placement.

0  Juveniles should be separated from adults.
0  Older and younger juveniles should also be separated.
0  Thereshould beasfew juvenilesaspossiblein both open and closed facilities.

o  All efforts should be focused on minimising differences between life inside
and outside the facility.

0  Personnd should receive adequate remuner ation.
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The African Charter on
the Rights and Welfare
of the Child

WHAT IS THIS CHARTER?

0  The Charter was adopted by the OAU in Ethiopiain 1990.

0 The Charter is an African convention which recognises the unique position
of the African child and their special needs.
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MOST IMPORTANT PROVISIONS
0 The child should grow up in a family environment for the full and
har monious development of their personality.

0  The child requires particular carein regard to their health, physical, mental,
moral and social development.

0  Thechild should be afforded legal protectionsin conditions of freedom, dignity
and security.

0  Thepromotion and protection of therightsand welfareof thechild requires
the performance of duties by everyone.

W
™
(9)
90
@)
>
o

0  TheAfrican child occupiesaposition of great responsibility within thefamily
and has the right to be an active participant in society.

o0 Article17: A child accused or found guilty of having committed a crime must
have the right to special treatment in a manner consistent with the child’s
dignity and worth and which reinforces the child’s respect for the human
rights and fundamental freedoms of others. In particular there must be:

J no torture, inhuman or degrading treatment or punishment;

J separation from adultsif in detention;

e apresumption of innocence before proven guilty;

e therighttobeinformed promptly, in detail, of thecharge, in alanguage
the child under stands;

e theright to an inter preter’sassistance if the child cannot understand the
language used;

e theright to legal and other appropriate assistance;

e theright to have the matter decided as speedily as possible;

e theright not to be compelled to testify or confess guilt.

0 The essentia aim is reformation, reintegration into the family and social
rehabilitation.

0  There must be aminimum age below which children cannot break the law.
0 Parentsguardians are to be notified of the arrest as soon as possible.

0  The people responsible for raising the child should act in the best inter ests of
thechild at al times, and in all actions concerning the child the best interests of
the child must be of primary consideration.

o0 Inalljudicia or administrative proceedingswhich affect the child an oppor tunity
must be provided for the child to be heard, and the child’s views must be
taken into account by the relevant authority.
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The Constitution
of Namibia

POINTS AND PROVISIONS TO NOTE

0 Article 144 states that the general rules of public international law and
international agreements which are binding on Namibia form part of
Namibian law. This means that the CRC is part of Namibian law!

0 Chapter 3 of the Constitution gurantees fundamental human rights and
freedoms.

These are the rights to:
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J liberty;
J dignity;

J freedom from slavery or forced labour;

e equality and freedom from discrimination;
J freedom from arbitrary arrest or detention;
J afair trial;

J privacy;

J a family;
J children;
*  property;
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J political activity;

* administrative justice;
e cultural activity;

e education.

Fundamental freedoms are the rights to freedom to/of:

*  gpeech and expression;

*  thought;
e conscience and belief;
* religion;

e peaceful assembly without arms;

e  association;

e withhold labour without criminal penalties;
*  move freely throughout Namibia;

* resideand settlein any part of Namibia;

* leaveand returnto Namibia;

*  practice any profession, trade or business.

0 Arrest and detention (Article 11):

e Thereshal benoarbitrary arrest or detention.

e All arrested persons shall be informed promptly in a language they
under stand of the grounds for arrest.

*  Arrested persons must be brought to court within 48 hours of arrest.

*  Thepresumption of innocence applies.

e Thetrial must occur within a reasonable time after arrest.

0  Article 14 emphasises the family as the fundamental grouping in society.



Children’srights (Article 15):

e Children have the right to a name from birth.

e Children have theright to acquire a nationality.

e All actions concerning children must be in the best interests of the child.

e Children have theright to right to know and be cared for by their parents.

e Children have the right to be protected from economic exploitation.

*  No child under the age of 14 shall work in any factory or mine.

*  No child shall be compelled to work for their parent’s employer (e.g. on afarm).
*  There shall be no preventative detention for children under the age of 16.
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The Criminal Procedure Act
(Act 51 of 1977)

0 GENERAL POINTS TO NOTE

Although the Act distinguishes between juveniles and adults, the
safeguardsregarding juveniles fall far short of expectiationsin terms
of international standards.

Despite the many shortcomings, the Act can still be used creatively in
respect of juveniles who are arrested, detained and tried for criminal
offences.

0 ARREST AND DETENTION

The purpose of arrest is to investigate the charge and bring the accused
person before court.

A person who arrests a suspect to punish or reprimand them is guilty of
an unlawful arrest!

Arrestisaseriousinfringement on theliberty and freedom of the arrested
person. Where the person is a juvenile the consequences of arrest can be
serious and traumatising.

Arrest of ajuvenile should not be taken lightly. The circumstances should
first be thoroughly investigated and alter natives to arrest considered.
Indetaining ajuvenile, you should bevery surethat detention isnecessary
and you should theninform thejuvenile, in thepresence of their parents/
guardians as to the grounds for the detention.

Section 54 authorises a summons as a means of securing a person’s
attendance in court.

Section 56 authorises awritten notice as a means of securing a person’s
attendance in court.

Section 59 authorises a police officer of or above the rank of non-
commissioned officer to grant bail beforethe expiry of the 48-hour period
if the offenceisnot found in Parts 2, 3 or 4 of Schedule 2: A police officer
may grant bail wherethe chargeistheft and thevalue of the goods stolen
islessthan N$600.

Section 71 providesfor a juvenileto be placed in a place of safety rather
than released on bail or detained.

The problem with Section 71 isthat the Children’s Act includes a police
station in defining places of safety so children still end up in police cells!
Section 72 states that the police may release ajuvenileinto the care of the
per son in whose custody they were prior to the arrest: this should be done
where possible! Where the Act gives the police official adiscretion, this
should always be exercised in the best interests of the child concerned.
Section 73 states that aperson is entitled to legal assistance from thetime
of arrest and juvenilesmay be assisted by their parents/guar diansat court.

o TRIAL

Section 74 states that the parents/guar dians shall be warned to attend
proceedings if they are known to be within the magisterial district and
can be contacted without delay.

If thisisnot possible, thetrial can continuein theabsenceof theparents/
guar dians (Section 74). The child will then have no support in court. This
is extremely problematic.
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Thefact that themajority of juvenilesinterviewed inthe prisonssurvey werein detention
during their trialsislargely dueto the numerous postponements of their trials, some of
which were caused by parents/guardians not attending court.

If parents/guardians cannot be traced, this does not necessarily mean that child should
be detained in police cells. If the child trusts you, they will probably tell you about an
older brother or sister or responsible community member who will be prepared
to ensure the child’s attendance at court.

It isvital to take all reasonable stepsto contact the parents/guardians or some other
community member as soon asthe child isarrested!

It isvital to establish the status of the youth as soon as possible after arrest.
Collaboration with community organisations is recommended.

Section 153 states that the trial of ajuvenile shall bein camera.

Section 154 states that publicity is prohibited.

Section 254 states that the court may refer ajuvenile accused to the children’scourt if
it appearsto the magistrate that the accused isa* child in need of care”. Thisisaform
of diversion, which can even occur after conviction.

SENTENCING AND DIVERSION

Section 290 provides for probational supervision, placement in the custody of any
suitable person, and placement in a reform school. However, there are no reform
schoolsin Namibia, and in any case, experts hold that these ingtitutions are “breeding
grounds for crimes’, and courts have also expressed this opinion.

Section 297 providesfor the conditional or unconditional postponement or suspension
of sentence subject to conditions such asthe rendering of compensation to thevictim,
servicefor the benefit of the community or victim, submission to supervision and contral,
the compulsory attendance at a specified residence, or good conduct.
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The Children's Act

(Act 33 of 1960)

Draft Children's Legislation
The Prisons Act

(Act 8 of 1959)

THE CHILDREN'S ACT

o

Section 1 defines a “place of safety” as any police station, hospital or other
place suitable for the reception of a child and into which the occupiers are
willing to accept the child.

Section one defines a“ child in need of care’ as a child who:

e isabandoned or without visible means of support;

e iswithout their parent/guardian or these persons are unable to look
after the child;

e isinthecustody of someonewho hasdeliberately injured the child and
has been convicted of thisin court;

J cannot be controlled;

J isahabitual runaway;

*  keepscompany with immoral or violent people;

*  begsorisahawker at under 16 years of age;

*  isheinglooked after apart from their parentsandin circumstanceswhich
are counter to their interests and whose parents/guar dians cannot be
found, or, are unable to provide for the child when asked to do so;

* isinastate of physical or mental neglect.

A children’scourt determineswhether achildis“in need of care’. In terms of
Section 31, achildren’s court hasthe power to:

e order that the child remain in the custody of the same per son who had
custody prior to the children's court enquiry (which could be coupled with
supervision by a probation officer or social worker);

e place the child in the custody of a foster parent (which could also be
coupled with supervision by a probation officer or social worker);

e placethe child under the control of an approved agenc;

*  send the child to achildren’s home;

*  send the child to aschool of industries.

Section 26 gives apolice officer the power to aremove a child if the officer
isof the opinion that the child is*in need of care”, but you may only remove
achild fromtheir custodian, in apublic place, if thereisreason to believethat a
First Schedule offence is being committed against the child.

As soon as possible after removal the police officer must bring the child
before a children’s court.

Section 54 statesthat any juvenilewho hasrun away (absconded) from aschool
of industries or other institution or place of safety or a person’s custody in
which they were placed in terms of the Act, may be arrested without awarrant
and brought before a children’s court for acommissioner of child welfareto
enquire into the reasons for their running away and decide what to do.
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DRAFT CHILDREN'S LEGISLATION
(Child Care and Protection Act and Children's Status Act)

o

This draft legislation embodies a child-centered approach and amsto:

e protect and promote the well-being of al children;

* improvethequality therelationshipsbetween children and their family and community;

e provide services and facilities to improve the quality of children’slives;

*  promote the active involvement of familiesin resolving problems;

e ensurethat families are separated only as a last resort;

e ensurethat children separated from their families are well cared for;

* implement the CRC and other international standards relevant to the protection of
children.

In keeping with the spirit of the CRC, the draft |egislation seesthe best inter ests of the child
as being of overriding importance when dealing with children.

THE PRISONS ACT

o

This Act defines a “juvenile’ as being anyone under the age of 21 years, which definition
conflictswith the Criminal ProcedureAct and the Children’sAct and causespractical problems,
e.g. when juveniles of vastly differing ages are detained together in a cell.

Section 29 states that an accused person under 18 years of age shall not be detained in a
prison or police cell or lock-up unless such detention isnecessary and no suitable place of
safety isavailable. Thisprovisionisproblematic becauseit has been used tojustify holding
juvenilesin prisons!
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The NAMPOL
Operational Manual

Chapter 1: IMPORTANCE OF THE CONSTITUTION
0  Chapter one emphasises the importance of the Constitution:

. Every member of NAMPOL must know and respect the fundamental
rights and freedoms contained in the Constitution (F.3)

. Respect for human rights must become part of everyday life for al people
in Namibia (F.4).

. Police officers must support the exercise of rights by all citizensincluding
suspects, arrested persons and convicted prisoners (F.5).

Chapter 2: ROLES AND RESPONSIBILITIES OF NAMPOL

0  Chapter 2 stipulates that police should only use their power of arrest when
another method isimpractical (H.2.1).

0 Thefollowing alternativesto arrest are currently available:

. Oral warning

e Warning Notice (J127)

. Noticeto Appear in Court (J534)

. Setting bail

. Requesting the prosecutor to issue summons

Chapter 3: COMMUNICATION

0  Productive communication with the community is recommended to enable the
Police to succeed in their duties (F.1.d). “ Productive” is defined to mean “free and
relaxed exchange of views and information.”

Chapter 5: SAFETY OF PRISONERS

0  Chapter 5deaswith the safe custody, treatment, escort and continued detention
of prisoners. Thisis avery important chapter in relation to young offenders:

. Children under 16 years of age shall not be detained in police céllsif it is
possible to accommodate them in another approved place (C.4).

. Offenders under 18 years of age shall be detained separately from adults
(C.4).

ThePolice are responsible for the well-being and protection of personsin
custody (D.4).

. Police officers may not subject a person to personal abuse, indignities or
inadequate protection while in custody (D.4.c).

0  Theaccused person has the right to be free from bodily harm!

THE "PRINCIPLE OF PROPORTIONALISM"

0 Askyourself what goals you want to achieve and which method you are going to
use to achieve that goal.

0 Themethod which usesthe least amount of force isthe method you should use
to achieve your goal. Thismeans, for example, that an arrest should not be effected
if awritten notice will achieve the same goal.

0  Youshould look at which methods contain potentially serious consequencesfor
both the Police and the community. The higher the degree of force used, the
mor e cautious you should be!

AIJYWWNS

N
o
n
=
o
>
p—n
@




ILLUSTRATIONS



An Introductionto Diversion

DEFINITION

o0 “Diversion” is the use of voluntary alternative measures to the formal
criminal justice system.

0  Fromtheoffender’spoint of view, diversion meansatur ning away from crime,
towar ds being a productive member of the community.

THE PROCESS

0 The diversion process can start at court when the prosecutor decides to
withdraw the charges, or in court when the magistrate imposes a sentence
other than imprisonment or convertsthetrial intoachildren’scourt enquiry.

AJVYWWNS

o0 Diversionisaconcrete process, intermsof which the diverted person comesto
realise that there are other optionsin life apart from crime.

0 Palice are the agents of diversion when they create an opportunity for
diversion to take place, for example, diverting ayoung person from arrest and/
or detention.

o0 Diversion can occur at any stage but the sooner it occurs the greater the
chance will beto make a positive intervention in the young person’slife

THE AIMS
0 Theamsof diversion are to:

e prevent re-offending (recidivismy;

J avoid conviction, or give offenders a second chance;
*  improve resource Usage;

J avoid the delays, costs and traumas of trial;

J provide a better serviceto victims;

*  improve perceptions of the police;

e provide“help” to offenders.
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RESTORATIVE JUSTICE

0 Diversionisapart of “restorative justice”. Important points to note about this
model of justice are asfollows:

e Crimeviolatessaocial harmony.

*  Thechief abjective of arestorative justice model isto repair the harm
caused by the offence, i.e. reparation.

*  Crimeisnot seen only as an attack on the State, but also as damage
done between individuals.

*  Theoffender isdirectly and actively involved in the restoration or
reparation process.

e Diversion occurs within ajudicial or legal framework.

COMPARISON: RESTORATIVE, RETRIBUTIVE, REHABILITATIVE

0 Retributive justice seeks punishment
Victim's needs not really taken into account.

0 Rehabilitative justice seeks to make the offender “normal”
Victim's needs are secondary.

0 Restorativejustice seekstorepair the harm
Victim's needs are central to the process.
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Community Service

DEFINITION

o]

The offender serves the community as reparation for the crime.

WHAT IS COMMUNITY SERVICE?

o

The offender isrequired to work a certain number of hoursduringtheir free
time, for a non-profit organisation without payment.

If pre-trial (alternativeto sentencing): the char gesarewithdrawn on condition
that the offender completes the service within a given time.

If post-trial (alternative sentencing option): the community service order will
be made in conjunction with a postponed or suspended sentence.

PLACEMENT AND PLACEMENT AGENCIES

(o]

The placement agency is the place where the offender performs community
service.

This could be a

*  home or hospital for the physically or mentally disabled;
*  genera hospita;

* library;

°*  municipality

*  police station.

The placement should be in the community where the offender normally
lives.

Where possible, placements should reflect the offender’s own interestsand
preferences and the service should be seen to fit the crime.

BENEFITS OF COMMUNITY SERVICE

(o]

The offender, their family and society all benefit in many ways from this
course of action:

*  Theoffender remainsin society.

e Their family continuesto function as a unit.

*  The offender is ableto support their family.

e The offender does not have to face the problem of reintegration into
society (asin after having served a prison sentence).

*  The offender maintains their employment or education.

*  Thecost to the tax-payer is minimised.

e Overcrowdingin prisonsisreduced.

*  The offender is protected from the negative effects of imprisonment.

e Theoffender is ableto makereparation to society for the harm done by
rendering an unpaid service.

*  The server can provide assistance to organisations which depend on
volunteers.

*  The server receives the benefits of appreciation, enhancement of self-
esteem and pleasurein having helped other people.

e |t provides a concrete way for the offender to make amends for their
wrongdoing.
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Victim-Offender Mediation

WHAT IS VICTIM-OFFENDER MEDIATION (VOM)?

6 Aim
To facilitate communication between victim and offender after a crime has
been committed.
o0 Focus
Peaceful conflict resolution.
0 Objective
To work out an agreement between victim and offender, with the aid of a
mediator.
o0 Where
This process is currently used at the Windhoek Magistrate’s Court, and is
known as* consensus decision-making” .
BENEFITS
0 Forthevictim
e Hastheopportunity to participate actively in the criminal justice process.
*  Receivesrestitution. (Type of restitution will depend on the agreement.)
*  Hasachanceto confront the offender with their feelings about the crime.
*  Programme personnel can provide infor mation that the victim requires.
*  The meeting between victim and offender could increase the victim's
under standing of crime and punishment and of the causes of crime. The
victim could end up realising that the offender is also a victim.
0 Fortheoffender
e Gainsinsight into the impact of the crime, because VOM demonstrates
that the victim isareal person.
* Hasachanceto makethingsright and feel better about him/herself.
e Hasachanceto reconcile with society.
e Hasachanceto play arolein determining their own future.
*  Increased sense of responsibility.
0 Forthecommunity
*  VOM need not be limited to crime-related conflicts. The skills and
processes can be used to resolve other forms of conflict, e.g. family and
interpersonal disputes.
e Cheaper thanimprisonment and the offender perfor msuseful function
within the community.
e VOM may reducerecidivism.
0 Forthecriminaljustice system

* Offersalternative to imprisonment and other sentences.

*  Lessexpensive than many other forms of sentencing.

e Useful mechanism for handling first offendersin property crime.

* Asapre-trial process, VOM can function asatime-saving device because
the work load of court officialsis decreased.

*  Creates a mechanism for restitution outside of court (and lessens the
burden on court).

*  Createsamechanism for handling unsolvable casesintheformal criminal
justice process, e.g. family and interpersonal disputes.
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The Life-skills Programme

WHAT IS THE LIFE-SKILLS PROGRAMME?

0 This programme provides an opportunity for the offender to take
responsibility for their actions.

0  Attendance of the programme may be used asacondition for pre-trial diversion
or as apost-trial alternative to imprisonment.

The programme is aimed at youth between 12 and 18 yearsold.
Itisnot limited to first offenders.

Offendersin cases of armed robbery, murder and rape are excluded from
the programme.
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0 “Life-skills’ are the skills that we all need to cope with the pressures and
demands of daily living.

0 Theoverall goal of the programmeisto encour agetheyoung per son to behave
within broadly acceptable social normsand to develop leader ship qualities.

0 Punctuality and attendanceat every session arerequirementsfor successful
completion. (Remember that the chargesarefinally withdrawn only on condition
that the offender completes the programme.)

0 Parentsattend first and last sessions to enable discussion with their children
about what has happened.

BENEFITS OF THE LIFE-SKILLS PROGRAMME

0 Theprogrammeofferscrucial benefitsfor offendersaswell asfor their families,
society and the criminal justice system:
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*  The offender is given a second chance.

e |fusedasapretrial diversion, acriminal record isavoided.

* |fusedasapost-trial aternative, aprison sentenceisavoided.

*  The offender is encouraged to take responsibility for their actions.

*  Society benefits because there will be a decreasein youth crime.

e Thefamily benefits because parentsand children have a chancetotalk
and repair damaged relationships.

*  Thecourtsnolonger haveto processpetty offender sthrough the system.
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The Juvenile Justice Data
Collection

WHY COLLECT DATA ON JUVENILE JUSTICE?
0 A data collection will enable juvenile justice administrators to:

e ascertain the extent of the problem of juvenile crime;

e  obtain a profile of juvenile crime in Namibia (e.g. types of crime,
circumstances, localities);

e determine the effectiveness of the system in dealing with juvenile
offenders;

e support advocacy (making suggestions) with facts;

J address loopholes;

e useresearch as a basis for an informed juvenile justice policy (which
should comply with the CRC, Constitution and other standards);

e provide for mutual feedback between research and policy;

*  ensure that societal and judicial responses to juvenile crime are not
outdated and inadequate;

e assistin planning around juvenile justice;

e feedinto the National Programme of Action for Children (by assisting
with the submission of an annual report to the UN on Women and Children
in Especialy Difficult Circumstances);

e  assist UNICEF and the National Planning Commission with funding
decisions,

e assist Regional Councils to ascertain the problems in their regions
regarding juvenile crime;

e assist Youth Councilsin their activities and planning;

*  assist the Ministry of Youth and Sport in their programmes for out-of-
schoal youth;

e assist the Ministry of Health and Social Services in developing crime
prevention programmes;

J assist the Ministry of Justice in dealing with crime;

e assisttheMinistry of Prisonsand Correctional Servicesin dealing with
juvenile offenders;

e assisttheJuvenileJustice Project in planning and implementing diver sion
programmes,

e assist the Juvenile Justice Forum by strengthening networ king and the
flow of information.
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