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SUMMARY

1. This study has been undertaken to review the policy and legidative context of community-based
natura resource management (“CBNRM”) in Namibia. More specificdly it provides an andysis of the
relevance and implications of the framework for CBNRM. Sets of dl key policy satements and
pertinent legidation have been deposted in accessble locations for further reference, where

necessary.

2. The essentid policy framework for CBNRM is found in the Minigtry of Environment and Tourism
(“MET”) documents rdlaing to wildlife management and utilisation, community-based tourism and the
establishment of conservancies. The policy seeks to link consarvation with rurd development by
enabling commund area famers to derive financid benefits from sugtainable wildlife utilisstion and
from tourism. It seeks, furthermore, to promote the increased involvement of rurd communities in the
tourism industry. The policy gods are given effect to in an amendment to the Nature Conservation
Ordinance which provides for the establishment of conservancies, and where ro such conservancy
exigs, wildlife councils, in communa areas. Highly significant is the granting of rights of ownership over
dl huntable game, game birds and exotic game to the conservancy committee or wildlife council within
the area of the conservancy or the wildlife council.

3. This process of transferring ownership of game removes the currently existing discrimination between
commercid farmers who have enjoyed the right for some years and communa area farmers who have
never been given this respongbility in terms of the law. It seeks further to strengthen the commonly
held beief tha the community through their traditiond leaders owns game under cusomary law.
Despite this sgnificant step, the most serious obstacle to CBNRM is the absence of secure land
tenure rights for inhabitants of commund lands. Illegd fencing exacerbates the Stuaion. The most
authoritative statements of government policy on commund land provide for a sysem of land
adminigration through land boards which will be accountable to government and locd communities,
whilst sharing certain responghilities with traditional leaders and regiond and locad government.
Missng from the policy is an clear satement on the various land tenure options that might exist under a
future system. Tenure insecurity remains a serious congtraint to the development process on commund
land.

4. The consarvancy amendment provides for the establishment of conservancies and wildlife councils.
Besdes requiring that the conservancy committee be representative of people residing in the
conservancy, that the conservancy committee has a congtitution containing certain minimum safeguards
in regard to transparency, accountability and fairness to members and a defined geographic ares, the
lega form that the conservancy committee must adopt is not prescribed. It is accordingly permissble
for a conservancy to incorporate itsef as a voluntary association, trust or a co-operative and to
engage in busness activities through various legd forms, including a close corporation or a partnership.
The chdlenge exigts to marry an effective naturd resource management body with existing leadership
and management structures with which members of the conservancy fed comfortable.

5. Ownership of game conferred by the conservancy amendment has important implications because
consarvancy committees and wildlife councils will enjoy the same rules in regard to hunting that
owners and lessees of commercid land currently exercise under the Nature Conservation Ordinance.
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6. While agriculture may impinge upon CBNRM activities it can be compatible with its goas. Forestry
policy is, however, not entirely in support of CBNRM in that it directs that community benefit from the
utilisation of forests must be subordinated to the principle am of environmenta stability and ecologica
balance. Nevertheless, more recently with the development of new forestry policy and a new Forest
Act the focus has shifted towards investigating the possibility of declaring community forests over
which a community management structure, such as a conservancy, would have respongbility.

7. Inland fisheries dso make reference in policy documents to the need for locd people in communa
aress to share income generated from the resource, but place the focus more on the assstance
required from traditiond and loca authorities in the enforcement of legidation.

8.  Community-based tourism is regarded as the most important nonconsumptive use of wildlife in
communa aress. It is accordingly an industry which exhibits tremendous potentid to generate
meaningful financid returns to communities who are active in the CBNRM process. To facilitate the
informa sector’s involvement in tourism, legidation would have to amended to impose more flexible
sandards on the industry, private sector tourism enterprises need to encouraged to enter into joint
ventures with communities, there needs to be more infrastructura investment in communa aress and
community-based tourist operators need to be drawn into the plaming fora sst-up by the industry.

9. Governmentd inditutions of both the forma type, such as regiond government and of a traditiond
sort, in the form of traditiona authorities, can prove to be both a hindrance and an asset to CBNRM.
Regiond councils have statutory powers to plan the development of the region taking to account the
sengtivity of the natura environment, but could dso be an impediment to locd initiaives if they
atempted to highjack development project activities for their own benefit. Smilarly, traditiond
authorities in some communa aress enjoy legitimacy and could play a condructive role in the
formation of consarvancies and wildlife councils, whilst in other areas where ther authority is less
grong, they could smply get in the way. The lack of clarity as to the government’s intention
concerning the future role of regiond councils and traditiona authoritiesin land boards, and the precise
planning role intended for regiona councils, congtitutes a serious impediment to the development of a
coherent policy in regard to decentralised management of naturd resources.

10. A generd consensus exists concerning the need for greater co-ordination of development planning in
Namibia. At present, despite the efforts of the Nationd Planning Commission, regiona planning is il
undertaken mostly by centra government. This leads to a communications breakdown in regard to the
flow of information required for proper planning. This is felt paticularly in aress of land use and
environmenta planning. The proposed Land-Use and Environmental Board and the office of the
Environmenta Commissioner could provide useful models for future planning authoritiesin Namibia



1. INTRODUCTION

It is anticipated that the Nationd Assembly will in its forthcoming sesson pass an anendment to the
Nature Conservation Ordinance, 1975 (the “conservancy amendment”), so as to provide for an
economicaly based system for the sustainable management and utilistion of game and to facilitate
wildife based tourism in commund areas. This step will remove the currently prevailing discrimination
In access to resources by putting commund farmers on a amilar footing with commercid farmers
when it comes to the utilisation of game on land they occupy. Moreover, it poses an enormous
chdlenge to locd communities, government and support agencies to ensure that community based
natural resource management (“CBNRM”) can work; in other words, that it achieves not only its
consarvation godas but is dso economicdly viable. The legidative amendment is accordingly only the
darting point in a long developmental process requiring a greet ded of commitment from dl the
actors, and a concerted effort in training and cgpacity building on the ground.

In this context an undergtanding of the policy and legidative framework for CBNRM is important.
Thisis particularly so since the conservancy mode being promoted by the Ministry of Environment
and Tourism (*MET”), dthough desgned for the management of game, could ussfully be utilised for
the management of other natural resources, such as forests and plants, water resources, inland fish
and game birds. Consaervancies could dso form the inditutiona backbone of community-based
tourism development. The policy and legidative framework for CBNRM s both facilitetive and at
times unnecessaily inhibiting. It is dso confusng, paticularly in the field of land tenure and land use
in communa aress

The purpose of this review of the policy and legidative context of CBNRM isthen to briefly survey
the mogt rdevant sectors and issues, providing an andysis of ther rdevance and implications for
CBNRM. Where posshle reference will dso be made to draft policy and legidation. A full
bibliography of dl pertinent legidation, policy statements and other relevant documentsiis atached as
Appendix A. Sets of these materias have been deposited with the resource centre of the Socid

Sciences Divison of the Multidisciplinary Research Centre of the Universty of Namibia, the LIFE
programme office and the library at the Directorate of Environmenta Affairsin the MET.

GENERAL POLICY AND LEGISLATIVE BACKGROUND

2.1 Policy
The essentiad policy framework for CBNRM is to be found in MET documents entitled
“Wildlife Management, Utilisation and Tourism in Communa Arees’, “The Establishment of
Consarvancies in Namibid’ and the “Promotion of Community Based Tourism”, dl published
by the Ministry in June 1995.

The objectives of the Minidtry as spelt out in the first two documents are:

Nature Conservation Ordinance, No. 4 of 1975. The Ordinance will be amended by the Nature Conservation
Ordinance Amendment Bill
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2.2

0] to remove discriminatory provisons from the Nature Conservation Ordinance, 1975
by giving conditiond rights over wildlife to communa area famers amilar to those
dready enjoyed by commercid farmers;

(i) to link conservation with rura development by enabling commund area farmers to
derive direct financid benefits from the sustainable use of wildlife and from tourism;

(i) to provide through the establishment of conservancies both a mechanism and an
incentive to rurd people to conserve wildlife and other natura resources by means of
shared decision-making and consegquent community benefit.

The main principles of the policy on the promotion of community-based tourism are;

() to activdy promote the increased involvement of rurd communities in the tourism
indudtry, in the running of enterprises, tourism planning and representation on existing
and future tourism forg;

(i) to ensure that rurd communities have greater access to benefits from tourism by the
creation of gppropriate legd mechanisms and incentives,

(i)  to ensure that the development of tourism on commund land is acceptable to the
people living there;

(iv)  to encourage the forma tourism industry to cooperate with the informa rurd based
tourism sector;

v) to ensure that tourism development within Namibia is environmentaly sustaingble.

The policy framework is of great relevance to and has pogtive implications for CBNRM in
Namibia by: firdly, expresdy recognising that years of neglect by the colonid administration
have resulted in the serious underdevelopment of the communa areas and their inhabitants;
secondly, requiring that affirmative steps be taken to redress discrimination as it exists in both
access to natura resources (particularly wildlife) and opportunities to benefit financidly from its
suganable utilisation; thirdly, fadlitating the involvement of rurd communities in tourism
enterprise development and tourism planning; and findly, combining loca knowledge and
MET and other scientific expertise to preserve wildlife and protect biodiversity.

Legidation

The legidation that impacts on CBNRM is wide-ranging and is contained in various
datutes including those concerned with the environment, land, agriculture, forestry, fisheries,
wildlife, planning, tourism, smdl enterprise development, regiond government and traditiond
authorities, and by reference to customary law.

The legidative framework is a the same time both facilitative of CBNRM and a hindrance to
it. Traditiondly legidation in this area has had a strong ideologicd bias towards the politicaly
powerful sectors of the population. This has meant in practice that legidation has focused
largely on the forma commercid sector, whilst ether specificdly exduding rurd communities



6

2.3

24

from its operation or providing them with a separate and inferior set of rights. The effect has
been the further margindisation and underdevelopment of such communities. However, the
legidative framework, with gppropriate modifications, could in some instances provide the
legd parameters for postive development in CBNRM. An example is the amendment to the
Nature Conservation Ordinance referred to earlier.

This review will accordingly focus on the sectors and issues referred to above. For the
purposes of brevity, the treetment of legidation will not be comprehensve but will impart
aufficient information so as to dert those involved in CBNRM to the most relevant provisons
for their programmes. There are a number of important areas which impact on CBNRM and
the formation of conservancies, such as the law relating to taxation, water and the genera
environment, which are too wide-ranging to form part of this review. For the users on the
ground it might be appropriate to develop a smpler manua which will be of more practica
vaueto them.

Customary Law

Cugtomary, or “indigenous law” as it is sometimes cdled, is a source of law rdevant to
CBNRM in that it provides a st of legd rules, particularly for the dlocation and use of land,
which regulate communities living on commund land. It can be digtinguished from western or
generd law in that it is generdly unwritten and therefore survives in an ord tradition.* This
makes its ascertanment more difficult and its rules unsystematic and subject to diverse
interpretations. It adso only has authority where people are amenable to its acceptance.
Consequently, its enforcement and efficacy is largely dependent upon the respect and
legitimacy enjoyed by the traditional authority structures charged with its implementation. As
far as CBNRM is concerned there are reasonably developed customary rules relaing to land
administration, hunting and forests® athough the degree to which such rules are adhered to is
not clear.

There is a consderable body of satutes deding with the adminigtration of commund land, but
studies have shown that the Statutory rules are ignored in practice.® The Condgtitution states that
the cusomary law in force at the date of independence shdl remain in force to the extent it
does not conflict with the Constitution or any other statutory law.” Some commentators argue
that chiefs and headmen have retained important powers over the dlocation of land according
to customary law,® whilst others are of the opinion that they enjoy extremdly limited authority
over land adminigtration Since such customary rules have been overridden by statute.®

Consarvancies and Wildlife Councils

2.4.1 \What are conservancies and wildlife councils?

© © N o

T.W. Bennett, Application of Customary Law in Southern Africa (1985). However, some communities in Namibia
have attempted to codify customary law.

M. Hinz, “Customary Land Law and the Implications for Forests, Trees and Plants’, Food and Agricultural
Organization, October 1995.

Ibid.

Namibian Constitution, Article 140(1).

Ibid.

P.C. van der Byl, unpublished legal opinion, October 1992.
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The policy on conservancies has been set out aove. It recognises the importance of
granting rurd communities a sake in the conservation of wildlife by giving them a
mechanism to acquire increased rights over wildlife in their area. A conservancy conssts
of an area of commund land sat aside by a community or agroup of communities within
a defined geographica area who are jointly accorded the right to sustainably manage,
conserve and utilise wildlife and other natura resources within such area Although the
focus in CBNRM is on communa area conservancies, they have existed on commercia
farms for sometime.

No spexific policy framework exigts for the crestion of wildlife councils™ The function
of such councils in terms of the conservancy amendment is to manage on a sustainable
basis and to co-ordinate the utilisation of wildlife, including the benefits to be derived
therefrom, in areas outside of conservancies, private farms and proclaimed conservation
areas. Further purposes may be to co-ordinate wildlife and tourism planning and its
integration with other land-use planning in the particular area of jurisdiction of the
council; and to provide a communications forum for liason between MET, other
Minidtries, regiond governors, NGOs, loca leaders and the private sector on wildlife
and tourism issues™

The absence of policy or coherent thinking in regard to the formation of wildlife councils
degtines to ensure that they will not conditute effective management structures. Their
generd responghility for wildlife management is understood, yet the wildlife coundils
compoasition, powers, relationship with MET fidd staff, operational budget and related
issues need to be spelt out. It is dso unclear asto the effect on the council’ s jurisdiction
of a conservancy being declared in its designated area. There is accordingly grester
emphasis being put on conservancies as the gopropriate mechanism for implementing
CBNRM in commund aress.

The digtinction between conservancies and wildlife councilsis essentidly in the fact thet a
conservancy is a community ingitution managed by a conservancy council (probably
conggting chiefly of community members) whereas a wildlife council is thought to be a
joint body of both community members and government not representing a particular
community but acting on behdf of people in a region who have not yet formed a
conservancy.

Legidative effect is given to this policy in the conservancy amendment. There is every
reason to beieve that during early 1996 the Bill will be passed by the Nationd
Assembly in subgantially the same form asit is currently drafted.

2.4.2 How is a conservancy declared?
The Minigter of Environment and Tourism may declare an area outsde of a proclamed

conservation area to be a conservancy.*? The purpose of such adeclaration isto enable
inhabitants of a consarvancy to derive benefits from the management and use of wildlife

10

1
12

Wildlife Councils were included in theconservancy amendment at the insistence of the Directorate of Resource
Management in the MET.

Manual entitled “ Conservanciesin Namibia: Guidelines for staff of the Ministry of Environment and Tourism”.
Section 2 of the conservancy amendment amends section 14 of the Nature Conservation Ordinance.
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in the conservancy. The use may be “consumptive’, meaning the permanent remova of
wildlife from an area, such as with trophy hunting or “non-consumptive’” which refersto
the retention of the wildlife population in an area and includes use for recrestiond,
educationd, research, cultural, aesthetic or related purposes. The primary non
consumptive use would of course be community-based tourism.*®

A “proclaimed consarvation ared’ is not defined in the conservancy amendment but
would presumably refer to a game park or nature reserve declared in terms of s14 of the
Ordinance.

2.4.3 The requirements for registering a conservancy

The Minister may register a conservancy a he request of a community inhabiting a
communa area™ “Commund ared’ is defined as “ a geographic area habitually inhabited
by a spedific traditiond community. The definition of “traditiond community” is taken
from the Traditiona Authorities Act, 1995 *and indudes members of the community
resding outsde of the common communa area.

This has potentialy negative implications for CBNRM by dlowing persons who are not
resdent in a consarvancy aea to exercise control over the management of a
conservancy and derive financid benefits therefrom, since it waters down the underlying
principle of the link between sugtainable utilisation and financid benefit.

The Minister must be satisfied of anumber of factors before registering a conservancy.

Consarvancy committee

The community must establish a conservancy committee representative of the people
resding in the conservancy. The threat of persons not resident in the conservancy area
taking control of the management of the conservancy, dluded to above, s somewhat
tempered by this residence requirement.

The method by which representation is to be measured is not prescribed and it can thus
be assumed that, dthough an eection of committee members would be aclear indication
of representativeness, a less forma selection process might also be sanctioned. The
informa procedure takes into account the distances, undeveloped communications
infragtructure and the meagre resources of people living in the rurd aress.

The composition of the conservancy committee is not prescribed, except that it must
include at least one traditiond leader. *Accordingly much is left to community initiative
and choice.

Consarvancy condtitution

The legidlative framework for community-based tourism is set out in paragraph 7 below.
Conservancy amendment, section 4.

Traditional Authorities Act, No. 17 of 1995.

Conservancy amendment, Section 28A(1)(a).
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The conservancy committee must have a condiitution displaying a commitment to, and
drategy for, the susanable management and utilisstion of wildlife within the
conservancy. Included in the congtitution should be:

operating principles showing a commitment to CBNRM;

a procedure for determining eigibility for membership, and an application process for
membership of the conservancy;

the rights and obligations of members,

aprocedure for sdlecting, and the powers of the conservancy committee members
provisons for the drawing up of a management plan (eg. monitoring wildlife
populations, determining quotas, €tc.)

aclause on financid matters, and

a procedure for resolution of disputes between members.

Finances and benefits

The conservancy committee must have the ability to effectively manage the income and
funds of the conservancy and an appropriate method for the equitable distribution of
benefits to the members of such conservancy from the consumptive and non
consumptive use of wildlife. These procedures would aso be set out in the congtitution
and include provisions ensuring that dl funds of the conservancy are handled in a proper
and transparent manner.

Regigration

The conservancy committee must gpply for regigtration of the conservancy in a manner
prescribed by regulations (the regulations have il to be drafted).

Areaof jurisdiction

The geographic area of the consarvancy must be sufficiently identified by way of its
physica boundaries taking into account the views of the regiond council for the area.
This is an important step as it determines not only the area of jurisdiction of the
conservancy committee but also affects its composition.

2.4.4 Registration of wildlife councils

The Minister may register wildlife councilsin respect of commund land after consultation
with the communities concerned. It is anticipated that wildlife councils will conss of
representatives of the MET and of locd communities, dthough the Bill is dlent on the
compostion of such councils. It is anticipated that their functions will be set out more
fully in the forthcoming regulations. As was mentioned earlier the councils will probably
not be highly sgnificant to CBNRM and it is hoped that they will not prove to be a
hindranceto it.

2.4.5 Rights of conservancies and wildlife councils
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Once a consarvancy or a wildlife council has been registered, the conservancy
committee and the wildlife council have the right and the duty to manage wildlife
resources within their area of jurisdiction. However there is a distinction drawn between
the utilisation of these resources. Conservancies are entitled to sustainably utilise wildlife
by hunting and enjoy the right to the proceeds generated from hunting and other non-
consumptive uses, such as tourism. Councils, on the other hand are merely charged with
the responghility of managing and co-ordinating such utilisation and the proceeds
generated therefrom without any right to direct financid benefit from such management.
If one is of the view tha the councils will not be a rdlying point for CBNRM in
commund aress it is not a bad approach to dlow communities to benefit financidly
through activities such as community game hunts at the expense of the councils coffers.
However, if the lack of commitment by government to budgetary support to regiond
government is anything to go by, wildlife councils smply will not have the the finances to
carry out their intended functions.

The rights and duties of both conservancies and wildlife councils are exercised subject to
the provisons of the Nature Conservation Ordinance, 1975 (with the exception that,
unlike commercia farmers, consarvancies and wildlife councils will not be required to
erect game proof fences) and subject further to quotas agreed to by the Minigter.

2.4.6 Variation or rescinding of rights

The Miniger may vary, impose further conditions or rescind the regidration of a
conservancy or wildlife council where in the opinion of the Minigter the conditions under
which the conservancy or wildlife council were declared are not being met. In such a
case the conservancy or wildlife council concerned is entitled to make representations to
the Minigter in this regard.

Thiswould typicaly be where the conservancy is no longer representative of the people
living in the consarvancy area or the wildlife councl fals to manage wildlife under its
jurigdiction in a sugtainable manner.

2.4.7 Ownership of game

A consequence of regidration is that a conservancy committee or awildlife council isthe
owner of dl huntable game, huntable game birds and exotic game lawfully on such
consarvancy or within the area of jurisdiction of the wildlife council. Granting ownership
to conservancy committees has considerable Sgnificance for CBNRM in that for the first
time inhabitants of communal land are being given the right to make decisions concerning
how the wildlife resources on commund land should be utilised. By giving ownership
over game to conservancies the MET is effectively promoting a sense of responshility
and connection with wildlife resources which accords with the commonly held view that
the community through their traditiond leaders owns game under customary law.

Much work has gill to be done in designing appropriate legd indtitutions for holding
conservancy rights, determining the most effective compostion for conservancy
committees, a process for granting quotas and developing a management plan and so
forth. Despite the many quedtions this policy poses, it ggnifies a highly sgnificant
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departure from the traditional centralised manner of managing resources and a huge
opportunity to prove that CBNRM is a viable option for the future.

LAND

3.1 Poalicy on Communal Land

Asvirtudly dl CBNRM activities are located in communad aress, the policy on communa land
is of crucid importance to CBNRM in Namibia. In the absence of a clear policy framework
for land reform it is extremdy difficult for communities, government and those working with
them to devise a clear development drategy for these areass. The dilemma is fdt acutely in
conservancy development. On the one hand government is intent on devolving authority to
communities to manage naturd resources sustainadly, giving them ownership over game and
cregting the legidative framework to facilitate this process(such as with the conservancy
amendment). Yet on the other hand the land on which these communities and the naturd
resources are Stuated is not owned by them and subject to aland tenure system that accords
them little certainty or security.

It is no secret that the government is presently preparing a nationd land policy. This policy
needs to urgently address the tenure Situation on communa land and the process of developing
the policy mus include wide consultation with the representatives of people living on
commund land.

3.1.1 The National Conference on Land Reform and the Land Question

The mogt authoritetive satement of government policy on communa land is to be
derived from the resolutions of the 1991 National Conference on Land Reform and the
Land Question. Although the resolutions of the Conference were never formally adopted
by government, they congtitute a consensus reached by mgor players both within and
outside of government. The Conference acknowledged that commund areas sustain the
great mgority of Namibian farmers and that commund land should for the present be
retained, developed and expanded where necessary. Of critica importance to CBNRM
is the resolution on access to communa land. It provides that:

@ as provided for by the conditution, al Namibian citizens have the right to live
wherever they choose within the nationd territory;

(b) in seeking access to communa land, applicants should take account of the rights
and cugtoms of thelocd communitiesliving there;

(© in land digtribution priority should be given to the landless and those without
adequate land for subsistence;
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The policy on access cannot escape the condtitutionaly entrenched right of citizens to
reside wherever they choose” However, the unrestrained exercise of this right could
result in the undermining of preferred land-use options by local communities living on
communa land. This scenario is dready playing itsdf out in Eagtern Bushmanland with
the threat of Herero cattle farmers moving into the territory and destroying the livelihood
of the Bushmen people, despite the fact that the consensus at the Nationd Conference
was that the San people should receive specid protection for their land rights.
Consarvancies are dso extremdy vulnerable to this form of land invasion, particularly in
times of drought. Safeguards must accordingly be built into policy and legidation to ded
with these conflicts. The conference resolution does however seek to place limitations
on the free settlement of people by requiring that in applications for land account should
be taken of the rights and customs of loca communities and that the poor should receive
preference.

The further important implications of the resolutions of the conference are:

0] there is no direct reference to CBNRM or the need to diversify land use
practices. However, the conflict of interest between wildlife conservation and
the need of farmers to effectively protect their livestock and crops from damage
and losses is emphasised.

(D) women are Sngled out for particular attention in relation to thelr right to own and
bequesth land, receive training, low interest loans and fair representation on land
boards deding with the dlocation and use of land in communal aress.

(i) the respongbility for land adminigtration should be shared between traditiond
leaders, regiona and local government and land boards. The land boards would
adminigter the dlocation of commund land and be accountable to government
and their locad communities.

(iv)  illegd fencing of land must be stopped and al illegd fences must be removed.

V) al NGOs and co-operatives active in the field of rura development should be
asssted by government.

Sgnificantly the Conference did not give guidance in its resolutions as to the options for
a future land tenure system in Namibia. Security of tenure, whether it be in the form of
group or individud tenure, is crucid for the development of CBNRM because without it
the development options of communities are limited and their ability to attract investment
capitd severdly condrained. A further limitation of the Conference was that the
indtitutiona arrangements for the management and alocation of land were left (probably
purposdy) very vague. Whilgt it is envisaged that land boards will teke over the
dlocatory role in respect of land from traditiond leaders, the authority in which the
ownership of communa land will vest isunclear.

3.1.2 The People’ s Land Conference

17

Namibian Constitution, Article 21(1)(h).
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The conference organised by the NGO sector in September 1994 brought together
community representatives from the various regions of the country to assess the progress
of the land reform process as well as to make a postive contribution to the continuing
debate on the issue. The resolutions of the conference do not have any officid status but
are a grong indication of the priorities for land reform identified by those people living
with the issues on a day-to-day basis and hopefully will provide guidance to government
in the future formulation of policy. The mogt sgnificant resolutions for CBNRM were:

@
(b)

(©

(d)

C)

(®

()

commund lands should not be commercidised but opportunities improved,

women should be treated as equd partners with men in dl aspects of
development, including natura resource management and land reform;

uncontrolled fencing must be stopped immediately and a commission of enquiry
gppointed to investigate the Stuation with aview to proposng law reform;

land should be administered through regiond land boards conssting of regiond
government, traditional leadership, farmers unions and specid interest groups,

legidation must be enacted to guarantee “appropriate ownership and control”
over natura resources by communities;

decisons on land should be based on proper land use planning procedures and
am a sudtainable use;

a ndiond commission condsting of regiond government, traditiona leaders,
community organisations and NGOs should be established to speed up land
reform.

The resolutions accordingly contain a number of decisons, such asin reation to fencing,
adminigration of land, devolution of control over resources to communities and
sustainable use that are supportive of the CBNRM approach in Namibia.

3.2 Legidation on Communal Land

The law relating to land tenure on communa land is complex and not easy to ascertain. Much
of it is derived from antiquated South African gtatutes from the aparthed era and totdly
ingppropriate to a post-independent Namibia based on a democratic condtitutiona order. For
the purposes of this review reference will accordingly be made only to the sdected questions
below with relevance to the CBNRM issue.

3.2.1 Who owns communal land?

The legidative path of the ownership of communa land prior to independence is
tortuous. For the sake of completeness it is sketched in the accompanying box.
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However, the Conditution clearly transfers ownership of al commund lands which
previoudy vested in any government authority to the Government of Namibia.™®

The pogtion prior to independence was briefly as follows: in terms of the Treaty of
Peace and South West Africa Act, No. 49 of 1919 land held by the German
colonid adminidration effectivdy became Crown (or State) land of South West
Africa with the South African Parliament retaining authority over land rights. A
subsequent proclamation of the Governor-Genera of South Africa authorised the
Administrator of South West Africa to set aside Crown lands as reserves “for the
use and benefit of aborigind natives’. In 1954 the adminidration of “native affars’
was transferred to the rdevant South African authority and dl land reserved and set
asde “for the sole use and occupation of natives’ was vested in the South African
Native Trust established by the Native Trust and Land Act, No. 18 of 1936.
Following the Odendaal Commission Report *°the Development of Sdf-Government
for Native Nations in South West Africa Act, No. 54 of 1968 was enacted
intending to assg the “naive naions’ in South West Africa to deveop into
independent self-governing nations. The Act accordingly recognised Owamboland,
Okavangoland, Hereroland, Kaokoland, Damaradand and Eastern Caprivi as “ native
netions’.

Theresfter this Act was repedled in most regions of Namibia by the Representative
Authorities Proclamation, 1980 (*AG 8”) with the exception of Bushmanland. AG 8
provides further that the ownership of communa lands which vested in the South
African Development Trust (formerly the South African Native Trust) wasto vest in
the government of the Territory of South West Africa. Consequently the various
representative authorities acquired control over @mmund land fdling under their
jurisdiction. Such land thus logt its satus as an asset of a trust and became the
property of the government of the Territory.

Shortly prior to independence the powers, duties and functions of the various
representative authorities were trandferred to the Administrator-General and AG 8
was findly repeded by the Condtitution.

3.2.2 Who administers communal land?

Under the colonid adminigtration magistrates and superintendents were given generd
control over reserves within ther digricts induding the making of dlotments of
commund land. Significantly the applicable regulations did not give the authority to dlot
land to traditional leaders, who were merely subordinate administrative officers carrying
out the indructions of these officids® In fact, the regulations specify that a headman
ghdl not make any alotment of land, ether to newcomers or by way of redistribution of
land dready occupied, nor shal he or she under any circumstances deprive any person
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Ibid, Article 124 and Schedule 5(1).

The Report of the Commission of Enquiry into South West African Affairs, which considered policies on “native
reserves’ and the question of self-government for different ethnic groups.

Regulations contained in Government Notice 60 of 1930.
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of any land which such person occupies except upon the express order of the
Superintendent.?*

The practice is somewhat different, however. Traditiond leaders bdieve that commund
land is owned by the chief or king and dways have been actively involved in the
dlotment of land in terms of customary law. Despite thelr formd margindisation in the
legidative framework, government defers to their advice concerning land administration,
an example being the gpplication for Permisson to Occupy commund land where the
opinion of the relevant traditiona authority is sought prior to any decison being taken.
The land dlocation functions of traditiona leaders is the subject of controversy and
resisted by some.? Land administration in terms of customary law is beyond the scope
of this review and is the subject of a land reform process currently under way aimed at
introducing a more efficient and equitable system of land tenure.

3.2.3 How does the Permission to Occupy operate?

The Permission to Occupy (PTO) is atype of licence granted by government in terms of
regulations published wnder the Bantu Administration Act, 1927 read with the Bantu
Trust and Land Act, 1936.%* The PTO comes in two forms- an urban variety issued by
the Minigtry of Regiond, Locad Government and Housing and a rurd version issued by
the Minigry of Lands, Resettlement and Rehabilitation the latter form being of most
relevance to CBNRM.

PTOs may be granted in respect of ether resdentia, church, school or trading
dlotments. They condtitute the only form of title to communa land other than dlotments
according to customary law. Given the measure of tenure security that they offer, trading
PTOs have become a mechanism for entrepreneurs to gain formal rights of access to
plots Stuated in scenic parts of the country to build tourism establishments, such as
lodges and campsites. More recently various communities have successfully gpplied for
PTOs and embarked on tourism activities themselves or as partners in joint ventures
with outsde operators.

The procedure for gpplying for a PTO is not laid down in law but more recently a
relatively smple agpplication process has been developed by government, the steps of
which are®

() theapplicant must complete an officid gpplication form.
The gpplication form must be accompanied by a sketch plan identifying the site

goplied for. In addition the MET requires that an environmentd checklist be
completed for tourism related applications. The information requested includes

21

22

23

24
25

Regulations contained in Government Notice 68 of 1924. Since Proclamation 11of 1922 has been repealed by the
Local Authorities Act, 1992 these regulations are no longer in force.

It isreliably rumoured that certain headmen are making people pay for the right to reside on communal land, whilst
in other areas people openly defy the authority of traditional leaders and settle where they please citing Article
21(2)(h) of the Constitution.

Bantu Administration Act, No. 38 of 1927.

Bantu Trust and Land Act, No. 18 of 1936.

J. Howard, “ The Permission to Occupy”, unpublished paper, November 1995.
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details as to the Sze, condruction materias and guest activities of the proposed
development, the involvement of locd communities, the regiond and nationd
benefits, the effects on other users and the environmenta impacts. Where any
goplication is likdy to have a ggnificant environmenta impact, the gpplicant may
be required to conduct a full environmental impact assessment.

(i)  the application form and sketch plan are sent to the appropriate traditiona
authority and regiond governor for their comment or endorsement.

This is an important step as it gives local communities a chance to comment not
only on the socid or economic desirability of the tourism development but dso on
the potentid environmenta impacts.

(i)  the application form and sketch plan are forwarded to the Ministry of Lands for
condderation by a minigerid PTO sub-committee. Presently there are
unnecessary ddlays in processing applications because the members of the PTO
sub-committee do not have the necessary authority to make gppropriate decisons
concerning such gpplications.

(iv) a recommendation is made by the PTO sub-committee to the Permanent
Secretary in the Minigry of Lands, and if gpproved, a certificate entitling the
holder to occupy the designated portion is signed by him or her.

(v) aletter making an offer, together with arenta demand note for the first year's fee
is sent to the applicant.

(vi) upon payment of the fee the Minigtry issues the certificate and the holder is then
entitled to occupy the land.®

The PTO is usudly made subject to certain conditions contained in a schedule to the
certificate, providing amongst other things that the dlotment may not be used for
purposes other than those for which it has been dlotted, and that the holder may not
trandfer or lease the dlotment without permisson from the Ministry and is not entitled
upon the withdrawd of the PTO to any compensation from government for
improvements made on the dlotment.

The PTO system has many deficiencies, the most Sgnificant of which is the inedequate
tenure security it offers. Normdly the alotment is made for an indefinite period but there
are various grounds on which it may be cancelled, including where the land is required
for officd use. Theindefinite period of the dlotment is controversid fom the sde of the
community who may have difficulty ousting an unpopular holder of the PTO for avery
lengthy period of time.

Should the ingtitution of a PTO survive the land reform process it should be remoddled
into a fixed term lease, subject to proper community scrutiny. A future land law should

% The document “Application for Permission to Occupy a Site” and the Schedule containing standard conditions

relating to PTOs are are attached as Appendix B.
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permit communities to issue PTOs and benefit from the rental charged, particularly
where ther rights of access to grazing or water points are restricted by the development.
In spite of the present lack of security surrounding PTOs, the tourism industry has made
sgnificant investments in building tourist accommodation on PTO dlotments.

3.2.4 What rights do occupiers of communal land have over natural resources?

As has been discussed in the previous section the occupiers of commund land do not
have secure rights of tenure, and ancillary to thisis the limited rights they enjoy in relation
to the utilisation of naturd resources. Various statutes have accorded them further rights
but these entitlements have fdlen far short of ownership of resources and have thus not
inspired responsble CBNRM practices. The conservancy amendment is a highly
sgnificant departure from the past gpproach and, as has been mentioned, could form the
ingtitutiona base for the corferring of further rights over naturd resources. The rights
occupiers of commund land presently hold in connection with wildlife, forests and inland
fish are described under separate headings below.

3.2.5 Fencing of communal land

Land enclosure or illegd fencing of commund land is a growing problem in Namibia
which could pose a significant threat to CBNRM. Fields are frequently fenced to protect
crops from livestock or to secure exclusive grazing areas with or without the permisson
of traditiona authorities. This practice has been condemned and there is pressure on
government to legidate to declare such practicesillegd.

Currently there is no statutory authority to prevent such fencing. There are two Satutes
rdating directly to fencing. The Fencing Proclamation, 1921 *’regulates the erection of
dividing fences between adjoining properties but does not gpply to commund aress. The
other is the Native Reserves Fencing Proclamation, 1926 »which authorises the erection
of fences a the boundaries of commund areas, where the adjoining land vests in the
Sate, but is slent on the issue of fencing within communa aress. Any legiddive
intervention would have to ded not only with curbing illegd fencing in the future but dso
condder drategies for the dismantling of exigting illega fences.

3.2.6 Land Reform and conservancy rights

The debate over land reform is by no means over. Whilst government has as yet to
formulate a comprehensve policy and programme for land reform, pressure for
legidaive intervention with regard to communa land tenure continues to mount. A Bill
on Commund Land has been drafted and is believed to currently be undergoing a
revision, but to date government has not committed itself to opening up the process of
land reform to public scrutiny and the contents of the Bill remain under wraps.

The resolutions of the 1991 Nationd Land Conference and subsequent unofficid
pronouncements by government officids would suggest that the generd thrust of

28

Fencing Proclamation, No 57 of 1921.
Native Reserves Fencing Proclamation, No 12 of 1926.
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government policy on communa land is to remove the authority over and rights to
commund land currently enjoyed by traditiond authorities on behdf of inhabitants of
communa areas and to transfer this authority to regiond land boards. Although the
future role traditiond leaders may play in support of land boards is unclear, it would be
unwise not to tap into their expertise in repect of local land- use patterns and experience
in the resolution of land disoutes. In any event, the Condtitution foresees a continuing
advisory role for traditiond leaders by providing for the establishment of a Council of
Traditiond Leaders to advise the Presdent on the control and utilisation of communal
land.?®

This gep, if wisdy implemented, could postively impact on CBNRM by creating a
more equitable and effective system of land adminigtration with the capacity to
implement a more diverse land tenure regime. Further reforms which could provide a
supportive framework to CBNRM are:

(@ aflexible gpproach to land tenure granting recognition and protection to various
forms of land rights and enabling not only individuas but aso legdly condituted
communities and groups to exercise joint ownership rights over land. This would
provide a sound legidtive basis for the promotion of community conservation and
tourism activities through conservancy devel opment;

(b) the regidration of land rights with the appropriate land board to ensure legal
certainty. Thisisimportant not only for the holder of rights in order to assert such
rights, such as againgt an unlawful occupier of conservancy land or to use as
collatera for obtaining loan finance, but aso for outsders such as potentia
investors who need certain guarantees tha formd title gives before they commit
ggnificant capita into a conservancy enterprise;

() the protection of group land rights from their abrogation by the uncontrolled
settlement of people from outsde the community. This poses avery red threat to
wildlife based conservancies where, for ingtance cettle farmers sdttle in the area
and radicdly transform the communities chosen land-use practices. On the one
hand respect for the freedom of movement, residence and settlement clauses of
the Condtitution dictates that persons not traditiondly resdent in the particular
community should be entitled to qudify for land rights in that community, but on
the other it would be judtifiable to require that land boards take into account the
opinions of exigting inhabitants when considering new land dlocations;

(d) the declaration of illegd fencing as an offence. This refers to the fencing of
communa land in the absence of any statutory authority to do so. Unless curbed
this practice could serioudy affect the viahility of wildlife conservancies by cutting
off the migration routes of various species of game. The policy would have to be
flexible enough to encompass environmentaly sensible enclosure such as where a
consarvancy is fenced off to protect its grazing from stray cattle. The provisons
would also have to provide a procedure for deding with illegd fencing dreedy in
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Namibian Constitution, Article 102(5).
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C)

(®

()

exigence, such as a time-scde for its dismantling and the consequences of a
falureto do so;

a clear statement as to the compostion of the regiona land boards and their
relationship with regiona and loca authorities. There have been incidents of loca
and regiond government dructures interfering with the establishment of
conservancies under the erroneous assumption that they hold a monopoly over
development initiativesin the rura aress,

provisons on land-use planning to ensure that effective inditutional connections
are made with planning bodies in existence and under contemplation, including
those tasked with environmentaly sustainable natural resource management. Here
the proposed Environmenta Commissioner contemplated by the MET and the
Land Use and Environmentd Boards suggested by the Minigry of Lands,
Resettlement and Rehabilitation are of centra importance;

the egablisiment of an effective, speedy and inexpensve tribund for the
adjudication of land disputes. Land dlocation has under customary law dways
generated frequent land disputes with consequent disruption to  community
coheson and harmony. This trend is likely to continue, and in the case of
conservancy development perhaps intensfy where communities gain increased
access to financid benefits. Perhaps the most cost effective approach would be to
give to the Lands Tribund dready edablished in terms of the Agricultura
(Commerciad) Land Reform Act, 1995 *a wider jurisdiction to indude the
adjudication of disputesin terms of the new Land Act.

The uncertainty over the future of land tenure in respect of communa land represents the
mog ggnificant sumbling block to the successful implementation of CBNRM in
Namibia The future is unfortunately not yet clear. It is accordingly hoped that
government will take serioudy the advice of those who are ingsting that the Minigtry of
Lands initiate amgor publicity and consultation campaign in dl regions of the country in
order to develop a nationd land policy based as far as it might be possble on a
consensud view asto content of land reform in the future,

HUNTING OF GAME®

41

Introduction

The most important legidation in this area is the Nature Conservation Ordinance, 1975
because it is the basic law on game which applies to dl of Namibia® As was stated earlier,
the Ordinance is to be further amended by the Nature Conservation Ordinance Amendment
Act, 1996 to permit conservancy committees, subject to the provisons of the Ordinance and
further subject to quotas agreed to by the Minigter, the right to hunt game and to permit trophy
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Agricultural (Commercia) Land Reform Act, No. 6 of 1995.
This section is based on a paper written for the Nyae Nyae Bushman Foundation and reproduced with the

author’ s permission.

The Ordinance has been amended by Ordinance 4 of 1977, Ordinance 16 of 1980, Act 27 of 1986, Act 6 of 1988,
Act 17 of 1988 and Act 31 of 1990.
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4.2

4.3

4.4

hunting as a form of income generation for their members. They will aso enjoy the same rights
to wildlife under the Ordinance as presently enjoyed by owners and lessees of land, including
the further rights to lease hunting rights, the sde of game, game meet and skins, etc.

Types of game

The Nature Conservation Ordinance differentiates between severa different categories of
game specidly protected game, protected game, huntable game, huntable game birds, exotic
game, problem animas and other "wild animas’. A list of specidly protected game, protected
game and huntable game birdsis attached as Appendix C.

Specialy protected game include giraffe, dephant, rhinoceros and hippopotamus.

Protected game include roan antelope, cheetah, leopard, tortoises and most species of birds.
Huntable game include bushpig, buffado, dand, oryx, kudu, springbok and warthog.

Huntable game hirds include guinea fowl, sandgrouse, quail and francoalin.

Exatic game are defined as any vertebrates (including bird, fish or reptile) which are non
domestic species with anatura habitat that does not include South Africa or Namibia.

Problem animas include any wild animas which are declared by the Minigter to be problem
animds in dl or a paticular pat of Namibia Such declarations are to be published in the
Government Gazette.

"Wild animds" in generd are defined in two ways. With regard to the provisons on problem
animds, they include any vertebrate belonging to a non-domestic species. With regard to the
remainder of the Ordinance, they include any vertebrate belonging to a non-domestic species
with anaturd habitat that includes South Africaor Namibia

The peopleon land

With regard to the people on the land , the existing Ordinance focuses on three categories. (a)
the owner of the land, which in the case of commund land is defined as the executive authority
of the population group concerned and should now probably refer to the President or under
specific delegation of authority the Minister of Lands, Resettlement and Rehabilitation; (b) the
lessee of the land, who must be a person leasing the land under a written contract with the
owner and actudly residing on the land, but specificadly excluding the lessee of any piece of
land forming part of commund land; and (¢) an occupier of commund land.

Enforcement of the Ordinance isin the hands of nature conservators who include both officias
gppointed in terms of the Ordinance and any members of the police or defence force. The
Ordinance is adminigered in part by a"Minigtry” which is not clearly defined, but would now
probably refer to the Minigtry of Environment and Tourism.

Hunting rules
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4.4.1 Specially protected game and protected game

Normdly, no oneis dlowed to hunt specialy protected game or protected game without
a permit issued by the Ministry.* The pendlty for hunting without a permit any dephant
or rhinoceros is N$200000 or imprisonment for up to twenty years, or both and for
other specidly protected game is afine of up to N$20000 or imprisonment for up to five
years, or both.* The pendlty for hunting protected game without a permit is afine of up
to N$16000 or imprisonment for up to four years, or both.* A person who has been
granted a permit must keep the permit in his or her possession at al times while hunting
and must endorse in writing the number and species of game which was killed, the date
on which it was killed, and a description of the place where it was killed before leaving
the land where the kill took place®

However, the owner or lessee of any land or the occupier of commund land is dlowed
to kill any specidly protected game or protected game (8) in defence of a human life; (b)
to prevent a human being from being injured; or (c) to protect the life of any livestock,
poultry or domestic anima while the life of any such animd is actually being threstened.®
In other words, the predator can be killed only whileit isin the process of endangering a
person or an anima and cannot be chased away and killed later in order to prevent it
from coming back. If a person kills specidly protected game or protected game under
these specia circumstances, he or she must report it in writing to the nearest nature
conservator or to the nearest police office within ten days®

4.4.2 Other game

Normdly, it is illegd to hunt any huntable game, huntable game birds, exatic game or
any other wild anima on commund |land without the written permission of the Cabingt,
which would now be read as the permission of the President.*® The pendlty for hunting
any such game without a permit is a fine of up to N$16000 or imprisonment of up to
four years, or both.*® Here again, a person who has been given written permission must
cary it dong while he or sheis hunting.**

However, as was mentioned earlier, in terms of the conservancy amendment a
conservancy committee or awildlife council will become the owner of dl huntable game,
huntable game birds and exatic game within the area of jurisdiction of each, provided
that such game and hbirds is lawfully in such area. Where, for indance, the game has
been illegaly trangported into the area without a permit the conservancy council will not
become the owner of such game. Any right to hunt such game will be subject to the
same conditions that apply to owners or lessees under the Ordinance- in other words a
permit will be required for hunting huntable game.

Sections 26(1) and 27(1).

Section 26(3), as amended by Act 27/1986 and Act 31/1990.
Section 27(3), asamended by Act 27/1986 and Act 31/1990.
Sections 26(5)-(7) and 27(5)-(7), as amended by Act 27/1987.
Sections 26(4)(a) and 27(5)(a), as amended by Act 27/1986.
Sections 26(4)(b) and 27(5)(b).

Section 28(1)(a)

Section 28(1)(c), as amended by Act 31/1990.

Section 28(2)(a).
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4.4.3 Killing game to protect crops and grazing

Any occupier of communa land may hunt any game, excluding elephant, hippopotami
and rhinoceros, which is destroying or damaging crops or plants on any cultivated land
on such communa land which has been lad out and is being cultivated by the occupier
of the land, provided that the cultivated land is enclosed by a fence gpproved by the
Director.** Any person who kills game under these circumstances must report it in
writing to the nearest nature conservator or to the nearest police office within ten days*

Thereisanillogica (and probably accidental) gap here. While specidly protected game
and protected game can be killed without a permit in commund aress in defence of
human life or to defend livestock (as discussed above), other wild animas (which are
generdly less protected) can be killed without a permit in commund areas only to
protect crops or plants. A more consistent approach would be to make it permissible
for a person to kill any wild anima to protect human life, and perhaps in defence of
livestock aswdll.

There is a provison with regard to the killing of game to protect grazing which appears
to discriminate againg the occupiers of commund land. Whenever the Ministry thinks
thet it is necessary to protect grazing on afarm or other land, it has the power to grant a
permit to the owner or the lessee of the land authorisng him or her to hunt the number
and species of game described in the permit.** However, thereis no provision giving the
occupiers of communa land the right to seek permission to kill game in order to protect
thelir grazing. This would gppear to be in violation of Article 10 of the Namibian
Congtitution, which provides that dl persons shdl be equa before the law and outlaws
discrimination on the basis of sex, race, colour, ethnic origin, religion, creed or socid or
economic gtatus. The conservancy amendment would remove any such discrimination in
respect of conservancies and wildlife councils.

It should be noted that the Ministry can ingtruct a nature conservator to capture or
destroy any animd which (@) is destroying or damaging crops or plants on cultivated
land; (b) is likely to damage the grazing on a given piece of land; or () which is or may
possibly be a danger to human beings®™ Thus, nature conservators have wider powers
than the occupiers of communa land (outsde of conservancies and the area of
urisdiction of wildlife councils) to protect crops and grazing, and so the state could be
petitioned for assstance in this areaif necessary.

4.4.4 Hunting at night

It isin mog circumstances illegd to hunt any game or other wild animd with the aid of
atificid light, or a night (measured as the period between hdf an hour after sunset to

S

Section 37(1)(a)(ii), as amended by Act 27/ 1986.

Section 37(1)(b).

Section 37(2)(a).

Section 81(1)(n). The permission of the owner or lessee of the land is required before such action can be taken;
with regard to communal land, this would mean the permission of the state.
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4.4.5

4.4.6

helf an hour before sunrise on the following day).*® The offence for violating this rule can
be a fine of up to N$500 or imprisonment for up to six months, or both.*” There are
however some exceptions to this rule: firstly the rule does not gpply to problem animds;
and secondly, the rule does not gpply to the killing of game on communa land in order
to protect plants or crops in cultivated land.*®

Other hunters and dogs

If the occupier of land owned by the government (which would include communa land)
comes across any person hunting game or any other wild animd (other than a problem
animd), the occupier of the land can ask the hunter to produce his or her permit or
written permission. If no such permit or written permission is produced, the hunter can
be ordered to give his or her full name and address and told to leave the land
immediately. If the hunter does not obey this order, the occupier of the land has the
power to arrest the hunter.*

The occupier of any land owned by the government dso has the right to immediatdy
destroy any dog chasing game or any other wild animd on the land as well as any dog
which isfound on the land and is not under the control of an adult. The only exception to
thisrule is where a dog is chasing game or any other wild anima in accordance with the
provisions on problem animals.®

Weapons

It is normdly illegd to kill game or any other wild animd by any means other than by
shooting with a fireearm. (The Sze of firearm permissble for certain oecies of gameis
soecified in the Ordinance™) It is normally illegd to capture game or any other wild
animd by means of a snare, pitfdl, trap, springtrap, net, birdlime, drug, or by any other
method. It isdso normdly illega to kegp game or any other wild animal.

The Minigtry can grant permits which make exceptions to these rules. The President can
aso grant exemptions from these rules to any member or dl the members of a particular
"population group” resding on the communa land of the "populaion group’
concerned.”® The scope for exemptions here is particularly important to communal
resdents who practise traditiona methods of hunting such as in Bushmanland, as this
provison seemsto be the only legd authority which would prevent hunting with bow and
arrow or any other traditional weapons. However, in 1987 the Cabinet of the Interim
Government of the then South West Africa authorised the inhabitants of Bushmanland to
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Section 38(1).
Section 38(2).
Section 38(1).

Section 39(2),
Section 39(3),

as amended by Act 27/1986.
as amended by Act 27/1986.

Section 42(1)-(2). Specifications are listed for buffalo, eland, kudu, oryx, wildebeest, hartebeest, all species of
exotic game, springbok, and duiker.

Section 40(1)

, @ amended by Act 27/1986. As noted above, the term "Cabinet" in the Ordinance should be read

as President. The President can also grant exemptions to the owner or lessee of land which is enclosed with a
game-proof fence and to licensed game dealers.
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retain their traditional hunting methods>® The exact status of this decision is the subject
of some controversy.

Itisillegd in mogt circumstances to hunt or drive game with a moving motor vehicle or
an arcraft.>

4.4.7 Bird eggs

Itisillega to remove, disturb, destroy, sell or purchase the eggs of huntable game birds
or protected birds without a permit granted by the Ministry. There are exceptions which
apply to the remova of eggs by the owners or lessees of land for their own use, but no
exemptions for the occupiers of communa land.>® This is aguably ancother
discriminatory aspect of the Ordinance which violates the Condtitution in respect of
occupiers of communa land outsde the boundaries of consarvancies and wildlife
councils.

4.4.8 Game meat and skins

The Ordinance contains prohibitions on the donation of game mesat to another person,
and on the sde of game, game meat and the skins of game. Although there are
exemptions for the owners or lessees of land which is enclosed with game-proof fences,
there are no similar exemptions for the occupiers of communa land.® Again thisis a
provison which is arguably uncondtitutiona outside of the boundaries of conservancies
and wildlife councils

Itisillegd to remove any game which is found dead, or any part of such game, unless
the person removing it is the owner or lessee of the land or a person who killed the
game lawfully in accordance with the provisons of the Nature Conservation
Ordinance.>” Anyone who removes any specialy protected game or protected game
from the place where it is found dead must report it in writing to the Director within ten
days, even if that person is authorised by the Ordinance to remove the game.>®

Itisillegd for any person to be in possession of the raw skin of any specialy protected
game or protected game unless tha person has a lawful permit specificaly authorisng
him or her to hunt the game or to be in possession of the skin.>

4.4.9 Hunting of problem animals

The Minidry is empowered to identify any wild anima as a problem animd throughout
Namibia or with respect to a particular area® The provisions on the hunting of problem
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Cabinet decision 1074/87.

Section 43. None of the exemptions listed apply to the occupiers of communal land.

Section 44.

Sections 46 and 47. "Game meat" is defined as the meat of any game (fresh, salted, smoked or dried) as well asthe
whol e carcass of any dead game (section 1).

Section 50(1). There is an exemption authorising the removal of dead game from a road where it constitutes a
danger to traffic. Section 50(2).

Section 50(3).

Section 50A, asinserted by Ord. 4/1977.
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4.5

4.6

animas gppear to be discriminatory, in that they authorise the owner or lessee of land to
hunt problem animas a any time, but contain no such authorisation for the occupiers of
communal land outside of the boundaries of conservancies and wildlife coundils.®

Enfor cement of the Ordinance

Enforcement of the Ordinanceis in the hands of nature conservators who include both officias
gppointed in terms of the Ordinance and any members of the police or defence force. A nature
consarvator is authorised to arrest any person without awarrant® and has the further power to
seize anything which in his or her opinion gppears to rdae to an offence under the
Ordinance.®

If the article which is saized is perishable, the nature conservator may dispose of it "in such
manner as the circumstances require’, having "due regard to the interests of the persons
concerned”. Otherwise, the article which is seized must be delivered to a police officer, who
must make arrangements to keep it in safe custody.®

The further powers of conservators are:

- to enter land at will for the purposes of investigation;

- to order that any vehicle or other means of conveyance (which would include a horse, a
donkey or a cart) be brought to a hdt for a search or for investigation;

- to question any person who may have information in connection with an offence;

- to remove snares, traps and other Smilar devices suspected of being used in violation of
the Ordinance, or to destroy such devicesif remova is dangerous or difficult;

- to seize any animd, fish or plant being held in captivity without avdid permit;

- to hunt, capture or keep wild animas on dae land (or on private land with the
permission of the owner or lessee) for scientific purposes or to facilitate the carrying out
of the functions of the Ordinance; and to carry afirearm.®

Per mit fees

The Ordinance requires that fees which are imposed for permits which are issued under the
Ordinance in respect to commund lands can be set only with the concurrence of the executive
authority of the population group concerned. Similarly, the conditions which could be imposed
on a permit or permission required the concurrence of the appropriate executive authority,
which would now be the Minigtry. All fees collected in respect of commund lands were
required to be pad into the revenue fund of the rdevant population group, which would
presently be the Central Revenue Fund.?® This provision would have to be read subject to the
conservancy amendment which will provide that revenue from the management and use of
wildlife resources will accrue to members of conservancies through their conservancy
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5.

4.7

committees. It is unclear whether conservancies may be required by government to pay a
prescribed fee for the acquisition of such rights, but it is understood thet this is not METS
approach.®’

General

The Minigtry has wide powers to take whatever measures it may deem "necessary or
desirable" to preserve wild animals®

The Ministry dso has the power to exempt any person from any or al of the provisons of the

Ordinanceif thisis"in the interests of nature conservation”.

The Minidry is empowered to make regulations covering a wide range of issues, including
"generdly any matter which the Ministry may deem necessary or desrable to prescribe’ in
order to achieve the aims and objectives of the Ordinance or to effectively enforce it.”® The
regulations promulgated may be made gpplicable only to a particular part of Namibia, so long
as this is made known by notice in the Government Gazette. The basic set of regulations
under the Ordinance is contained in GN 240/1976 (Official Gazette 3556) and attached as
Appendix D."

The Ordinance is currently being redrafted to bring it in line with the policy developments
within government. One of the priority areas would be to investigate dternative methods for
the management of wildlife resources, such as encouraging the greater involvement of rura
communities in the conservation of the resource and the enforcement of the law. There are
dready examples to build on such as the community game guards employed by an NGO
operaing in both the Caprivi and Kunene regions. Whilst they co-operate closdly with MET
officids they have no officid status or satutory powers. A future law could perhaps provide
for the attachment of mmmunity game guards to the proposed conservancies and wildlife
councils.

AGRICULTURE AND FORESTRY

51

The National Agricultural Policy

The palicy is the principa document outlining the intentions of government with regard to
agricultural development in Namibia. The policy was adopted by Cabinet in October 1995
and will be tabled in the Nationad Assembly as a white paper in due course.

The document envisages a partnership between the Ministry of Agriculture, Water and Rurd
Development, the private sector, community-based organisations and nor-governmentd
organisations and agencies, to enhance agricultural productivity and development.”” Active
support will be given to community based organisations to facilitate locd initiatives, the use of
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indigenous resources and technology and to mohilise the rurad community to participate in
agriculturd and rurd development.

In the communa areas the government will encourage and support increased high qudity crop
and livestock production by providing financia support, research and extension and training
sarvices. Resources will be utilised to provide human resource development programmes in
the form of non-forma and vocationd agricultural education and training for both farmers and
farmworkers.”

The Government dso supports the establishment of a nationd agricultura credit and savings
scheme to extend credit fadiliies to communa farmers™ The improvement of rurd
infrastructure and the provison of marketing support services by the Government will improve
production by small scale communa farmers and provide reliable markets for rurd people.”

Chapter 4 of the policy document is of particular relevance to CBNRM in that it provides
guiddines for inter-ministerid co-operation to improve rura development and sustainable
natural resource management.”® The first priority will be the provision and consarvation of
water in the rurd aress. By the establishment of regiond Irrigation Boards people in commund
areas Will have asay in the utilisation of water in their particular regions.

The rdevant ministries will consult local communities to formulate effective rurd development
policies, drategies and inditutiond arrangements to ensure a sustainable rural development
process. The Minigry of Agriculture will play a sgnificant role since agriculture and agro-
indugtrid development is seen as the driving force behind rura devel opment.

The Government will promote initiatives to enable rurd people to have control over the
identification of problems, opportunities and solutions and to have decision-making power at
the lowest possble locd level. A drategy will be formulated to ensure human resource
management, research into ecologicaly sound management standards and systems and the
implementation thereof.””

The Government’s policy is aclear indication of its dedire to improve the standard of living of
people in rurd areas and to give them control over the management and utilisation of natura
resources a alocd leve. Although broad consultation took place in the formulation of nationa
policy the input of rura communities and non-governmenta organisations will be extremdy
important to ensure the effective implementation of the policy. Rurd people and ther
representatives should therefore lobby and pressurise regional councillors and locd
government representatives to ensure that legidation is adopted to put the policy into practice.

The establishment of locd organisations and indtitutions to take control and responsbility over
natural resources is important not only to devolve authority over the management of such
resources but also to ensure effective co-ordination and consultation with Government. Such

73
74
75
76
7

pp.9

pp.21-23

p.26
p.29

p.31-33



28

organisations will however need indtitutiona support and information to ded with government
officids and to ensure that the community uses natura resources in a sustainable manner.

5.2 Agricultural Legidation
5.2.1 General

Much of the legidation in the agriculturd fidd focuses on the regulation of the
commercia sector- such as fertilisers, meat and dairy products, agriculturd credit,
control of pests and stock theft - and as such is not of direct relevance to CBNRM in
Namibia. However since independence there have been severa enactments that have
sought to address the needs of subsistence farmers and these will be referred to briefly.

5.2.2 The Agricultural (Commercial) Land Reform Act, 1995

The purpose of the Act is dearly outlined in its preamble, namely to provide for the
acquidtion of agricultura land by the State for land reform and reall ocation to Namibian
citizens who do not own or have the use of any or adequate agriculturd land. The
emphasis placed in the Act is particularly on those citizens that were previoudy
disadvantaged by discriminatory laws and practices. Provison is dso made for the
edablishment of a Land Reform Advisory Commission to investigate and advise the
Minister of Lands on the implementation of the Act. A Lands Tribund is created to
adjudicate disputes arisng out of the implementation of the Act, such as the amount of
compensation offered for the expropriation of land under the Act.

As the Act deds with commercid and not commund land it is of limited rdevance to
CBNRM. However it could be a vehicle for the purchase of tracts of commercid land
for the consolidation of the commund areas, potentidly providing a larger resource base
for the practice of CBNRM. Yet in redity, given the entrenched property clausesin the
Condtitution and the principle of just compensation the Act is not destined to make abig
impact on land redistribution in Namibia.”

5.2.3 The Agricultural Bank Amendment Act, 19917

The Land Bank Act empowers the Land and Agricultura Bank to advance credit to
persons involved in faming and agricultura operaions. In practice amdl scde and
communa farmers were however excluded due to their inability to provide adequate
collaterd. The Amendment Act adopts a new gpproach to credit which seems
specificaly designed to assist commund farmers. A provison empowers the Minister
and the Bank to provide loans a specid low interest rates to persons who were
previoudy disadvantaged by discriminatory laws or practices, and importantly for
commund farmers, to anyone who occupies commund land, regardiess of whether the
land is the property of such person.®
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“Farming and agriculturd operations’ are not defined in the legidation and accordingly
could be interpreted to include CBNRM activities such as game farming. Communities
could accordingly tap into this form of financiad support, but in order to benefit fully it will
be necessary for government to decentrdise the activities of the Bank and effectively
inform communities about the credit scheme.

5.3 Forestry Policy

The Nationa Forestry Policy was adopted by Cabinet in March 1992. It attributes the serious
depletion of forests in Namibia to poverty, underdevelopment, increasing demand for
fuelwood, fodder and construction timber, inadequacy of protection measures and the belief
people have that forests are nothing more than a resource to be exploited.

Mog of the vauable forests are found in the north of the country and are Stuated on
commund land. Forests accordingly congtitute an important resource for rurad communities not
only because of their more obvious wood products but also on account of the habitat they
provide for avariety of floraand fauna and their potentid role in providing scenic locations for
community-based tourism.

The forestry policy objectives of government relevant to CBNRM are the following:

(& the derivation of direct economic benefit must be subordinated to the principa am of
ensuring environmenta stability and ecologica baance;

(b) encouraging the efficient and sustainable utilisation of forest resources,

(©) support must be given to encourage the participation of rurd communities, and
particularly women, in dl forestry and conservetion activities,

(d) therights and concessions should primarily be for the benefit of rurd communities living
in and around forest aress.

The palicy thus identifies communities as key playersin the management of the resource and in
entittement to benefits from its susainable utilisation. However, the policy lacks any clear
guidelines as to how these gods are to be achieved. Despite this omission it would gppear that
the Directorate of Forestry is moving in the direction of devolving more responsibility on
community structures in line with the CBNRM policy of the MET to encourage the formation
of consarvancies. Precisely how these structures will look is an ongoing debate.

A community living in and around the Sdambaa forest in eastern Caprivi is in the process of
condiituting a conservancy committee. If a conservancy is established it will condtitute the first
modd for the management of forests, dthough the primary focus is the reintroduction of
wildlife. It may provide a useful modd for the combination of the management of different
resources within the conservancy area where forestry done would not provide sufficient
incentive to sugtainable utilisation.
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The policy statement contains a reference to the need to subordinate economic benefit to the
principd am of consarvation. Whilst sustainable use is generdly the policy of the MET on
renewable natural resources, this principle goes further and contradicts the CBNRM agpproach
by tipping the scalesin favour of ecologicd baance.

54 Forestry Legidation

5.4.1 General

The mogt important legidation concerning the protection, management and utilisation of
forests is to be found in the Forest Act, 72 of 1968 and the Preservation of Trees and
Forest Ordinance 37 of 1952. These dsatutes are complemented by the Mountain
Catchment Areas Act 63 of 1970, the Soil Conservation Act 76 of 1969 and the Water
Act 54 of 1956, dl of which emphasise the close relationship between vegetation, soil
and water conservation, whilst the Nature Conservation Ordinance 4 of 1975 and the
Preservation of Bees and Honey Proclamation 1 of 1923 seek to preserve the habitat
that forests provide for the variety of fauna which occur in them and for the protection of
forest products.

5.4.2 The Forest Act 72 of 1968

The Act covers tenure, demarcation, protection, management and utilisation of forests;
the prevention and combating of forest fires; trading in forest produce; timber levies and
provides for a nationd hiking way system. Portions of the Act did not gpply to most of
the communa areas in the past, during the period that they were administered in terms of
the South West African Bantu Affairs Adminigiration Act 56 of 1954, but the entire Act
is now gpplicable throughout Namibia This is so because the reped of AG 8 of 1980
which crested second tier authorities had the effect of trandferring authority over
communal areas to centra government.

The Act empowers the Minister to protect any forest, tree or species of tree on any
land, other than a date forest, whenever he or she deems it necessary in the public
interest.® Once the Minister has declared any such forest or tree to be protected by
way of notice in the government gazette, then it is an offence to cut, injure or destroy any
such tree or forest, except with the written consent of the Minister.?? However, this
provision has to be read subject to the right of alandowner to clear firebelts on common
boundaries of his or her property or the right of any fire protection committee,
established in terms of the Soil Conservation Act 45 of 1946 to clear any firebdt.

Customary rights to forest produce, rights of grazing, cultivation and residents use of
water may be presarved a ministerial discretion in terms of the Act.®® The Minister may
make regulations concerning:

those customary rights which existed at the time of the commencement of the Act;
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in respect of the kinds of forest produce and the quantities thereof which may be cut,
taken or removed,

prohibiting the grazing of stock or the cutting or taking of forest produce from any
specified area for the purpose of regeneraing the forest or the prevention of soil

erosion;

prescribing the particular areas over which rights of grazing or of cutting or taking or
removing of forest produce may be exercised with a view to preserving young trees
growing thereon,

limiting the cutting or remova of forest produce to domestic or farm requirements
and prohibiting the sale theredf;

defining the areas on which the right of resdence or camping may be exercised;

requiring permits to be issued to such person who is exercisng these rights;

providing for pendties for non compliance with any such regulations.

The Act gives the Minister wide powers to regulate trade in forest produce.®*, which
includes anything which is produced by trees or grows in aforest, as well as other things
naturaly found in a forest, such as game, birds, skins, horns, ivory, fish, honey, wax,
bees, shdlls, earth, stones, sand, etc.®> Moreover, a forest or police officer may on a
reasonable suspicion where forest produce is suspected to have been wrongfully
removed or illegdly in trangt from a State or private forest, seize such forest produce

pending an inauiry.®

5.4.3 Preservation of Trees and Forests Ordinance 37 of 1952

There is ameasure of overlap between the Ordinance and the Forest Act. Moreover the
Forest Act is more comprehensive and, being a satute of South African origin, is geared
towards the needs of commercia forestry, whilst the Ordinance is a Namibian Satute.

Certain species of trees listed in the Ordinance are especialy reserved in respect of all

land.®’. It is unlawful to cut, injure, take, remove, or destroy any reserved tree without a
permit.® An owner or lawful occupier of land may apply to the Magidtrate of the district
on which the land is dtuated, or in the case of commund land to the "native
commissoner”, now probably the Minister of Locad Government, Regiona Government
and Housing for permission to cut or remove any reserved tree® Smilarly any person
other than the owner or lawful occupier of land may gpply for such permisson, which

gpplication must be accompanied by the written consent of the owner or occupier to the
meaking of such application.®

However, there is an exception to the protection of reserved trees. an owner or alawful
occupier of land may make use of any reserved tree or timber "actualy and necessarily
required for the bona fide domestic purposes, or as firewood or kraawood, for the
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6.

5.4.4

household of any person lawfully resident thereon".”'By implication inhabitants of
commund land could use wood on the land occupied by them but could not take
reserved wood out of the communal area.

The trees reserved under the ordinance include, amongst others, kameeldoring, baobab,
mukud, witgatboom, mucarda, mupani, wild olive, marula and tamboti (second
schedule).

The Ordinance authorises the promulgation of regulations, but none have been located.
Future Forestry Legidation

The Forests Act in particular has as its main focus the regulation of a commercia
forestry industry and is accordingly ingppropriate to Namibid's forestry needs. A new
forests act is currently being drafted and will have to baance the reeds of communa

farmers to use land for crops or grazing with the need to preserve and improve forests
and trees. Given the limited capacity of the Forestry Directorate to manage the resource
the future law will have to provide a basis for the declaration of community forests over
which a community management sructure, such as a consarvancy, would have
respongbility. However, another solution will have to be found where a community does
not have the cagpacity or inclination to do so. In the long term it might make sense where
there is no conservancy or Smilar community structure to expand the notion of wildlife
councils by establishing naturd resources councils with a wider mandate inclusve of

forestry.

FISHING IN INLAND WATERS

6.1 White Paper on Inland Fisheries

The draft White Pgper on Inland Fisheries sets out the government’'s postion on the
sustainable management of Namibia's fish resources. The principles rlevant to CBNRM are
the fallowing:

@

(b)

(©

(d)

permitting the sugtainable utilisation of resources whilst protecting the biodiversity of
inland fish faung;

the protection of the interests of subsstence households by ensuring the availability of
fish as a supplement to their ordinary diets and controlling the commercidisation of the
resource;

the protection of resources through gear redriction and preference being given to
traditiona gear over modern nets,

enforcement of the legidation primarily by traditiona and loca authorities, in conjunction
with fishery contral officers, in commund aress,
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6.2

(e locd people in commund aess should share in the income “generated by
commercidisation or use of communa resources’.

The White Paper makes severd references to loca communities living on communa land both
taking some respongbility for the management of fish resources and the enforcement of
legidation and enjoying the right to share in the financid benefits. Precisgly how this is to be
effected is somewhat unclear.

In terms of Article 100 of the Condtitution al naturd resources “ shdl belong to the State if they
are not otherwise lawfully possessed”. Accordingly in the draft Inland Fisheries Bill, which is
atached to the palicy, the granting of fishing rights on commund lands vests with the Minister
of Fisheries and Marine Resources. The Minister may delegate these powers to the “ Regiona

Governor” (presumably it should read the “Regiona Council”), but no mention is made of the
power to delegate this function to other management bodies such as conservancies. In fact the
conservancy approach taken by the MET in regard to wildlife is surprisingly not referred to at
dl in the policy and it is accordingly not clear whether this may be a permissible form of

devolution of power over the management of inland fish resources. The policy sates that the
devolution of powerswill be spdt out in the Bill but nowhere can a reference to this power be
found in the Bill. It is hoped there is ill room to persuade the policy makers to adopt an

goproach in line with the generd direction being pursued by CBNRM in Namibia
Nevertheless, an inland fisheries policy would have to steer a course between acknowledging
the existence of traditiona management methods whilst recognising that these methods cannot
cope with the pressure on the resource.*

Legidation

The Nature Conservation Ordinance, 1975 is the only sgnificant legidation referring to inland
fisheries. In Chapter V provisons can be found deding with the rdeasing of fish in inland
waters, angling permits, permissible angling methods, the power to prohibit or restrict angling,
a prohibition againg the placing of explosives or poisonous materias in inland waters and the
cregtion of severd offences.

The White Paper dtates that after independence the fresh water section of the then Ministry of
Wildlife, Conservation and Tourism was transferred to the Ministry of Fisheries and Marine
Resources and therefore the latter Ministry is respongble for inland fisheries This is
problematic for severd reasons. Firgly, no legidative authority could be found for such a
transfer of responsibility; and secondly, the Nature Conservation Ordinance makesit clear that
the section on inland fisheriesis to be administered by the MET.

Of relevance to CBNRM s that the Nature Conservation Ordinance was amended in 1986 to
permit members of communities to angle in waters Stuated on commund land without a
permit. In addition they were not subject to the provisons redtricting the fishing gear used
which presumably gives them the right to use traditiond methods of fishing, such as drag nets,
fish funnds, fish traps, fish spears or hook and line.
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7.

There are dso oblique references to inland fishing in the Forest Act, 1968 and the Water Act,
1956. The provision in the Forest Act makes it an offence for any person to fish in a State
forest, but as there are a present no officidly declared State forests in Namibia the provison
is irrdlevant. The Water Act contains provisons protecting aguatic fauna in public streams
againg pollution by waste water or effluent, but the pendties are entirdy inadequate.®®

The draft Bill on Inland Fisheries is to be revised and it is reliably believed that the new draft
will contain provisons which should dovetail more closdy with the generd policy of the MET
on CBNRM and conservancies.

COMMUNITY BASED TOURISM

7.1

7.2

Policy

In mid-1995 the MET adopted a policy on community tourism in recognition of the fact that
tourism is one of Namibia's fastest growing industries and an important means of promoting
socio-economic development in communa aress. This approach follows that taken earlier in
the White Paper on Tourism adopted in 1994 which sates that “high priority is afforded to the
involvement of locd individuas and communitiesin the tourism process and in benefits sharing’
and “it is not only the generation of economic benefits which is important, but dso the
disperson of those benefits to a wider group in society”. The policy was referred to in more
detail above.

The policy gives firm support for he promotion of maximum benefit to communities from
private sector tourism enterprises on communa land (through joint ventures, etc.), the
enhancement of rights over tourism resources(through conservancies), tourism investment in
communa areas and the ongoing promotion of tourism devel opment.

Legidation

Current legidation, such as the Accomodation Establishments Ordinance, 1973, redtricts the
development of community-based tourism by imposing sandards on the industry that cannot
be easily met by community operators. The law accordingly needs to be amended to dlow a
more flexible gpproach to the grading of establishments and to incorporate the policy
objectives of the MET, particularly in regard to the promotion of community involvement in
tourism planning, enterprise development, sustainable practices and access generdly to the
benefits from tourism.

A new Tourism Act is presently being drafted which includes many of the principles contained
in the policy. It will dso ded with tourism planning issues and it has been proposed that this
function should be performed by a body linking up with the wildlife councils to be created in
terms of the conservancy amendment and to be referred to as wildlife and tourism councils.
Whether it redly makes sense to link regiona wildlife management with regiond tourism
development needs to be further assessed.
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Legidation should dso address the confused Stuation surrounding the granting of tourism
concessions by the MET. Concessions are granted by government in the form of alease of a
concession area (often large tracts of land such as the Skeleton Coast Park) for tourism
purposes. There is no sandard procedure for the granting of concessions. They are sometimes
handled by the concessions committee (Smilar to the PTO committee) in the MET, whilst with
others they are negotiated directly with the Minister. The absence of a proper procedure
means that the MET might be unaware as to the existence of competing clams to a particular
area, such as where a community gpplies for a conservancy in an area where a concession is
being negotiated. It Aso seems strange to bypass the Minigtry of Lands when such important
land use decisions are being taken.

A Namibia Tourism Board Bill is dso being drafted. It will make provision for the promotion
of tourism, inclusive of the informal sector, a means to ensure that the benefits from the tourism
industry are disseminated broadly across the industry, the encouraging of environmentaly
sudainable tourism, co-ordinate training and set sandards for the industry. The MET is
committed to the incluson of community-based tourism operators on the Tourism Board so as
to ensure that their interests are catered for. These developments are important for CBNRM
as tourism condtitutes a major outlet for non-consumptive use of natura resources.

8. GOVERNMENTAL INSTITUTIONS
8.1 Regional Government
8.1.1 Palicy

The policy on regiond government envisages that the relationship between regions and
local authorities would not be exdusively “top-down” or *bottom-up” but mutualy co-
operdive. The locd authorities would provide important inputs on regiond matters and
budgetary assistance, and the regiond authorities would assst local authorities to acquire
the capacity to become more autonomous and facilitate regiona co-operation between
different loca authorities. Overdl planning for the region, inclusive of locd authority
areas is to be undertaken by regiond councils.

8.1.2 Regional Councils Act, 1992

The Condtitution provides for the establishment of Regiona Councils for each region in
Namibia and the Act outlines the powers, duties, functions, rights and obligations of
councils. Given their broad jurisdiction councils accordingly have the potentid to wield
consderable power over communities living on communa land. Nevertheless, due to a
variety of factors-including the absence of their own budgets with which to finance ther
activitiesthey reman ineffective in providing a vidble sysem of decentrdised
government in rural aress.
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The powers of regiond government rdevant to CBNRM include planning the
development of aregion for which it has been established with aview to:

(@ the naura and other resources and economic development potentia of such
region;

(b) thegenerd land utilisation pattern;
(© thesengdtivity of the naturd environment.

Should regiond councils be given a gregter role in development planning in the future
their decisons could impact sgnificantly on CBNRM, particularly in regard to land use
and tourism development decisons. Whether they will in the future play any role in land
adminigration Hill remainsto be seen.

8.2 Traditional Authorities Act, 1995

Due to the conditutiond provisons relating to the cusomary and traditiond rights of
Namibians and the controversies and problems associated therewith it was important for the
Government to look into this matter. In 1991 the President appointed a Commission of Inquiry
into metters relating to Chiefs, Headmen and other traditiond or tribd leaders, commonly
known as the Kozonguizi Commisson. The Commission conducted an extensive inquiry and
presented its report, including a draft Bill, to the President in December 1991.

The Act seeks both to give statutory backing to the ingtitution of traditiond authorities and to
regulate the gppointment, functions, duties and powers of traditiond leaders. Its most
controversid provison prohibits atraditiond leader from holding palitica office.

Every traditiond community is entitled to have a traditiona authority comprising a chief or a
senior traditiona councillor and a certain number of designated councillors and has jurisdiction
over members of tha community. A “traditiond community” is defined as “an indigenous,
homogeneous, endogamous socid grouping of persons comprising of families deriving from
exogamous clans which share a common ancestry, language, cultura heritage, customs and
traditions, recognises a common traditiona authority and inhabits a common commund ares;
and indudes the members of the community residing outside the common communa area.”**
Despite the obtuse anthropologica terminology it would seem to convey a broad interpretation
of the community inclusve of persons who have never inhabited the commund area of the
particular community but who enjoy ancestrd or family tiesto that area.

In the context of CBNRM the definition of the community and the designation of a traditiona
leadership dructure might have important ramifications for the management of naturd
resources and the right to benefit therefrom. In the conservancy amendment traditiond
authorities have a designated position on the conservancy committee and it is anticipated that
they might be required to fulfil ayet to be defined role in the management and enforcement of
the law in rdation to forests and inland fisheries. However in terms of the amendment only

Section 1
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members of the community residing in the conservancy would be entitled to benefit financidly
from the sustainable utilisation of natura resources.

Severd of the traditiona authorities statutory functions have a bearing on CBNRM, such as
to:

(& advise the Council of Traditiond Leaders (which gill has to be established by statute)
concerning the control and utilisation of commund land;

(b) asss the paolice and other law enforcement agencies in the prevention of crime and the
agpprenenson of offenders (this would perhgps improve the enforcement of
environmentd legidaion on commund land);

(©) ensure that members of the community use natura resources on a sustainable basis and
in amanner that conserves the environment and maintains the ecosystems.

Given the strong statutory duty placed on traditiona leaders to act as environmenta guardians
and uphold government policy, strategies should be devised to dlicit their co-operation in the
management of resources together with other representative community structures. Particularly
where CBNRM produces sgnificant financid returns to communities disputes may arise asto
the alocation of benefit s amongst community members and here traditiona courts, which are
given datutory backing in the Act could play a congructive role in resolving them.

9. FORMSOF ASSOCIATION
9.1 General

Government policy on CBNRM, whether it be in respect of wildlife, forests, inland fisheries or
community tourism envisages a legal body with the capacity to hold rights, meet obligations
and enforce legdl regulaions. Its precise nature is not defined but reference is sometimes made
to the need for it to be “representative of the community”. The community itsdf is assumed to
be sdf defining, but it will sometimes not be that easy and care will have to be taken not to
define people out of the community on the bass of politica affiliation or other irrdevant
condderations. Other policy documents refer to the need to include the regiond governors,
regiona councils or traditiond leaders in such a structure. How the structure would come into
being is not set out and there is no clarity asto itsjurisdiction, powers and functions.

The conservancy amendmentt provides for the establishment of a community management
gructure to be the holder of resource rights ,and stipulates that the traditiond authority must be
represented on the conservancy committee, but leaves the further compostion up to
community preference. The only additiond condraint relaing to compostion is that the
committee must be representaive of the community. The Miniger is the judge of
representativeness but is given no statutory guidelines asto how his or her discretion should be
exercised. The decison to make no dipulations in this regard, such as the requirement of an
elected committeg, is presumably to dlow communities who find it difficult to mobilise ther
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members to attend meetings due to lack of finances, long distances and other organisationa
difficulties, to comply with the representativeness test according to less stringent criteria

The conservancy committee must dso have a congtitution displaying a commitment to, and a
drategy for, the sustainable management and utilisation of wildlife within the conservancy. This
gpproach dlows an dement of flexibility as to the legd form such body should adopt. Various
legal possibilities are sketched below- firgtly, voluntary associations, trusts and co-operatives
which could be adapted to hold conservancy rights;, and secondly close corporations and
partnerships, which together with trusts and co-operatives could be established to conduct
business, such as community tourism, on behdf of the community. The tax consequences of
each are beyond the scope of thisreview.

Voluntary Associations

A voluntary associdion is formed under common law (i.e. not derived from a law of
parliament) on the bas's of mutua agreement between a group of people coming together to
asociate for a paticular purpose. This is usudly done by the adoption of a written
condtitution. Most sport clubs, church groups or socid clubs are condtituted as voluntary
associations but thislega form may be adapted to suit the needs of conservancy committees.

The condtitution and any rules issued under it condtitute the essence of an association as they
determine the nature and scope of the associations existence and activities, prescribe the
powers of the executive committee and general meeting and regulate the rights of members.

The conditution must further provide for the persons who are digible for membership; the
procedures for application for membership; the rights and duties of membership; the
relaionship between members vis-a vis each other; a procedure for dection to office of office
bearers of the association; disciplinary and disoute procedures; termination of membership;
powers of the management committee; convening, notice, quorum, voting procedure and
conduct a mestings, the capacity to sue and be sued apart from its members, and for its
dissolution and the devolution of assats.

The inhabitants of Ward 11 in the Kunene Region have established a residents association
moddled on a voluntary association for the purpose of becoming involved in CBNRM and
benefiting from community based tourism, which may be regarded as the forerunner of a
conservancy committee. Voluntary associations provide a very adaptable legd form for the
formation of representative, trangparent and effective loca management structures. However
their drawback in the conservancy context is that no profit-making association of more than
twenty persons may be formed unless it is registered under the Companies Act (which is an
involved and expensive process) or a specific datute permits it. However, one way to get
around this redtriction is to establish a residents association together with a community trust, as
has been done with Ward 11. The generd dffairs of the resdents associaion are then
conducted in terms of the association condtitution, whilst the finances of the association are
managed through the trust. The executive committee members of the association then become
the trustees of the trust and the founding documents, thet is the association condtitution and the
trust deed, mirror each other in most respects with the exception of the financid provisions.
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Given the flexible nature of the voluntary associetion, it could be registered as a conservancy
committee provided that it complied with the provisons of the conservancy amendment
referred to above. As such it could hold conservancy rights on behdf of the community and be
the body with which the MET would negotiate in regard to dl wildlife management issues
within the conservancy. Moreover, once it has been registered as a conservancy committee it
would no longer be governed by the common law but be a statutory body and as such be
entitled to operate as a profit generating body without any limitations from the Companies Act.
The necessity of establishing a separate trust would then fal away.

Trudss

A trust can be formed under common law by one or more founders for the purpose of
benefiting a particular person or class of persons, such as members of a conservancy. The
assats of the trust are managed by any number of trustees, who have a duty to carry out the
intentions of the founder of the trust. The trustees are not personaly ligble for losses to the
trust unlessthey act negligently or fraudulently.

The "owners' of the trust assets, which in the case of conservancies would be the game found
within the boundaries of the conservancy and any other assets the trust may have acquired,
would be the beneficiaries of the trugt, i.e the members of the conservancy, athough the assets
of the trust technicadly emanate from the founder (the person who was insrumentd in
establishing the trust). Thetrugt itsdf isalegd "person” in many respects and can therefore hire
employees, enter into contracts, etc.

The objects of the trust, the names of the founder and the trustees, and the rules governing the
trust must be set forth in a deed of trust. The founders of a trust have a large degree of
discretion to shape the structure of the trust. The primary requirement of adeed of trust isthe
incluson of mechanisms to ensure that trustees keep adequate watch over the trust property.

Trustees are required by datute to furnish security (an amount of money as a form of
assurance that they will carry out their duties responsibly), but it is fairly easy to secure an
exemption from this requirement, if the trustees are persons of good standing and if adequate
financia safeguards are built into the deed of trudt.

All deeds of trust must be lodged with the Master of the High Court, and the court has the
ultimate duty of supervison over the trust. Annud financia reports are not required, but the
Madgter can a any time require a trustee to lodge an account showing how trust moneys have
been administered and distributed. There is no regigtration fee.

There must be some trust property in existence a the time the trust is formed, but this can be a
token amount donated by the founders, to be supplemented from other sources at a later
date.®

Although trusts have not traditiondly been used for profit-making enterprises, severd groupsin
Namibia have turned to trusts since independence as a flexible and smple sructure in the
absence of more gppropriate legd forms. Until such time as the conservancy amendment has
been passed conservancy committees will need a vehicle, such as a trust to handle their
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financid affairs. After the amendment community trusts could till be used to hold conservancy
rights on behdf of the community, but they might not be the most gppropriate legd form as
they generdly give the trustees too much discretion over the conduct of the activities of the
trust and there is accordingly less accountability towards members. The voluntary association
would thus be a more gppropriate lega body.

Co-operatives

The Co-operative Societies Ordinance, 1946 provides for the establishment of severd types
of co-operatives. The objects of each of the different co-operative groups are set forth in the
datute. The law is designed primarily to cater for co-operaives which centre around
agriculture and livestock, dthough it is possible under the exiging law for seven or more
persons to form a co-operdive trading society with limited liability for the purpose of trading in
any commodity.*

However, a new Co-operaives Bill isto be enacted during the first haf of 1996. This law will
provide a fairly smple procedure for the registration of co-operatives, which may be formed
by seven or more persons who are residents or citizens and are a least 18 years old.
Regidration must be accompanied by a register of members, a set of by-laws and arogter of
officers. Co-operatives which cannot meet al the requirements for regidrations can be
provisondly registered for a period of one year, which can be extended.

Ownership of a co-operative is dlocated amongst members through shares, with the cavest
that no individua member may hold more than one-fifth of the total share capitd. The liability
of members s limited to the nomina vaue of shares hdd by that member, unless the by-laws
of the co-operative provide otherwise.

The Bill dates that a co-operdtive is a democratic, owner-controlled organisation with the
primary am of promoting the economic and socid interests of its members, not maximising
profits. However, the bill aso dipulates that co-operatives must operate according to sound
business principles. If one added to these gods a commitment to, and a srategy for, the
sudanable utilisstion of wildlife within the conservancy the co-operative could be an
dternative legd form communities could use to register a conservancy committee.

Generd meetings of a co-operative have supreme decison-making power. Day-to-day
management and adminigrative matters are handled by a Management Committee, and every
co-operative congsting of 40 or more members is required to have an additiona Supervisory
Committee to monitor the operation of the Management Committee. Both of these bodies are
elected by the Genera Mesting.

An annud audit by an externa auditor is required for dl co-operatives. The Registrar of Co-
operatives has the power to gpprove asmplified accounting system for smal co-operatives.

The Bill provides detailed provisions covering the rights and duties of members and officers,
property and funds, the amagamation, transfer and dissolution of co-operatives, and the
Settlement of disputes.
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The Bill dso gates, without providing any detal, that certain tax benefits will be avaladle to
"closed co-operatives', which are (in the case of worker co-operatives) those co-operatives
where at least 70% of the workers in the co-operative are dso members of the co-
operative.”’

Communities could accordingly establish anatura resources co-operative to hold conservancy
rights on behdf of people resding within the conservancy area.

Close corporations

A close corporation established in terms of the Close Corporations Act is a very suitable legdl

gpproach for smal enterprises. A close corporation is much cheaper to form than a company;
the regigtration process is smple and can be accomplished without the services of an attorney;
the record- keeping requirements are not burdensome; and another cost saving results from the
fact that accounts can be monitored by an accounting officer who need not be a accountant.

A close corporation can be formed by one to ten persons who register a founding statement at
the Close Corporations Regidration Office and pay a smdl prescribed fee. The founding
gatement must include the name of the close corporation (designated by "CC"), its address, its
principal business, the name of each member, the sze of each member's interest in the close
corporation (expressed as a percentage), the contribution of each member to the close
corporation, the accounting officer and the date of the end of the financia year.

Each member of the close corporation must make some initia contribution to the enterprise (in
the form of money, property, services, etc.) and profits are divided by agreement among the
members. When exising members leave or new members join, the interest of the group of
members in the close corporation must be adjusted accordingly, by agreement among
themsdves. The internd relations between the members are governed by an association
agreement which they agree upon; in the absence of such an agreement, the statute sets forth
basic requirements. Each member of the close corporation must be issued with a certificate
reflecting hisor her interest in the enterprise.

A close corporation must keep basic accounting records and compile annud financid
datements. An accounting officer with quadifications described in the datute must be
gppointed, from outside the membership of the close corporation. The close corporation must
pay an annud duty at the end of each financid year (an amount which isunlikely to be high).

Members of a close corporation have limited liability. In other words, they are not personaly
ligble for the debts incurred by the close corporation; only the assets of the close corporation
can be liquidated to pay off its debts. Members are individudly liable only for losses caused by
negligence, fraud, breach of fiduciary duty, etc.

A close corporation is Smpler in structure than a company and therefore less expendve to
adminiger. It might prove to be a ussful mode for the establishment of community enterprises,
whilst gl continuing to hold conservancy rights through an association or trust.®
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A patnership is not a legd entity in itsdf; but merdy an associaion d individuds, and its
assets and liabilities are those of its members.

A partnership can be established by agreement between two to twenty persons for the
purpose of making and dividing profits. Each partner must contribute something (money,
property, labour, skill, etc.) to the partnership.

Normaly, partners share both the profits and losses of the partnership (although this can be
varied to a limited extent by the partnership agreement). There is no limited ligbility; meaning
that each partner is persondly liable for the debts incurred by the partnership. In a smal

enterprise this could be potentidly devastating where, for ingance, a tourist was trampled by
an eephant and sued the partnership for a consderable sum of money. Profits are shared in a
proportion agreed upon by the partners. Partners have afiduciary duty to each other (meaning
that they are bound to act with a strict degree of good faith). Partnerships do not have to be
registered.®

Partnerships would be a potentid legal form for conservanciesto attract investment capita for
the development of tourist enterprises.

10. DEVELOPMENT PLANNING
10.1 Policy

The MET recognises that development and conservation can and should be compatible. In the
light of this principle it is the Minidry’s policy to encourage “the raiona and integrated
planning of land use according to ecologicd principles’ and “the formation of suitable
participatory structures so that locd communities may participate in decisons and
respongbilities concerning the nationd resources, and enjoy maximum sustainable benefit from
these resources (including wildlife and forestry products) upon which they depend”.*® The
crucid principle guiding this palicy is that local communities must be “re-empowered” to make
decisions about the use of land and associated natural resources.

This gpproach aso links conservation with the critical need for rural development, particularly
where few other viable development options exist. The process of identifying, prioritisng and
budgeting for different development initiatives involves planning decisons a different levels.
Those involved in CBNRM need to be aware of the planning bodies whose decisons might
impact on ther activities, both in terms of redtrictive measures and planning decisions that
might facilitate the attanment of their gods They dso need to know how they can more
effectively impact upon the planning process both by channding information to the planners
and as active participants in existing planning bodies.

» Partnerships are governed by common law rather than by statute.

Ministry of Environment and Tourism Policy Document: “Land-use Planning: Towards Sustainable
Development”: May 1994.
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Whilgt the Nationd Planning Commission has overdl responghility for nationd planning it does
not have the capacity to effectively co-ordinate development planning in Namibia. At present
planning is undertaken by various minigries, some of which have grouped together over
specific issues, such as the Interminigterid Sub-committee on Land Use Planning, but their
datus is a present informal and lacks statutory authority. There is accordingly a desperate
need to create an enabling adminidrative and legidative framework for integrated development

planning.
National Planning Commission

The office of the Nationd Planning Commission is provided for in the Conditution and its
purpose is “to plan the priorities and direction of nationd development™®. One of the
principal duties of the Director-Genera of the Commission is to advise the Presdent on “dll
meatters pertaining to economic planning”.

The Nationa Planning Commission Act tipulates that, subject to the congtitutiondly enshrined

objectives of securing economic growth and prosperity for al Namibians, its role would
indlude the following: %

(@ the orientation, design and survellance of economic and socid plans and policies in
accordance with national objectives,

(b) nationd and sectora development planning;
(c) regiond and development planning, design and co-ordination.

The Commisson is thus the supreme planning body charged with, amongst other things,
nationa and regiona development planning. The First Nationa Development Plan states that,
in promoting participatory development and equdity, the government’s most fundamenta
concern is tha dl citizens benefit from planned socio-economic development. In this
development drategy an atempt will be made to degpen government’s relationship with
NGO's. Of especid relevance to CBNRM is government’s commitment to the improved
management of Namibids environmenta assets through grester community participation,
thereby raisng the incomes of the rurd population. As referred to earier, the Regiond
Councils Act, 1992 envisages a regiond development role for councils but in redlity centra
government has shown great reluctance to entrust them with this responshility. Therefore,
despite these ambitious goals, the planning process is far removed from the people it is
designed to serve and the chalenge remains to give red meaning to the policy of participatory

planning.
I nter-ministerial Committee on Land-use Planning

One such attempt was the establishment of a committee, known by its acronym IMSCLUP,
by aresolution of Cabinet in 1993. It has asiits primary objective the co-ordination of land use
planning in Namibia, but in redity is no more than an interim non-statutory body necessitated
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by the absence of anationd land use plan or co-ordinating body. IMSCLUP brings together a
number of key ministries which are concerned with land use practices, 'i.e. lands, locd
government, agriculture, environment, works, mines, fisheries and the Nationd Planning
Commission.

Despite its stated objectives of exchanging information in a co-ordinated manner by linking up
with the Nationd Planning Commisson and strengthening the planning capacity of regiond
government, it has generdly falled to play a sgnificant role because of lack of commitment to
its mandate from most line minigtries and the absence of datutory powers to lend weight to its
decisons.

Land-use and Environmental Boards

Recognising the ineffectiveness of IMSCLUP as a forum for land-use planning, Cabinet in
October 1995 appoved policy for the establishment of a Land Use and Environmental Board
(“LUEB”). Itsams are to provide a platform for integrated land-use planning and to act asan
advisory body to the Nationd Planning Commission and Cabinet. There is acceptance that
land-use planning affects most govenment ministries, paragtatds, locad government, the private
sector, NGOs and loca communities. All these authorities would have representation on
LUEB, which would make use of a secretariat comprising the Ministry of Lands, the Ministry
of Regiond Government and an Environmental Commissoner, whose office would be
established by the MET. LUEB would dso be assised by two technica committees,
IMSCLUP rurd (under the Minigtry of Lands) and IMSCLUP urban (under the Ministry of
Regiond Government). All standing or co-ordinating committees, such as the Sustainable
Anima and Rangdand Development Programme Committee (“SARDEP’), would resort
under either IMSCLUP depending on their rura or urban focus. The Regiond Advisory
Boards will receive planning information from Loca Community Development Committees
and feed it into the Regiona councils, or if they are ultimately created, Regiond Boards. It is
assumed that the latter boards are a reference to regiona land boards which are destined to be
created under afuture commund land bill.

There might rightly be some scepticism as to the basis upon which LUEB is believed to be
able to achieve what IMSCLUP was largely unable to do. By giving LUEB datutory authority
means that its decisons would carry more weight, but that alone is not enough. More thought
will have to be given to how the planning process can effectively be taken to the regions,
perhaps by concentrating particularly on the regiond planning advisory committees. In regard
to environmenta planning the MET presently is of the view tha the Environmenta
Commissioner should no longer resort under LUEB, but should be set up as a separate
inditution whilst ensuring thet it could dot into the overadl gdanning structure co-ordinated by
LUEB, should the latter become a redity. At present the Minidry of Lands is drafting
legidation to establish LUEB.

Environmental Assessment Policy

Namibia's Environmental Assessment (“EA”) Policy was approved by Cabinet in August
1994. The policy ams to promote sustainable development and economic growth while
protecting the environment in the long term. It seeks further to ensure that environmenta
consequences of development projects and policies are consdered, understood and
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incorporated into the planning process. Provison is made for the drafting of an Environmenta
Assessment Act in terms of which an Environmenta Commissioner will be gppointed by the
MET and housed in the offices of the Nationd Panning Commisson. It will be the
respongbility of the Environmentd Commissoner to adminiger the EA process. The
Commissioner reports to an Environmental Board congsting of the relevant line minigtries
involved in the planning process. A fuller discussion of the EA policy is beyond the scope of
thisreview.

At present no legidation exids for the implementation of EA policy, but in redity many
companies have voluntarily agreed to comply with the procedure. The procedure is dso used
in gpplications for Permissions to Occupy where the gpplication is likely to have a sgnificant
environmental impact. At present an Environmental Assessment Act is been drafted to give
datutory effect to the EA policy. As it been stated in the discussion concerning LUEB, the
MET is no longer consdering housing the Environmenta Board and the Commissioner within
the LUEB structures.

Until such time as the LUEB or EA legidation has been passed into law, reliance will have to
be made upon the non-gtatutory development planning bodies. However, with the process of
land reform accelerating and the establishment of regiond land boards anticipated, it has
become even more urgent to establish a competent body with statutory powers to co-ordinate
development planning, particularly in the rural aress.

11. CONCLUSION:POLICY PRIORITIESFOR CBNRM IN THE FUTURE

The policy framework is generaly supportive of CBNRM in Namibia. The process whereby
the policy is effectivdly implemented so as to reach rurd communities is unfortunately less
helpful. The gpproach in developing future policy affecting CBNRM should accordingly be
tackled from the point of view of the immediate needs of communities living in rurd aress, and
often remote parts of Namibia. Whereas many of the problems of underdevelopment in the
rurd areas are too complex to be directly affected by CBNRM policies - paticularly where
the concerns reate to the inadequate development of infrastructure, educationad and hedth
facilities and access to agricultural extenson programmes - others are more managesble and
CBNRM presents a very viable opportunity to derive financia benefit from sustainable natura
resource management practices. In this context, when taking a bottom-up approach to
development the most pressing need for rurd communities is tenure security. The protection of
individua and joint ownership rights over commund land would go along way to opening up
development opportunities for such communities. This is paticularly appropriate for
community-based tourism development where capita investment into tourism enterprises is
hindered by the insecure tenure system.

The second step is to grant rurd communities rights over the natura resources found on such
land. The conservancy amendment thus condtitutes a very sgnificant step in granting people a
dake in the management and sugtainable utilisation of wildlife. In spite of the present tenure
insecurity, the conservancy amendment recognises that the natural resources people have lived
with for centuries belong to the community through its traditiond leadership sructures
according to cusomary law. By giving ownership of huntable game to communities either
through a conservancy committee or a wildlife council conditutes the re-empowerment of
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communities in thinking of themsalves as holders of rights and the bearers of responshility as
to how such rights are excersgsed. There is, however, along way 4ill to go in granting secure
tenure rights over land which forms the backbone of meaningful development options. Without
such security communities’ rights to land and to exercise development options on the land are
dependent upon the whim of traditiona authorities or the decisions of paliticians as to the best
land use options. The Stuation becomes more extreme with theillegd fencing off of commund
land and the consequent cutting off of grazing and access to other natural resources.

Thirdly, Smultaneoudy with the development of secure systems of land tenure, there is a need
to develop palicy as to the best structures communities could adopt for the management and
sugtainable utilisation of natura resources. The establishment of various regiond adminigrative
and planning bodies, such as regiond land boards, conservancy and wildlife councils, and locd
community development committees raise a number of policy issues demanding darity. These
relate to the composition of these adminidrative bodies (and in particular the role of traditiond
authorities in them), the form they take (whether it be a voluntary association, trust or close
corporation), the content of their rights and duties (including the area of jurisdiction, the levd at
which they may be involved in planning decisons, the effect of decisons reached by them,
etc.) and findly how such bodies are to be financed (i.e. whether it be through direct taxation
in the form of a user fee for those involved in both consumptive and non-consumptive use of
natura resources or by centrd government gppropriations) The indtitutiona form that these
various bodies may take has deep implications concerning the future of democrétic practicesin
those particular areas. On the one hand government is devolving authority and respongbility to
specific communities, but on the other hand those communities need to establish a democrétic
and accountable way of managing the resources a their disposd and to plan the various
development activities undertaken by them. This requires not only adaptable and appropriate
legd forms but mature and responsible leadership.

Fourthly, policies have to be developed to cater for the human resource devel opment required
for a successful CBNRM programme. Here policies should be developed requiring not only
government but other bodies such as the Namibia Tourism Board, which is currently baing
edtablished, to actively support the training needs of community-based tourism operators. It is
a0 essentid that communities who are working on the ground with CBNRM issues should
receive proper training concerning not only the development of appropriate lega structures but
a0 killsin negotiating over issues such as joint venture agreements, the democratic holding of
meetings, the keeping of books of accounts, ect.

Hndly, the future policy framework must provide entry points for those working with
CBNRM in the rurd aress through the nationd, regiond and loca planning processes.
Community-based CBNRM practitioners must accordingly be drawn into this process and be
given paticular assstance to enable them to participate fully in the activities of the various
development planning bodies. It is hoped that existing bodies charged with regiond planning
functions, such as regiond councils, will co-operate with communities in this process and not
see it as athreat to their statutory mandate to co- ordinate development planning in the regions.
Centrd government should aso see this process as an opportunity to learn more about the
development needs of rurad communities and a chance to facilitate their advancemen.
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M. Hinz, “Customary Land Law and the Implications for Forests, Trees and Plants’, Food and Agricultural
Organization, October 1995.

Nature Conservation Ordinance, No. 4 of 1975. The Ordinance will be amended by the Nature Conservation
Ordinance Amendment Bill

P.C. van der Byl, unpublished legal opinion, October 1992.

T.W. Bennett, Application of Customary Law in Southern Africa (1985). However, some communities in Namibia
have attempted to codify customary law.

Wildlife Councils were included in theconservancy amendment at the insistence of the Directorate of Resource
Management in the MET.

Manual entitled “Conservanciesin Namibia: Guidelinesfor staff of the Ministry of Environment and Tourism”.
Section 2 of the conservancy amendment amends section 14 of the Nature Conservation Ordinance.

The legislative framework for community-based tourism is set out in paragraph 7 below.

Traditional Authorities Act, No. 17 of 1995.

Conservancy amendment, Section 28A(1)(a).

Namibian Constitution, Article 21(1)(h).

Ibid, Article 124 and Schedule 5(1).

The Report of the Commission of Enquiry into South West African Affairs, which considered policies on “native
reserves’ and the question of self-government for different ethnic groups.

Regul ations contained in Government Notice 60 of 1930.

Regulations contained in Government Notice 68 of 1924. Since Proclamation 11of 1922 has been repealed by the
Local Authorities Act, 1992 these regulations are no longer in force.

It isreliably rumoured that certain headmen are making people pay for the right to reside on communal land, whilst
in other areas people openly defy the authority of traditional leaders and settle where they please citing Article
21(1)(h) of the Constitution.

Bantu Administration Act, No. 38 of 1927.

Bantu Trust and Land Act, No. 18 of 1936.

J. Howard, “ The Permission to Occupy”, unpublished paper, November 1995.

The document “Application for Permission to Occupy a Site” and the Schedule containing standard conditions
relating to PTOs are are attached as Appendix B.

The Ordinance has been amended by Ordinance 4 of 1977, Ordinance 16 of 1980, Act 27 of 1986, Act 6 of 1988,
Act 17 of 1988 and Act 31 of 1990.

Sections 26(1) and 27(1).

Section 26(3), as amended by Act 27/1986.

Section 27(3), as amended by Act 27/1986.

Sections 26(5)-(7) and 27(5)-(7), as amended by Act 27/1987.

Sections 26(4)(a) and 27(5)(a), as amended by Act 27/1986.

Sections 26(4)(b) and 27(5)(b).

Section 28(1)(a)

Section 28(1)(c).

Section 28(2)(a).

Section 37(1)()(ii), as amended by Act 27/ 1986.

Section 37(1)(b).

Section 37(2)(a).

Section 81(1)(n). The permission of the owner or lessee of the land is required before such action can be taken;
with regard to communal land, this would mean the permission of the state.

Section 38(1).

Section 38(2).

Section 38(1).

Section 39(2), as amended by Act 27/1986.

Section 39(3), as amended by Act 27/1986.

Section 42(1)-(2). Specifications are listed for buffalo, eland, kudu, oryx, wildebeest, hartebeest, all species of
exotic game, springbok, and duiker.

Section 40(1), as amended by Act 27/1986. As noted above, the term "Cabinet” in the Ordinance should be read
as President. The President can also grant exemptions to the owner or lessee of land which is enclosed with a
game-proof fence and to licensed game deadlers.

Section 43. None of the exemptions listed apply to the occupiers of communal land.

Section 44.
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Sections 46 and 47. "Game meat” is defined as the meat of any game (fresh, salted, smoked or dried) as well as the
whole carcass of any dead game (section 1).

Section 50(1). There is an exemption authorising the removal of dead game from a road where it constitutes a
danger to traffic. Section 50(2).

Section 50(3).

Section 50A, asinserted by Ord. 4/1977.

Section 53.

Section 54.

Section 81(2)-(3).

Section 81(1)(e).

Section 81A, added by Ord. 4/1977 and amended by Act 27/1988.

Section 81(1).

Sections 83(2)(b), 83(3)(b), 83(4)(e) and 83(7), as amended by Act 27/1986.

Section 78(b).

Section 82.

Section 84(1).

Section 84(4).

p.7

pp.9

pp.21-23

p.26

p.29

p.31-33

Namibian Constitution: Article 16(2). “ An Introduction to and Commentary on the Agricultural(Commercial) Land
Reform Bill, Legal Assistance Centre, 1994.

Act No. 27 of 1991, amended the Land Bank Act, No. 13 of 1944 and repealed the Agricultural Credit Act, No. 28
of 1956.

Section 1

Trust Monies Protection Act, No. 34 of 1934.

Co-operative Societies Ordinance, No. 15 of 1946.

Co-operatives Act of Namibia, Fourth Layperson's Draft, September 1992.

Close Corporations Act, No. 26 of 1988.

Partnerships are governed by common law rather than by statute.

Ministry of Environment and Tourism Policy Document: “Land-use Planning: Towards Sustainable
Development”: May 1994.

Namibian Constitution, Article 129.

National Planning Commission Act, No. 1994.

The Nature Conservation in Certain Native Areas of South West Africa Proclamation, SA Proc. R.188 of 1976 was
repealed by Act 27/1988, along with other nature conservation laws applicable only to Ovamboland and the

Kavango (the Ovamboland Nature Conservation Enactment, SA Proc. R.1023 of 1973 and the Kavango Nature
Conservation Act, Act No. 4 of 1974 of the Kavango L egislative Council).

The applicability of these regulations to Bushmanland is discussed fully in Memorandum: Legal Rights of

Residents of Bushmanland, submitted to JBDF in March 1990. To summarise, the regulations on their face apply
to all native reserves established pursuant to section 16 of Proclamation 11/1922. However, none of the laws
which set aside Bushmanland as an area for "Natives' or later on as an area for members of the "Bushman

Nation" make any reference to Proclamation 11/1922. On the other hand, two court cases in Namibia have

commented obiter dictumthat the regulations are applicable to all native reservesin Namibia.

Regulation 17.

Regulation 34.

Regulations 18-19.

Regulation 34.

Regulation 21.

Regulation 34.

The applicable laws are the Native Administration Proclamation (Proc. 11/1922), the Native Reserve Regulations
(GN 68/1924) and the Native Administration Proclamation (Proc. 15/1928). Regulation 3 of the Native Reserve
Regulations (GN 68/1924) charges the Superintendent of the reserve with, among other things, "generally

controlling the reserve", but, given the overall context of the regulations, it would be a extremely strained

interpretation if this were read to include the power to make rules regarding hunting.




APPENDIX C

Specidly protected game indude the following:

mountain zebra

girdfe

Klipspringer

€lephant

rhinoceros

impaa

hippopotamus

black-faced impaa

zebra (Equus Burchelli species)

Protected game indude the following:

aardwolf
bat-eared fox
roan antelope
tsesseby
dikdik

blue wildebeest
bushbuck
duiker

antbear
clawless otter
scaly anteater
cheetah
spotted-necked otter
hedgehog
monitor
leopard
pythons

bush baby
oribi

honey badger
reedbuck

red hartebeest
slver jacka
tortoises
steenbok
sable antelope
waterbuck
gtatunga
lechwe
crocodile
puku
Sharpe's grysbok
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al species of hirds except the huntable game birds and the following birds. weavers, sparrows,
mousebirds, redheaded quelea, bulbul, and pied crow.

Huntable game birds include the following:

guineafowl

Namaqua sandgrouse
kurrichane buttonquall
common quall
harlequin qual

crested francolin
redbilled francolin
Swainson's francolin
Orange River francalin
white-faced duck
Egyptian goose

Cape tea

Hottentot teal
redbilled ted
turtiedove

laughing dove

rock pigeon
Burchdl's sandgrouse
doublebanded sandgrouse.



APPENDIX D

REGULATIONSUNDER THE ORDINANCE

The basic sat of regulations under the Ordinance is contained in GN 240/1976 (Official Gazette 3556).

These regulations are amended by:
GN 256/1976 (Regs 4(1)-(2))

GN 112/1977 (Regs 4,36A-E)
GN 302/1977 (Reg 1)

GN 314/1977 (Reg 4(1))

GN 330/1977 (Reg 152(b))
GN 364/1977 (Regs 8,73)

GN 32/1978 (Reg 1)

GN 114/1978 (Reg 1)

GN 190/1978 (Regs 9,26)

GN 247/1978 (Reg 1, Chpt 12)

GN 50/1979 (Regs 36,104,114- 16, Chpt 17A)
GN 56/1979 (Reg 103)

GN AG. 8/1981 (Regs1,4)
GN AG. 41/1982 (Chpt 11A-11B)

GN AG. 23/1983 (Chpt 11)
GN AG. 49/1983 (Reg 115)
GN AG. 61/1983 (Regs 1,4-7)

GN AG. 72/1984 (Reg 4)

GN AG. 36/1985 (Reg 122)
GN 3/1985 (Reg 31)

GN 101/1985 (Reg 25A)
GN 121/1985 (Reg 4)

GN 122/1986 (Reg 125)
GN 242/1986 (definitions, Regs 28,36)

GN 81/1987 (Reg 27)

GN 89/1988 (definitions, Regs 60,101,
106-111,114-115,117-118,
125,147-148, Chpt 12A)

GN AG. 37/1989 (Reg 128A)

GN AG. 44/1989 (Reg 118K, Schedule C)

OG 3563

OG 3599
OG 3644
OG 3647
OG 3653
OG 3659

OG 3705
OG 3741
OG 3798
OG 3845

OG 3916
OG 3916

OG 4368

OG 4609

OG 4741
OG 4752
OG 4757

OG 4901

OG 5019
OG 5064

OG 5125
OG 5134

OG 5219
OG 5297

OG 5365

OG 5547

OG 5733
OG 5751
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The basic st of regulations as amended covers the following topics:

TARIFFS (game parks)

REGULATIONS RELATING TO GAME PARKS

SWIMMING BATHS IN GAME PARKS

USE OF BOATS ON DAMS IN GAME PARKS

INLAND FISHERIES

GAME AND OTHER WILD ANIMALS (kegping them in captivity)

GAME DEALERS

GAME SKINS

PROTECTED PLANTS AND PERMITS (regarding permits)

10 REGULATION OF CAGE BIRD SOCIETIES

11. HUNTING OF GAME FOR THE SAKE OF TROPHIES

11A. TROPHY MANUFACTURING AND TROPHY DEALERS LICENCES

11B. CONDITIONS FOR EXPORT OF TROPHIES

12. HUNTING AT NIGHT FOR COMMERCIAL PURPOSES

12A. HUNTING OF HUNTABLE GAME AND EXPORT OF GAME AND GAME MEAT
(primarily details regarding permits and permit fees)

13. SEA BIRD GUANO

14. DECLARATION OF PRIVATE GAME PARKS AND NATURE RESERVES

15. REGULATION OF SUCCULENT SOCIETIES

16. GAME-PROOF FENCES

17. RECOGNITION AND REGULATION OF ASSOCIATIONS

17A. REGISTERS RELATING TO COYOTE GETTERS

18. REPEAL OF REGULATIONS

VooNoUAWNE

Asmogt of these regulations are orientated towards commercia enterprises, they do not seem to have any
direct implications for Bushmanland at presen.

Other regulations promulgated under the Ordinance and their subject matters are as follows:

GN 148/1975 (hunting seasons) OG 3470
GN 199/1975 (Naukluft boundaries) OG 3483
GN 321/1975 (private game parks) OG 3502
GN 14/1976 (private game parks) OG 3509
GN 117/1976 (hunting seasons) OG 3535
GN 122/1976 (private game parks) OG 3536
GN 326/1976 (private game parks) OG 3571
GN 10/1977 (game park boundaries) OG 3590
GN 67/1977 (private game parks) OG 3593
GN 68/1977 (private game parks) OG 3593
GN 136/1977 (hunting seasons) OG 3614
GN 146/1977 (private game parks) OG 3614
GN 205/1977 (professiond hunters & guides) OG 3632
GN 231/1977 (private game parks) OG 3636
GN 232/1977 (private game parks) OG 3636
GN 233/1977 (private game parks) OG 3636
GN 234/1977 (private game parks) OG 3636
GN 246/1977 (export-leopard & cheetah skins) OG 3638
GN 262/1977 (private game parks) OG 3639
GN 271/1977 (private game parks) OG 3639
GN 336/1977 (private game parks) OG 3653
GN 354/1977 (private game parks) OG 3659
GN 355/1977 (private game parks) OG 3659
GN 372/1977 (private game parks) OG 3662
GN 377/1977 (private game parks) OG 3667
GN 407/1977 (private game parks) OG 3679
GN 3/1978 (private game parks) OG 3684

GN 8/1978 (honorary nature conservators) OG 3684



GN

51/1978 (private game parks)

GN 115/1978 (white rhinos)

GN 130/1978 (private game parks)
GN 136/1978 (hunting seasons)
GN 138/1978 (private game parks)
GN 141/1978 (private game parks)

GN 161/1978 (honorary nature conservators)

GN 163/1978 (private game parks)
GN 164/1978 (hunting seasons)

GN 168/1978 (private game parks)
GN 198/1978 (private game parks)
GN 204/1978 (private game parks)
GN 218/1978 (private game parks)
GN 246/1978 (private game parks)
GN 253/1978 (private game parks)

12/1979 (honorary nature conservators)

13/1979 (private game parks)
30/1979 (nature conservators)
48/1979 (private game parks)
54/1979 (private game parks)
70/1979 (nature conservators)

72/1979 (honorary nature conservators)

77/1979 (hunting seasons)

79/1979 (private game parks)
96/1979 (private game parks)
97/1979 (private game parks)

GN 118/1979 (Namib- Naukluft)
GN 156/1979 (nature conservators)

GN 157/1979 (honorary nature conservators)

GN 161/1979 (private game parks)
GN 166/1979 (private game parks)
GN 23/1980 (private game parks)
GN 66/1980 (private game parks)
GN 67/1980 (private game parks)
GN 88/1980 (private game parks)
GN 89/1980 (private game parks)
GN 90/1980 (nature conservators)
GN 108/1980 (hunting seasons)

GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.
GN AG.

81/1980 (private game parks)
82/1980 (private game parks)
83/1980 (private game parks)
84/1980 (private game parks)
85/1980 (private game parks)
99/1980 (private game parks)
100/1980 (private game parks)
101/1980 (private game parks)
102/1980 (private game parks)
113/1980 (private game parks)
63/1981 (hunting seasons)

80/1982 (hunting seasons)

84/1982 (private game parks)
85/1982 (private game parks)
95/1983 (hunting seasons)

152/1983 (private game parks)
153/1983 (private game parks)

3/1984 (private game parks)

37/1984 (private game parks)
64/1984 (hunting seasons)

80/1984 (private game parks)
138/1984 (private game parks)

OG 3716

OG 3741

OG 3748
OG 3753

OG 3755

OG 3755
OG 3773

OG 3773
OG 3773

OG 3789

OG 3798

OG 3806

OG 3818

OG 3838

OG 3848
OG 38%4

OG 3900

OG 3900

OG 3916

OG 3916

OG 3939
OG 3939
OG 3954

OG 3970

OG 3975

OG 3975
OG 4003
OG 4007

OG 4007

OG 4012

OG 4012

OG 4077

OG 4099

OG 4099

OG 4115

OG 4115

OG 4115
OG 4143
OG 4220
OG 4220
OG 4220
OG 4220
OG 4220
0OG 4231

OG 4231

OG 4231

OG 4231

OG 4255
OG 4470
OG 4632
OG 4636
OG 4636
OG 4781

OG 4828

OG 4828
OG 4856
OG 4887
OG 4901
0OG 4912

OG 4977
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GN AG. 151/1984 (private game parks) OG 4988

GN AG. 31/1985 (private game parks) OG 5014
GN AG. 77/1985 (hunting seasons) OG 5045

GN AG. 83/1985 (private game parks) OG 5048
GN AG. 84/1985 (private game parks) OG 5048
GN AG. 85/1985 (private game parks) OG 5048
GN AG. 86/1985 (private game parks) OG 5048
GN 1/1985 (Namib-Naukluft boundaries) OG 5064
GN 2/1985 (private game parks) OG 5064
GN 26/1985 (private game parks) OG 5078

GN 27/1985 (private game parks) OG 5078

GN 33/1985 (private game parks) OG 5084

GN 34/1985 (private game parks) OG 5084

GN 56/1985 (private game parks) OG 5098

GN 119/1985 (private game parks) OG 5134

GN 120/1985 (private game parks) OG 5134

GN 26/1986 (registration-cage bird society) OG 5171
GN 27/1986 (registration-cage bird society) OG 5171
GN 59/1986 (private game parks) OG 5187

GN 97/1986 (hunting seasons) OG 5212
GN 180/1986 (Namib-Naukluft boundaries) OG 5258
GN 233/1986 (private game parks) OG 5296

GN 32/1987 (private game parks) OG 5326

GN 75/1987 (hunting seasons) OG 5364
GN 77/1987 (private game parks) OG 5365

GN 141/1987 (private game parks) OG 5427

GN 142/1987 (private game parks) OG 5427

GN 197/1987 (private game parks) OG 5468

GN 90/1988 (hunting seasons) OG 5547
GN 169/1988 (private game parks) OG 5622

GN 170/1988 (private game parks) OG 5622

GN 171/1988 (private game parks) OG 5622

GN 176/1988 (private game parks) OG 5627

GN 184/1988 (game park: Navite) OG 5633

GN 15/1989 (Popa, Mahango, Khaudom) OG 5667
GN 16/1989 (Namib-Naukluft boundaries) OG 5667
GN 38/1989 (private game parks) OG 5684

GN AG. 5/1989 (private game parks) OG 5697
GN AG. 29/1989 (hunting seasons) OG 5714
GN AG. 53/1989 (private game parks) OG 5766
GN AG. 123/1989 (private game parks) OG 5875

GN AG. 124/1989 (private game parks) OG 5875

GN AG. 125/1989 (private game parks) OG 5875

GN AG. 1/1990 (private game parks) OG 5883
GN AG. 2/1990 (private game parks) OG 5883
GN AG. 3/1990 (private game parks) OG 5887
GN AG. 4/1990 (private game parks) OG 5887
GN AG. 9/1990 (Waterberg Plateau Park) OG 5895
GN AG. 18/1990 (Mudumu & Mamili Reserves) OG 5904
GN AG. 28/1990 (private game parks) OG 5921
GN AG. 29/1990 (private game parks) OG 5921
GN 5/1990 (hunting seasons) GG 24
GN 14/1990 (Namib-Naukluft boundaries) GG 33

(up to 15 September 1990)

It should be noted that athough the Nature Conservation Ordinance authorises the promulgation of
regulations which are applicable only to a particular part of Namibia, there do not appear to be any
regulations applying only to Bushmanland, or to any other communal area. (There were once specid nature



55

conservation rules for some of the different communa areas, but none of these remain in force today. %)

If anyone clams to be gpplying rules which differ from the generd ones discussed above, it would be
advisable to ask what satutory authority isthe basis for such rules.

C. NATIVE RESERVE REGULATIONS, GN 68/1924

The Native Reserve Regulations, GN 68/1924, were promulgated pursuant to section 20 of the Native
Adminigration Proclamation 11/1922 and are il in force. These regulations may be applicable to
Bushmanland, dthough thisis not entirely dear. *** | the regulations are applicable, they cover two areas
which are related to nature conservation.

The regulations make it an offence to "cut, break, injure, uproot or destroy” any tree or bush, or to collect
wood on reserve land without a permit from the Superintendent of the reserve (or the magidtrate of the
Didtrict). There is one exception to this generd rule: residents of the reserve may collect "head loads' or dry
wood for their own use without a permit so long as the remova of this wood does no damage to growing
trees, and so long as no axe or saw is used to collect the wood. *® The pendlty for violating this regulation
isafine of up to £5 or imprisonment for up to one month for afirst offence, or afine of up to £10 or
imprisonment for up to two months for subsequent convictions. ®

The Regulations also make it an offence to st fire to the grass on any reserve, except as a protective
measure againg a fire where the Superintendent (or Magistrate) has given permisson for this protective
measure. Anyone who observes or hears of agrassfirein the reserve hasa du:[))]/ to try to extinguish it, and,
if thisis not possible, to report the fire to the Suzperi ntendent (or Magistrate). 1% The pendlties here are the
same as those noted in the paragraph above., *°

With regard to hunting, it might also be relevant to note that the regulations make it an offence to keep any
dog in a native reserve without the written permission of the Superintendent, who has the power to fix the
number of dogs which may be kept by each person. *® The pendlties here are the same as those for the
offences discussed above. *'°

None of the laws or regulations which are generaly applicable to "native reserves' authorise any
government official to make laws or rules regarding the hunting of game in the resarves,

1% The Nature Conservation in Certain Native Areas of South West Africa Proclamation, SA Proc. R.188 of 1976 was
repealed by Act 27/1988, along with other nature conservation laws applicable only to Ovamboland and the
Kavango (the Ovamboland Nature Conservation Enactment, SA Proc. R.1023 of 1973 and the Kavango Nature
Conservation Act, Act No. 4 of 1974 of the Kavango L egislative Council).

The applicability of these regulations to Bushmanland is discussed fully in Memorandum: Legal Rights of

Residents of Bushmanland, submitted to JBDF in March 1990. To summarise, the regulations on their face apply

to all native reserves established pursuant to section 16 of Proclamation 11/1922. However, none of the laws

which set aside Bushmanland as an area for "Natives' or later on as an area for members of the "Bushman

Nation" make any reference to Proclamation 11/1922. On the other hand, two court cases in Namibia have

commented obiter dictumthat the regulations are applicable to al native reservesin Namibia.

15 Regulation 17.

16 Regulation 34.

197 Regulations 18-19.

18 Regulation 34.

1% Regulation 21.

10 Regulation 34.

M The applicable laws are the Native Administration Proclamation (Proc. 11/1922), the Native Reserve Regulations
(GN 68/1924) and the Native Administration Proclamation (Proc. 15/1928). Regulation 3 of the Native Reserve
Regulations (GN 68/1924) charges the Superintendent of the reserve with, among other things, "generaly
controlling the reserve", but, given the overall context of the regulations, it would be a extremely strained
interpretation if this were read to include the power to make rules regarding hunting.
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