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Children cannot
care for themselves
in the same way
that adults do.
This means
that children
fall under an
extremely vulnerable
group and need
special attention.
Hon Rosalia Nghidinwa,
Minister of Gender Equality
and Child Welfare,
24 September 2014, Second Reading
of Child Care and Protection Bill

2

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 1: Introduction

T

he Child Care and Protection Act 3 of 2015 is Namibia’s key law on
children. This is the first chapter of the Guide to the Child Care and
Protection Act, which consists of 28 separate booklets. Together, these
booklets form a comprehensive manual on the law. This chapter gives a
brief overview of the background and context of the law.

1. Overview
The Child Care and Protection Act 3 of 2015 is Namibia’s key legislation on children. Before
it was enacted, Namibia’s main law on children was the Children’s Act 33 of 1960, which was
inherited from South Africa at independence. That outdated statute was a colonial law that was
not well suited to African situations. The Child Care and Protection Act provides better systems
for protecting and assisting Namibian children.
The process of developing the Child Care and Protection Act involved the largest national law
reform consultation held to date in Namibia. It was a multi-media, multi-language campaign
that involved all sectors of society, including children.

The consultation process
The consultation process was documented in detail so that it could serve as a model
for other law reforms. You can read about it in these documents which were published
jointly by the Ministry of Gender Equality and Child Welfare, the Legal Assistance
Centre and UNICEF.

The Act covers many different topics relating to children. The chart on the following page
shows the key themes covered in the Act.
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Key topics in the new Child Care and Protection Act
Definition of “child”:
A child is defined as
anyone under age 18,
and the age of majority
is accordingly lowered
from 21 to 18.

Objectives and guiding principles:
The paramount concern in decisions
about children is the best interests
of the child. The Act emphasises
the rights and duties of parents and
children, and the importance of child
participation.

National Advisory
Council on Children:
The Act establishes a crosssec toral body to monitor
the implementation of the
law and to advise on child
rights issues.

Children’s Advocate:
This official in the Office of the Ombudsman is empowered to
investigate and act on complaints about abuses of children’s rights.

Parenting plans:
The Act provides procedures to help parents and
other care-givers make
agreements about issues
such as custody, access
and mainten ance, as a
way of preventing future
disputes.

Replacement of the Children’s Status Act:
This 2006 Act is repealed and re-enacted as a chapter in the Child
Care and Protection Act, with improvements based on practical
experience, to bring all related child laws together in one unified
whole.
Kinship care:
The Act acknowledges the
role of the extended family
and close family friends
in caring for children and
makes it possible for kinship
care-givers to have easier
access to social grants for
the children in their care.

Prevention and early intervention services:
The Act provides for services to help families address problems
that may harm children, before they become too serious.
Foster care:
The Act provides for persons to volunteer to take in children
who have no family members to care for them. This is a different
concept than in the past, as the Act makes a distinction between
kinship care by family members and foster care by strangers.

Facilities for the care of children:
The Act provides for the registration of various facilities which care for children, as well as
providing minimum standards for all such places:
� places of safety: places where children can stay temporarily in emergencies
� children’s homes: institutions that provide residential care for children
� child detention centres: more secure institutions suitable for young offenders or children
with behavioural problems
� shelters: places that provide services and overnight accommodation for victims of abuse
(adults and children), as well as street children and other children in need
� places of care: places that provide short-term care by arrangement with parents or care-givers,
such as crèches and day-care centres
� early childhood development centres: places that provide a structured set of learning
activities for children who are below school age
Chart continues 
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Combating baby-dumping:
The Act provides procedures and safeguards
so that children who are unwanted can be
dropped off anonymously at safe places
instead of being left to die.

Consent to medical procedures:
The Act provides for independent consent to medical
interventions and HIV testing by mature children,
and also provides for the examination and treatment
of children without parental consent where abuse is
suspected.

Other child protection measures:
There are other protective measures for children in particularly vulnerable situations:
� corporal punishment: measures to eliminate corporal punishment, and programmes to help
parents and other care-givers learn how to apply discipline without being abusive
� child-headed households: rules to support and protect households where there is no
responsible adult to take care of the children
� worst forms of child labour: offences aimed at preventing the sexual and economic exploitation
of children
� harmful social, cultural or religious practices: prohibitions on child marriage and other harmful
practices
� child safety at places of entertainment: safety measures at events likely to be attended by
large numbers of children
� crimes relating to child abuse and neglect.

Other important laws on child protection
Although the Child Care and Protection Act is the key law on child protection, it must be
read together with other Namibian statutes that cover specific issues on children.
�

Births, Marriages, and Deaths Registration Act 81 of 1963 (birth registration)
— replacement statute under discussion as of 2019

�

Education Act 16 of 2001 (compulsory education)
— replacement statute under discussion as of 2019

�

Child Justice Act (forthcoming) (young criminal offenders)
— draft bill under discussion as of 2019

�

Divorce Act (forthcoming) (parental rights and responsibilities after a divorce)
— under discussion as of 2019

�

Intestate Succession Ordinance 12 of 1946 (inheritance in the absence of a will)
— replacement statute under discussion as of 2019

�

Labour Act 11 of 2007 (child labour)

�

Maintenance Act 9 of 2003 (child maintenance)
— amendments under discussion as of 2019

�

laws which protect children against violence and abuse
— Combating of Domestic Violence Act 4 of 2003
— Combating of Immoral Practices Act 21 of 1980
— Combating of Rape Act 8 of 2000
— Combating of Trafficking in Persons Act 1 of 2018
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2. Background
The first comprehensive law on child protection in pre-independence Namibia was the South
West African Children’s Ordinance 31 of 1961, which replaced several separate enactments
on individual topics pertaining to children. It covered the establishment of children’s courts;
protection of infants and children in need of care or protection; the prevention of neglect, illtreatment and exploitation of children; places of safety; foster care; adoption; registration of
child care facilities; consent to medical treatment and operations on children; various grants;
and contribution orders from parents for the costs of keeping children in alternative care.
This law was replaced in 1977 by the South African Children’s Act 33 of 1960. The Act was
made applicable to “South West Africa” by the Children’s Amendment Act 74 of 1973, which
came into force only on 1 January 1977. The 1973 Act also made a number of amendments to the
Children’s Act as it was to apply to “South West Africa”, to provide continuity with the repealed
Children’s Ordinance. The Children’s Act covered children’s courts; protection of infants and
children in need of care or protection; places of safety; foster care; adoption; registration of
child care facilities; the prevention of neglect, ill-treatment and exploitation of children; and
consent to medical treatment and operations on children. It also authorised grants for places of
safety, foster care grants, child maintenance grants, and contribution orders from parents for
the costs of keeping children in alternative care.
Shortly after independence, it became clear that the Children’s Act needed to be amended to be
more appropriate for an independent Namibia. A layperson’s draft was prepared by a government
legal adviser for the Ministry of Health and Social Services. This draft included few substantive
changes to the Act, but focused primarily on adapting the Act to the new political dispensation.
In 1994, the Ministry of Health and Social Services commissioned the Legal Assistance Centre
and the Human Rights and Documentation Centre to prepare new children’s legislation for
Namibia. This draft bill was based on stakeholder input collected at a national conference held
in 1994. It also took into account recent developments in South Africa and other countries. To
make the law less unwieldy, the initial draft legislation was split into two pieces – a Children’s
Status Bill and a Child Care and Protection Bill. It was anticipated (wrongly as it turns out) that
the Child Care and Protection Bill, which covered similar ground as the Children’s Act, would
be less controversial and quicker to enact than the Children’s Status Bill, which reformed the
common law and established new rules on access, custody and guardianship.
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Changes in personnel at the Ministry of Health and Social Services slowed progress on the
draft bills, which were eventually transferred to the new “Ministry of Women Affairs and Child
Welfare” that came into existence in 2000 (renamed as the Ministry of Gender Equality and Child
Welfare in 2005). A consultation meeting with stakeholders took place in 2001. The Ministry
appointed a Task Force of persons with expertise in children’s issues to refine the two draft bills.
The Task Force met during 2002 and early 2003, and the draft legislation was submitted to the
technical legal drafters in the Ministry of Justice in 2003, along with recommendations for revision.
The Children’s Status Bill was tabled in Parliament in 2003 and passed in late 2006, after
extensive amendments were made to it at Cabinet and as a result of committee hearings held
by both the National Assembly and the National Council.
Changes in personnel at the Ministry of Gender Equality and Child Welfare interrupted the
progress of the lengthier Child Care and Protection Bill, which remained with the technical
drafters at the Ministry of Justice until mid-2008.
A revised draft Child Care and Protection Bill was completed by the Ministry of Justice in
2008. Since South Africa had recently replaced its child protection law, the draft provided by
the Ministry of Justice to the Ministry of Gender Equality and Child Welfare for review was
based primarily on South Africa’s new Children’s Act 38 of 2005 rather than on the previous
Namibian drafts. Because of the extended lapse of time since the last public consultations, and
the many developments in the situation of Namibian children during the intervening period, a
new round of public and stakeholder consultation was undertaken to ensure that the proposed
law would meet the needs of Namibia.
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With support from UNICEF and technical assistance from the Legal Assistance Centre, the
Ministry of Gender Equality and Child Welfare made extensive efforts to solicit public input.
The consultation processes included national and regional workshops, outreach through radio,
television and newspaper, and a Facebook group. Many outreach initiatives were aimed specifically
at children, using child-friendly materials on the draft bill. Other persons consulted included
regional councillors, traditional leaders, social workers, community activists and members of
civil society. Input was also received from international experts based on three continents. All
of the input was considered, and used as the basis for a revised bill which was approved in
December 2009 by the Technical Working Group which guided the consultation process.

The Child Care and Protection Bill was considered by the Cabinet Committee on Legislation
in July 2011 and again in March 2012, and then approved by Cabinet with revisions recom
mended by the Cabinet Committee on Legislation. The Bill [B. 8-2014] was tabled in Parliament
on 24 September 2014. The National Assembly passed it with amendments to three clauses on
8 October 2014. It was tabled in the National Council on 17 November 2014. On 18 November
2014 it was referred by the National Council to a Joint House Committee comprising the Women
Caucus and the Standing Committee on Gender, Youth, Informational and Communication
Technology. After holding additional consultations in Khomas, Karas, Erongo, Hardap and
Omaheke Regions from 8-12 December 2014, this Joint Committee tabled a report supporting
the Bill. On 18 December 2014, the National Council sent the Bill back to the National Assembly,
supporting it with a recommendation for an amendment to correct a drafting error in the
clause on police clearance certificates. It was re-introduced in the National Assembly in the
next session of Parliament, on 4 March 2015. The National Assembly accepted the amendment
proposed by the National Council and made some additional amendments to the same clause.
The Bill was passed on 4 March 2015, signed by the President on 22 April 2015 and published
in the Government Gazette on 29 May 2015. It was brought into force on 30 January 2019,
after the accompanying regulations were completed.
The Child Care and Protection Act repealed several statutes. It replaces the Children’s Act
completely. It also repeals the Children’s Status Act and incorporates its provisions, thus
reuniting the two laws which had previously been separated. It also repeals the Age of Majority
Act 57 of 1972 and the obsolete Consent to Operations on Native Minors Proclamation 37
of 1943.
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HIGHLIGHTS OF A SUCCESSFUL PROCESS
The revision process of the Child Care and Protection Bill was the largest national law reform
consultation held to date in Namibia. It was a multi-media, multi-language campaign that
involved all sectors of society. The following were some of the highlights:
�

Twenty-one different factsheets were produced about the Child Care and Protection Bill.
The factsheets were produced in a total of five languages.

�

Approximately 40% of the Namibian population saw information about the draft bill in
factsheets circulated as newspaper inserts in three languages.

�

Regional consultations involved participants from all 13 regions in Namibia.

�

National consultations involved international guests from three continents.

�

Children and youth represented 30% of all people consulted.

�

Thirty-nine workshops, conferences, consultations, focus group discussions or other
meetings were held to discuss the revision of the draft bill, with 16 of these targeting children or youth.

�

About 47% of the people who attended
workshops and conferences about
the draft bill did so at meetings
that had not been originally
planned — a reflection of the
public interest in the topic and
a lesson in the importance of
flexibility.

�

At least 38 radio slots
about the bill were
broadcast.

�

A total of 25 articles, opinion pieces, letters or text messages on the bill appeared in
Namibian newspapers over a period of seven months.

�

Eight articles appeared in Namibian magazines over a period of ten months.

�

The consultation process was featured on television nine times.

�

A total of seven topics were discussed on Facebook in a group which ultimately had almost
300 members.

�

Information about the revision process was circulated in five electronic newsletters, both
national and international.

�

One in eight people who were asked for detailed written input responded with
submissions.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 1: Introduction

�

9

3. Constitutional framework
Namibian legislation on children must be consistent with the Constitutional protections for
children. In addition to the specific provisions on children in the Namibian Constitution
(reproduced below), it is important to remember that children also enjoy all of the fundamental
rights and freedoms protected by the Constitution – except in the few instances where there
is a specific age limitation, such as on the right to vote and the right to stand for public office.

Namibian Constitution
Article 10: Equality and Freedom from Discrimination
(1) All persons shall be equal before the law.
(2) No persons may be discriminated against on the grounds of sex, race, colour, ethnic
origin, religion, creed or social or economic status.
Article 14(3): Family
(3) The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.
Article 15: Children’s Rights
(1) Children shall have the right from birth to a name, the right to acquire a nationality
and, subject to legislation enacted in the best interests of children, as far as possible
the right to know and be cared for by their parents.
(2) Children are entitled to be protected from economic exploitation and shall not be
employed in or required to perform work that is likely to be hazardous or to interfere
with their education, or to be harmful to their health or physical, mental, spiritual,
moral, or social development. For the purposes of this paragraph children shall be
under the age of sixteen (16) years.
(3) No children under the age of fourteen (14) years shall be employed to work in
any factory or mine, save under conditions and circumstances regulated by Act of
Parliament. Nothing in this paragraph shall be construed as derogating in any way
from Paragraph (2).
(4) Any arrangement or scheme employed on any farm or other undertaking, the object
or effect of which is to compel the minor children of an employee to work for or
in the interest of the employer of such employee, shall for the purposes of Article 9
be deemed to constitute an arrangement or scheme to compel the performance of
forced labour.
(5) No law authorising preventive detention shall permit children under the age of
sixteen (16) years to be detained.
Article 20(1)-(3): Education
(1) All persons shall have the right to education.
(2) Primary education shall be compulsory and the State shall provide reasonable facilities
to render effective this right for every resident within Namibia, by establishing and
maintaining State schools at which primary education will be provided free of charge.
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(3) Children shall not be allowed to leave school until they have completed their primary
education or have attained the age of sixteen (16) years, whichever is the sooner,
save in so far as this may be authorised by Act of Parliament on grounds of health
or other considerations pertaining to the public interest.
Article 95(b): Promotion of the Welfare of the People
The State shall actively promote and maintain the welfare of the people by adopting,
inter alia, policies aimed at the following:
…
(b) enactment of legislation to ensure that the health and strength of the workers, men
and women, and the tender age of children are not abused and that citizens are not
forced by economic necessity to enter vocations unsuited to their age and strength …

4. International framework
Namibian laws on children must support Namibia’s international commitments on children’s
rights. Since independence, Namibia has signed several key international agreements aimed at
protecting children’s rights:
1. United Nations Convention on the Rights of the Child: This set of minimum standards for
children’s rights has been adopted by almost every country in the world, and is in fact the
most widely-accepted human rights treaty in history. Its four core principles are (1) nondiscrimination; (2) commitment to the best interests of the child; (3) the child’s right to life,
survival and development; and (4) respect for the views of the child. The Committee which
monitors the Convention’s implementation has issued a number of General Comments as
guides to the Convention’s interpretation and application.
1.1		 Optional Protocol to the Convention on the Rights of the Child on the Involvement
of Children in Armed Conflict: Namibia is also party to this Protocol, which requires
governments to “take all feasible measures to ensure that persons below the age of 18
do not take a direct part in hostilities and that they are not compulsorily recruited into
their armed forces”.
1.2		 Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography: Namibia is also party to this Protocol, which
obligates governments to protect the rights and interests of child victims of trafficking,
child prostitution and child pornography, child labour and especially the worst forms
of child labour.
2. African Charter on the Rights and Welfare of the Child: This Charter was modelled on the
UN Convention on the Rights of the Child, but with an aim to emphasise issues particularly
relevant to African children. It recognises the child’s place in African society, as well as the
role of the extended family. It requires that “that domestic discipline is administered with
humanity and in a manner consistent with the inherent dignity of the child”. It also provides
for the protection of children against “harmful social and cultural practices affecting the
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welfare, dignity, normal growth and development of the child” and particularly against
“customs and practices prejudicial to the health or life of the child and those customs and
practices discriminatory to the child on the grounds of sex and other status”. The African
Charter also addresses child marriage and betrothal, refugee children, inter-country adoption,
protection of children separated from their parents, sexual exploitation, drug abuse and
trafficking. One unique feature of the African Charter is its specific articulation of child
responsibilities in addition to child rights and protection.
3. International Labour Organisation (ILO) Conventions: There are two important ILO
Conventions which are specifically applicable to children.
3.1		 ILO Convention 138 on the Minimum Age for Admission to Employment and Work:
This Convention sets minimum ages for various forms of work by children. It contains
three different categories of rules: (1) Hazardous work: Any work which is likely to
jeopardize children’s physical, mental or moral health, safety or morals should not
be done by anyone under the age of 18 (with a possibility of reducing this to age 16
in developing countries, subject to strict conditions). (2) Basic minimum age: The
minimum age for work should not be below the age for finishing compulsory schooling.
(3) Light work: Children between the ages of 13 and 15 years old may do light work,
as long as it does not threaten their health and safety, or hinder their education or
vocational orientation and training (with a possibility of lowering the relevant ages to
12 and 14 in developing countries).
3.2 ILO Convention 182 on the Prohibition and Immediate Elimination of the Worst
Forms of Child Labour: This Convention addresses (a) slavery and similar practices,
including the sale and trafficking of children and the forced or compulsory recruitment
of children for use in armed conflict; (b) the use of children for prostitution or
pornography; (c) the involvement of children in illicit activities, including the
production and trafficking of drugs; and (d) work which is likely to harm the health,
safety or morals of children. This includes child trafficking and slavery, commercial
sexual exploitation of children, children being used by adults to commit crimes and
very hazardous labour.
4. Protocol to the Convention Against Transnational Organised Crime, to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children: “Trafficking in children”
means the recruitment, transportation, transfer, harbouring or receipt of children for
the purpose of exploitation. This Protocol is intended to harmonise national approaches
to trafficking, in order to advance international cooperation in trafficking cases. It also
provides for measures to protect and assist trafficking victims.
5. Convention on the Rights of Persons with Disabilities: This Convention is aimed at
ensuring that persons with disabilities can enjoy full human rights without discrimination.
One of its key principles is “respect for the evolving capacities of children with disabilities
and respect for the right of children with disabilities to preserve their identities”. It includes
several specific provisions on non-discrimination and the rights of children with disabilities
to family life. It also requires governments to “put in place effective legislation and policies,
including women- and child-focused legislation and policies, to ensure that instances of
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exploitation, violence and abuse against persons with disabilities are identified, investigated
and, where appropriate, prosecuted”. Children’s needs are also explicitly addressed in provisions
on education, health, and sport and recreation. The Optional Protocol to this Convention,
which Namibia has also ratified, allows for individual complaints to the Committee on the
Rights of Persons with Disabilities.
There are other international commitments with relevance for children in addition to those
listed here, including some aimed at the girl-child in particular.
The Act also supports the signing of the four key Hague Conventions on children. These
Conventions were drafted by the Hague Conference on Private International Law, which is a
global inter-governmental organisation.
1. Hague Convention on the Protection of Children and Co-operation in Respect of Intercountry Adoption: This Convention is designed to ensure that inter-country adoptions take
place in the best interests of the child. It recognises that inter-country adoption may offer
the advantage of a permanent family to a child who cannot be placed with a suitable family
in his or her country of origin, but it requires that possibilities for the placement of the child
within the country of origin be considered first. The Convention establishes a system of cooperation between authorities in countries of origin and receiving countries, and provides
safeguards against abuses as abduction, exploitation, sale or trafficking of children. The
Convention also guarantees the recognition in all contracting states of adoptions made in
accordance with the Convention. Namibia is a party to this Convention, which came into
effect in Namibia on 1 January 2016.
2. Hague Convention on the Civil Aspects of International Child Abduction: This treaty
seeks to combat parental child abduction. If a child is removed from the country of habitual
residence by one parent in breach of the other parent’s custody or access rights, the child
must be returned and the dispute resolved in the original country. It is an important
mechanism for international cooperation where the child is no longer within the jurisdiction
of the courts in the country of habitual residence. As of 2019, Namibia is not yet a party to
this Convention.
3. Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and
Co-operation in respect of Parental Responsibility and Measures for the Protection
of Children: This treaty provides a structure for effective international cooperation in
child protection matters. For example, the Convention could be relevant where there is a
parental dispute over custody or contact in respect of a runaway teenager who has crossed
international borders, where there is a question about jurisdiction in respect of refugee
children or internationally displaced children, or where there is a need to place a child
in foster or institutional care in a country other than the one where the child habitually
resides. The Convention: (a) allows any country where a child is present to take necessary
emergency or provisional measures of protection; (b) determines which country’s laws are
to be applied and which authorities are competent to take the necessary protective measures;
(c) gives primary responsibility to the authorities of the country where the child has his or
her habitual residence; (d) prevents the possibility of conflicting decisions in the different
countries involved; and (e) provides for the recognition and enforcement of measures taken
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in one contracting state in all other contracting states. The Convention is also intended to
facilitate exchange of information and collaboration between child protection authorities in
different countries. As of 2019, Namibia is not yet a party to this Convention.
4. Hague Convention on the International Recovery of Child Support and Other Forms of
Family Maintenance: This Convention is designed to offer children and other dependants
a simpler, swifter, more cost-effective international system for the recovery of maintenance
where the child’s parents reside in different countries. As of 2019, Namibia is not yet a party
to this Convention.

Members of the Hague Conference on Private International Law
(as of July 2019  source: www.hcch.net/en/states/hcch-members)

Candidate State
State that has applied for
membership and for which the
six-month voting period is running
(with indication of end
of voting period)

Admitted State
State that has applied for
membership and has been
admitted by affirmative vote, but
which still needs to accept the
Statute to become a Member State

Honduras (6 September 2019)
Uzbekistan (12 October 2019)

Dominican Republic,
Colombia, Lebanon

83 Members:
82 States plus the
European Union

The Hague Conference on Private International Law is a global inter-governmental organisation
with 83 members (as of July 2019) representing all continents. It meets every four years.
It is sometimes abbreviated as “HCCH” for its bilingual name (“Hague Conference / Conférence
de La Haye”). It is called the “Hague Conference” because it is located in The Hague, which
is a city in The Netherlands. This group develops and services multilateral legal instruments
which address personal, family or commercial issues involving more than one country.
Non-member states can become parties to Hague Conventions. Several of the Hague
Conventions are aimed at civil law protection for children at risk in cross-border situations.
A common feature of these Conventions is the establishment of authorities in the contracting
states with treaty obligations to co-operate with one another to protect children.
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5. Using the Guide to the Child Care
and Protection Act
The Guide to the Child Care and Protection Act provides a detailed explanation of the Act and
its accompanying regulations. It is aimed primarily at service providers such as social workers,
magistrates and police. It should also be useful to community leaders and organisations that
work with children.
The Guide has been designed in a flexible format. Because the Child Care and Protection Act
covers many different topics, some people will be interested only in specific portions of it. Each
separate topic is covered in a separate chapter of the Guide. The individual chapters are printed
as separate stand-alone booklets. They can also be combined into a single lever arch file to
produce a comprehensive manual for the entire law. Each chapter has a companion PowerPoint
presentation to facilitate training sessions.
This flexible format also makes it easier to handle amendments to
the law. If amendments are made to one aspect of the law, the indi
vidual chapter which is affected can be revised and re-printed. This
will be more cost-effective than having to re-print the entire Guide.
Those who are making use of the comprehensive manual collected
in a lever-arch file can exchange the affected chapter with the revised
version to keep their manual current.
The last page of this booklet contains a list of the separate
chapters of the Guide so you can identify the ones you need.

Other resources

ts

hee

ts

Members of the public will probably prefer to learn about the law
from the Summary of Namibia’s Child Care and Protection Act.
This short booklet gives an overview of each key topic on a onepage factsheet. The 23 factsheets which have been combined in the
booklet can also be made available individually. The factsheets and
the Guide chapters are colour-keyed to make it easier to connect
them for use as a training package.
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The Child Care and Protection Act initially contained a chapter
on child trafficking (Chapter 14). However, this chapter was
repealed by the Combating of Trafficking in Persons Act 1 of
2018, which addresses trafficking of both children and adults.
For more information about child trafficking and the Combating
of Trafficking in Persons Act, you can consult the Legal Assistance
Centre publication pictured on the right.
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T

he Child Care and Protection Act is a child-centred law. It recognises
that children are persons, not objects. They have a right to participate
in decisions that will affect them. Their dignity must be respected, and
they must be protected against harm and discrimination. If children are
treated with respect, they are more likely to grow up to treat others with
respect. The law also recognises that both children and their parents have
rights and responsibilities.

1. Objects of Act
The objectives of the Child Care and Protection Act are:
I to protect and promote the well-being of all children
I to give effect to children’s rights in the Namibian Constitution
I to implement international agreements that are binding on Namibia
I to promote the protection of families, and to involve families in resolving problems which
may be harmful to the well-being of children in the family
I to strengthen and develop community structures which provide care and protection for
children
I to establish, promote and co-ordinate services and facilities for the care and protection of
children, including services which can prevent problems affecting children
I to provide protective services to children who need them
I to protect children from discrimination, exploitation and other forms of harm
I to ensure that children are not discriminated against or disadvantaged because of the marital
status of their parents
I to recognise the special needs of children with disabilities or chronic illnesses.
The objects of the Act are not directly enforceable in
court, but they are intended to guide the interpretation and application of the other provisions of the Act.
 Child Care and Protection Act, section 2

When our daughter couldn’t look after our
grandson anymore, the children’s court put
him in our care. The Convention on the Rights
of the Child says that care by extended family
members is the next best option if parental
care is not possible. One of the objectives
of the Child Care and Protection Act is to
implement international agreements like the
Convention on the Rights of the Child.
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Using the objects of an Act to guide interpretation:
Examples from Namibia
The objectives of legislation are important tools of statutory interpretation.
When courts are interpreting legislation, they are expected to consider the
words of the Act in light of their overall context, including the overall scheme
of the Act, the object of the Act and the intention of Parliament. Below are
two examples of how courts have used the objectives of legislation to guide interpretation of
specific provisions.

Kanguatjivi v Shivoro Business and Estate Consultancy 2013 (1) NR 271 (HC)
This case concerned the interpretation of a provision of the Administration of Estates Act 66
of 1965 which requires that the account of a deceased person’s estate must be available for
inspection by members of the public for at least 21 days. In this case, the account had been
available for inspection for only 20 days instead of 21 days. The question for the Court was
whether this would make the distribution of assets in terms of that account invalid.
In interpreting the relevant provision, the High Court relied in part on the object of the rule: to
achieve finalisation of the winding up of estates of deceased persons, after allowing interested
persons an opportunity to raise objections to proposed distributions. The intention of Parliament
in requiring a period of public inspection was to give interested parties an opportunity to question
the correctness of the account.
Any interested person would be entitled during the 21-day period to go to the Master’s office to
inspect the account. If a person arrived at the Master’s office and found that the account was
no longer available for inspection during this time period, that person could make enquiries.
Thus, it was unlikely that anyone was actually disadvantaged in practice. The Court concluded
that the objectives of the legislation were served if there was substantial compliance with the
requirements of the rule, as there was in this case.

Buchholz v Ewert 2016 (2) NR 511 (HC)
This case was about the State’s preferential right to purchase agricultural land under the
Agricultural (Commercial) Land Reform Act 6 of 1995. In this case, the parties were essentially
seeking an exception to this requirement. The Court had to consider the role of the rule in light
of the intention of Parliament.
The Court found that the main purpose of the law is to provide for the acquisition of agricultural
land by the State for the objective of land reform, which is intended to benefit Namibian citizens
who do not have access to land or to adequate agricultural land, and particularly to assist
Namibian citizens who have been disadvantaged by past discrimination. Another purpose of
the law is to regulate the acquisition of land by foreign nationals.
The Court held that the rule in question gave life and meaning to the objects of the Act and
the intention of Parliament. To disregard the rule would defeat the object of the Act and thwart
Parliament’s intentions. The Court found that the sellers could not enter into a private sales
agreement if they refused to first offer the land for sale to the State. As a matter of law and
common sense, an owner is not capable of offering land to the State if that owner has already
entered into a sales agreement with another purchaser.
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2. Best interests standard
The Act says that “the best interests of the child” is “the paramount consideration” –
(a) in all matters arising under the Act that concern “the care, protection and well-being of a child”
AND
(b) “in any proceedings, actions and decisions by an organ of state in any matter concerning a
child or children in general”.
Each component of this rule warrants some examination.
 Child Care and Protection Act, section 3(1)

Best interests of the child

Consider the factors listed in
the Act to identify the best
interests of an individual child

Consider factors appropriate to
the situation when a state action
may affect children in general

2.1 Best interests of an individual child: factors to consider
It is not possible to define “the best interests of the child” because this will always depend on a
child’s individual circumstances. The best interests of a particular child may even be different
at different times in that child’s life. So, instead of providing a definition, the Act provides a
list of factors which should be taken into account. The list is designed to ensure that decisionmakers apply their minds fully to the child’s situation.
Not every factor will be relevant in every case. For example, the child’s relationship with his or
her parents is not relevant in the case of an orphaned or abandoned child. But the Act says that
all of the listed factors must be taken into consideration where they are relevant.
The factors in the list may conflict with each other in a spe
cific case. For example, the desirability of keeping siblings
together may conflict with the need to protect the child from
the risk of harm by an abusive sibling. As another example, a
child’s good relationship with a particular parent may conflict
with concerns about that parent’s capacity to provide for the
child’s needs. The various factors must be weighed against
each other to identify the approach that is in the best interests
of the child.
The shortened summary of factors on the next several pages
can be used as a checklist.
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child’s best interests
is complex and its
content must be
determined on a
case-by-case basis.
 Committee on
the Rights of the Child,
General Comment No. 14
(2013), paragraph 32
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Factors to consider
I

the child’s age, maturity and stage of development
EXAMPLE: Sarah is 8 years old and in Grade 3 at school. She has a good vocabulary and
seems confident.

I

the child’s sex
EXAMPLE: John is 12 years old and does not appear to have entered puberty yet.

I

the child’s background
EXAMPLE: Mary was born out of a short relationship between her parents, who never
married. She has always lived with her mother. She has had some contact with her father
although he has been absent from her life for long periods of time.

I

other personal characteristics of the child (as relevant)
EXAMPLE: Tom’s mother does not accept the fact that Tom is albino. As a result, he has
become very reserved and unhappy.
EXAMPLE: Kristine is HIV positive. This has caused her father to reject her completely. He
threatens to throw her out of the house.

I

the child’s physical security
EXAMPLE: Anna’s father has a quick temper. Occasionally this anger has been directed at
Anna. There was an occasion when Anna disobeyed her father, with the result that he
smacked her hard enough to leave bruises.

I

the child’s emotional security
EXAMPLE: Paul’s mother has been married twice since she and
Paul’s father broke up, and she is now involved with a third
man. These frequent changes in male figures in his mother’s
life have been difficult for Paul, who has maintained a
very close relationship with his biological father.

I have been looking after my granddaughter Rachel
since she was a baby. We are very attached to each other.
The children’s court gave me a right of access when my kinship
care agreement with her parents came to an end, because it
is in her best interests for us to maintain our close bond.
I

the child’s intellectual, emotional, cultural and social development
EXAMPLE: Religion plays an important part in Aaron’s life. His mother will make sure that
he remains at the church school he is currently attending.
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I

the views of the child, in light of the child’s age, maturity and stage of development
EXAMPLE: Ruth, age three, has expressed a wish to continue to live with her mother, but
this preference seems to be influenced primarily by her concern about being separated
from her new puppy. She is clearly affectionate towards both of her parents.

I

the right of the child to know and be cared for by both parents, UNLESS his or her
rights are persistently abused by either or both parents OR continued contact with
either or both parents would be harmful to the child’s well-being
EXAMPLE: The social worker assessment includes reports of repeated and severe beatings
by Samuel’s father, including a medical report about one incident which resulted in a broken
arm. It appears that it would not be safe for Samuel to be placed in his father’s custody, or
to have unsupervised contact with his father.

I

the relationship between the child and other significant persons in the child’s life, including:
z the child’s mother and father
z any relevant family member
z any other care-giver of the child
z any other relevant person
EXAMPLE: Julia is very close to her maternal
grandmother, who lives with Julia and her
mother. Julia’s grandmother has been invol
ved in her care since she was an infant.

I

I wasn’t around for
most of Mark’s life
because I was working
overseas but I’m hoping
to make up for lost time.
The children’s court
awarded me weekly
access to Mark so we
can continue to develop
our relationship.

the attitude of the child’s mother and father towards the child and towards the exercise
of parental responsibilities and rights
EXAMPLE: Susanna is a loving and nurturing mother. She takes her parental role seriously
and her children have thrived in her care.

I

the capacity of the mother or father or other care-giver or other relevant person to
provide for the needs of the child, including emotional and intellectual needs
EXAMPLE: There is a strong bond between Adam and his father. There is easy communication
between them and the father has a good understanding of Adam’s needs and is able to
cater for them. Adam loves to join his father in sporting activities and identifies with him
as a role model.

I

the desirability of keeping siblings together
EXAMPLE: Hannah has a very positive relationship with her half-sister who lives with their
mother. It is desirable for Hannah to continue living in the same home as her half-sister.

I

6
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the likely effect on the child of any change in circumstances, including a separation from –
z either or both parents
z a sibling or other child
z any other care-giver
z any other person the child has been living with
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EXAMPLE: Jesse’s father wants to place him at a school hostel in Windhoek. This would
help remove him from the conflict between his parents while the divorce is underway. The
parenting plan should be amended accordingly.
I

the practical difficulty and expense required for the child to maintain contact with
either or both parents, and whether that difficulty or expense will substantially interfere
with the child’s right to maintain a relationship with the parent(s)
EXAMPLE: Miriam’s mother wants to move with Miriam from Oshakati to Windhoek to
pursue an employment opportunity. She intends to facilitate contact between Miriam and
her father through regular telephone calls and monthly visits.

I

the need for children to maintain connections with their
z family
z extended family
z culture and tradition
EXAMPLE: It is in Rebecca’s best interests to be adopted by her aunt and uncle because
this will allow her to maintain connections with her family and culture.

I

the impact of any disability or chronic illness of the child
EXAMPLE: James has cerebral palsy and requires assistance performing the tasks of daily life.

I

the importance of a stable family environment (or something similar to a caring family
environment)
EXAMPLE: Ada’s aunt has volunteered to be her kinship care-giver while her parents are
seeking help for their alcohol problem. Ada is close to her aunt and uncle and their two
children and would be part of a stable family in their care.

I

the need to protect the child from physical or psychological harm from –
z maltreatment, abuse, neglect, exploitation or degradation of the child
z exposing the child to maltreatment, abuse, degradation, ill-treatment, violence or
harmful behaviour towards another person
z any family violence involving the child or a family member of the child
EXAMPLE: Jacob has witnessed his father physically and verbally abusing his mother. It is in his
best interests that access to him at his mother’s house be supervised by a neutral third party.

I

the need to minimise further legal and administrative procedures
EXAMPLE: Judith’s adoption would take her out of
foster care and provide her with a permanent family.

I

any other relevant factor.

Candace’s parents are experiencing conflict which has erupted in violence
on several occasions. Until they sort out their relationship, it is in Candace’s
best interests to be placed in the care of her paternal grandparents.
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In the best-interests assessment, one has to consider that the capacities of the child
will evolve. Decision-makers should therefore consider measures that can be revised or
adjusted accordingly, instead of making definitive and irreversible decisions. To do this,
they should not only assess the physical, emotional, educational and other needs at the
specific moment of the decision, but should also consider the possible scenarios of the
child’s development, and analyse them in the short and long term. In this context, decisions
should assess continuity and stability of the child’s present and future situation.
 Committee on the Rights of the Child, General Comment No. 14 (2013), paragraph 84

PRINCIPLES
for applying the best interests standard
“The best interests of the child remain the dominant and overarching consideration.”
 EH v D 2012 (2) NR 451 (HC), citing Fletcher v Fletcher 1948 (1) SA 130 (A) at 144

“… [T]he court has extremely wide powers in establishing what is in a particular child’s best
interest. In this regard the court is apparently not even bound by procedural strictures, or by
the limitations of the evidence presented, or even by the contentions advanced by the parties.
The court may have recourse to any source of information, of whatever nature, which may be
able to assist….”
 JM & Another v SM 2016 (1) NR 27 (HC) at paragraph 35 (Geier J),
citing Terblanche v Terblanche 1992 (1) SA 501 (W), pages 503I-504D (dicta);
 J v J 2008 (6) SA 30 (C); AD & Another v DW & Others (Centre for Child Law as Amicus Curiae;
 Department for Social Development as Intervening Party) 2008 (3) SA 183 (CC), page 30
 The same principle is mentioned in SK v SK 2018 (1) NR 268 (HC), paragraph 39 (Prinsloo J),

quoting Kotze v Kotze 2003 (3) SA 628 (T)

“… [T]here is no onus [of proof] in the conventional sense. The Court will evaluate, weigh
and balance the many considerations and competing factors which are relevant to the decision
whether the proposed change to the children’s circumstances is in their best interests. The Court
will make an assessment on the particular facts as they concern these particular children;
in other words it will apply individual justice in the sense that all relevant factors… will be
assessed in the context of these children’s best interest.”
 NS v RH 2011 (2) NR 486 (HC), paragraph 70, quoting

Van Rooyen v Van Rooyen 1999 (4) SA 435 (C) at 437G-J

“Child law is an area that abhors maximalist legal propositions that preclude or diminish the
possibilities of looking at and evaluating the specific circumstances of the case… [E]ach child
must be looked at as an individual, not as an abstraction. … [U]nduly rigid adherence to
technical matters, such as who bears the onus of proof, should play a relatively diminished
role; the courts are essentially guarding the best interest of a child, not simply settling a dispute
between litigants.”
 NS v RH 2011 (2) NR 486 (HC), paragraph 173, quoting
AD & Another v DW & Others (Centre for Child Law as Amicus Curiae;
 Department for Social Development as Intervening Party)
2008 (3) SA 183 (CC) (Sachs J), page 204C
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“I am bound, in considering what is in the best interest of [the child], to take everything into
account, which happened in the past, even after the close of pleadings and in fact up unto
today. Furthermore, I am bound to take into account the possibility of what might happen in
the future if I make a specific order.”
 NS v RH 2011 (2) NR 486 (HC), paragraph 175 (Botes AJ),
quoting P & Another v P & Another 2002 (6) SA 105 (N), page 110C-D (Hurt J)
(also quoted in JM & Another v SM 2016 (1) NR 27 (HC), paragraph 36 (Geier J)

“Although the standard of best interests of the child was conceived in the context of family
disputes relating to custody and access to children, it appears now to be accepted that the
standard has the potential to act as a catalyst in pushing the frontiers of children’s rights and
legal interests to limits yet unknown, but refreshingly exciting and to be welcomed.”
 Detmold & Another v Minister of Health and Social Services & Others

2004 NR 174 (HC), page 180 (Damaseb AJ)

Best interests of the child as a flexible standard
In South Africa, the Constitutional Court noted in a 2008 case that the best interests standard
has been attacked for being “inherently indeterminate” and so “providing little guidance to those
given the task of applying it”. The Court quoted one commentator as saying:
“[T]he South African Constitution, as also the 1989 United Nations Convention on the
Rights of the Child and the 1979 United Nations Convention on the Elimination of All
Forms of Discrimination Against Women, enshrine the ‘best interests of the child’ standard
as ‘paramount’ or ‘primary’ consideration in all matters concerning children. It has,
however, been argued that the ‘best interests’ standard is problematic in that, inter alia: (i) it
is ‘indeterminate’; (ii) members of the various professions dealing with matters concerning
children (such as the legal, social work and mental health professions) have quite different
perspectives on the concept ‘best interests of the child’; and (iii) the way in which the ‘best
interests’ criterion is interpreted and applied by different countries (and indeed, by different
courts and other decision-makers within the same country) is influenced to a large extent
by the historical background to and the cultural, social, political and economic conditions
of the country concerned, as also by the value system of the relevant decision-maker.”1

The Constitutional Court’s reply to this criticism was that these problems cannot be denied, but
that “it is precisely the contextual nature and inherent flexibility” of the best interests standard
that are its strength. It is necessarily flexible because “individual circumstances will determine
which factors secure the best interests of a particular child”. The list of potentially-relevant
factors is almost endless and will depend “on each particular factual situation”. The Court
concluded that a “truly principled child-centred approach requires a close and individualised
examination of the precise real-life situation of the particular child involved. To apply a pre
determined formula for the sake of certainty, irrespective of the circumstances, would in fact
be contrary to the best interests of the child concerned.”
 S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC), paragraphs 23-24
1

B Van Heerden et al, Boberg’s Law of Persons and the Family, 2nd edition (Juta, 1999), pages 502-503 (footnotes
omitted).
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2.2 The paramount consideration
The Act says that the best interests of the child must be “the paramount consideration” in respect
of matters concerning children.
This formulation echoes the African Charter on the Rights and Welfare of the Child, which says:
In all actions concerning the child undertaken by any person or authority the best interests
of the child shall be the primary consideration.
The Convention on the Rights of the Child is worded slightly differently:
In all actions concerning children, whether undertaken by public or private social welfare
institutions, courts of law, administrative authorities or legislative bodies, the best interests
of the child shall be a primary consideration.
Neither wording makes the best interests of the child absolute. As in the case of most other rights,
a child’s best interests must be weighed against the competing rights of others.
The Act’s reference to “the paramount consideration” means that the child’s best interests must
be treated as a particularly high priority, as weighed against the competing rights of others.
The special weight given to the child’s best interests is justified by the special situation of children,
who are dependent on others, lacking in full maturity and legal capacity, and often voiceless.
This means that children are less able than adults to make a strong case for their own interests.
So, if the law did not highlight the best interests of children, their needs might be overlooked.
 Child Care and Protection Act, section 3(1)
 African Charter on the Rights and Welfare of the Child, article 4(1)
 Convention on the Rights of the Child, article 3(1)

 Committee on the Rights of the Child, General Comment No. 14 (2013), paragraph 37

The ‘best interests of the child’ is a universal standard which had its origins in family law,
but which has now spread to all other areas of the law to be a guiding principle in decisions to
be made about children. [The Convention on the Rights of the Child] refers to best interests as
being ‘a primary consideration’ in matters concerning the child. The African Children’s Charter uses
a subtly different wording: ‘the primary consideration’. The difference amounts to only one small
word, but it creates a significant difference in how to give weight to the principle. Whilst ‘a primary
consideration’ leaves best interests competing equally with other rights on the same footing,
‘the primary consideration’ suggests that children’s best interests must be given a heavier
weighting where there are competing rights. South Africa’s Constitution, in section 28(2), refers to a
child’s best interests as being ‘of paramount importance’ in every matter concerning the child. The
South African Constitutional Court, whilst giving careful and deliberate consideration to children’s
best interests, has made it clear that the paramountcy principle is not an absolute trump vis-àvis other rights. The child’s best interests rights can be limited (as long as such limitation is
reasonable and justifiable) where there is a need to weigh those rights against others.
 Ann Skelton, “The development of a fledgling child rights jurisprudence in Eastern and Southern Africa
based on international and regional instruments”, 9 (2) African Human Rights Law Journal 482 (2009)
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Best interests and competing rights:
Examples from South Africa
S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC)
This was a case about M, a single mother to three boys between the ages of 8 and 16, who was
convicted on 38 counts of fraud and sentenced to four years in prison. M had a record of previous
convictions for fraud and had committed her latest crimes during the period of a suspended
sentence and while out on bail. The legal question for decision was the impact of section 28
of the South African Constitution – which states that a child’s best interests are of paramount
importance in every matter concerning the child – on the duties of a court in sentencing a
primary care-giver of minor children.
The Constitutional Court held that section 28 requires that the law develop in a manner that
favours protecting and advancing the interests of children. Underlying the Convention on
the Rights of the Child is the right of each child to be a child and to enjoy special care.
While no constitutional injunction can in and of itself protect children from harsh family and
neighbourhood environments, section 28 requires courts to make the best possible efforts to
prevent any breakdown of family life that might put children at increased risk. When rupture of
the family becomes inevitable, the State is obliged to minimise the negative effect on children.
The Court noted that section 28(2) constituted an expansive guarantee that a child’s best
interests would be paramount in every matter concerning the child. Taken literally, this would
mean that the best interests of children must override all other considerations in virtually
all laws and all forms of public and private action, since very few measures would not have
either a direct or indirect impact on children. The Court did not accept this interpretation,
but held rather that the best interests principle is not absolute and is capable of limitation.
Its relationship to other rights has to be considered.
In the context of criminal sentencing, the best interests standard requires that focused and
informed attention be given to the interests of children at appropriate points. The sentencing
court must be in a position to adequately balance all the varied interests involved, including
those of the children placed at risk. The form of punishment imposed should be the one that is
least damaging to the children, within the range of legitimate sentence choices. The purpose
is not to permit parents to unreasonably avoid punishment, but to protect innocent children
from avoidable harm. The sentencing court must balance the importance of maintaining the
integrity of family care with the State’s duty to punish criminal misconduct.
In the case before it, the Constitutional Court found that the sentencing court’s enquiry into
what would happen to M’s children if she were sent to prison was inadequate to meet the
requirements of the best interests standard. Reconsidering M’s sentence, the Court held that
further imprisonment would impose more strain than the family could bear, with potentially
devastating effects on the children. While the seriousness of the misconduct required that the
sentence of four years’ imprisonment must stand, the Court ordered that the three months
already served be backdated, with the rest of the sentence being suspended so that M did not
need to return to prison. The Court also ordered correctional supervision, including community
service, counselling and the repayment of the stolen money. In light of all the circumstances,
M, her children, the community and the victims stood to benefit more from placing M under
correctional supervision than from sending her back to prison.
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The best interests principle is also addressed in the context of competing concerns in the
following recent South African cases:
�

�

AB and Another v Pridwin Preparatory School and Others 2019 (1) SA 327 (SCA): This
case concerned the termination of a contract between a school and the parents of two
learners following harassment of school personnel by the parents. The Court found that
this termination did not violate the best interests principle, as this principle is not absolute
(citing S v M) and the school had done everything reasonably within its power to observe
the children’s best interests.
J v National Director of Public Prosecutions and Others 2014 (2) SACR 1 (CC): This case
concerned the public registration of a child who had been convicted of sexual offences
towards other children. The court found that the automatic registration of child sex offenders,
without taking into account each child’s specific circumstances, violates the best interests
of these children. It bars them from being reintegrated into society, while a child’s moral
landscape is still capable of being shaped.

Best interests and competing rights:
An example from Namibia
Patient autonomy versus best interests of the child:
ES v AC 2015 (4) NR 921 (SC)
This was a case about a patient’s right to refuse a blood transfusion because of religious beliefs.
Mrs ES was a Jehovah’s Witness. She believed in a specific moral and religious code that includes
a scriptural command to abstain from the ingestion of blood, including medically-necessary
blood transfusions. In 2012, Mrs ES delivered her third child by emergency caesarean section.
Due to complications, Mrs ES lost a lot of blood. Her brother applied to the High Court to be
appointed her curator in order to authorise a blood transfusion, despite her consistent refusals,
as her doctors believed that her life was in danger. The High Court granted the application but
Mrs ES appealed to the Supreme Court against this decision. (Mrs ES recovered in the meantime
without the disputed blood transfusion, but the Supreme Court decided to consider the appeal for
future reference.)
One issue the Supreme Court had to consider in deciding the appeal was whether, in circum
stances where a parent has young children, the right of those children to be raised by their parents
should supersede the right of an individual to refuse a blood transfusion in a life-threatening
situation where such treatment is advised. The Supreme Court was divided on this issue.
The majority of the Court held that patient autonomy outweighs the interests of children in
parental care. The principle of patient autonomy arises from an individual’s basic human right
to assert control over his or her own body. A patient may normally refuse to undergo specific
medical procedures so long as the patient is an adult of sound mind who understands the
implications of the refusal. The majority noted that the constitutional right of children to know
and be cared for by their parents is not absolute; it is qualified by the inclusion of the words “as
far as possible”. This right does not take precedence over a parent’s right to liberty and bodily
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integrity. A person’s right to choose what can and cannot be done to his or her own body is an
inalienable human right, regardless of whether that person is a parent or not. If this were not
the case, parents of young children might be forbidden to serve in armed forces, to participate
in high risk-sports or to consume non-prescription drugs and alcohol – or even compelled to
donate an organ if his or her child needed this to survive. The majority therefore overturned the
judgment of the High Court.
However, one Justice (Mainga JA) wrote a dissenting opinion on this point. He held that
the sanctity of the parent-child relationship is a fundamental liberty interest protected by the
Constitution. A competent adult has a right to refuse medical treatment, but that right is not
absolute. The state may intervene in a given case if the state’s interests outweigh the interests
of the patient in refusing medical treatment. Countervailing state interests include the need
to protect innocent third parties (including children). This may require the courts to order
treatment in a case where refusing the treatment would result in the abandonment of a child.
Justice Mainga agreed with the principle that personhood should encompass the freedom to do
anything that injures no one else. Mrs ES has the right to practice her religion and also the right
to parenthood – but at the point when her life hung in the balance, her right to her religious
beliefs and her right to parenthood were in conflict. Parenthood requires many adjustments
and often great sacrifice for the welfare of the children. Individuals should not allow their
religious beliefs to cause them to neglect this fundamental duty. In this case, Justice Mainga
was of the view that the rights of Mrs ES’s newborn baby and her other children outweighed
her wish to refuse a blood transfusion. Justice Mainga would have dismissed the appeal on
the grounds that the High Court order to administer a blood transfusion was justified in the
circumstances.

2.3 Matters arising under the Act
The best interests standard applies to “all matters concerning the care, protection and well-being
of a child arising under this Act”. The Committee which monitors the Convention on the Rights
of the Child has noted in the context of the Convention’s best interests standard that a reference
to matters “concerning” a child includes matters that affect a child directly or indirectly.
The reference to matters “arising under the Act” would cover the actions of any person who is
given powers or duties in terms of the Act. This would apply, for instance, to children’s court
proceedings, and to actions taken in respect of children in terms of the Act by a designated
social worker (whether State-employed or private) or a child protection organisation.
 Child Care and Protection Act, section 3(1)
 Committee on the Rights of the Child, General Comment No. 14 (2013), paragraph 19

2.4 Proceedings, actions and decisions by organs of state
The best interests standard applies to “any proceedings, actions and decisions by an organ of
state in any matter concerning a child or children in general”. Here, matters “concerning” a
child would include matters that affect a child, a group of children or children in general, directly
or indirectly. For example, the Committee which monitors the Convention on the Rights of the
Child has noted in the context of the Convention’s best interests standard that a reference to
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actions “concerning” children would include actions aimed at children (such as actions on child
health or education) as well as actions which target both children and other groups (such
actions on the environment, housing or transport). The Committee also noted that “actions”
for the purpose of applying the best interests standard would include decisions, acts, conduct,
proposals, services, procedures and other measures.
For example, with actions of a general character – such as data collection, planning, resource
allocation, project implementation, or the development of policies and guidelines – the best
interests standard would require that due attention be given to the specific situation of
children and any risks to children which might result from the action.
 Child Care and Protection Act, section 3(1)

Organ of state
What is an “organ of state”?

�

“Organ of state” is defined in the Act to include:
� any office, ministry or agency of the State, or any administration in the local
or regional sphere of government
any other functionary or institution exercising a power or performing a function in terms
of the Namibian Constitution or any law.

It does NOT include a court or a judicial officer.
 Child Care and Protection Act, section 1

Is a government school an “organ of state”?
Yes. In a 2005 South African case, the Supreme Court of Appeal of South Africa held, that “in
terms of the definition in the Constitution any institution exercising a public power or performing
a public function in terms of any legislation is an organ of state.” The Court went on to say that a
government school is an institution performing a public function in terms of the South African
Schools Act. Therefore, a government school is clearly an organ of state contemplated in the
Constitution. Since a government school in Namibia is also an institution performing a public
function in terms of the Education Act, the same conclusion would apply in Namibia.
This conclusion is bolstered by the judgment of the Namibian Supreme Court in a 1991 case
which considered the constitutionality of corporal punishment by organs of state. The Court held,
that “the system of corporal punishment at schools […] is regulated by a formal Code formulated
and administered by a Government Ministry.” Therefore, since a government school is an organ
of state and corporal punishment at schools is regulated by law, corporal punishment exercised
at a government school by a school body is exercised by an organ of state.
 Minister of Education (Western Cape) v Mikro Primary School Governing Body
(140/2005) [2005] ZASCA 66; [2005] 3 All SA 436 (SCA) (27 June 2005)

 Ex Parte Attorney-General, Namibia: Re: Corporal Punishment by Organs of the State 1991 NR 178 (SC)

14

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 2: Objectives and Guiding Principles

Why are courts and judicial officers EXCLUDED
from the definition of “organ of state”?
Courts and judicial officers are excluded from the definition of “organ of state” in the Child
Care and Protection Act in accordance with the doctrine of separation of powers. Articles
78(2) and (3) of the Namibian Constitution state that the courts shall be independent and
subject only to the Namibian Constitution and the law, and that no member of the Cabinet or
the Legislature or any other person shall interfere with judges or judicial officers in the exercise
of their judicial functions. These constitutional provisions also say that all organs of the State
shall accord such assistance as the courts may require to protect their independence, dignity,
and effectiveness, subject to the terms of the Constitution or any other law. If courts and judicial
officers were organs of state, they would not be able to perform their constitutional duties as
required by the Namibian Constitution.
In any event, the duty to apply the principle of the best interests of the child already applies
to courts and judicial officers even though they are excluded from the definition of “organ of
state” – because the functions of children’s courts and children’s commissioners are covered by
the requirement that “the best interests of the child” must be “the paramount consideration” in
“all matters concerning the care, protection and well-being of a child arising under this Act”.
 Child Care and Protection Act, sections 1, 3(1)
 Committee on the Rights of the Child, General Comment No. 14 (2013), paragraph 17-20
 Ex Parte Attorney-General, Namibia: Re: Corporal Punishment by Organs of the State 1991 NR 178 (SC)

2.5 Best interests in action
This Guide to the Child Care and Protection Act was published shortly after the Act came into
force, so it does not include any examples of the Act in action. However, the best interests
standard has been applied in Namibian law in the past, as part of the common law on custody
and access issues between parents and through the application of the Convention on the Rights
of the Child. (Common law refers to the legal rules developed over time through the decisions
in individual court cases.)

[…] the concept of the child’s best interests is flexible and adaptable. It should
be adjusted and defined on an individual basis, according to the specific situation
of the child or children concerned, taking into consideration their personal context,
situation and needs. For individual decisions, the child’s best interests must be
assessed and determined in light of the specific circumstances of the particular
child. For collective decisions — such as by the legislator —, the best interests of
children in general must be assessed and determined in light of the circumstances
of the particular group and/or children in general.
 Committee on the Rights of the Child, General Comment No. 14 (2013), paragraph 32
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Application of the best interests standard:
Examples from Namibia
Custody: JM & Another v SM 2016 (1) NR 27 (HC)
This case involved child custody. While the parents were able to reach an agreement on most
issues, the court was required to determine whether or not their two younger children should be
enrolled in a hostel in Windhoek during weekdays in order to be removed from a confrontational
home environment. The High Court noted that it had extremely wide powers in establishing
what was in a particular child’s best interests. It stated that it was not bound by procedural
rules or by the limitations of the evidence presented, or even by the arguments advanced by the
parties. It was entitled to look at any source of information which might be able to assist it in
resolving the custody dispute.
In deciding that the enrolment of the children at the hostel would, in the interim, be in their best
interests, the Court considered a number of factors, including the following:
z Ideally, children should be brought up in a secure home environment, as opposed to a hostel.
Relocation of children to a school hostel will always cause a certain degree of disruption and
will upset a portion of their daily routine.
z On the other hand, hostel life has certain advantages such as homework being done in a
regulated environment under the supervision of qualified teaching staff, and the continuous
company of other children.
z The hostel environment would ensure that the children would not be dramatically removed
from a known and safe environment, since their mother is resident in Windhoek and could
maintain contact with them without exposing them to the problematic behaviour of her new
partner.
z The sex matching principle (where it is considered advantageous to place adolescents
or children approaching puberty with a parent of the same sex) would not be materially
undermined by the relocation of the two female children to the hostel as the mother was
resident in Windhoek.
z The domestic situation at the mother’s home was not tranquil. The relationship between
the mother and her partner was potentially a volatile one, and the partner was inclined to
aggressive behaviour. The risk that the children could again be exposed to unwarranted
conduct endangering their emotional well-being at the mother’s home had not been
eliminated.
z The case before the Court concerned only interim arrangements. The father was launching
an application to vary the custody order in the children’s court, which would probably result
in a renewed escalation of conflict between the parents. Enrolment at the hostel would keep
the children out of the middle of this conflict.

Criminal sentencing: S v Gomaseb 2014 (1) NR 269 (HC)
This case was an appeal against the sentence imposed on a minor for rape. The appellant
was 15 years old when he penetrated a 5-year-old girl with his fingers. He was convicted of
rape under the Combating of Rape Act 8 of 2000 and sentenced to six years’ imprisonment
on top of his 18 months of pre-sentence incarceration, with three years suspended for five
years on condition that he was not convicted of rape or attempted rape during that period.
Counsel for the convicted perpetrator relied on the Convention on the Rights of the Child for
the proposition that the imprisonment of a child must be used only as a measure of last resort
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and for the shortest appropriate period of time. The High Court agreed with this principle.
It also agreed that the appropriate approach to sentencing a child is to focus on the particular
child being sentenced, and to avoid or minimise incarceration where possible. However, in light
of the seriousness of the crime and the young age of the rape victim, the High Court found
that the custodial sentence imposed was justified and fell within the category of last resort
contemplated by the Convention.

Access rights: JT v AE 2013 (1) NR 1 (SC)
This case was an appeal of a decision granting access rights to a child’s father who had previously
been absent from the child’s life for a period of approximately four years. The High Court,
despite having referred the matter for oral evidence and requesting a welfare report on whether
access would be in the best interests of the child, granted the access order without hearing this
evidence – on the basis that it would take too long to hear oral evidence and to obtain a report,
and that it was not aware of any factors militating against the requested access. In this way, the
High Court paid lip service to the best interests principle, but gave no meaningful consideration
to the child’s position.
On appeal, the Supreme Court held that as upper guardian of minor children, the High Court
always has to take the best interests of the child into account. In the present case, there were
many issues of fact in dispute between the parties that should have been considered at an oral
hearing. Also, the High Court should have considered a report compiled by a clinical social
worker who had already evaluated the mother and her family. The Supreme Court noted that
the best interests of the child include the child’s emotional and psychological well-being, noting
that there was a real concern that the sudden introduction of a father figure that the child did
not remember could disturb her emotional and psychological balance. Accordingly, the Supreme
Court reversed the decision of the High Court and sent the matter back for reconsideration after
an oral hearing.

The child’s best interests as a threefold concept
(a) A substantive right: The right of the child to have his or her best interests assessed and
taken as a primary consideration when different interests are being considered in order to
reach a decision on the issue at stake, and the guarantee that this right will be implemented
whenever a decision is to be made concerning a child, a group of identified or unidentified
children or children in general. […]
(b) A fundamental, interpretative legal principle: If a legal provision is open to more than
one interpretation, the interpretation which most effectively serves the child’s best interests
should be chosen. […]
(c) A rule of procedure: Whenever a decision is to be made that will affect a specific child,
an identified group of children or children in general, the decision-making process must
include an evaluation of the possible impact (positive or negative) of the decision on the child
or children concerned. Assessing and determining the best interests of the child require
procedural guarantees. Furthermore, the justification of a decision must show that the right
has been explicitly taken into account. In this regard, States parties shall explain how the
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right has been respected in the decision, that is, what has been considered to be in the child’s
best interests; what criteria it is based on; and how the child’s interests have been weighed
against other considerations, be they broad issues of policy or individual cases.

States’ three types of obligations to
safeguard the child’s best interests
(a) The obligation to ensure that the child’s best interests are appropriately integrated and
consistently applied in every action taken by a public institution, especially in all imple
mentation measures, administrative and judicial proceedings which directly or indirectly
impact on children
(b) The obligation to ensure that all judicial and administrative decisions as well as policies
and legislation concerning children demonstrate that the child’s best interests have been a
primary consideration. This includes describing how the best interests have been examined
and assessed, and what weight has been ascribed to them in the decision.
(c) The obligation to ensure that the interests of the child have been assessed and taken as a
primary consideration in decisions and actions taken by the private sector, including those
providing services, or any other private entity or institution making decisions that concern
or impact on a child.
 Committee on the Rights of the Child, General Comment No. 14 (2013), paragraphs 6 and 14

More Information
For more detailed information on the best interest principle, see:
 Yvonne Dausab, “The best interest of the child” in Oliver C Ruppel (ed), Children’s Rights

in Namibia, Windhoek, Konrad Adenauer Foundation, 2009 on the best interest principle
as applied in Namibian context.

 Admark Moyo, “Balancing the Best Interests of the Child and the Interests of Society When

Sentencing Youth Offenders and Primary Caregivers in South Africa”, South African Journal
on Human Rights, Volume 29, Issue 2, 2013.

 E Sutherland and L Barnes Macfarlane (eds), Implementing Article 3 of the United Nations

Convention on the Rights of the Child: Best interests, Welfare and Well-being, Cambridge:
Cambridge University Press, 2016.
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3. Child participation
3.1 Right to participate
In the past, children were often treated as objects instead of as people with their own rights
and opinions. Recognising children as full persons requires giving them a right to participate
in decisions that affect them. Both the Convention on the Rights of the Child and the African
Charter on the Rights and Welfare of the Child say that children should participate in matters
that affect them.
The Child Care and Protection Act implements these Conventions by requiring that a child of
sufficient age, maturity and stage of development must be given a chance to participate “in an
appropriate way” in “any matter concerning that child” which arises under the Act. The Act
also says that the child’s views must be given “due consideration”. The child’s views must be
considered whether expressed verbally or non-verbally.
 Child Care and Protection Act, section 4(1)
 Convention on the Rights of the Child, Article 12

 African Charter on the Rights and Welfare of the Child, Article 4(2) and 7

Child’s Right to Participate
WHEN does the right to participate apply?
The right to participate applies in any matter
under the Act which concerns the child.
WHO does the right to participate apply to?
It applies to any child who has sufficient age,
maturity and stage of development to participate.
HOW can the child participate?
The child can participate in any appropriate way.
This includes verbal and non-verbal participation.
What is the DECISION-MAKER’S DUTY?
The decision-maker must give
“due consideration” to the child’s views.
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Participation and representation:
Examples from South Africa
Children can express their views in a number of ways – through direct participation or indirect
representation. The Committee on the Rights of the Child has emphasised that it is the child who
chooses how to be heard, and that the child must always be given the opportunity to be heard
directly.
Participation refers to situations where children are heard directly and consulted about their
opinions, without an intermediary, and yet with the support of their parent or guardian where
appropriate. For example, a children’s court may consult a child about his or her opinion or
enable the child to become a party to the legal action so that he or she has the right to participate
in the proceedings or request a certain remedy.
As an example, in the 1994 case of McCall v McCall, the judge had a talk with the child to
find out whether he preferred to live with his mother or father. The judge ultimately gave some
weight to the child’s preference to live with his father because he displayed a degree of maturity
and intellectual development that demonstrated that he was capable of forming and expressing
an intelligent and informed judgment.
In the 2016 case of Centre for Child Law v Hoerskool Fochville and Another, the Centre for
Child Law had children complete a questionnaire about their victimisation at school and
then consulted with them in small groups. The children’s views and experiences were then
collated and articulated in affidavits. This approach allowed the children to participate in the
proceedings while also remaining protected.
 McCall v McCall 1994 (3) SA 201 (C)
 Centre for Child Law v The Governing Body of Hoërskool Fochville

2016 (2) SA 121 (SCA), paragraph 25

Representation refers to situations where a child is represented in legal proceedings by another
person.
The child can be represented by a curator ad litem, which has been defined as “a person to
conduct litigation in the name and in the interests of the minor” (see the South African case of
Legal Aid Board in re Four Children). This will often be a close relative of the child.
A child who is old enough to give meaningful instruction may be presented by a legal practitioner
who will represent the child’s interests separately from his or her parents. The South African
case of Brossy v Brossy provides an example of such a situation. The judge in this case found
that, although in disputes between parents regarding the maintenance of their children the
children have an identity of interest with the parent claiming maintenance on their behalf, there
might be a need for someone to represent the child separately. This might be the case when the
maintenance dispute involves acrimonious litigation concerning fundamental questions, such as
where a child will live and who shall be responsible for day-to-day care. In a situation like this,
the child’s voice may be drowned out by the voices of warring parents, and it may be necessary
to afford the child the assistance of a legal practitioner to avoid substantial injustice to the child.
The role of a curator is different from that of a legal representative. A curator ad litem assists
the court and the child by independently advancing the child’s best interests. A curator does not
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have to follow the child’s instructions, yet he or she does have to ensure that the child’s views
are correctly transmitted to the decision-maker. A legal representative appointed to represent a
child, on the other hand, takes instructions from the child as a client and represents the child’s
views – regardless of whether the lawyer believes that the child’s stance is in the child’s own
best interests.
 Brossy v Brossy (602/11) [2012] ZASCA 151 (28 September 2012), paragraph 19
 Legal Aid Board in re Four Children (512/10) [2011] ZASCA 39 (29 March 2011), paragraph 12
 Committee on the Rights of the Child, General Comment No. 12 (2009), paragraph 35-37

 T Boezaart & DW de Bruin, “Section 14 of the [South African] Children’s Act 38 of 2005 and the

child’s capacity to litigate”, De Jure Law Journal, Volume 2: Issue 44, 2011, 422-23

How might a child express a view non-verbally?: The term “verbal” can be used in different
senses. “Verbal” can refer to the use of words, as opposed to visual representations. “Verbal”
can also mean communication that is spoken rather than written.
Not all children are able to communicate verbally (in either sense of the term), even if they are
capable of forming intelligent, informed decisions. The Child Care and Protection Act requires
that the views of such children must still be considered.
For young children, or children with learning or communication difficulties, there may be a
need to find methods of communication which do not involve words at all, such as through
the use of dolls, pictures or photographs, and to pay attention to their body language, facial
expression and actions.
It is also possible that children who are able to communicate by speaking in court would prefer
not to do this, perhaps because they are intimidated by the legal proceedings. One way to address
this would be for a child to write his or her views down in a letter to the court. Alternatively,
the child could be interviewed by a professional such as a social worker or psychologist, and the
child’s views could be incorporated into the professional’s report. The court would then have
the child’s views in writing.

Young children are acutely sensitive
to their surroundings and very rapidly
acquire understanding of the people,
places and routines in their lives, along
with awareness of their own unique
identity. They make choices and com
mun icate their feelings, ideas and
wishes in numerous ways, long before
they are able to communicate through
the conventions of spoken or written
language.

Asher, can you use the
doll to show us what
part of your body was
injured by your uncle?

 Committee on the Rights of the Child,
General Comment No. 7 (2005),
paragraph 14
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Age, maturity and stage of development: The Act bases the right of participation on the
child’s “age, maturity and stage of development”, as opposed to providing a specific age which
triggers the right to participation. This is because different children mature at different stages.
Age is only one criterion and is not decisive on its own.
Maturity refers to the ability to understand and assess the implications of the matter in
question.
Stage of development refers to a child’s degree of physical, cognitive and social growth. Is
the child capable of forming and expressing an intelligent and informed judgment on what
he or she perceives to be in his or her best interests?
This rule ensures that every child who is able to express meaningful views will have the
opportunity to do so. Research has namely shown that very young children, as well as children
with profound learning difficulties, are capable of expressing meaningful views.
The Committee on the Rights of the Child has emphasised that it is not up to the child to prove
his or her capacity, instead this should be presumed. Starting from this presumption, courts
are to determine the child’s capacity on a case-by-case basis. In addition, it is not required that
the child has comprehensive knowledge of all aspects of the matter affecting her or him, but
that she or he has sufficient understanding to be capable of appropriately forming her or his
own views on the matter.
 Child Care and Protection Act, section 4(1)
 Committee on the Rights of the Child, General Comment No. 12 (2009), paragraph 20-21
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, Chapter 12
 G Lansdown, “The evolving capacities of the child”,
Florence: Innocenti Research Centre, UNICEF/Save the Children, 2005

Due consideration: The Act says that the views expressed by the child must be given “due
consideration”. This means that the child’s view cannot be ignored. The child’s input must be
seriously considered; merely listening to the child is insufficient. Yet, as the Convention on the
Rights of the Child and the Child Care and Protection Act both make clear, the decision-maker
can take into account factors such as the child’s age and maturity when considering the weight
to be given to the child’s input. The decision-maker should also take into consideration the
child’s overall level of understanding of the issues concerned.
 Child Care and Protection Act, section 4(1)
 Convention on the Rights of the Child, Article 12
 Committee on the Rights of the Child,

General Comment No. 12 (2009), paragraphs 28-30

Naomi, who is 5 years old, says she does not want to be with her mother anymore because her
mother is mean. However, after speaking with Naomi privately, I am satisfied that this statement is
based on recent events where Naomi’s mother exercised appropriate discipline for misbehaviour by
Naomi. I am not convinced that Naomi understands that a change of custody would be a long-term
situation, and I do not believe that Naomi’s mother has behaved in any unwarranted way.
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The child’s right to participate in matters beyond the Act
The right to child participation in the Child Care and Protection Act applies specifically
to matters under the Act. However, the Convention on the Rights of the Child applies this
right to “all matters affecting the child”. The Convention says that this applies in particular to
any judicial and administrative proceedings affecting the child, but it is not limited to those
proceedings. Examples of such proceedings are family law proceedings; proceedings involving
children in conflict with the law or child crime victims; proceedings involving asylum-seeking
and refugee children; and administrative proceedings concerning children’s education, health,
environment or living conditions. The child’s right to participation applies both to proceedings
which are initiated by the child, as well as to proceedings initiated by others which affect the child.
This principle highlights the role of children as active participants in the promotion, protection
and monitoring of their rights. In many cases, only children themselves are in a position to
indicate whether their rights are being fully recognised and realised. But as the Committee
on the Rights of the Child makes clear, “listening to children should not be seen as an end in
itself, but rather as a means by which States make their interactions with children and their
actions on behalf of children ever more sensitive to the implementation of children’s rights.”
The Committee has offered some guidance on the type of child engagement States should
facilitate:
One-off or regular events like Children’s Parliaments can be stimulating and raise general
awareness. But article 12 requires consistent and ongoing arrangements. Involvement
of and consultation with children must also avoid being tokenistic and aim to ascertain
representative views. The emphasis on “matters that affect them” in article 12(1) implies
the ascertainment of the views of particular groups of children on particular issues – for
example children who have experience of the juvenile justice system on proposals for law
reform in that area, or adopted children and children in adoptive families on adoption law
and policy. It is important that Governments develop a direct relationship with children,
not simply one mediated through non-governmental organizations (NGOs) or human
rights institutions. In the early years of the Convention, NGOs had played a notable role
in pioneering participatory approaches with children, but it is in the interests of both
Governments and children to have appropriate direct contact.

The Committee has also recognised that the child’s right to participate encompasses a right
to participate in all the settings in which they grow up, develop and learn, including settings
relating to their family, workplace, education, play, recreation, sports and cultural activities.
Children should also be consulted with regard to matters that affect them as a group, such
as the organisation of health care, immigration and asylum proceedings and measures to
address violence in society.
The African Charter on the Rights and Welfare of the Child applies the right to be heard to
judicial or administrative proceedings affecting a child, but also guarantees the child’s general
right to express opinions freely “in all matters”.
 Convention on the Rights of the Child, Article 12
 African Charter on the Rights and Welfare of the Child, Article 4(2) and 7

 Committee on the Rights of the Child, General Comment No. 12 (2009), paragraphs 32-39, 89-104
 Committee on the Rights of the Child, General Comment No. 5 (2013), paragraphs 12 and 50
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3.2 Right NOT to participate
Every child has the right to choose NOT to participate in
a matter concerning that child in terms of the Act. But
the child in question must be given sufficient information
about the matter to enable the child to make a decision on
participation which is in his or her best interests.

I decided not to participate in the
discussion about custody when
my parents got divorced. I did
not want to choose between them
because I love them both. They
decided that I should live with my
mom but see my dad every week.
That made sense to me.

For example, a child might choose not to participate if the
child’s parents agree on what is in the child’s best interests.
On the other hand, a child might choose not to participate
in an acrimonious dispute between the parents because the
child does not want to choose between them.
The court should always make sure that the child under
stands what is at stake. For example, if the court proceedings
concern custody, parental access rights or an alternative
placement, the presiding officer should be sure that the child
understands what these concepts mean and how long the
proposed arrangement will last.

We are here in court to decide where you should stay
while your parents get help with their drug addiction
problem. Since you do not have any grandparents
or other close family members in Namibia, we are
suggesting that you could stay with foster parents.
These are people who are willing to look after you until
it is safe for you to live at home with your parents again.
I would like to know what you think about this idea, if
you feel comfortable discussing it with me. You can ask
me questions if anything we are discussing is not clear.
 Child Care and Protection Act, section 4(2)

3.3 Principles of child participation
The Act contains five principles to guide child participation. These principles also apply in cases
where the child chooses not to participate, as some of them help to ensure that this decision is
a free choice on the part of the child.

(1) Information about context: Children must be informed of the circumstances under which
they will be asked to express their views and the impact of their views on the issue at stake.
They must also be informed about services that are potentially available to them.
(2) Protection against victimisation: Children must be protected against being punished
or victimised for expressing their views. A child who is invited to express an opinion should
be informed of the protections which are in place.
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(3) Information about outcome: Children must be informed of any decision which affects
them – whether or not they chose to participate in the process.
(4) Opportunity to complain: Children must be given an opportunity to complain if they feel
that their right to participate is not being respected. In practice, this means that children
should be informed about who to talk to if they experience problems with the process, and
asked if they have any concerns.
For example, in some countries, presiding officers of children’s courts give children who
are before the court a chance to speak with them in private before the matter involving
the child is concluded. This gives the child a chance to speak freely about any concerns
that may have arisen.

(5) Special measures to overcome barriers: Some children may experience specific barriers
in respect of participation – such as language barriers, disabilities or some form of discri
mination. In such cases, there may be a need to take special measures to promote child
participation.
For example, a child who is deaf may need a sign language interpreter. A language
interpreter may have to be located for a child who speaks a language not commonly
used in Namibia. A child who is mentally disabled may need to communicate with
the assistance of someone who is familiar with the child’s situation. A child who has
suffered past discrimination may need to communicate through someone that the
child feels comfortable with.

Ruth, why do you want to
live with your grandmother?
Tell me everything you
want the court to know.

Ruth isn’t here today because her
cognitive limitations make court too
overwhelming. But as her psychologist,
I am here to share Ruth’s views.

 Child Care and Protection Act, section 4(3)
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More Information on Child Participation
For more detailed information on child participation, see these publications:
 Elvis Mukumu Fokala, “Implementing Children’s Right to Participation in Family Decision-

Making Processes in Africa”, Åbo, Finland: Åbo Akademi University Press, 2017, <www.doria.
fi/bitstream/handle/10024/144086/fokala_elvis_mukumu.pdf?sequence=2&isAllowed=y>

 Charlotte Mol, “Children’s Representation in Family Law Proceedings: A Comparative

Evaluation in Light of Article 12 of the United Nations Convention on the Rights of the
Child”, The International Journal of Children’s Rights, Volume 27, Issue 1, 2019, <https://
brill.com/view/journals/chil/27/1/article-p66_66.xml?lang=en>

 The Resource Centre of the NGO Save the Children has a database collecting a large

amount of international and national guides and practices on child participation at <https://
resourcecentre.savethechildren.net/our-thematic-areas/cross-thematic-areas/childparticipation>

 UNICEF has published targeted guides on child participation. For example, see Gerison

Lansdown, Promoting Children’s Participation in Democratic Decision-Making, 2001 <www.
unicef-irc.org/publications/pdf/insight6.pdf> and Child Participation in Local Governance: A
UNICEF Guidance Note, [2017] <www.childrenandaids.org/index.php/node/778>

 The African Child Policy Forum, “Child Participation Strategy for Eastern African

Countries”, 2015, <www.svri.org/sites/default/files/attachments/2017-01-13/Child%20
Participation%20Strategy%20for%20East%20Africa.pdf>.
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4. General principles
The following principles must guide the implementation of the Child Care and Protection Act.
They must also guide “all proceedings, actions and decisions by an organ of state in any matter
concerning a child or children in general”.
 See the discussion in section 2.4 of this chapter on what this phrase covers.

PRINCIPLE 1: Respect, protect, promote and fulfil the fundamental rights and freedoms set
out in the Constitution, the best interests of the child, and the rights and principles set out in
the Act – subject to any lawful limitation.
Fundamental rights and freedoms in the Constitution: The Namibian Constitution guarantees
all persons, including children, the right to life, liberty, human dignity, equality, privacy,
property, fair trial and political activity. It also guarantees freedom of speech, thought,
association, movement, culture, language and religion. Article 14 provides that “the family
is the natural and fundamental group unit of society and is entitled to protection by society
and the State.” Article 15 provides that children have the right from birth to a name, the
right to acquire a nationality and, “as far as possible the right to know and be cared for by
their parents”. Children also have specific rights to protection against economic exploitation
and harmful labour practices, and to education. The implementation of the Act must be
consistent with these fundamental rights and freedoms.
Best interests of the child: The content of this standard is discussed in section 2 of this
chapter.
Rights and principles set out in the Act: These include all of the rights and principles
which have been discussed in this chapter as well as those in any other part of the Act – such
as a child’s right to privacy; right to be protected from harmful social, cultural or religious
practices; and right to consent to medical intervention or adoption (if sufficiently mature).
Lawful limitation: The rights and principles established by the Child Care and Protection
Act are subject to the Namibian Constitution. As discussed in section 2 of this chapter, even
the duty to protect the best interests of the child is not absolute. The child’s best interests
can be limited, as long as the limitation is reasonable and justifiable, where there is a need
to weigh the child’s rights against the rights of others.
PRINCIPLE 2: Respect the child’s dignity.
One Namibian case identified three elements of the constitutional right to dignity:
(1) Every human being possesses an intrinsic worth, merely by being human. (2) This
intrinsic worth should be recognised and respected by others. (3) Recognising the intrinsic
worth of the individual requires that the State should be seen to exist for the sake of the
individual human being. Another Namibian case held that children “also have an inherent
dignity by virtue of their status as human beings”.
Medical Association of Namibia Ltd v Minister of Health and Social Services 2015 (1) NR 1 (HC)
Ex Parte Attorney-General, Namibia: Re: Corporal Punishment by Organs of the State 1991 NR 178 (SC)
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PRINCIPLE 3: Treat all children fairly and equitably.
What is the difference between equal and equitable? Equal treatment means treating people
in the same way, without discrimination. Equitable treatment means treating people in a
way which will advance meaningful equality, in light of the different positions of different
groups. For example, it is equitable to apply affirmative action to help persons from groups who
experienced past discrimination. It is equitable to make special arrangements for persons with
disabilities to place them on an equal footing with persons who do not have the challenges
of such disabilities. It is also equitable to take into account the special vulnerabilities of
children as compared to adults, or the disadvantages of some groups of children compared
to others.
PRINCIPLE 4: Protect children against direct or indirect discrimination on the basis of
I

race, ethnic or social origin or colour
What is the difference between race, ethnic origin and colour? Race refers to the physical
characteristics associated with distinct populations, such as skin colour, eye colour, facial
structure and hair colour. Ethnic origin refers to being part of an ethnic group, which
means a group with a long standing history and a distinct cultural tradition – where
group members may have language, heritage, religion and customs in common. Colour
refers to the colour of a person’s skin. These three terms can overlap, but they are distinct.
For example, a person of African descent who grew up in Finland may identify racially
as African and ethnically as Finnish. The grounds of race, ethnic origin and colour are
often combined under the comprehensive concept of ethnic identity. Together, these
grounds cast a wide net to combat complex discriminatory conduct on such identity.
Social origin refers to a person’s inherited status, which can be a person’s descent,
property status or economic or social status. There is thus some overlap between the
concepts of social origin and socio-economic status.
 M Macewen, “Racial Grounds: A Definition of Identity?”,
 International Journal of Discrimination and the Law, Volume 3, Issue 1, 1998

 Committee on Economic, Social and Cultural Rights, General Comment No. 20 (2009)
I

sex or gender
What is the difference between sex and gender? Sex refers to biological differences
between males and females, such as their different genitals and their genetic differences.
Gender refers to the characteristics that a society or culture identifies as masculine or
feminine, or the role of a male or female in society. A person’s sex as male or female is
a biological fact. What that biology means in terms of a person’s gender role in society
can be different in different cultures. For example, girls might be treated differently
than boys with regard to family responsibilities or practices such as genital mutilation
or infanticide.
“Sex” is also often understood to encompass “sexual orientation”. The Committee on
the Rights of the Child has noted that discrimination against children on the basis
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of sexual orientation is of particular concern. Discrimination against learners on this
basis is also addressed in Namibia’s National Safe Schools Framework.
 Implementation Handbook for the Convention on the Rights of the Child,

3rd edition, 2007, page 26

An individual’s sexuality — perceived or otherwise — is a common trigger for
GBV. In Namibia there are still many myths, fears and inaccurate beliefs surrounding
homosexuality and non-conforming genders. The LGBTI+ community is protected by
national and international laws, including the Namibian Constitution, which states
that all persons shall be equal before the law. This wording stresses the responsibility
of the Namibian state to ensure that unequal treatment is met with a strong set
of non-discrimination measures. Schools should play a central role in promoting
tolerance. Remember, sexual orientation is not a choice that people make.
 Namibia’s National Safe Schools Framework:
PART B-Practical Guide for Building Safe Schools, 2018, page 67

I

pregnancy
Pregnancy could include unfair discrimination based on a future, current or past
pregnancy. The issue of discrimination against children on the basis of pregnancy is
addressed, for example, in Namibia’s “Education Sector Policy for the Prevention and
Management of Learner Pregnancy”. Discrimination on the basis of pregnancy is also
forbidden by the Labour Act 11 of 2007.

I

marital status
Marital status might include being married or unmarried. It might also include unfair
discrimination based on whether children or their parents are married under the general
civil law or under customary law. For example, the Namibian case of Frans v Paschke
held that the common law rule that children born outside marriage may not inherit from
their fathers in the absence of a will was unconstitutional.
 Frans v Paschke & Others 2007 (2) NR 520 (HC)

I

age
The Committee on the Rights of the Child has found that young children are particularly
at risk of discrimination because they are relatively powerless and depend on others for
the realisation of their rights.
 Committee on the Rights of the Child,
General Comment No. 7 (2005), paragraphs 11-12

I

disability
Disability is discussed in more detail under section 7 of this chapter.
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I

religion, conscience or belief
Religion, conscience or belief encompasses more than traditional religions. It includes
personal convictions about morality or politics, whether manifested individually or in community with others. It also encompasses the right not to have any specific religion or belief.

I

culture or language

I

birth
Discrimination on the basis of birth refers to discrimination for reasons of parentage.
For example, a child must not be treated differently because he or she was born outside
marriage, born to stateless parents or adopted, or born in what are perceived to be
unusual circumstances. Children should also not be discriminated against because their
birth was not registered. Discrimination on the basis of birth also includes discrimination
based on longer lines of descent, such as discrimination on the basis of caste, royalty or
other systems of inherited status which encompass ideas about superiority and inferiority
on the basis of descent.

I

family status
Family status covers a number of relationships. For example, children and their parents
must not be discriminated against based on their having or not having children, having
more or less than a particular number of children, being in a cohabiting relationship
instead of being married, living in an extended family or kinship group, or having
differing kinds of responsibility for children and dependents.

I

health status
Health status refers to a person’s physical or mental health. Children and their parents
must not be discriminated against because of their actual or perceived health status,
such as having a mental illness or a particular disease or condition.

I

socio-economic status
Socio-economic status refers to the social standing or class of an individual or group.
It is often treated as a combination of education, income and occupation. children and
their parents must not be discriminated against because of poverty or homelessness.

I

HIV status
Children can experience stigma and discrimination because of their own HIV status, or
because of the HIV status of a family member.

I

residence status or nationality
The prohibition of discrimination on residence status or nationality means that there
should be no unfair discrimination between citizens and non-citizens, or on the basis of
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what kind of residence permit (work permit, study permit, etc) applies to the child and
the child’s family.
There must be no discrimination on these grounds or a combination of these grounds as they
apply to the child OR to the child’s parents, guardian, care-giver or family members as they
affect the child.
PRINCIPLE 5: Recognise the child’s need for development and the child’s need to play.
Both Article 31 of the Convention on the Rights of the Child and Article 12 of the African
Charter on the Rights and Welfare of the Child, using identical language, recognise the
child’s right “to rest and leisure, to engage in play and recreational activities appropriate to
the age of the child and to participate freely in cultural life and the arts”.
PRINCIPLE 6: Respond to any special needs related to a child’s disability or chronic illness.
The rights of children with disabilities are elaborated in another provision in the Act. See
section 7 of this Chapter.
PRINCIPLE 7: Give the child’s parents or care-givers an opportunity to express their views
in any matter concerning the child, IF
I the parent or care-giver can be located with reasonable effort
AND
I hearing from the parent or care-giver is in the best interests of the child.
For example, if a child was conceived as a result of a rape, it would not be in the child’s
best interests for the rapist parent to be given an opportunity to express views on a matter
concerning the child.
PRINCIPLE 8: Resolve matters concerning children in a non-conflictual way if possible.
Promote conciliation and problem-solving where this is appropriate.
For example, family mediation might be a good way to proceed when divorcing parents are
in dispute about child custody and access. But this would not be an appropriate way to deal
with a case of child abuse.
PRINCIPLE 9: Avoid delays as far as possible.
Delays in proceedings are generally harmful to children, because this can create uncertainty, or
lead to a situation where a child must face a change after having adapted to the existing situation.
PRINCIPLE 10: Inform children and their parents of matters which could substantially affect
the child, if appropriate. Care-givers who share some parental rights and responsibilities, such
as foster parents, should also be informed of matters which could substantially affect the child.
Parents and care-givers are entitled to be informed only if they can be located with reasonable
effort. The child’s right to information must be considered with regard to the child’s age,
maturity and stage of development.
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It is not appropriate to give
information to children if
that information would harm
them. It is not necessary or
appropriate for this young child
to hear intimate details about
the relationship between his
mother and his step-father.

 Child Care and Protection Act, section 5

5. Children’s rights and responsibilities
Rights and responsibilities go together. The Child Care and Protection Act discusses some of
the key rights and responsibilities of both parents and children.

5.1 Key children’s rights
Right to basic living conditions: A child has the right to the basic conditions of living necessary
for his or her development, including:
I

I

adequate food

adequate care and
protection, including
health care and
immunisation

I

adequate shelter

I

adequate clothing

I

adequate education

I

adequate play and leisure.

A child’s parents, guardian and care-giver all have a duty to fulfil these basic needs, in light of
their ability and financial capacity.
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Esther’s father spends all of his salary on alcohol
while Esther goes hungry. He is violating his duty
to provide adequate food to Esther.
George’s mother works very hard, but her wages
are low. She makes sure that George has healthy
food every day, even though she cannot afford
fresh meat or fruit. She is following her duty to
George because she is doing the best she can in
light of her resources.

 Child Care and Protection Act, section 6

Rights to play, leisure and rest
Both Article 31 of the Convention on the Rights of the Child and Article 12 of the African
Charter on the Rights and Welfare of the Child, using identical language, recognise the
child’s right “to rest and leisure, to engage in play and recreational activities appropriate
to the age of the child and to participate freely in cultural life and the arts”.
In the Convention on the Rights of the Child, “play” means children’s activities which
are not controlled by adults and do not necessarily conform to any rules. “Leisure”
means having the time and freedom to do as one pleases. “Rest” means time free from
any obligations, including time to sleep.
Many people may think that the right to play and rest are luxuries rather than necessities
of life. But play and rest are essential to children’s development, and thus as important
as other basics such as nutrition, housing, health care and education. Many social skills
– such as negotiation, sharing and self-control – are acquired during play with other
children. Play promotes the development of creativity, imagination and self-confidence.
Physical forms of play exercise the child’s body and contribute to physical development.
Children who are unable to play will often lack important social and personal skills. Play
is particularly important to young children, but even adolescents need places to meet
with their peers and explore their emerging independence and transition to adulthood.
Sufficient rest is a prerequisite for children’s well-being, and for their ability to learn and
engage in meaningful participation in activities.
Certain conditions represent obstacles to a child’s right to play. For example, unsafe and
hazardous environments such as polluted water, uncontrolled traffic, lack of safe local play
areas and high levels of crime and violence can severely restrict children’s opportunities
for safe play and recreation. Other obstacles include resistance to children’s use of public
spaces, lack of access to nature, pressure for educational achievement, overly structured
and programmed schedules and the growing role of electronic media.
Some children require particular attention in order to realise their right to play. Girls
in particular often have diminished opportunities to enjoy play because of domestic
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responsibilities, protective concerns on the part of parents, lack of appropriate facilities
or cultural assumptions about appropriate behaviour of girls. Other children who require
particular attention include children living in poverty, children with disabilities, children
from indigenous and minority communities, and children in institutions. Children living
in poverty and children in institutions often lack access to recreational facilities. Children
in poverty may be unable to afford the cost of participation in some recreational activities.
They may also be required to spend their time working. Children with disabilities face
multiple barriers to play, including exclusion from school and other arenas where friend
ships are formed and where play and recreation take place, isolation at home, cultural
attitudes which reject children with disabilities, and physical inaccessibility of public
spaces. Children from some indigenous and minority communities may face rejection,
discrimination and violence, which can prevent them from exercising their right to play.
Article 31 of the Convention on the Rights of the Child imposes three obligations on States
to guarantee that the rights it covers are realised by every child without discrimination:
(1) The obligation to respect rights: to refrain from interfering directly or indirectly in
the enjoyment of rights
(2) The obligation to protect rights: to take steps to prevent third parties from interfering
in rights
(3) The obligation to fulfil rights: to introduce the necessary legislative, administrative,
judicial, budgetary, promotional and other measures aimed at facilitating the full
enjoyment of rights.
In terms of the obligation to respect children’s rights in this context, States are expected to
support caregivers with regard to implementing the right to play and rest, and to conduct
awareness raising regarding the importance of the right to play and rest. The obligation
to protect rights in this context includes an obligation to guarantee children access to
recreational facilities without discrimination and to give attention to child online safety.
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, Chapter 31
 Committee on the Rights of the Child, General Comment No. 17 (2003)

Can I take
a turn
playing
with your
cars?
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Other rights: It is not possible to list all the rights which children – and all persons, including
children – have in terms of Namibian laws and international agreements signed by Namibia.
Here is a list of some of the key rights.
Namibian Constitution: The Namibian Constitution guarantees
all persons, including children, the right to life, liberty, human
dignity, equality, privacy, property, fair trial and political activity.
It also guarantees freedom of speech, thought, association,
movement, culture, language and religion. Article 14 provides
that “the family is the natural and fundamental group unit of
society and is entitled to protection by society and the State.”
Article 15 provides that children have the right from birth to a
name, the right to acquire a nationality and, “as far as possible
the right to know and be cared for by their parents”. Children also
have specific rights to protection against economic exploitation and
harmful labour practices, and to education. The implementation of the Act must be consistent
with these fundamental rights and freedoms.
International Covenant on Civil and Political Rights: Article 24
gives children the right, without discrimination, to such measures
of protection as are required by their status as minors, by their
families, by society and by the State. It also gives all children the
right to acquire a nationality, to be registered immediately after birth
and to have a name.
Convention on the Rights of Persons with Disabilities: Article 7
requires States to take all necessary measures to ensure the full
enjoyment of all human rights and fundamental freedoms by
children with disabilities on an equal basis with other children.
Article 23 provides, amongst other things, that a children must
not be separated from their parents on the basis of a disability of
either the child or one or both parents. Where the immediate family
is unable to care for a child with disabilities, the State must make every
effort to provide alternative care within the wider family, or failing
that, within the community in a family setting.
Convention on the Rights of the Child: The Child Care and
Protection Act implements many of the rights from this Convention.
These are discussed throughout the Guide. For example, in this
chapter, see the discussion of the best interests principle in section
2, the right to participate in section 3, and the right to play and rest
discussed above in section 5.
African Charter on the Rights and Welfare of the Child: Similarly,
the Child Care and Protection Act implements many of the rights
from the African Charter, including the best interests principle, the
right to participate and the right to play and rest discussed in this
chapter.
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5.2 Key children’s responsibilities
Specific responsibilities: Children also have some specific responsibilities under the Act which
balance their rights:
I

I

I

I

Duty to the family: Children are expected to work for the cohesion of the family, to respect
the rights of their family members and to assist their family members in times of need.
Duty to the community: Children are expected to serve their communities, to respect the
rights of all community members and to preserve and strengthen the positive cultural values
of their communities in the spirit of tolerance, dialogue and consultation.
Duty to the nation: Children are expected to serve the nation, to respect the rights of all
other persons in Namibia and to preserve and strengthen national solidarity.
Duty to society: Children are expected to contribute to the general moral well-being of society.

These responsibilities are based on the African Charter of Rights and Welfare of the Child.
They must be kept in mind in the application of the Act and “in any proceedings, actions and
decisions by an organ of state concerning any child”. Children’s duties must be viewed in light
of the age, maturity, stage of development and ability of each child. The limitations in the Act
must also be kept in mind.
 Child Care and Protection Act, section 8
 African Charter on the Rights and Welfare of the Child, article 31

The rules on child labour limit what a child can do to assist their family in times of need. For example, a child
must not be required to do work that is not appropriate for the child’s age, is dangerous or places the child’s
education at risk.
Children have a duty to serve their nation, but it is contrary to the Act to recruit a child in any national, private
or foreign armed or security force or to be used in any armed conflict.
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General responsibility to respect the rights of others: No person’s rights can be viewed in
isolation. All individuals – whether they are adults or children – have a duty to exercise their rights
in a way which respects the rights of others. When rights come into conflict, they must be balanced.

African Charter on the Rights and Welfare of the Child
Article 31: Responsibility of the Child
Every child shall have responsibilities towards his family and society, the State and other legally
recognised communities and the international community. The child, subject to his age and
ability, and such limitations as may be contained in the present Charter, shall have the duty:
(a) to work for the cohesion of the family, to respect his parents, superiors and elders at all
times and to assist them in case of need;
(b) to serve his national community by placing his physical and intellectual abilities at its service;
(c) to preserve and strengthen social and national solidarity;
(d) to preserve and strengthen African cultural values in his relations with other members of
the society, in the spirit of tolerance, dialogue and consultation and to contribute to the
moral well-being of society;
(e) to preserve and strengthen the independence and the integrity of his country;
(f) to contribute to the best of his abilities, at all times and at all levels, to the promotion and
achievement of African Unity. The African Charter focuses on issues particularly relevant
to African children.
 For more information on extent of these responsibilities, see African Committee of
Experts on the Rights and Welfare of the Child (ACERWC), “General Comment on Article 31
of the African Charter on the Rights and Welfare of the Child on “The Responsibilities
Of The Child”, 2017, available at <www.acerwc.africa/wp-content/uploads/2018/04/
Website_version_GC_Booklet_General_Comment_ACERWC_ART31_2018.pdf>

The promotion of children’s rights should not be seen as a negative pursuit juxtaposed
against the rights of parents, siblings, care-givers, educators or anybody else. Children’s
rights and the implications they raise need not be seen in terms of necessarily challenging,
undermining or conflicting with the rights of others or their authority.
 Trynie Boezaart, “General principles” in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act,
2007, updated in 2018, page 2-15 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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6. Parental rights and responsibilities
Parental authority is a collective term for the many rights and duties that vest in a parent (and
occasionally in a non-parent) in respect of the person and property of a minor child. Parental
authority must at all times be exercised and performed in the best interests of the child and
with due regard to the child’s rights. Much of the content of the concept of parental authority
comes from the common law, which refers to the legal rules developed over time through the
decisions in individual court cases.
It would be very difficult to give a comprehensive list of everything that is included in the
concept of parental rights and responsibilities. The Act defines “parental responsibilities and
rights” as including the responsibilities and rights conferred on a parent by the common law,
including those referred to in the Act in sections 6(2), 7 and 118 (all summarised below).
Other aspects of common law parental rights and responsibilities would include caring for the
child, promoting the child’s development and welfare and making legal decisions on the child’s
behalf.
 Child Care and Protection Act, section 1
 common law on parents and children

Section 6(2): Parents, guardians and other care-givers have a duty to secure, within their
abilities and financial capacities, the child’s rights to the basic conditions of living – including
the right to adequate food, shelter, clothing, care and protection (including adequate health
care and immunisation), education and play and leisure.
Section 7: This provision emphasises a specific set of parental duties which is discussed
below: the duty to act in the child’s best interests, the duty to guide and direct the child,
the duty to protect the child and the duty to make sure that the child receives proper care.
Section 118: This provision covers parental responsibilities and rights relating to custody,
access and guardianship and the parental duty to contribute to the maintenance of the child.
These are all common law rights which have been supplemented by legislative procedures
for enforcing them and dealing with disputes about them.

6.1 Key parental responsibilities
In terms of the Child Care and Protection Act, any person who has parental responsibilities
and rights towards a child has four key responsibilities in addition to any others. These
responsibilities also apply to any other person who is legally responsible for a child.
I

I
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Duty to act in the child’s best interests: to ensure that the best interests of the child are the
paramount concern at all times.
Duty to guide and direct the child: to guide and direct the child in the exercise of the
child’s rights under this Act or under any other law, in a manner consistent with the child’s
evolving capacities.
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Duty to protect the child: to protect the child from neglect, discrimination, violence, abuse
and harm.
Duty to make sure that the child receives proper care: to ensure that the child is adequately
cared for by a competent person when the parent or care-giver is temporarily absent.
 Child Care and Protection Act, section 7

Who has parental rights over a child aside from a parent?
1. A legal guardian appointed by the High Court or by a children’s court under this Act
Usually the person with custody of a child born outside marriage is also the sole guardian
of that child, while married parents are usually equal guardians of their children. However,
there are some exceptions. If a parent is a minor, guardianship of that parent’s child vests
in the guardian of the parent. The court may also grant legal guardianship to a person
other than a parent if such an order is sought by either parent, the child, the child’s caregiver or someone acting in the best interests of the child.
2. A person in whose care a child is placed in terms of a court order under this Act
Examples include kinship care-givers, foster parents and the person who is the head of a
facility where a child has been placed.

6.2 Key parental rights
As discussed above, parental authority encompasses a number of rights with respect to their
minor children. These include:
I the right to control and administer the child’s property and property interests
I the right to represent the child in legal proceedings
I the right to maintain contact with the child, if this is in the child’s best interests
I the right to give or refuse consent required by law in respect of the child, including consent
to the child’s marriage, adoption, removal from the country, application for a passport and
transactions involving the child’s property.
 common law on parental authority
 Child Care and Protection Act, sections 10(10) and 101(8)
 Married Persons Equality Act 1 of 1996, section 14

I’m going across the road
to visit your grandmother,
call me if you need me.

There is no set age for leaving children home
alone. There is such a wide variation in the rate
that children mature that it would be almost
impossible to come up with a “one size fits all”
rule. Parents know their children best. They
should not leave children alone if they will be
at risk. In general, children under the age of
10 are rarely mature enough to cope with an
emergency and should not be left home alone
for any significant period of time.
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7. Children with disabilities
The Child Care and Protection Act aims to promote social integration, development, self-reliance
and community participation for children with disabilities. To that end, all children with disabilities
must be treated in a manner that respects their dignity by every person, authority, institution
or body that comes into contact with them. A child with disabilities is entitled to appropriate
care and protection. A child with disabilities is also entitled to effective access to inclusive and
non-discriminatory education, training, health care services, support services, rehabilitation
services, preparation for employment and recreation opportunities.
 Child Care and Protection Act, section 9

Children with disabilities:
Article 23 of the Convention on the Rights of the Child
Article 23 of the Convention on the Rights of the Child provides that “a mentally or physically
disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote
self-reliance and facilitate the child’s active participation in the community.” According to the
General Comment on this Article, “The core message of this paragraph is that children with
disabilities should be included in society.”
The Article goes on to recognise the right of disabled children, and their parents and care-givers,
to special care and assistance designed to ensure that disabled children receive education,
training, health care services, rehabilitation services, preparation for employment and recreation
opportunities.
The Committee on the Rights of the Child emphasises that many disabilities are preventable
and encourages States to focus efforts on prevention. For example, “communicable diseases are
still the cause of many disabilities around the world and immunisation programmes need to be
stepped up to achieve universal immunisation against all preventable communicable diseases”.
Road traffic accidents are another major cause of disability and “policies of prevention need to
be established and implemented such as the laws on seat belts and traffic safety”.
 Committee on the Rights of the Child, General Comment No. 9 (2006)
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T

he Child Care and Protection Act lowers the age of majority from
21 to 18. However, despite the change in the age of majority, the
consent of a parent or guardian is still required for the marriage
of persons under age 21. Both civil and customary marriage are
prohibited for children under age 18. This chapter also provides an
overview of other important ages in Namibian law, to place the age
of majority in context.

1. Constitutional and international
framework
The Namibian Constitution does not contain a general definition of a “child”.
One provision which has caused some confusion in this regard is Sub-Article 15(2), which
protects children from economic exploitation and prohibits the employment of children in
work that is likely to be hazardous, to interfere with the child’s education, or to be harmful
to the child’s health or development. This Sub-Article states: “For the purposes of this SubArticle children shall be persons under the age of sixteen (16) years.” The reference to the
age of 16 is relevant only to the meaning of children in Sub-Article 15(2), and does not apply
to the meaning of “child” for any other purposes.
Both the Convention on the Rights of the Child and the African Charter on the Rights and Welfare
of the Child define a “child” as a person below the age of 18.

Convention on the Rights of the Child
Article 1:
For the purposes of the present Convention, a child means every human being below the
age of eighteen years unless under the law applicable to the child, majority is attained earlier.

African Charter on the
Rights and Welfare of the Child
Article 2:
For the purposes of this Charter, a child means every human being below the age of 18 years.
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2. Key points of the new law
2.1 Definition of a “child”
The Child Care and Protection Act defines a “child” as being a person below the age of 18. This
brings Namibian law in line with the Convention on the Rights of the Child and the African
Charter on the Rights and Welfare of the Child.
 Child Care and Protection Act, section 1

2.2 New rule on age of majority
To bring Namibia in line with these definitions
of a “child”, the age of majority has been changed
from 21 to 18. However, persons below age 21 must
still get the consent of a parent or guardian in order
to marry.
 Child Care and Protection Act,

sections 10(1) and (10), 226(3)
Note that there are two subsections
numbered (3) in section 226.

child
=
below
age
18

new
age of
majority
=
18

old
age of
majority
=
21

The age of majority around the world
Most countries in the world set the age of majority at 18. The United Nations encourages
countries to harmonise the definition of a “child” and the age of majority if they are not
already the same. This helps to ensure that children do not lose any of their special legal
protections before they get complete adult rights. By lowering the age of majority from 21 to
18, Namibia has brought its age of majority in line with most other countries in the world.
The map shows the age of majority around the world as of 2016.

Age of Majority
14
15
16
17
18
19
20
21
Unknown

Namibia
18

Sources:
http://chartsbin.com/view/545
www.africanchildforum.org/clr/Harmonisation%20of%20Laws%20in%20Africa
www.worldlawdirect.com/forum/law-wiki/27181-age-majority.html

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 3: Age of Majority

�

3

3. The change in the age of majority
3.1 What is majority?
The concepts of “minor” and “major” relate to the legal capacity of a person. A person who is
a major is legally an adult. A major has full legal capacity. This means that people who have
reached the age of majority can enter into contracts, bring court cases, and perform other legal
acts independently. A minor can do these things only with assistance from a parent or guardian.
Before the change in the age of majority, an 18-year-old could vote, drive, drink, own a gun
and be locked up in a police cell with adults, but still needed parental assistance to sign a cell
phone contract. Now that the age of majority has been changed to 18, an 18-year-old is an adult
and able to do all the things that any adult can do, with one exception: Persons under age 21
need the consent of a parent or guardian in order to marry. Also, persons in tertiary education
will still be eligible for maintenance from their parents or anyone else with a legal liability to
support them, usually up to age 21.
 Child Care and Protection Act, section 10(10)
 Maintenance Act 9 of 2003, section 26

3.2 The old law
Before the Child Care and Protection Act, majority was set at age 21 by the Age of Majority Act
57 of 1972, which Namibia inherited from South Africa at independence. A minor who was
age 18 or older could apply to the High Court to be expressly declared a major in terms of the
Age of Majority Act. This procedure was referred to as “emancipation”. This court application
was expensive and seldom used in practice. The Child Care and Protection Act has repealed
the Age of Majority Act.
 Child Care and Protection Act, section 257(1)

3.3 Why was Namibia’s age of majority originally set at 21?
Historically many countries set the age of majority at 21 but this has changed with time. When
Namibia became independent, the law setting the age of majority at 21 was inherited from South
Africa. This age was based on the idea that some children typically finished schooling at 18 and
then completed a three-year university course while still being supported by their parents, after
which they were ready to begin work. Different children in Namibia follow different courses
of education, so the pattern described is not typical for all Namibian children. (South Africa
lowered its age of majority to 18 in 2007.)

3.4 Why was Namibia’s age of majority lowered to 18?
Many Namibian laws already cite the age of 18 for various powers. This meant that 18-year-olds
were already treated like majors in many ways. However, this also meant that persons between
the ages of 18 and 21 lost some of the legal protections afforded to “children” without being
granted the autonomy of adults at the same time, thus leaving them in an unfair position.
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Setting the age of majority at 18 reflects the social reality that many Namibians of this age are
already working or living independently from their parents, and handling other responsibilities
of adulthood.
The change also brought Namibia in line with international law and the laws in most other
nations on the definition of “child”.

When exactly does a person become a major?
The age of majority begins on the first moment of a person’s 18th
birthday (the moment the clock passes midnight), no matter what time
that person was actually born.

3.5 Transitional provisions
Minors in the middle: There is a provision in the Child Care and Protection Act to cover
people who were between ages 18 and 21 when the Act came into force. Anyone in that position is
considered to have become a major on the date that section 10 of the Child Care and Protection
Act came into force (30 January 2019).
 Child Care and Protection Act, section 10(2)

I was 19 when the Child
Care and Protection Act
came into force.
So I was not yet a major
under the old law.
But my 18th birthday had
already passed when the
new law came into force.
I am considered a major
from the date that the
Child Care and Protection
Act came into force.

I was 17 and
a half when the
Child Care and
Protection Act
came into force.
So I was not yet a
major under the
old law. I became
a major on my
18th birthday, in
line with the new
age of majority.

Wills and other instruments: Documents such as trusts and wills which refer to majors and
minors will be interpreted in light of the law as it stood at the time the document was made – to
respect the intentions of the persons involved at the time. If such documents refer to a specific
age, the change in the age of majority will not affect these references.
 Child Care and Protection Act, section 10(4)(b), (5) and (6)
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I made a will leaving
certain property to
any of my children
who are still minors at
the date of my death.
I made this will before
the Child Care and
Protection Act came
into force. So the will
applies to children
under age 21 (the old
age of majority).

I made a will after the Child Care and Protection Act
came into force. So the word “minor” in my will means
children under age 18 (the new age of majority).

I set up a family
trust which refers
to “children under
age 21”. This trust
was registered
before the Child Care
and Protection Act
came into force. The
reference to “age
21” is not affected
by the change to the
age of majority.

Court orders: Court orders made before the new age of majority came into force are to be
interpreted in light of the new law, “in the absence of an indication of a contrary intention”.
I A reference to the “age of 21 years” will be read as a reference to age 18.
I A reference to any age between 18 and 21 years will be read as a reference to age 18.
I A reference to “age of majority”, “major”, “majority”, “full age” or similar expressions will
be read as a reference to age 18.
There is one exception to this general rule: It does not apply to any court order for maintenance
which was in place before the new age of majority came into force.

I have a court
order saying that
some shares in a
family business will
fall under the control
of my children when
they reach the age
of majority. The
court order was in
place before the Child
Care and Protection
Act came into force.
The provision which
refers to the “age of
majority” does not
have anything to do
with maintenance,
so the exception
does not apply. The
order will now be
understood to mean
that the shares will
be controlled by the
children when they
reach age 18 (the new
age of majority).

6

�

 Child Care and Protection Act, section 10(7) and (9)

I have a divorce order
saying that my husband
will pay maintenance
for our daughter until
she becomes a major.
The divorce order was
in place before the Child
Care and Protection
Act came into force.
So the provision on
maintenance applies
until our daughter
reaches age 21 (the
old age of majority).
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I have a maintenance
order saying that the
mother of my child must
pay maintenance for our
son until he reaches age
21. The maintenance
order was in place
before the Child Care and
Protection Act came into
force. So the order on
maintenance continues
to apply until our son
reaches age 21 (the
old age of majority).
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I have a
maintenance order
saying that my
husband must pay
maintenance for
our son until he
reaches age 18. The
maintenance order
was in place before
the Child Care and
Protection Act came
into force. Even
though the Child
Care and Protection
Act says that the
new age of majority
is 18, I can still apply
for this order to
be extended to age
21, in line with the
relevant provision
in the Maintenance
Act, which has
not changed.

Prescription: Prescription refers to how much time a person has to bring a court case for
damages after the event which caused the damages took place. The Prescription Act 68 of 1969
says that the time of prescription for a claim by a minor is three years after the date when the
minor reaches the age of majority. This special rule applies to minors because they cannot bring
court cases on their own before they reach the age of majority.
The Child Care and Protection Act has a transitional provision to address the running of
prescription against 18- to 20-year-olds who suddenly found themselves over the age of majority
when the Act came into force. For these people, the three-year period of prescription in the
Prescription Act will begin to run only after they reach age 21.
The same rule will apply to prescription periods related to the age of majority under other
laws, such as the Motor Vehicles Accident Fund Act 10 of 2007. This rule prevents unfairness
to people who are “caught in the middle” between the old age of majority and the new age of
majority.
 Child Care and Protection Act, section 10(8)

MVA claims: The change in the age of majority will not affect the payment of any claim under
the Motor Vehicle Accident Fund Act 10 of 2007 where the claim arose before the new age of
majority came into force. This would apply, for example, to claims for loss of support.
 Child Care and Protection Act, section 10(11)

Interpreting statutes in light of the new age of majority: There are many statutes which
contain expressions such as “age of majority”, “major”, “majority”, “full age”, “minor” and similar
expressions. Such expressions must now be interpreted to refer to the new age of majority, no
matter when the statute was enacted, UNLESS there is an indication that Parliament intended
something different. Where a statute refers to an age expressed in years, that reference is not
affected by the change in the age of majority.
For example, one provision in the Maintenance Act 9 of 2003 refers to “the age of 21 years”.
This reference is not affected by the change in the age of majority. It still means 21 years.
 Child Care and Protection Act, section 10(4) and (6)

Administration of Estates Amendment Act 22 of 2018:
An Exception to the Age of Majority
This law amends the Administration of Estates Act 66 of 1965. It was gazetted on 31 December
2018 and came into force immediately. This means that it postdates the enactment of the Child
Care and Protection Act by Parliament in 2015, but it was enacted before the Child Care and
Protection Act came into force on 30 January 2019. However, the rules in section 10(4)
of the Child Care and Protection Act would not appear to apply to this amendment – because
it appears to express a contrary intention to the rules in the Child Care and Protection Act on
the interpretation of statutes.
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The amendment adds a new provision to the Administration of Estates Act which states that
for the purposes of the Act:
any reference to the expression “minor” or “minors” or the expression “majority” when
used with reference to a “minor” must be construed as a reference to a person who has
not attained the age of twenty-one years.
A new provision (section 87A) inserted into the Administration of Estates Act by this amending Act
requires that any money payable to a minor from a long term insurance policy, annuity, pension
fund, bequest in a deceased estate or any other source nominating a minor as the beneficiary,
or from a trust in favour of a minor, must be paid directly to the State Guardian’s Fund.
The intention seems to be to prevent young people from squandering such funds, but it could
also be argued that this disempowers persons between the ages of 18 and 21 in an unreasonable
way. It could be argued that this is a form of unjustified discrimination since persons under 21
who are majors cannot control assets they have inherited or received as beneficiaries of certain
kinds of funds, while persons under 21 who are majors can control assets received from other
sources. For example, if a parent gives assets to his or her 18-year-old child while the parent
is still alive, the 18-year-old can control them – but if that same child inherits those same
assets upon the parent’s death, that child cannot access or control them. This amendment was
controversial, and proposals for further changes to this law were under discussion in late 2019.
Regardless of whether or not this is a wise policy, the age of 21 which is cited would appear to
be unaffected by the Child Care and Protection Act, since the amending Act appears to express
a clear intention to the contrary. Unless a court rules otherwise on the interpretation of the law
or finds it unconstitutional, this amendment appears to provide an exception to the acquisition
of full powers of majority at age 18.

4. The position of minors
CAPACITIES OF MINORS AND MAJORS
What is a minor able to do?

What is a minor unable to do?

Minors gradually acquire certain rights as they mature,
so that they are gradually treated more like adults.

Minors can engage in certain legal actions
only with the consent or assistance of a
parent or guardian.

A minor who is at least 14 years old can:
I consent to medical interventions (if sufficiently mature)
I consent to an HIV test (even below age 14, if sufficiently mature)
I do certain kinds of work (if the rules in the Labour
Act are followed).

A minor acting without assistance from a
parent or guardian cannot:
I enter into contracts
I bring or defend a court case
I enter into a civil or customary marriage
I sell or mortgage land
I use or manage inherited money or
property
I give up their own child for adoption
(unless a court allows this).

A minor who is at least 16 years old can:
I make a will
I open and operate a bank account
I consent to sexual activity.

A major can do all of these legal acts, with one exception: A major under age 21 needs parental
consent to enter into a civil or a customary marriage.

8
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Who is the guardian of a minor?
(1) In the case of a child born to married parents, both parents have equal guardianship rights.
This means that either parent can assist the child independently. However, the consent of
both married parents is required for a few important decisions.
I If the parents divorce, both will retain guardianship powers unless the divorce order (or
some other court order) names one parent as sole guardian. If a parent with sole guardianship powers dies and fails to name a new guardian in his or her will, then a children’s
court can appoint a new guardian for the minor.
I If two parents have equal guardianship powers and one of them dies, then the surviving
parent will normally become the sole guardian.
 Married Persons Equality Act 1 of 1996, section 14
 Child Care and Protection Act, section 113(1)

(2) In the case of a child born outside marriage, the parent who is the child’s legal custodian
will normally also be the child’s sole guardian, unless there is a court order naming someone
else as guardian.
I If the parent with sole guardianship powers dies and fails to name a new guardian in his
or her will, then a children’s court can appoint a new guardian for the minor.
 Child Care and Protection Act, sections 101(1), 113(4)

(3) It is also possible that someone (including someone other than a parent) may have been
named as a child’s guardian by a court order from a children’s court or the High Court.
 Child Care and Protection Act, section 101
 common law on guardianship and powers of High Court as upper guardian of all children

There is more information on guardianship in Chapter 9 of this Guide on
“Parental rights and responsibilities for children outside marriage” and
Chapter 10 on “Guardianship after death of parent or guardian”.

5. Becoming a major before age 18
There are two ways to become a major before reaching the age of majority which have not been
affected by the new law:
(1) A minor automatically becomes a major upon entering into a valid civil marriage.
(2) A minor can also become a major by “tacit emancipation”. This is a situation where a minor
exercises a large degree of economic independence with the express or implied consent
of that minor’s parents or guardian. In such a case, the minor can be treated as a major
by virtue of the circumstances. Authorities disagree on whether tacit emancipation gives a
minor full legal capacity, or legal capacity only for specific purposes. This situation rarely
arises and is difficult to establish.
 common-law on majors and minors
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Examples of cases on tacit emancipation
Tacit emancipation is an issue that most often arises in the context of a contract
signed by a minor, and occasionally in situations where a minor wants to
bring a court case without the assistance of a parent or guardian. There
is disagreement amongst the authorities on whether tacit emancipation
gives a minor full legal capacity equivalent to that of a major, or merely legal capacity for the
purposes of the specific matter in respect of which the minor was emancipated.
Labuschagne v Scania Finance Southern Africa (Pty) Ltd and Others 2015 (4) NR 1153
(SC): The Court mentioned tactic emancipation in this case, but decided the matter on another
basis. The case involved lease agreements between a trucking company and a close corporation.
These agreements were signed on behalf of the close corporation by a 20-year-old minor and
his parents, who became liable as sureties in respect of the agreements. However, the Court did
not need to consider the question of tacit emancipation because it found that the minor had
signed the agreements on the instructions of his father, who also signed the agreements. Both
parents were aware of the contents and nature of the contracts which the appellant was signing
and supported his signing of the agreements. The minor was therefore assisted by his parents
and bound by the agreements that he signed.
Watson v Koen h/a BMO 1994 (2) SA 489 (O): This case involved a suit for payment in
terms of an agreement with a minor to provide some study courses. One of the minor’s defences
against payment was that, as an unemancipated minor, he did not have the capacity to enter
such an agreement. The Court held that the onus of proving emancipation rests on the person
who alleges that the minor has been emancipated. Emancipation occurs only with the express
or tacit consent of the guardian of the minor and it must therefore be proved that the minor’s
guardian has emancipated the minor – not that the minor considered himself to be emancipated.
The Court concluded that the other party to the agreement had not made a sufficient effort to
ascertain whether the minor was indeed emancipated – which seemed doubtful on the facts at
hand. Thus, the effort to secure payment under the agreement failed.
“In the case of tacit emancipation the primary question is whether the parent/guardian,
without giving specific consent to each independent juristic act, permits the minor to conclude agreements in connection with the income which he earns independently, in whatever
way. This is a question of fact which the court must decide upon after considering all the
circumstances of the case. Cognisance of the following factors will be taken in order to
establish whether emancipation has taken place or not; namely, the fact that the minor lives
on his own, manages his own business, his age, the relationship between the minor and his
guardian, the nature of his occupation and the period during which the occupation has been
carried on … Tacit emancipation can only be obtained by the implied consent of the guardian. Disinterest on the part of the parent does not result in the emancipation of a minor.”
(quoting Schäfer, Family Law Service (1988) at E 5-6)

Sesing v Minister of Police and Another 1978 (4) SA 742 (W): This case involved a 19-yearold who wanted to sue the police for injuries suffered in a shooting incident. He resided apart
from his parents, both of whom were still living. He engaged in employment of his own choice
and had complete control over his earnings. However, the Court held that there was no tacit
emancipation in this case, because his parents had essentially neglected their duties and left him to
fend for himself – and tacit emancipation requires the express or implied consent of the guardian.
The Court stated: “There is no justification for depriving a minor of the law’s protection merely
because his parents have failed in their duties and left him to face life alone and unassisted.”
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6. Consent to marriage
The Child Care and Protection Act has made a new rule
about the age of consent to marry. The law sets the mini
mum age for marriage at age 18, for both civil and customary
marriage. However, although the age of majority has been
changed to 18, there is one exception to the rule that anyone
over the age of 18 has independent legal capacity:
Persons under age 21 need
the consent of a parent
or guardian in order
to marry.

See Chapter 20 of this
Guide on harmful social,
cultural and traditional
practices for more detail
on child marriage,
including a discussion of
technical aspects of the
provisions in the Child
Care and Protection
Act on child marriage.

Under
age 18

Over age
18 but under
age 21

Age 21 or
older

consent from
Minister of Home Affairs

consent from
parent or guardian

no consent
from anyone

consent from
parent or guardian

A new Marriage Bill under discussion in 2019 would
eliminate all possibility of marriage under age 18.

6.1 Who must consent to the marriage of a person between
the ages of 18 and 21?
Parental consent is required for the marriage of a person between the ages of 18 and 21:
I If the parents are married, then both parents must consent.
I If the parents were never married, the parent who has guardianship must consent.
I If the parents are divorced, the parent who has guardianship must consent unless the divorce
order says something different. (If the divorce order makes both parents equal guardians,
then the consent of either of them would suffice – unless the divorce order contains a special
requirement for consent to marriage.)
 Married Persons Equality Act 1 of 1996, section 14(2)
 Child Care and Protection Act, section 101(1)
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6.2 Who must consent to the marriage
of a person under age 18?
The minimum age for marriage is age 18, for both civil marriage
and customary marriage. This means that a person under 18 needs
the parental consent described above AND written permission
from the Minister responsible for home affairs.
EXAMPLE: Suppose that two 17-year-olds wished to marry
right away because the girl in question was pregnant and they
wished to make sure that the child was born inside marriage
due to their religious beliefs. The Minister might agree to an
underage marriage in this situation.
EXAMPLE: Suppose that two 17-year-olds wished to marry
right away because the boy had cancer and was not expected
to live until his 18th birthday. The Minister might agree to an
underage marriage in this situation.
However, a new Marriage Bill under discussion in 2019 would
prohibit civil and customary marriage for persons under age 18,
with no exceptions.
 civil marriage: Marriage Act 25 of 1961, section 26,
as amended by the Married Persons Equality Act 1 of 1996
(expected to be replaced by a new Marriage Act in 2020)
 customary marriage: Child Care and Protection Act, section 226(3),
read together with the definitions of “child” and “marriage” in section 1
 parental consent: Child Care and Protection Act, sections 10(10), 226(3)

A new Marriage Bill
under consideration
in 2019 would
close the door
completely to
civil marriage by
persons under
age 18.
No Ministerial
consent could enable
a person under
age 18 to enter
a civil marriage.
Law reform on
customary marriage
was also pending
as of 2019,
so the option
of Ministerial
authority to
enter any kind
of marriage in
Namibia below the
minimum age of
18 might fall away
completely.

Underage marriage and the laws on consent to sex
In terms of the Combating of Rape Act 8 of 2000, it is rape for a person to commit any of the
defined sexual acts with a child under age 14, if that person is at least three years older than the
child — even if there is no force or coercion. This Act states: “No marriage or other relationship
shall constitute a defence to a charge of rape under this Act.” It is unlikely that the Minister
responsible for home affairs would give permission for a child under age 14 to marry — but a charge of
rape might be laid in a situation where a child marriage was concluded without the required consent,
and in such a case the existence of the “marriage” would be no defence to the charge of rape.
 Combating of Rape Act 8 of 2000, section 2(2)(d) and (3)

In terms of the Combating of Immoral Practices Act 21 of 1980, it is a crime for a person to
commit a sexual act (as defined in the Combating of Rape Act), or an indecent or immoral act
(which is not defined), with a child under age 16, if that person is at least three years older than
the child — even if there is no force or coercion. However, in terms of that Act, no offence is
committed if the persons in question are married in a civil or a customary marriage. So if
there were a valid marriage involving a child between the ages of 14 and 16, no criminal charge
under this law could be laid.
 Combating of Immoral Practices Act 21 of 1980, section 14
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6.3 Exceptions to the consent requirements
There are two situations where the usual parental and/or State consent to marriage would not
be required – but both of these would be rare in practice.
(1) Previous valid civil marriage: A minor who is married in a civil marriage (with the
required consents) automatically becomes a major. This majority status survives even if
the marriage ends by divorce or death. So, if that person wants to marry again, he or she
does not need State or parental permission for the second marriage – even if he or she is
still under the relevant age of 18 or 21 at the time of the second marriage.
 Child Care and Protection Act, section 10(10)
 Marriage Act 25 of 1961, section 24(2)

(2) Previous emancipation: Under the Age of Majority Act (which is repealed by the Child
Care and Protection Act), a minor who was at least 18 years old could apply for a court
order declaring him or her to be a major. If a person was declared a major by such a court
order while the Age of Majority Act was still in force, that person does not need parental
consent to marry even if he or she is still under age 21 at the time of the marriage.
 Child Care and Protection Act, section 10(10)

6.4 Overruling refusal to give consent
If a person felt that a parent or the Minister was unreasonably withholding consent, the High
Court could probably give the necessary permission.
The High Court, as the upper guardian of minors, would clearly have this power for persons
under the age of 18 in a case where parental consent or State consent was being withheld.
The High Court would likely have a similar power in a case where parental consent was
being withheld for the marriage of a person between the ages of 18 and 21.
 See the technical note below.

Jurisdiction of the High Court on underage marriage
The High Court is the “upper guardian” of all minor children. This means
that the High Court has inherent jurisdiction to act in matters involving
minor children, even where there is no specific statutory authorisation
for its involvement. Because the Court is the “upper guardian” of children,
it even has the power to overrule a parent where this would be in the child’s best interests. Thus,
the High Court could clearly act to authorise the marriage of a minor (a child under age 18)
where consent to the marriage was being withheld by a parent or by the Minister, if the Court
found that the marriage was in the child’s best interests.
Jurisdiction as the “upper guardian” of minor children would not appear to apply in a case
involving marriage by a person between the age of 18 and 21, since a person in this age range
is no longer a minor. However, the High Court has additional forms of inherent jurisdiction.
The Namibian Supreme Court has stated that “the exercise of inherent jurisdiction is justified
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where there is a lacuna in the law”, while cautioning that inherent jurisdiction cannot entitle
a court “to act contrary to an express provision of an Act of Parliament”. The High Court
has similarly described this inherent jurisdiction as “a reservoir of power to be employed in
circumstances where the law does not cater for a given situation”, also cautioning that the Court
cannot use this power to contradict a statutory prohibition.
It is likely that the High Court could utilise its general inherent jurisdiction to authorise a
marriage by a person between the ages of 18 and 21, where parental consent was being withheld
against the best interests of the person in question. The Child Care and Protection Act does not
prohibit a Court from overruling the withholding of parental consent for 18- to 21-year-olds.
Furthermore, the Court clearly has this jurisdiction for children under 18, who are still minors.
This results in a gap in the law, in the sense that children under 18 are clearly able to approach
the High Court to overcome an obstacle to marriage, while 18- to 21-year-olds are not clearly
able to approach the High Court to overcome that same obstacle. No purpose is served by such
differential treatment. Thus, it seems likely that the High Court would exercise its inherent
jurisdiction to consider such a matter.
 See Art 78(4) of the Namibian Constitution; S v Strowitzki 2003 NR 145 (SC);
Namibia Development Corporation v Aussenkehr Farms (Pty) Ltd 2010 (2) NR 703 (HC)

The power of a minor to approach the court
Normally, a minor (a child below age 18) cannot bring a court case alone and must have
assistance from a parent or guardian. The High Court also has inherent power to appoint a
representative called a curator ad litem to assist a child with legal proceedings if necessary.
Cases in the High Court on consent to marriage also appear to allow minors to approach the
court without assistance for this purpose.
The Child Care and Protection Act includes a general authorisation for children to approach a
children’s court. The Act also gives children’s courts the power to appoint a curator for the child
if this is necessary to protect the child’s best interests.
 Child Care and Protection Act, sections 47(2)(f), 52(2)(a), 58(2)
 Ex Parte Grobler and Another 2004 NR 105 (HC)

6.5 Consequences of marriage without the required consents
It is unlikely that a marriage could be concluded without the valid consents, because the
marriage officer has a duty to make sure that all of the relevant consents have been provided.
It is also possible that marriage licences from the Ministry of Home Affairs and Immigration
will be required in future before a marriage can take place, which would mean that a ministry
official would also confirm that the required consents are in place.
However, if a marriage somehow takes place without the required consents, the marriage could
be “void” or “voidable”.
A marriage is void if one (or both) parties is under age 18 and did not have official state consent
for the marriage. No court order is required to declare such a marriage void. In such cases, the
marriage never really existed – even if the problem is discovered only after one of the parties
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to the marriage has died. However, either spouse, or anyone else with an interest in the
marriage, can ask the High Court to make an order confirming that the marriage is void. The
court order places on record the fact that the marriage never existed. This can give certainty
and prevent any doubt or confusion. If one or both of the parties entered into the marriage
in good faith, the Court has the power to adjust affairs between them to prevent hardship or
unfairness. But the Court does not have the power to make a void marriage into a valid marriage.
A marriage is voidable (eligible for annulment by a court) if one (or both) parties is under age
21 and did not have the required consent of his or her parent or guardian for the marriage. In
this case, either the underage party or that party’s parent or guardian could approach the High
Court to ask that the marriage be declared void – but the Court will do this only if it would be in
the best interests of the underage spouse or spouses. A request for an annulment must be made
while both spouses are still alive. If the spouses continue to live together for a substantial period
of time without taking any action after the basis for annulment comes to light, the Court might
conclude that they have accepted the situation. In this case, the Court might refuse to grant an
annulment if there were no clear reasons for the delay (such as a lack of money to bring the case to
Court). If the marriage is declared void, the consequences would be similar to those of a divorce.
There are special rules about children born of a void or voidable marriage.
(1) Status of child: Because a void marriage never existed in the eyes of the law, a child born
in this situation will be regarded as a child born outside marriage. But in the case of a
voidable marriage, the child will be treated as a child born inside marriage even after the
marriage is annulled.
(2) Protecting the best interests of the child: In case of a void marriage, the Court must enquire
into the best interests of any child of that couple before confirming that the marriage is void.
A Court may not annul a voidable marriage before it has considered the best interests of
any child of that marriage. In both cases, the Court must make provision for safeguarding
the best interests of the child or children, as in the case of a divorce.
 common law on void and voidable marriage
 Child Care and Protection Act, sections 109-100

6.6 Arranging a child marriage is a
crime
It is a crime for a person to “give a child out in marriage or
engagement” if the child has not consented to the marriage
or engagement OR if the child is below the minimum age
for marriage and the required official consents have not
been obtained. The penalty is a fine of up to N$50 000
or imprisonment for up to 10 years, or both. A child who
marries without the required consent has not committed
a crime, although the marriage may be void or voidable.

Child marriage and
the betrothal of girls and
boys shall be prohibited
and effective action,
including legislation,
shall be taken to specify
the minimum age of
marriage to be 18 years
and make registration
of all marriages in
an official registry
compulsory.
 African Charter on the Rights

and Welfare of the Child,
Article 21(2)

 Child Care and Protection Act, section 226(3)
Note that there are two subsections numbered (3) in section 226.
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7. Other important ages
There are many laws which set ages for particular purposes. These ages are not affected by the
change in the age of majority.

Alcohol, tobacco and drugs: It is illegal for a person under age 18 to consume, produce or
possess alcoholic beverages. A person under age 18 who does any of these things can be fined
up to N$300 and/or required to attend an educational programme on the dangers of underage
drinking.
Any person who sells or supplies alcohol to an underage person can be fined up to N$5 000
or imprisoned for up to one year, and be required to attend an educational programme on the
dangers of underage drinking. Repeat offences can lead to the loss of a liquor licence, and even
to disqualification from ever holding another liquor licence.
It is also illegal for any person, including a parent, to –
I coerce any child under age 18 to drink an alcoholic beverage or to take an illegal drug;
I allow or encourage any child under age 18 to take any illegal drug; or
I allow or encourage any child under age 16 to drink an alcoholic beverage.
The penalty is a fine of up to N$20 000, imprisonment for up to five years, or both. The
convicted person may also be required to attend an educational programme on the dangers of
underage drinking or drug abuse.
There is an exception to these rules for the use of alcohol in generally-recognised religious
sacraments, such as providing wine as part of communion.
It is illegal for any person to sell or supply any tobacco products to persons under age 18. The
penalty is a fine of up to N$100 000, or imprisonment for a period of up to five years, or both.
 Liquor Act 6 of 1998, section 56 and 72(2A)-(2C),
as amended by Child Care and Protection Act, section 257(4)
 Tobacco Products Control Act 1 of 2010, section 18
 Child Care and Protection Act, section 230
 These provisions are discussed in detail
in Chapter 23 of the Guide.

Bank accounts: A child who is age 16 or older can
independently open an account at a bank or building
society.
 Banking Institutions Act 2 of 1998, section 67
 Building Societies Act 2 of 1986, section 62

Civil liability: A child who has caused some sort of damage can be held liable to pay for the
damage in a civil case if it can be shown that the child understood the consequences of his or
her actions. There is no specific age for this purpose.
 common law
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Consent to medical interventions and HIV testing: The Child Care and Protection Act
allows children to give consent to medical treatment if they are at least 14 years old AND
mature enough to understand the benefits, risks and implications of the medical intervention.
But if the medical intervention involves a surgical operation, consent must ALSO be given by
a parent or guardian of the child, or by the child’s care-giver if there is no parent or guardian.
The Child Care and Protection Act allows children to give consent to an HIV test if they are at
least 14 years old OR mature enough to understand the implications of HIV testing. This means,
for example, that a mature 10-year-old would be allowed to consent to an HIV test. The law says
that the test may be given only if the child receives proper counselling before and after the test.
 Child Care and Protection Act, sections 220-221
 These provisions are discussed in detail in Chapter 19 of the Guide.

Consent to sexual activity: A child under age 14 cannot consent to “sexual acts” as defined
in the Combating of Rape Act 8 of 2000 (including sexual intercourse and other very intimate
sexual acts) with someone who is more than three years older. Such sexual contact is rape. If the
child is under age 13, or “by reason of age exceptionally vulnerable”, the minimum sentence of
15 years imprisonment will apply (for a first offence) and the minimum sentence of 45 years
will apply to subsequent offences. The maximum sentence is life imprisonment. Marriage is no
defence to a charge of rape in these circumstances.
A child under age 16 cannot consent to a “sexual act” as defined in the Combating of Rape Act
8 of 2000, or to “an indecent or immoral act”, with someone who is more than three years older.
Such sexual contact would be an offence under the Combating of Immoral Practices Act 21 of
1980. The maximum penalty is a fine of up to N$40 000, or imprisonment for up to 10 years,
or both. No offence is committed if the parties are married in a civil or customary marriage.
Sexual intercourse or other sexual contact between children who are within the three-year
age gap is not criminalised if no coercion is involved, since it would not be clear in such
circumstances if one person was taking unfair advantage of the other. This means that it is a
bit misleading to talk about an “age of consent” to sexual activity in Namibia.
It is a crime for any person to give drugs or alcohol to a person under age 18 with the intent
to stupefy or overpower that person for the purpose of engaging in sexual conduct. The penalty is
imprisonment for up to 10 years.
 Combating of Rape Act 8 of 2000, sections 1, 2(2)(d), 3
 Combating of Immoral Practices Act 21 of 1980, section 14 (as amended

by Act 7 of 2000) and section 16 (as amended by the Child Care and Protection Act)

Criminal responsibility: Any child over age 7 can in theory be convicted of a crime. However,
children between the ages of 7 and 14 can be convicted only if the prosecutor proves that the
child in question knowingly intended to do wrong and understood the consequences of the
wrongful act.
The age of criminal responsibility is likely to be changed by the Child Justice Bill which was
still under discussion in 2019. It was anticipated that this Bill would set the age of criminal
responsibility at age 14.
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Offenders under age 18 are given certain special treatment, such as having their cases tried in
closed court, but they can be convicted and sentenced as if they were adults.
Even before the age of majority was lowered from 21 to 18, offenders over the age of 18 were
treated in the same way as adults. The treatment of offenders under age 18 is likely to be
changed by the forthcoming Child Justice Bill.
 common law

Driving licences: A person is eligible to get a normal driving licence at
age 18. It is possible to get a driving licence for some types of motorcycle
at age 16, and other types of motorcycle at age 17. These ages are not
affected by the change to the age of majority.
 Road Traffic and Transport Act 22 of 1999, section 34.
 The ages for driving particular types of vehicle are set by regulation.

Education: Education is compulsory only up to age 16, or until the child finishes primary
school – whichever comes first.
 Namibian Constitution, Article 20 read together with Education Act 16 of 2001, section 63

Firearms: A person under age 18 is not eligible for a firearm licence. No person may allow or
enable a person under age 18 to be in possession of any arm or ammunition, with the exception
that a person who is over age 21 may allow a person under age 18 to use a firearm under his or
her direct supervision. The penalty for violating any of these rules is a fine of up to N$4 000,
or imprisonment for up to one year, or both.
 Arms and Ammunition Act 7 of 1996, sections 3, 8, 34, 38(2)(d), 44(3)

Gambling: In terms of the Casinos and Gambling Houses Act 32 of 1994, a person under
age 18 may not be present in a casino or gambling house. The penalty for the underage person
is a fine of up to N$5 000, or imprisonment for up to six months, or both. A license-holder
who knowingly allows an underage person to be present can be fined up to N$10 000, or
imprisoned for up to 12 months, or both.
The Gaming and Entertainment Control Act 13 of 2018 (which was not yet in force as of
November 2019) contains even more elaborate protection for minors (defined as persons
under age 18). It forbids minors from entering areas within a licensed premises where gambling
games are available, operating a gambling machine, or conducting or engaging in a gambling
activity. It also prohibits minors from falsely claiming to be over age 18 in order to get around
these restrictions. Gambling licence-holders and persons in control of licensed premises or
gambling machines have a duty not to permit minors to violate these restrictions, and to take
reasonable measures to determine whether or not a person is a minor before permitting that
person to engage in any of the restricted activities. Violation of any of these rules, including by
the minor, is a crime punishable by a fine of up to N$10 000 or imprisonment for up to two
years, or both. Minors are also not eligible to hold gambling licences or to engage in forms of
employment in the gambling industry which require key employee licences.
In terms of the Lotteries Act 15 of 1992, it is an offence to knowingly sell a lottery ticket to
someone under age 18, punishable by a fine of up to N$2 000, or imprisonment for up to three
months, or both.
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This law’s forthcoming successor, the Lotteries Act 13 of 2017 (which was not yet in force as of
November 2019), contains more detailed (but less comprehensive) restrictions relating to minors
(defined as persons under age 21). This law makes it a crime to sell a ticket to a minor for the
State Lottery, a sports pool or a benevolent lottery, punishable by a fine of up to N$400 000 or
imprisonment of up to four years, or both. The Act also prohibits inviting, causing or permitting
a minor to participate in any lottery (unless the Minister has made a specific exception by regu
lation), punishable by a fine of up to N$4 million or imprisonment of up to 20 years, or both.
The change in the age of majority is unlikely to affect the Lotteries Act’s definition of “minor”
since the Lotteries Act was passed by Parliament subsequent to the passage of the Child Care
and Protection Act and yet cites the specific age of 21; thus, the Lotteries Act appears to express
an intention contrary to reliance on the age of majority in the Child Care and Protection Act.
 Casinos and Gambling Houses Act 32 of 1994, section 47
 Gaming and Entertainment Control Act 13 of 2018, sections 42-43, 74 (not in force as of July 2019)
 Lotteries Act 15 of 1992, sections 1, 27
 Lotteries Act 13 of 2017, sections 1, 74(3), 75(2), 76 (not in force as of July 2019)
 Child Care and Protection Act, section 10(4) and (6)

Identity documents: A person who is a Namibian citizen or permanent resident is expected
to apply for a Namibian identity document within three months after reaching age 16. The
process involves a photograph, fingerprints and a palm-print. If it comes to the attention of an
officer in the Ministry of Home Affairs that a person who is eligible for a Namibian identity
document has failed to apply, that officer has a duty to “take such steps as may be necessary
to ensure that such person applies for an identity document”. Failure to apply for an identity
document within the required time frame is a criminal offence.
 Identification Act, sections 5(1)-(2), 7, 8, 19(2), 15(j)
 Identification Regulations, regulation 2(2)

Labour: There are various rules about the work that children may do. The Namibian Constitution
has two rules about child labour:
I Children under age 14 must not work in any factory or mine, except under conditions and
circumstances regulated by statute.
I Children under age 16 must be protected from economic exploitation and must not do any
work that is likely to be hazardous, to interfere with their education, or to be harmful to
their health or physical, mental, spiritual, moral or social development.
The Constitution is supplemented by rules in the Labour Act 11 of 2007:
I Children under age 14 may not be employed.
I Children between the ages of 14 and 16 may not do work that is likely to –
z be hazardous
z interfere with their education (such as by preventing them from attending school or having
time to do their homework)
z harm their health
z harm their physical, mental, spiritual, moral or social development.
I Children between the ages of 14 and 16 may not work in the evening from 20h00 until 07h00.
I Children between the ages of 16 and 18 may work in the evening from 20h00 until 07h00
only if the Minister responsible for labour has issued regulations which allow this under
certain conditions.
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I

Children between the ages of 14 and 18 may not work –
z on a construction or demolition site
z in a place where work is done underground or in a mine
z in a place where goods are manufactured
z at a power plant
z where machinery is put together or taken apart
unless the Minister responsible for labour has issued regulations which allow these kinds of
work under certain conditions.

Employing a child in violation of these rules is a criminal offence. It is also an offence to allow
a child to be employed in violation of these rules. The penalty is a fine of up to N$20 000, or
imprisonment for up to four years, or both.
It is also a crime under the Child Care and Protection Act to force, induce or allow a child to
engage in labour that could harm the child’s health, safety or morals, or put the child’s wellbeing or development at risk. The penalty is a fine of up to N$50 000 or imprisonment for 10
years, or both.
 Namibian Constitution, Article 15(2)-(3)
 Labour Act 11 of 2007, section 3

 Child Care and Protection Act, section 234(1)(g) and (i), and (7)
 These provisions are discussed in detail in Chapter 21 of the Guide.

Maintenance: Maintenance orders under the Maintenance Act 9 of 2003 normally come
to an end when the child reaches age 18, although they can remain in place until age 21 if
the beneficiary is “attending an educational institution for the purpose of acquiring a course
which would enable him or her to maintain himself or herself”. (Also, a child who is unable to
become self-supporting because of a disability or some other reason may be entitled to ongoing
maintenance, without any cut-off age.)
 Maintenance Act 9 of 2003, section 26
 common law on child maintenance

Voting and running for office: The ages for voting and running for office are set by the
Namibian Constitution and not tied to the age of majority. Namibian citizens have the right
to vote at age 18, and the right to stand for public office (other than President) at age 21.
A Namibian citizen by birth or descent is eligible to stand for election as President at age 35.
 Namibian Constitution, Articles 17(2) and 28(3)

Wills: A child who is age 16 or older can make a will.
 Wills Act 7 of 1953, section 4

Witnesses: Children of any age can testify in court, in both civil and criminal
cases, although the court may take age into account in deciding what weight to give
to the evidence of a child witness. A child under age 18 is classified as a “vulnerable witness”
in criminal proceedings or children’s court proceedings, meaning that special arrangements
can be applied to make the experience of appearing in court less traumatic for the child.
 Criminal Procedure Act 51 of 1977, section 158A
 Child Care and Protection Act, section 55

 These provisions are discussed in detail in Chapter 6 of this Guide.
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T

he Child Care and Protection Act creates several new mechanisms for
advancing child protection: a multi-sectoral body called the National
Advisory Council on Children which is tasked to promote the rights and
interests of children; a Children’s Advocate in the Office of the Ombudsman
who focuses on issues relating to children; and a special fund called the
Children’s Fund to pool resources from different ministries, donors and
development partners for programmes which will benefit children.

1. National Advisory Council on Children
1.1 What is the National Advisory Council on Children?
The National Advisory Council on Children is a government-appointed body with the task of
promoting the rights and interests of children in society. The purpose of the Council is to bring
together key stakeholders from different government ministries and civil society to encourage
cross-sectoral cooperation on children’s issues, and to advise the Ministry on matters pertaining
to children.
The Council is modelled on Namibia’s Labour Advisory Council, which advises on issues
relating to the Labour Act.
 Child Care and Protection Act, sections 11-12

1.2 Functions of the National Advisory Council on Children
The National Advisory Council on Children has the following functions:
I to encourage cross-sectoral cooperation on matters relating to children
I to advise government on matters relating to the protection and care of children in terms of
the Child Care and Protection Act or any other law relating to children
I to advise organs of state on how best to fulfil their functions under the Child Care and
Protection Act or any other law relating to children
I to advise the Minister and where appropriate an organ of state on the need for law reform
on any issue relating to children
I to encourage the involvement of non-governmental organisations and communities in establishing and promoting services and facilities which can advance the well-being of children
I to design and recommend programmes relating to prevention services or the protection or
care of children for consideration by the Minister or organs of state
I to study, investigate and monitor implementation of the Child Care and Protection Act and
other laws relating to children, and to make recommendations for improved implementation
to the Minister or any other relevant organ of state,
I to perform other functions assigned to it by the Minister.
 Child Care and Protection Act, section 12
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What is an “organ of state”?
Several of the functions of the Council refer to “organs of state”. “Organ of state” is defined
in the Act to include —
I any office, ministry or agency of the State, or any administration in the local or regional
sphere of government
I any other functionary or institution exercising a power or performing a function in terms
of the Namibian Constitution or any law.
This definition would include a government school.
The definition specifically states that it does NOT include “a court or a judicial officer”. Courts
and judicial officers are excluded to preserve their independence.
 Child Care and Protection Act, section 1
 Minister of Education (Western Cape) v Mikro Primary School Governing Body
(140/2005) [2005] ZASCA 66; [2005] 3 All SA 436 (SCA) (27 June 2005)

 Ex Parte Attorney-General, Namibia: Re: Corporal Punishment by Organs of the State 1991 NR 178 (SC)

1.3 Members of the National Advisory Council on Children
The Council consists of the following 16 members:
I Executive Director of the Ministry responsible for child welfare (Chairperson)
I Children’s Advocate (Deputy Chairperson)
I Executive Director of the Ministry responsible for health
I Executive Director of the Ministry responsible for education
I Executive Director of the Ministry responsible for youth
I Executive Director of the Ministry responsible for justice
I Executive Director of the Ministry responsible for labour
I Executive Director of the Ministry responsible for home affairs
I Executive Director of the Ministry responsible for foreign affairs
I Executive Director of the Ministry responsible for safety and security
I Registrar of the Social Work and Psychology Council
I Executive Chairperson of the National Youth Council
I Chairperson of the National Disability Council
I one staff member from the Office of the Prime Minister (designated by the Prime Minister
and appointed by the Minister responsible for child welfare)
I two representatives of civil society who have expertise in children’s issues (nominated by
civil society and appointed by the Minister responsible for child welfare).
The Act refers to “Permanent Secretaries”. Since the Act was passed, the designation
“Permanent Secretary” has been changed to “Executive Director”.
 Child Care and Protection Act, section 14(1)-(3)
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Rules for the three Council members
who are NOT ex officio members
Most of the Council members become members by virtue of the positions that they hold in
government or in some other body (“ex officio”). Only three members are selected in some
other way: one staff member from the Office of the Prime Minister and two representatives of
civil society. There are some special rules which apply to these three selected members.

Qualifications

These three members of the Council must be Namibian citizens or permanent residents
who are domiciled in Namibia. They must not be —
I members of Parliament, a regional council or a local authority council
I unrehabilitated insolvents (currently in bankruptcy)
I declared mentally ill by a court
I convicted in Namibia or any other country of a crime for which they were sentenced to
prison without the option of a fine.
 Child Care and Protection Act, section 15
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Selection procedure
I

I

Staff member from the Office of the Prime Minister: The Minister will send a written
request to the Prime Minister, asking the Prime Minister to designate an appropriate person
to be a Council member within a specified time period.
Representatives of civil society: The Minister must publish an invitation to civil society
to nominate candidates for the Council in at least two national newspapers. The Minister
must announce the invitation in other public media (which can be chosen by the Minister).
The Minister must also send written notices to relevant stakeholders (which the Minister
has discretion to select). If these steps do not result in sufficient nominations, then the
Minister may appoint any suitable person to be a member of the Council in the place of
the civil society representatives.
 Child Care and Protection Act, section 14(3)-(5)

Announcing names of selected members

The Minister must announce the names of the three selected Council members in the
Government Gazette, along with their dates of appointment and terms of office.
 Child Care and Protection Act, section 14(6)

Term of office

The three selected Council members hold office for three years. They may be re-appointed.
 Child Care and Protection Act, section 16(1)

Vacating office

The three selected Council members must vacate their positions in any of these circumstances —
I they no longer satisfy the qualifications for being a Council member
I they give a written letter of resignation to the Minister
I they miss three consecutive Council meetings without permission from the Council
I they are removed from office by the Minister for some other reasonable cause, after being
notified of the problem and given a chance to tell their side of the story to the Minister.
 Child Care and Protection Act, section 16(2)-(3)

Filling vacancies

If one of the three selected Council members dies or vacates their position, the vacancy must be
filled by the appointment of another person for the unexpired portion of the term. The selection
procedure must be the same as for the original member.
 Child Care and Protection Act, section 16(4)

1.4 Procedures of the National Advisory Council on Children
Allowances: All Council members who are not government employees will receive allowances
for their services. The amounts will be set by the Minister responsible for child welfare, in
agreement with the Minister responsible for finance. Different Council members may receive
allowances in different amounts, depending on the office they hold or the duties they perform.
 Child Care and Protection Act, section 17
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Committees: If the Minister approves, the Council may
establish committees to carry out specific tasks. A committee
may consist of members of the Council only, or members of
the Council together with other persons. Committees must
work according to the Council’s directions.
 Child Care and Protection Act, section 18

Meetings: The Council is required to meet at least twice a
year. The Minister will convene the first meeting, and the
Chairperson of the Council will convene subsequent meetings.
The Chairperson must convene a special meeting of the Council
if there is a written request, accompanied by a motivation, from
the Minister OR at least four members of the Council.
The Chairperson presides over meetings of the Council. If the
Chairperson is absent, then the Deputy Chairperson presides.
If both the Chairperson and the Deputy Chairperson are absent,
then the members of the Council must elect a member to preside
at the meeting.

The Minister has a duty under
the Child Care and Protection
Act to promote alternatives
to corporal punishment.
The Council is going to set up
a committee to advise on the
design of some billboards and
other media on this topic.

We will invite some local
advertising firms to sit on
the committee to assist
with the design concepts.

Eight members of the Council will be a quorum, provided that every member of the Council
was notified of the meeting in advance. This means that at least eight members of the Council
have to be present in order for the Council to take a decision. Decisions are made by a majority
of members of the Council who are present at the meeting. If there is a tie, the person presiding
at the meeting will have an extra casting vote to break the tie.
The Council itself will otherwise determine the procedures to be followed at its meetings.
The Council may invite anyone it wishes to attend a meeting and participate in the discussions,
but guests will not have a vote.
A decision taken by the Council is not
invalidated solely because there was
a vacancy in the membership of the
Council when the decision was
taken, or because someone who
was not entitled to be a member
of the Council was present at the
time – if the decision was taken
by a proper majority vote.

I see that the vote is tied at 8-8 on this question.
I must use my extra casting vote to break the tie.

 Child Care and Protection Act,

section 19(1)-(8)

Minutes: The Council must keep minutes of its meetings. The Chairperson must provide a copy
of the minutes to the Minister after each meeting.
 Child Care and Protection Act, section 19(9)
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Administrative work: The Executive Director of the Ministry responsible for child welfare
must provide staff members to perform clerical work for the Council. The Executive Director
must also designate a staff member to serve as secretary to the Council.
 Child Care and Protection Act, section 20(1)

External advisors: After consulting with the Executive Director of the Ministry responsible
for child welfare, the Council may obtain the services of anyone it wishes to advise it on its
functions and duties.
 Child Care and Protection Act, section 21(1)

Expenses: Administrative expenses incurred by the Council in the performance of its duties
must be paid out of the State Revenue Fund, from the budget provided by Parliament. The cost
of external advisors must be paid out of the Children’s Fund, supplemented as necessary out of
the State Revenue Fund, from the budget provided by Parliament.
 Child Care and Protection Act, section 20(2) and 21(2)

Consultation by government: The Minister and other organs of state, when exercising functions
that could affect the well-being of children, may consult with the Council before proposing
changes to laws or regulations that may affect the operation of the Child Care and Protection Act.

Namibia
has become
increasingly
popular with
film-makers. The
Minister wants
to strengthen
the regulations
to protect
child actors.

 Child Care and Protection Act, section 22

The Council can set up
a committee to advise
on this. The committee
can hold consultations
with parents, children
and film-makers to
collect proposals for
improved regulations.

Access to information: The Council has a right to access information held by organs of state,
including courts – subject to laws on confidentiality – where the information may be necessary
to enable the Council to carry out its functions.
 Child Care and Protection Act, section 13

Annual reports from ministries: The Executive Director of each government ministry that
exercises functions affecting children must submit an annual report to the Council on its imple
mentation of laws and policies affecting children. The Minister responsible for child welfare
will identify the relevant ministries and give them a written notice informing them that an
annual report is required. These annual reports must be submitted to the Minister within one
month after the end of the financial year. This should help to facilitate co-ordination across
ministries.
 Child Care and Protection Act, section 23
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Annual report of Council: The Council is required
to prepare an annual report on –
I the Council’s activities
I the reports received from the ministries that
exercise functions affecting children
I an annual report from the Ombudsman on the
activities of the Children’s Advocate
I any other matter, as the Minister responsible
for child welfare directs.
The Chairperson of the Council must submit a copy
of the annual report to the Minister responsible
for child welfare as soon as practicable after its
finalisation. The Minister must table the report
in the National Assembly.
The Minister must table the report within
28 days of receiving it if Parliament is in
session. If Parliament is not in session, the report must
be tabled within 28 days after the next ordinary session begins.
 Child Care and Protection Act, section 24

2. Children’s Advocate
2.1 What is the Children’s Advocate?
The Children’s Advocate is an official in the Office of the Ombudsman who focuses on issues
relating to children.
 Child Care and Protection Act, section 25(1)

2.2 Functions of the Children’s Advocate
The Children’s Advocate has five main roles:
I to investigate complaints about services provided to children under Namibian laws or the
violation of children’s rights under the Namibian Constitution or any other law
I to monitor implementation of the Convention on the Rights of the Child, the African
Charter on the Rights and Welfare of the Child and other international agreements on child
protection which are binding on Namibia
I to monitor implementation of the Child Care and Protection Act and any other law pertaining
to children
I to take cases to court as necessary to further the interests of children
I to raise awareness about the Child Care and Protection Act and the importance of child
protection in general.
 Child Care and Protection Act, section 25(1)
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2.3 Dealing with complaints
Complaints: Anyone can make a complaint to the Children’s Advocate, including a child. The
complaint can be about services to children under the Child Care and Protection Act or
any other law, or a violation of the rights of children under the Namibian Constitution or any
other law. To minimise conflict, the Children’s Advocate will try to resolve complaints through
negotiation, conciliation, mediation or other non-adversarial approaches where appropriate.

Confidentiality of Complaints
There is no specific provision in the Child Care and Protection Act or the Ombudsman Act
about the confidentiality of complaints from children to the Children’s Advocate.
The Child Care and Protection Act provides protection for the child’s privacy in children’s
court proceedings and the records of such proceedings, but this would not apply to complaints
to the Children’s Advocate or reports about investigations of those complaints.
The Ombudsman Act contains a provision on the preservation of secrecy which requires
that the Ombudsman and the staff in the Office of the Ombudsman must preserve secrecy
in respect of the matters that come to their knowledge while they are carrying out their
duties, and directs that they must not communicate about such matters except where this is
authorised or required by the Act or any other law. But it is not clear if this rule applies to the
reports which the Ombudsman is required to submit to the Speaker of the National Assembly,
Cabinet and relevant institutions; the only specific duty of confidentiality mentioned in
connection with such reports concerns information “based on, obtained or made known by
certain persons in terms of any law on the protection of certain information”, which appears
from the context of the provision to relate to issues of national security.
However, the child’s general right to privacy in terms of the Namibian Constitution, the
Convention on the Rights of the Child and the African Charter on the Rights and Welfare of
the Child would support respect for the confidentiality of complaints made to the Children’s
Advocate, except insofar as disclosure is necessary to investigate and resolve the matter.
 Child Care and Protection Act, sections 55 and 62
 Ombudsman Act 7 of 1990, sections 6 and 8 (replacement statute under discussion as of 2019)
 Namibian Constitution, Article 13 (right to privacy)
 Convention on the Rights of the Child, Article 16 (right to privacy)
 African Charter on the Rights and Welfare of the Child, Article 10

Powers: As part of the Office of the Ombudsman, the Children’s Advocate has the powers
provided by the Ombudsman Act 7 of 1990 during the course of an investigation. This includes
the power:
I to enter any building or premises (except for private homes) and question any person present
who might have relevant information
I to access books, documents and other materials and items under anyone’s control (other
than the personal correspondence of private individuals)
I to request relevant information from any person
I to seize anything relevant to the investigation.
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Staff in the Office of the Ombudsman also have the power:
I to issue a subpoena requiring any person to appear before the Ombudsman and give
information under oath
I to issue a subpoena for the production of any document or record relevant to the investigation
I to question any person about issues related to a complaint that is being investigated
I to require any person to cooperate with the Ombudsman and to disclose truthfully and
frankly any information relevant to the investigation.

Actions on complaints: The Ombudsman Act also outlines a wide range of actions which the
Ombudsman can take to resolve complaints after the investigation into the matter has been
completed; these actions also apply to complaints investigated by the Children’s Advocate:
I The Ombudsman must notify the complainant of the outcome of the investigation and
take appropriate action or steps to remedy the problem. Such steps can include negotiation
and compromise between the parties concerned, a report to the superior of an offending
person, referral of the matter to the Prosecutor-General or the Auditor-General, and
court proceedings as necessary.
I The Ombudsman may notify the relevant government or private body of the findings of the
investigation and of the manner in which the problem can be remedied.
I The Ombudsman must submit detailed reports on any complaints that were investigated
but not satisfactorily resolved to the Speaker of the National Assembly, Cabinet and any
administrative body that is involved, with recommendations on the way forward.

I am not safe at
home. I understand
that the court
must move me to
another place while
my parents are still
drinking so much.
But I don’t believe
that the social worker
or the children’s
commissioner paid
any attention to my
opinion about which
relative I should stay
with. Just because
I am a child, they
refused to listen to me!

 Child Care and Protection Act, section 25(1)(a)
 Ombudsman Act 7 of 1990, sections 4-6

(replacement statute under discussion as of 2019)
 Namibian Constitution, Article 92

Let us begin by
talking to the
social worker
together about
the report
she submitted
to the court.
Then we can
decide on the
next steps.

2.4 Annual reports
In terms of the Ombudsman Act 7 of 1990, the Ombudsman must submit an annual report
to the Speaker of the National Assembly on all the activities of the Office of the Ombudsman.
This would include information on the work of the Children’s Advocate, who is part of the
Office of the Ombudsman. This report is tabled by the Speaker in the National Assembly. The
Ombudsman must also give a copy of the report to Cabinet.
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The National Advisory Council on Children may
request the Ombudsman to provide it with an
additional annual report on the activities of the
Children’s Advocate. This report must contain:
I details of the complaints received and investigations undertaken in respect of children
I findings of any monitoring activities
I details of any court appearances to further
children’s interests in terms of the Act
I an overview of awareness-raising activities
I information about any other activities linked
to the functions of the Children’s Advocate
under the Act.
 Ombudsman Act 7 of 1990, section 6
(replacement statute under discussion as of 2019)
 Child Care and Protection Act, section 25(2)

Accessibility of National Human Rights Institutions to Children
“National human rights institutions should be geographically and physically accessible to all
children. In the spirit of article 2 of the Convention [on non-discrimination], they should proactively
reach out to all groups of children, in particular the most vulnerable and disadvantaged, such
as (but not limited to) children in care or detention, children from minority and indigenous
groups, children with disabilities, children living in poverty, refugee and migrant children, street
children and children with special needs in areas such as culture, language, health and education.
National human rights institution legislation should include the right of the institution to have
access in conditions of privacy to children in all forms of alternative care and to all institutions
that include children.
National human rights institutions have a key role to play in promoting respect for the views of
children in all matters affecting them, as articulated in article 12 of the Convention [on respect
for the views of the child], by Government and throughout society. This general principle
should be applied to the establishment, organization and activities of national human rights
institutions. Institutions must ensure that they have direct contact with children and that
children are appropriately involved and consulted. Children’s councils, for example, could be
created as advisory bodies for national human rights institutions to facilitate the participation
of children in matters of concern to them.
National human rights institutions should devise specially tailored consultation programmes
and imaginative communication strategies to ensure full compliance with article 12 of the
Convention. A range of suitable ways in which children can communicate with the institution
should be established.”
 Committee on the Rights of the Child, General Comment No. 2 (2002),

paragraphs 15-17 (acronym spelt out)
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… The role of national human rights institutions is to monitor independently the State’s
compliance and progress towards implementation and to do all it can to ensure full respect
for children’s rights. While this may require the institution to develop projects to enhance
the promotion and protection of children’s rights, it should not lead to the Government
delegating its monitoring obligations to the national institution. It is essential that institutions
remain entirely free to set their own agenda and determine their own activities.
 Committee on the Rights of the Child, General Comment No. 2 (2002),
paragraph 25 (acronym spelt out)

2.5 Reporting under the Convention on the Rights of the
Child and other treaties
The Committee on the Rights of the Child which monitors Convention on the Rights of the Child
suggests that national human rights institutions such as the Children’s Advocate should contribute
independently to the reporting process under the Convention and other relevant international
instruments.
It also suggests that national human rights institutions should monitor the integrity of government
reports to international treaty bodies with respect to children’s rights. One way to do this is
to engage in dialogue with relevant treaty bodies. For example, the Children’s Advocate could
participate in working group sessions with the Committee on the Rights of the Child scheduled
in advance of the official presentation of country reports.
Country reports under the Convention on the Rights of
the Child should include detailed information on the
legislative basis, mandate and principal activities of the
Children’s Advocate in their reports to the Committee.
Consultation with the Children’s Advocate should take
place during the preparation of reports in terms of the
Convention on the Rights of the Child, but without
undermining the independent role of the Children‘s
Advocate in providing information to the Committee.
The Committee on the Rights of the Child points out
that it is not appropriate to delegate the task of drafting
official State reports to national human rights insti
tutions such as the Children’s Advocate, or to include
them in the government delegation when reports are
examined by the Committee.
 Committee on the Rights of the Child,

General Comment No. 2 (2002),
paragraphs 20-21

National human rights
institutions must have the right
to report directly, independently
and separately on the state of
children’s rights to the public
and to parliamentary bodies.
In this respect, States parties
must ensure that an annual
debate is held in Parliament to
provide parliamentarians with an
opportunity to discuss the work
of the national human rights
institution in respect of children’s
rights and the State’s compliance
with the Convention.
 Committee on the Rights of the Child,
General Comment No. 2 (2002),
paragraph 18 (acronym spelt out)
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Recommended Activities of National Human Rights Institutions
“The following is an indicative, but not exhaustive, list of the types of activities which national
human rights institutions should carry out in relation to the implementation of children’s rights
in light of the general principles of the Convention. They should:
(a) Undertake investigations into any situation of violation of children’s rights, on complaint
or on their own initiative, within the scope of their mandate;
(b) Conduct inquiries on matters relating to children’s rights;
(c) Prepare and publicize opinions, recommendations and reports, either at the request
of national authorities or on their own initiative, on any matter relating to the promotion
and protection of children’s rights;
(d) Keep under review the adequacy and effectiveness of law and practice relating to the
protection of children’s rights;
(e) Promote harmonization of national legislation, regulations and practices with the
Convention on the Rights of the Child, its Optional Protocols and other international
human rights instruments relevant to children’s rights and promote their effective
implementation, including through the provision of advice to public and private bodies
in construing and applying the Convention;
(f)

Ensure that national economic policy makers take children’s rights into account in
setting and evaluating national economic and development plans;

(g) Review and report on the Government’s implementation and monitoring of the state
of children’s rights, seeking to ensure that statistics are appropriately disaggregated and
other information collected on a regular basis in order to determine what must be done
to realize children’s rights;
(h) Encourage ratification of or accession to any relevant international human rights
instruments;
(i)

In accordance with article 3 of the Convention requiring that the best interests of children
should be a primary consideration in all actions concerning them, ensure that the
impact of laws and policies on children is carefully considered from development to
implementation and beyond;

(j)

In light of article 12, ensure that the views of children are expressed and heard on
matters concerning their human rights and in defining issues relating to their rights;

(k) Advocate for and facilitate meaningful participation by children’s rights NGOs, inclu
ding organizations comprised of children themselves, in the development of domestic
legislation and international instruments on issues affecting children;
(l)

Promote public understanding and awareness of the importance of children’s rights
and, for this purpose, work closely with the media and undertake or sponsor research
and educational activities in the field;
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(m) In accordance with article 42 of the Convention which obligates State parties to “make
the principles and provisions of the Convention widely known, by appropriate and active
means, to adults and children alike”, sensitize the Government, public agencies and
the general public to the provisions of the Convention and monitor ways in which the
State is meeting its obligations in this regard;
(n) Assist in the formulation of programmes for the teaching of, research into and integration
of children’s rights in the curricula of schools and universities and in professional circles;
(o) Undertake human rights education which specifically focuses on children (in addition
to promoting general public understanding about the importance of children’s rights);
(p) Take legal proceedings to vindicate children’s rights in the State or provide legal assistance to children;
(q) Engage in mediation or conciliation processes before taking cases to court, where
appropriate;
(r)

Provide expertise in children’s rights to the courts, in suitable cases as amicus curiae
or intervenor;

(s) In accordance with article 3 of the Convention which obliges States parties to “ensure that
the institutions, services and facilities responsible for the care or protection of children
shall conform with the standards established by competent authorities, particularly in the
areas of safety, health, in the number and suitability of their staff, as well as competent
supervision”, undertake visits to juvenile homes (and all places where children are
detained for reform or punishment) and care institutions to report on the situation
and to make recommendations for improvement;
(t)

Undertake such other activities as are incidental to the above.

***
… NHRIs should consult and cooperate with relevant national, regional and international
bodies and institutions on children’s rights issues.”
 Committee on the Rights of the Child, General Comment No. 2 (2002),
paragraphs 19 and 28 (emphasis added and acronym spelt out)

3. Children’s Fund
3.1 What is the Children’s Fund?
The Children’s Fund is a special fund established to pool resources from different ministries,
donors and development partners for children’s programmes that cut across ministries and
may extend beyond a single financial year.
 Child Care and Protection Act, sections 26-27, 29(3)
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3.2 Sources of funds
The Children’s Fund receives money from these sources:
I funds appropriated by Parliament for this purpose,
I grants, donations or bequests received by the Council with the
approval of the Minister responsible for child welfare
I income from investments
I other moneys or assets which may accrue to the Council.
 Child Care and Protection Act, sections 26-27, 29(3)

3.3 Uses of funds
The Children’s Fund may be used for funding –
I the activities of the National Advisory Council on Children and the Children’s Advocate
I prevention and early intervention programmes
I early childhood development programmes
I training of persons who implement the Child Care and Protection Act or any other law
relating to children (such as social workers, social auxiliary workers, community child care
workers, magistrates, clerks of court and members of the Police)
I establishing, maintaining or upgrading facilities for children or funding programmes for
children at such facilities
I appointment of external advisors to the National Advisory Council on Children
I any other activities relating to the implementation of the Child Care and Protection Act
and other laws relating to children.
 Child Care and Protection Act, section 27

3.4 Administration
Accounting officer: The Executive Director of the Ministry responsible for child welfare
must administer the Children’s Fund, acting in concurrence with the Minister. The Executive
Director is the accounting officer of the Fund. This means that the Executive Director must
account for all moneys received by the Fund and paid out from the Fund. The Executive
Director must prepare an estimate of revenue and expenditure for each financial year. This
estimate must be approved by the Minister responsible for child welfare and by the Minister
responsible for finance. The Executive Director must also make sure that proper records of
account are kept.
The financial year of the Children’s Fund will end on 31 March of each year.
 Child Care and Protection Act, sections 28, 30(1)-(2)

Bank accounts: The Executive Director must open a bank account in the name of the Children’s
Fund with a registered banking institution or building society approved by the National Advisory
Council on Children. All funds accruing to the Children’s Fund must be deposited into this
account.
 Child Care and Protection Act, section 29(1)
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Investments: The Council may, with the Minister’s approval, invest portions of the Children’s
Fund that are not immediately required for its purposes with a registered banking institution
or building society, with the Post Office Savings Bank or with any other institution approved
by the Minister responsible for child welfare and the Minister responsible for finance.
 Child Care and Protection Act, section 29(2)

Carrying funds across financial years: Any unspent balance in the Children’s Fund at the
end of a financial year must be carried forward as a credit to the next financial year. This is
one of the advantages of the Children’s Fund, since this kind of carry-over is not possible with
normal government budgets.
 Child Care and Protection Act, section 29(3)

Audit: The Auditor-General must conduct an annual audit of the Children’s Fund and submit
a copy of the audit report to the National Advisory Council on Children.
 Child Care and Protection Act, section 30(3)

Annual report: The National Advisory Council
on Children must submit an annual report on the
activities of the Children’s Fund to the Minister
within six months of the end of each financial
year, unless the Minister extends this deadline.
The annual report must be submitted together
with the audited financial statements of the Fund
for the last financial year and the audit report
from the Auditor-General. The Minister must
table the report in the National Assembly.
The Minister must table the report within
28 days of receiving it if Parliament is in
session. If Parliament is not in session, the
report must be submitted within 28 days
after the next ordinary session begins.
 Child Care and Protection Act,

section 31(1)-(2)

Other reports: The Minister may require the National
Advisory Council on Children to submit other reports and particulars
relating to the Children’s Fund at any time and in relation to any matter.
 Child Care and Protection Act, section 31(3)

Exemption from tax, duty and other charges: The Children’s Fund does not have to pay
taxes or other charges on its income. It is also exempt from transfer duty and stamp duty.
 Child Care and Protection Act, section 32
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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S

ocial workers are responsible for carrying out many functions under the
Child Care and Protection Act. Many functions in the Act can be carried
out only by a “designated social worker” who has a certificate from the Minister
responsible for child welfare certifying what statutory work that specific social
worker is authorised to do. A similar process applies to “child protection
organisations”, which are non-governmental organisations that employ private
social workers. The Act also provides for “probation officers”, who are Stateemployed social workers authorised to work specifically with criminal matters.

1. Overview
Most social work duties covered by the Child Care and Protection Act must be carried out by
social workers who are designated to perform those functions. This can include state social
workers, private social workers or social workers employed by child protection organisations.
Some social workers may be authorised to perform all of the functions given to social workers
under the law, while others may be authorised to perform only specific duties. For example,
some tasks might be reserved for state-employed social workers, or for social workers who have
an advanced level of experience.
The Minister responsible for child welfare is responsible for determining the criteria that social
workers must meet for different duties under the law. The Ministry will provide each designated
social worker with a certificate indicating what functions and duties that social worker can
perform. Social workers must renew their certificates every two years. The Ministry also has
the power to revoke a certificate if necessary – such as in a case where a social worker has not
been performing tasks competently.
Child protection organisations are similarly designated by the Minister to perform functions
under the Act, and provided with certificates showing what they are authorised to do.
The Minister has a duty to make sure that there are enough designated social workers and child
protection organisations to carry out the functions in the Child Care and Protection Act and
other laws.
 Child Care and Protection Act, sections 1, 33-35

2. Terminology
Social worker: When the Act uses the term “social worker”, as opposed to “designated social
worker”, this means any social worker who is registered as a social worker in terms of the
Social Work and Psychology Act 6 of 2004.
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For example, children can report neglect or abuse of themselves or another child to any
social worker, who then has a duty to refer the matter for investigation by a designated
social worker. Adults can report suspicions of child neglect or abuse to any State-employed
social worker. A social worker who receives a report of a child who may need protective
services has a duty to refer the matter for investigation by a designated social worker.
 Child Care and Protection Act, sections 132-133, 134(3)

As another example, parents who are seeking assistance or mediation in connection with a
parenting plan can seek help from any social worker. People who are negotiating a kinship
care agreement may also seek help from any social worker.
 Child Care and Protection Act, sections 119(5), 123(4)

However, note that the context sometimes shows that the phrase “social worker” actually
refers to a “designated social worker”. For example, the Act states:
If, after an investigation in terms of section 139, the designated social worker concludes that
the child is not in need of protective services, the social worker must submit the report referred
to in that section to a children’s court for review in the prescribed manner.

The reference to “the social worker” clearly refers to “the designated social worker” mentioned
in the same sentence.
 Child Care and Protection Act, section 140(1)

Designated social worker: This refers to a social worker in the employment of the State, a
social worker in private practice, or a social worker in the employment of a child protection
organisation who is designated by the Minister as being authorised to carry out work under
the Act.
Child protection organisation: This refers to a non-governmental organisation that employs
private social workers. An example is the Church Benevolence Board. Child protection organisations
successfully performed statutory functions under the previous law, taking some of the pressure
off state social workers. This system continues under the Child Care and Protection Act. The
Minister will designate the child protection organisations which are authorised to perform duties
under the Child Care and Protection Act. However, even after a child protection organisation
has been designated, the individual social workers employed by that organisation must also be
designated in order to perform functions under the Act.
Probation officer: In the past, the term “probation officer” referred to any social worker who
was authorised to do statutory work under the Children’s Act. This conflicts with the general
international use of the term. The Child Care and Protection Act uses the term “designated
social worker” for social workers who are authorised to perform various functions under the
Act. It uses the term “probation officer” to refer to social workers who work specifically with
criminal matters. Only State-employed social workers can be designated as probation officers.
 Child Care and Protection Act, sections 1, 33, 35
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Persons who assist social workers
The Act provides for two categories of persons who can assist social workers with some of
their duties:
(1) social auxiliary workers: persons registered with the Social Work and Psychology Council
as social auxiliary workers after appropriate training
(2) community child care workers: staff members of the Ministry designated by the Minister
as “community child care workers” (regardless of their actual job titles).
These persons work under the supervision of social workers and help with their workload.
However, some tasks — such as facilitating adoptions, preparing court reports and removing
children or alleged offenders from the home environment — must be performed personally
by social workers.
 Child Care and Protection Act, sections 1, 34

3. Designated social workers
3.1 Functions
Designated social workers have many powers and duties under the Child Care and Protection Act.
A specific designated social worker may carry out any of the functions indicated on the certificate
of authorisation issued to him or her by the Minister. There are two possibilities:
(1) EVERYTHING BUT: The certificate might say that the social worker can do any function
assigned to a designated social worker under the Act OTHER THAN probation officer
services, inter-country adoption and any other functions listed on the certificate as exclusions.
Probation officers must have special skills and experience. In terms of the Hague
Convention on Inter-Country Adoption, only organisations (and not individuals) can be
accredited to facilitate inter-country adoptions. That is why these tasks are not included
in general authorisations.

Designated social workers

(2) ONLY THIS: The certificate might indicate the specific functions that the social worker
in question is authorised to carry out. In this case, the social worker can perform ONLY
the functions which are specifically indicated on the certificate.
For example, a recently-registered social worker might be authorised to carry out only
simpler tasks while he or she is gaining experience. As another example, a social worker
might wish to specialise in a particular area, such as assessing grant applications or
working with child-headed households, instead of working more broadly.
 Child Care and Protection Act, sections 32(2), 33(1)
 Child Care and Protection Regulations, regulations 2, 3(6)(b), Form 1B
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3.2 Designation
Duty to designate sufficient social workers: The
Minister has a duty to designate sufficient numbers of social
workers to perform the functions assigned to designated
social workers under the Child Care and Protection Act
and other laws.
To fulfil this duty, the Ministry might need to appoint
additional social workers to its staff component.
 Child Care and Protection Act, section 33(1)

Criteria for designation: The following minimum
requirements must be met by designated social workers:
(1) Registration as a social worker: The applicant must
be registered as a social worker in terms of the Social
Work and Psychology Act 6 of 2004.

… the idea of persons
performing potentially
drastic functions with
respect to children,
possibly for profit, or on a
case by case basis without
the requisite depth of
knowledge or experience,
and acting independently
of any supervision, raises
the possibility of abuse of
power and poor practice
procedures, hence the
development of the
designation mechanism…
 Julia Sloth-Nielsen,
“Protection of children”,
in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act,
2007, updated in 2015, page 7-17
(discussing designation
provisions in the South African
Children’s Act 38 of 2005),

(2) Three years of relevant experience: The applicant
must have three years of continuous experience in
the field of child care and protection.
OR
Supervision by a social worker with three years of relevant experience: The applicant
must have arranged to work under the supervision of a social worker who has more than
three years of continuous experience in child care and protection during the period of
designation.
The option of working under the supervision of a more experienced social worker is aimed
at helping less experienced social workers enter the field of child care and protection.
Special additional requirement for designation to facilitate adoptions: A social
worker who wants to be designated to facilitate adoptions must have, in addition
to the general experience requirement, at least four years of practical experience
in adoption or court matters. This is discussed in more detail below.
(3) Suitability to work with children: The applicant must NOT have been found unsuitable
to work with children by the Social Work and Psychology Council of Namibia established
under the Social Work and Psychology Act, or by any court.
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Designated social workers

(4) Absence of previous convictions: The applicant must NOT have any previous conviction
in Namibia or in any other country that relates to child neglect or abuse, drug trafficking
or certain other offences listed in the Act (see box on page 6). The applicant must prove
the absence of such previous convictions by means of an appropriate police clearance
certificate.

Some social workers will need to submit multiple police clearance certificates.
I

I

I

There must be a police clearance certificate from Namibia
if the applicant is a Namibian
citizen or permanent resident,
or if the applicant has lived in
Namibia for the last five years.
If the applicant is from a country
other than Namibia, there must
be a police clearance certificate
from the applicant’s country of
origin.
Any applicant who has lived in
another country (ie, a country
other than Namibia or the app
licant’s country of origin) for the
last five years must submit a
police clearance certificate from
that country of residence.

Relevant crimes
murder
rape
indecent assault
incest
kidnapping
any statutory sexual offence
any offence relating to the manufacture,
distribution or possession of pornography
any offence relating to human trafficking
abduction, excluding the wrongful removal
or retention of a child by a parent with
parental responsibilities
assault with intent to cause grievous bodily
harm
 Child Care and Protection Act, section 238(8)

Any police clearance certificate
submitted must have been issued
within six months before the date of designation.
A certificate that is older will not serve the function of proving that applicants can safely
work with children. However, the rule also attempts to allow a reasonable time period
for applicants to obtain the required certificates from police authorities.

Designated social workers

I was born in Zimbabwe. I came
to Namibia to study social work.
Namibia has been my home for the
last three years while I was studying.
I must submit a police clearance
certificate from Zimbabwe.

 Child Care and Protection Act, section 37(1)(b)
 Child Care and Protection Regulations, regulation 3(1)-(3)

I was born in Zambia. I married a Namibian citizen
12 years ago, and I have been living with my wife in
Namibia for the last six years. I must submit police
clearance certificates from Zambia and Namibia.

I was born in Botswana, but I have lived in Zimbabwe
for the last 10 years. I have just come to Namibia
to work as a social worker. I must submit police
clearance certificates from Botswana and Zimbabwe.
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(5) Skills and interest: Applicants must have the appropriate skills and interest to uphold the
rights and interests of children in their work. An applicant must confirm this by providing
a written reference from any relevant person or institution.
For example, a reference might be provided by a university lecturer, a more senior social
worker who has supervised the applicant in the past or a respected colleague.

Procedure for seeking designation: A State-employed or private social worker who wishes
to become a designated social worker must make an application to the Minister on Form 1A,
which is appended to the Child Care and Protection Regulations. If a State-employed social
worker is employed by a ministry other than the Ministry responsible for child welfare, that
ministry must agree to the designation of the social worker.
It is possible that various ministries might request
social workers on their staff to apply for designation
so that they will be able to fulfil the duties expected of
a social worker in their position.

Transitional provisions
Any social worker who was already
performing the functions of a
designated social worker before
the Act and the regulations came

The application must include the following supporting
into force on 30 January 2019 was
documentation:
allowed to continue performing
I proof of registration under the Social Work and
these functions in advance of
authorisation. These social
Psychology Act
I proof of citizenship in Namibia OR for non-Namibian
workers had eight months (in
other words, until 30 September
citizens, permanent residence certificate number or
2019) to apply for designation.
other proof of legal residence in Namibia
I appropriate police clearance certificate or certificates
 Child Care and Protection
I reference letter from any relevant person or institution,
Regulations, regulation 3(4)
confirming that you have the appropriate skills and
interest to uphold the rights and interests of children in your work.
 Child Care and Protection Regulations, regulation 3(2), Form 1A

Decision on application for designation: The Minister must consider the application for
designation and make a decision. The test is whether the Minister considers the applicant to be
“fit and proper to be entrusted with the performance of functions and duties” in terms of the
Act. However, even if an applicant satisfies the criteria for designation, the Minister does not
have to authorise that applicant to perform functions under the Act unless there is a need for
additional social workers to perform such functions.

The Minister can grant the application for designation fully or in part (by authorising the
applicant to do some functions, but not everything that was requested), or refuse it completely.
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Designated social workers

The Ministry has a duty to supervise the functions of designated social workers under the
Act. If the pool of social workers authorised to perform specific functions is too large, this
could place an unnecessary burden on the Ministry. The Minister has a duty in terms of the
Act to designate a sufficient number of social workers to perform the functions assigned to
designated social workers under the Act or any other law.

The Minister must give the applicant written reasons for refusing to grant the application, or
for refusing to grant any aspects of it. Notice of the refusal and the reasons for the refusal must
be delivered to the applicant by hand, by courier or by registered post.
 Child Care and Protection Act, sections 33(1)-(2)
 Child Care and Protection Regulations, regulation 3(5)-(7)

Certificate of authorisation: If the Minister grants the application, the Minister will issue
a certificate of authorisation on Form 1B, which is appended to the Child Care and Protection
Regulations. This certificate will indicate what functions the applicant is authorised to perform.
It will also indicate the date of issue, and it will be valid for two years from that date. The
certificate must be delivered to the applicant by hand, by courier or by registered post.
 Child Care and Protection Act, section 33(2)
 Child Care and Protection Regulations, regulation 3(6)(a) and (7), Form 1B

Designation to facilitate adoptions
Both state-employed social workers and private social
workers can be designated to facilitate adoptions. A social
worker who wants to facilitate adoptions must satisfy all the
criteria for designation for other functions, and also have
at least four years of practical experience in adoption or
court matters. Private social workers working as individuals
may not be accredited to arrange inter-country adoptions in
terms of the Hague Convention on Inter-Country Adoption.

3.3 Renewal of designation
Timeline: A certificate of authorisation must be submitted to the Minister for renewal every
two years.

Designated social workers

Dat e
issued

E xpiry date
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Procedure for requesting renewal: A social worker who intends to renew his or her
certificate of authorisation must submit the certificate of authorisation to the Minister for
renewal at least three months before its expiry date, along with the following documents:
(1) proof of continued registration as a social worker in terms of the Social Work and
Psychology Act 6 of 2004.
(2) a new police clearance certificate issued not more than one year prior to the date of
submission of the certificate for renewal.

Request for authorisation to carry out additional functions: The social worker who
is applying for renewal may at the same time request designation in respect of additional
functions. If the application for designation in respect of additional functions is approved, then
the Minister must amend the certificate of authorisation accordingly.
The regulations are silent on the possibility of requesting renewed authorisation for fewer
or different functions than those indicated in the original certificate. A social worker might
want this kind of amendment to his or her certificate in order to specialise or to reduce
workload. However, the fact that a social worker is authorised to carry out a particular
range of functions does not mean that this social worker has a legal duty to engage in every
function that is covered by the certificate. The duties of an individual social worker would
depend on issues such as his or her job description, case load and availability.

Reasons for refusing to renew certificate: The Minister may refuse to renew the certificate
for any of the following reasons:
(1) The social worker performed functions or exercised powers which are not covered by the
certificate of authorisation.
(2) The social worker contravened or failed to comply with the Child Care and Protection
Act or the Social Work and Psychology Act.
(3) The social worker repeatedly failed to submit reports on time as required under the Child
Care and Protection Act.
(4) The social worker did not act in the best interests of children, or lacks the ability to act
in the best interests of children.
(5) The social worker was arrested for, or convicted of, a crime listed in the Act (see the box
on page 6).

Procedure where renewal is refused: The regulations do not specially require that written
reasons be given to the social worker if an application for renewal is denied, or if a request for
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Designated social workers

Procedure where there are possible grounds not to renew: The Minister must notify
the social worker of an intention not to renew the certificate of authorisation by hand, courier,
fax or e-mail at least seven days before the final decision is to be made. The Minister must
give the social worker an opportunity to make representations on the matter, and take into
consideration any representations made before making the final decision.

authorisation in respect of additional functions is refused, but this would be required as a basic
principle of administrative law.
There is no right of appeal against the Minister’s decision, but any administrative decision can
be taken on review to the High Court. The Court would consider whether the Minister followed
the correct process and came to a reasonable conclusion on the basis of the information available.
The Minister must inform the Social Work and Psychology Council of any refusal to renew
a certificate.
 Child Care and Protection Act, section 33(3) and (5)
 Child Care and Protection Regulations, regulations 3(8), 6

3.4 Altering or revoking designation
Reasons for altering or revoking certificate: The Minister may alter or revoke a certificate
of authorisation at any time, if the Minister is satisfied that there is a sufficient reason for this.
Alteration would generally refer to changing the functions which the social worker is
authorised to perform.
The regulations list the following reasons:
(1) The social worker performed functions or exercised powers which were not covered by
the certificate of authorisation.
(2) The social worker contravened or failed to comply with the Child Care and Protection
Act or the Social Work and Psychology Act.
(3) The social worker repeatedly failed to submit reports on time as required under the Child
Care and Protection Act.
(4) The social worker did not act in the best interests of children, or lacks the ability to act
in the best interests of children.

Designated social workers

(5) The social worker was arrested for, or convicted of, a crime listed in the Act (see the box
on page 6).

Procedure where there are possible grounds to alter or revoke: Before a final decision is
made, the social worker in question must have a chance to make oral or written representations
on the problematic conduct or circumstances. The Minister must notify the social worker of
an intention to alter or revoke the certificate of authorisation by hand, courier, fax or e-mail
at least seven days before the final decision is to be made. The Minister must give the social
worker an opportunity to make representations on the matter, and take into consideration any
representations made before making the final decision.
Procedure where certificate is altered or revoked: The regulations do not specially require
that written reasons be given to the social worker if the certificate of authorisation is altered or
revoked, but this would be required as a basic principle of administrative law.

10
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There is no right of appeal against the Minister’s
decision, but any administrative decision can be
taken on review to the High Court. The Court
would consider whether the Minister followed
the correct process and came to a reasonable
conclusion on the basis of the information
available.

Maria often loses her temper when she is
interviewing children. We need to discuss
this with the Minister. I don’t think that she
has the right skills to work with children.

The Minister must inform the Social Work
and Psychology Council if a certificate of
authorisation is altered or revoked.
 Child Care and Protection Act,

section 33(4)-(5)

 Child Care and Protection Regulations,

regulation 6

4. Designated
child protection
organisations
4.1 Functions
Functions of a designated child protection organisation: Designated child protection
organisations may carry out any of the functions indicated on the certificate of authorisation
issued to them by the Minister. There are two possibilities for the indication of functions on the
certificate, as in the case of social workers:
(1) EVERYTHING BUT: The certificate might say that the child protection organisation
can do any function assigned to a designated child protection organisation under the Act
OTHER THAN probation officer services, inter-country adoption and any other functions
listed on the certificate as exclusions.
Note that there is a separate procedure whereby child protection organisations can seek
authorisation to facilitate inter-country adoptions. See the box on page 18.

For example, the Ministry might decide to reserve certain functions to State-employed
social workers in future.
 Child Care and Protection Act, sections 32(2), 33(4)
 Child Care and Protection Regulations, regulations 2, 4(5)(b), Form 1B
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Designated child protection organisations

(2) ONLY THIS: The certificate might indicate the specific functions that the child protection
organisation in question is authorised to carry out. In this case, the child protection organisation
can perform ONLY the functions which are specifically indicated on the certificate.

What can a designated child protection organisation do?
There are only a few specific mentions of “designated child protection organisations” in the Act and
regulations. For example, designated child protection organisations are mentioned in the regulations
in connection with monitoring and reviewing foster care placements, working towards family
re-unification in foster care situations, and facilitating domestic and inter-country adoptions.
However, this is somewhat misleading. Private social workers who are “designated social
workers” in terms of the Act may be employees of a designated child protection organisation.
In such cases, a child protection organisation may be involved in a matter even where the Act
and regulations refer only to a “designated social worker”.
Importantly, the Act provides for the possibility of funding to agencies for prevention and early
intervention services, from the Children’s Fund or from money appropriated by Parliament.
A child protection organisation is eligible for such funding only if it has been designated to
provide prevention and early intervention services under the Act.
 Child Care and Protection Act, section 129
 Child Care and Protection Regulations, regulation 43

4.2 Designation
Duty to designate sufficient child protection organisations: The Minister has a duty to
designate sufficient numbers of social workers to perform the functions assigned to designated
child protection organisations under the Child Care and Protection Act and other laws.
 Child Care and Protection Act, section 33(1)

Criteria for designation: The following minimum requirements must be met by designated
child protection organisations:
(1) Registration with appropriate authorities: The applicant must be registered if any registration
is required.

Designated child protection organisations

For example, if the child protection organisation is set up as a trust, the trust must be
registered with the Master of the High Court as required by the law on trusts. If it is
set up as a non-profit company, it must be registered with the Registration Office as
required by the law on companies. If it is set up as a voluntary organisation, the law
does not require registration with any authority.
If a child protection organization of any form engages in certain forms of social work
or social assistance AND gets funds from government or collects money from the general
public, it is required to register as a welfare organisation under the law on welfare
organisations.
(2) Non-profit trust or other legal entity: The applicant must be set up as a non-profit organisation in the form of a registered trust, or in some structure which gives it an independent
existence – such as a voluntary association or a non-profit company.

12
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An organisation which is set up as an independent legal entity can open a bank account in
its own name, and sue and be sued in its own name. This is useful for keeping the assets
and liabilities of the organisation separate from those of the individuals who operate it.
Voluntary associations and non-profit companies have independent legal personalities.
A trust does not have an independent legal personality, but the rights and obligations
which make up the trust estate comprise an entity which vests in the trustees and is
administered by them in their official capacity as trustees.
(3) Capacity and expertise: The applicant must have the necessary capacity and expertise to
perform functions in terms of the Act.
This would probably be assessed on the basis of the organisation’s experience and/or
the experience of the social workers it employs. The applicant’s financial position will
also be checked, to confirm that it has a reasonable level of resources and sustainability
in light of the functions it wants to perform.
(4) Objectives which include child care and protection services: The applicant’s constitution
or other founding document (such a trust’s deed of trust or a company’s memorandum of
association) must include the provision of child care and protection services.
The concept must be covered, even if the document does not use these exact words.
For example, the document might refer to social welfare services for children, or the
provision of social work services to children and families. The founding document might
also mention only some specific examples of child care and protection services, such as
support for foster parents or adoption services.
(5) Special needs and disabilities: The applicant must be able to respond to the needs of
children with special needs and disabilities, either directly or through appropriate referrals.
The applicant must have the capacity to recognise when a child needs specialised
assistance, and have channels for referral if the child protection organisation does not
have the capacity to deal with the issue itself.
(6) Financial management abilities: If the applicant
intends to seek State funding, it must show that it
has sound financial management practices and
that it uses financial resources efficiently. It must
also demonstrate that its programmes are
run economically and effectively.
An applicant that does not intend to
seek any State funding does not have
to demonstrate these things, but every
applicant must submit basic financial
information because its financial posi
tion may affect its capacity to carry
out functions under the Act.
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Designated child protection organisations

Let us try to
get designated
by the Ministry.
Then we can
get some State
funds for some
fancy new
office furniture
and designer
curtains!

(7) Designated social workers on staff: The applicant must employ one or more designated
social workers.
The staff of a child protection organisation could change from time to time. Even if the
organisation is a designated child protection organisation, the individual social workers
who carry out functions under the Act must also be designated social workers.
 Child Care and Protection Act, sections 32(2), 33(4)
 Child Care and Protection Regulations, regulation 4(1), Form 1C
 Companies Act, sections 21 and 38(1)
 common law on voluntary associations and trusts

 Land & Agricultural Bank of SA v Parker 2005 (2) SA 77 (SCA) (trust estate as legal entity)

Procedure for seeking designation: A child protection organisation that wishes to be
designated to perform work under the Act must make an application to the Minister on Form 1C,
which is appended to the Child Care and Protection Regulations.
The application must include the following supporting documentation:
I business plan of the organisation
I audited financial statements for the previous financial year, or a sworn statement as to why
audited statements cannot be furnished
I proof of registration with the appropriate authority, in
Transitional provisions
Any child protection
cases where registration is required
I proof of registration under the Social Work and
organisation that was already
performing the functions of a
Psychology Act in respect of all social workers employed
“designated child protection
by the organisation
I the constitution or other founding document of the
organisation” before the Act
and the regulations came into
organisation
I police clearance certificates issued within six months of
force on 30 January 2019 was
allowed to continue performing
the date of application for designation in respect of all
these functions in advance
social workers and any other persons employed by the
of authorisation. Such child
organisation who work directly with children
I if seeking state funding, proof of sound financial
protection organisations had
eight months (in other words,
management and efficiency, economy and effectiveness
until 30 September 2019)
of programmes
I other documents that may be relevant to the applic a
to apply for designation.
tion.
 Child Care and Protection Regulations,
Designated child protection organisations

regulation 3(2), Form 1C

 Child Care and
Protection Regulations,
regulation 4(3)

Decision on application for designation: The Minister must consider the application for
designation and make a decision. Even if an applicant satisfies the criteria for designation,
the Minister does not have to authorise that applicant to perform functions under the Act
unless there is a need for additional child protection organisations to perform such functions.
The Ministry has a duty to supervise the functions of designated child protection organisations
under the Act and so has a valid interest in making sure that the pool of service providers
is sufficient without being excessive.
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The Minister can grant the application for designation fully or in part (by authorising the
applicant to do some functions, but not everything that was requested), or refuse it completely.
The Minister must give the applicant written reasons for refusing to grant the application, or
for refusing to grant any aspects of it. Notice of the refusal and the reasons for the refusal must
be delivered to the applicant by hand, by courier or by registered post.
 Child Care and Protection Act, section 33(1)
 Child Care and Protection Regulations, regulation 3(5)-(7)

Certificate of authorisation: If the Minister grants the application, the Minister will issue
a certificate of authorisation on Form 1B, which is appended to the Child Care and Protection
Regulations. This certificate will indicate what functions the applicant is authorised to perform.
It will also indicate the date of issue, and it will be valid for two years from that date. The
certificate must be delivered to the applicant by hand, by courier or by registered post.
 Child Care and Protection Act, section 33(2)
 Child Care and Protection Regulations, regulation 3(6)(a) and (7), Form 1B

4.3 Renewal of designation
Timeline: A certificate of authorisation issued to a child protection organisation must be
submitted to the Minister for renewal every two years.

Dat e
issued

E xpiry dat e

(1) proof of registration of the organisation, if applicable;
(2) proof of registration of all social workers employed by the organisation; and
(3) police clearance certificates issued not more than one year prior to the date of submission for
renewal, in respect of all social workers and any other persons employed by the organisation
who work directly with children.
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Procedure for requesting renewal: A child protection organisation that intends to renew
its certificate of authorisation must submit the certificate of authorisation to the Minister
for renewal at least three months before the expiry date, along with the following documents:

Request for authorisation to carry out additional functions: The child protection
organisation that is applying for renewal may at the same time request designation in respect
of additional functions. If the application for designation in respect of additional functions is
approved, then the Minister must amend the certificate of authorisation accordingly.
The regulations are silent on the possibility of requesting renewed authorisation for fewer
or different functions than those covered by the original certificate. A child protection
organisation might want this kind of amendment to its certificate in order to specialise or
to reduce workload in light of a reduction in staff. However, the fact that a child protection
organisation is authorised to carry out a particular range of functions does not mean that
the organisation has a legal duty to engage in every function that is covered by the certificate.
The duties of a particular child protection organisation would depend on issues such as its
staff capacity and the terms of any grant it has received for its work.

Reasons for refusing to renew certificate: The Minister may refuse to renew the certificate
for any of the following reasons:
(1) The child protection organisation performed functions or exercised powers which were
not covered by the certificate of authorisation.
(2) The child protection organisation contravened or failed to comply with the Child Care
and Protection Act.
(3) A social worker employed by the child protection organisation acted wrongly in one of
the listed ways AND the child protection organisation failed to take appropriate action –
(a) The social worker performed functions or exercised powers which were not covered
by the certificate of authorisation.
(b) The social worker contravened or failed to comply with the Child Care and Protection
Act or the Social Work and Psychology Act.
(c) The social worker repeatedly failed to submit reports on time as required under the
Child Care and Protection Act.

Designated child protection organisations

(d) The social worker did not act in the best interests of children, or lacks the ability to
act in the best interests of children.
(e) The social worker was arrested for, or convicted of, a crime listed in the Act (see the
box on page 6).

Procedure where there are possible grounds not to renew: The Minister must notify
the child protection organisation of an intention not to renew the certificate of authorisation
by hand, courier, fax or e-mail at least seven days before the final decision is to be made. The
Minister must give the child protection organisation an opportunity to make representations
on the matter, and take into consideration any representations made before making the final
decision.
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Procedure where renewal is refused: The regulations do not specifically require that
written reasons be given to the child protection organisation if an application for renewal is
denied, or if a request for authorisation in respect of additional functions is refused, but this
would be required as a basic principle of administrative law.
There is no right of appeal against the Minister’s decision, but any administrative decision can
be taken on review to the High Court. The Court would consider whether the Minister followed
the correct process and came to a reasonable conclusion on the basis of the information available.
The Minister must inform the Social Work and Psychology Council of any refusal to renew
a certificate.
 Child Care and Protection Act, section 33(3) and (5)
 Child Care and Protection Regulations, regulations 3(8), 4(7), 6

4.4 Altering or revoking designation
Reasons for altering or revoking certificate: The Minister may alter or revoke a certificate
of authorisation at any time, if the Minister is satisfied that there is a sufficient reason for this.
Alteration would generally refer to changing the functions that the child protection organisation
is authorised to perform.
The regulations list the following reasons:
(1) The child protection organisation performed functions or exercised powers which were
not covered by the certificate of authorisation.
(2) The child protection organisation contravened or failed to comply with the Child Care
and Protection Act.
(3) A social worker employed by the child protection organisation acted wrongly in one of
the listed ways AND the child protection organisation failed to take appropriate action –
(a) The social worker performed functions or exercises powers which were not covered
by the certificate of authorisation.
(b) The social worker contravened or failed to comply with the Child Care and Protection
Act or the Social Work and Psychology Act.

(d) The social worker did not act in the best interests of children, or lacks the ability to
act in the best interests of children.
(e) The social worker was arrested for, or convicted of, a crime listed in the Act (see the
box on page 6).
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Designated child protection organisations

(c) The social worker repeatedly failed to submit reports on time as required under the
Child Care and Protection Act.

Procedure where there are possible grounds to alter or revoke: Before a final decision is
made, the child protection organisation in question must have a chance to make oral or written
representations on the problematic conduct or circumstances. The Minister must notify the child
protection organisation of an intention to alter or revoke the certificate of authorisation by hand,
courier, fax or e-mail at least seven days before the final decision is to be made. The Minister
must give the child protection organisation an opportunity to make representations on the
matter, and take into consideration any representations made before making the final decision.
Procedure where certificate is altered or revoked: The regulations do not specifically
require that written reasons be given to the child protection organisation if the certificate
of authorisation is altered or revoked, but this would be required as a basic principle of
administrative law.
There is no right of appeal against the Minister’s decision, but any administrative decision
can be taken on review to the High Court. The Court would consider whether the Minister
followed the correct process and came to a reasonable conclusion on the basis of the information
available.
The Minister must inform the Social Work and Psychology Council if a certificate of authorisation is altered or revoked.
 Child Care and Protection Act, section 33(4)-(5)
 Child Care and Protection Regulations, regulation 6

Accreditation of Child Protection Organisation
for Inter-country Adoption Services
A child protection organisation that has been authorised to facilitate domestic adoptions can
apply for authorisation to provide inter-country adoption services and accreditation to act in
another country for this purpose.

Designated child protection organisations

A request by a child protection organisation for authorisation to provide inter-country
adoption services is part of the normal designation process described above. Following on
that, a child protection organisation which is authorised to facilitate inter-country adoptions
may apply for accreditation to work in other countries which are also parties to the Hague
Convention.
Procedure for seeking accreditation: A child protection organisation that wishes to be accredited
to work in other countries to facilitate inter-country adoptions must make an application to
the Minister on Form 23A, which is appended to the Child Care and Protection Regulations.
The application must include the following supporting documentation:
� evidence of expertise or knowledge relevant to inter-country adoption services
� a certificate of designation to facilitate domestic adoptions
� a list of social workers employed by the applicant who are designated to facilitate domestic
adoptions
� the most recent audited financial statements of the applicant
� any other information that the Minister may request.
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Decision on application for accreditation: The Minister must consider the application for
accreditation and make a decision.
� If the Minister grants the application, a certificate of accreditation on Form 23B (appended
to the Child Care and Protection Regulations) must be issued to the applicant by hand,
courier or registered post. This certificate will indicate the date of issue, and it will be valid
for two years from that date.
� If the Minister refuses the application, notice of the refusal and the reasons for the refusal
must be delivered to the applicant by hand, by courier or by registered post.
Rights and duties of accredited child protection organisation: A child protection organisation
accredited to render inter-country adoption services may charge the maximum fees specified
in Annexure 2 to the Child Care and Protection Regulation for such services. It must submit
an audited financial statement to the Minister each year showing the financial position of the
organisation, including fees received and payments made. If the child protection organisation
does not comply with all the requirements of the Act, its accreditation can be cancelled.
Procedure for requesting renewal: A child protection organisation which intends to renew its
accreditation must submit the certificate of accreditation to the Minister for renewal at least
three months before its expiry date. It must complete Form 23A and provide the same supporting
documents as if it were making an application for initial accreditation.
Cancelling accreditation: A certificate of accredi
tation can be cancelled for contravention or
non-compliance with the Act. If cancellation is
being contemplated, the Minister must notify
the child protection organisation at least
seven days before the final decision is to
be made. The Minister must give the child
protection organisation an opportunity to
make representations on the matter, and
take its representations into consideration
before making the final decision.
 Child Care and Protection Act,

section 196

 Child Care and Protection Regulations,

regulation 77, Forms 23A and 23B
 Hague Convention on
Inter-Country Adoption,
Article 10
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Accreditation to perform inter-country adoptions
under the Hague Convention on Protection of
Children and Co-operation in Respect
of Intercountry Adoption
There are some inconsistencies in the Act and the regulations on this issue.
(1) Forms 1A and 1B need to add sections on application and approval to provide intercountry adoption services. See section 196 of the Child Care and Protection Act, which
says that a child protection organisation must first be designated under section 33 (the
general provision on designation) to perform inter-country adoptions before applying for
accreditation under section 196 to work in other countries which are parties to the Hague
Convention.
Regulation 77 of the Child Care and Protection Regulations requires an application
for accreditation to include a certificate of authorisation to perform domestic adoptions,
whereas section 196 of the Act indicates that the applicant should possess a certificate of
authorisation to perform inter-country adoptions. There is a need to harmonise section 196
and regulation 77.
(2) Section 196 of the Child Care and Protection Act contains an error in the reference to the
accreditation of “social workers”.
196. The Minister may accredit a social worker or a child protection organisation
designated to facilitate inter-country adoptions under section 33 to act in another State
which is a contracting state to the Convention.
Article 10 of the Hague Convention on Protection of Children and Co-operation in Respect
of Intercountry Adoption states: “Accreditation shall only be granted to and maintained by
bodies demonstrating their competence to carry out properly the tasks with which they may
be entrusted.” (emphasis added).

Designated child protection organisations

Article 22 of the Hague Convention states that a Contracting State may declare to the
depositary for the Convention “that the functions of the Central Authority under Articles
15 to 21 may be performed in that State, to the extent permitted by the law and subject to
the supervision of the competent authorities of that State, also by bodies or persons who –
(a) meet the requirements of integrity, professional competence, experience and accountability of that State; and
(b) are qualified by their ethical standards and by training or experience to work in the
field of intercountry adoption.”
This means, in other words, that it is possible for unaccredited social workers or bodies to
act under on behalf of the Central Authority and under its supervision. This practice is not
common in contracting states. In fact, Article 22 represents a compromise between states
who wanted the strongest possible safeguards in the Convention and those who wished to
preserve some freedom for individuals to operate in the field of inter-country adoption.
However, an individual a social worker” cannot be accredited to facilitate inter-country
adoption in terms of the Hague Convention. Thus, the reference to “a social worker” in
section 196 is in error and should be removed.
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5. Social auxiliary workers and
community child care workers
Social auxiliary workers: The Minister may appoint social auxiliary workers, or identify
social auxiliary workers already employed by the State, to work under the direct supervision
of designated social workers and assist them with their functions under the Child Care and
Protection Act or any other law. If a social auxiliary worker is employed by a ministry other
than the Ministry responsible for child welfare, that ministry must agree to allow the social
auxiliary worker to provide such assistance.
Community child care workers: The Minister may identify
community child care workers employed by the Ministry to
work under the direct supervision of designated social workers
and assist them with their functions under the Child Care
and Protection Act or any other law.
The designation of these staff members is an informal
process in the discretion of the Minister. There is no
formal certificate of authorisation, and no specific pro
cedure for withdrawing the designation. The desig
nated social worker who carries out the functions in
question remains the responsible official.

Limitations: Social auxiliary workers and community
child care workers who are identified to assist designated
social workers may NOT do any of the following things:
(1) facilitate adoptions

The social auxiliary workers and
community child care workers have
been a big help with processing
grant applications and community
outreach. This helps free up time
on the part of our designated social
workers to do more specialised
work with families, and to complete
their court reports more quickly.

(2) prepare reports requested by the children’s court on further investigation of the circum
stances of a child (under section 47(2)(g)) or reports compiled for submission to the court
assessing whether or not a child is in need of protective services (under section 139(1));
(3) remove children or alleged offenders from the home (under sections 135 or 136)
(4) perform any other functions which are prohibited by regulations from being carried out by
social auxiliary workers and community child care workers.
Social auxiliary workers and community child care workers are prohibited from removing
children from the home with or without a warrant under sections 135 and 136 of the Act, and
from removing an alleged offender from the home with a warrant under section 135. (Note
that removal of an alleged offender from the home without a warrant under section 137 is a
function which can be carried out only by police, and not by any social worker. This is why
there is no need for a prohibition on allowing social auxiliary workers and community child
care workers to remove an alleged offender from the home without a warrant.)
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Additional staff

 Child Care and Protection Act, section 34

6. Probation officers
6.1 Functions
In the past, the term “probation officer” referred to any social worker who was authorised to do
statutory work under the Children’s Act. This was inconsistent with the general international
use of the term. The Child Care and Protection Act uses the term “designated social workers”
for social workers who are authorised to perform various functions under the Act. It uses the term
“probation officers” to refer to social workers who work specifically with criminal matters. Only
State-employed social workers can be named as probation officers.
The general powers and duties of probation officers are addressed in various other laws,
including the Criminal Procedure Act 51 of 1977 and the Correctional Service Act 9 of 2012.
For example, a probation officer may supervise convicted offenders whose sentences have been
suspended or postponed or monitor persons who have been released on parole. Probation
officers work with both children and adults.
The Child Care and Protection Act sets out the powers and functions of probation officers in relation
to child offenders or children who are suspected of committing criminal offences. Probation
officers who are authorised to work with such children may carry out the following functions:
(1) Probation officers may investigate the circumstances of such children for the purpose of –
(a) reporting to the court on their treatment or committal to an institution (such as a facility
which addresses alcohol or substance abuse)
(b) providing a pre-trial report recommending whether or not the Office of the ProsecutorGeneral should proceed with prosecution
(c) providing information to a court on an appropriate sentence
(d) rendering assistance to such children and their families.
(2) Probation officers may assess and refer such children for appropriate early intervention
services and programmes, including mediation and family meetings.
(3) Probation officers may give evidence before the court.
(4) Probation officers may supervise or control children who are convicted of offences and
placed under their supervision.

Probation officers

(5) Probation officers may assist convicted children to comply with their probation conditions
in order to improve their social functioning.
(6) Probation officers should make an immediate report to the court or to the children’s
commissioner when children who are on probation fail to comply with their probation
conditions in any way.
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(7) Probation officers may report to the court or the children’s commissioner, as directed, on
the progress and supervision of children under their supervision, or on compliance with
probation conditions by a child who is on probation.
 Child Care and Protection Act, section 36(1)

“Officer of the Court”
A probation officer is an officer of the High Court, every children’s court and every magistrate’s
court. An “officer of the court” is a person who has an obligation to promote justice and the
effective operation of the judicial system. Judges, lawyers and various other personnel who
carry out duties in court are “officers of the court”.
 Child Care and Protection Act, section 35(2)

6.2 Designation
Duty to designate sufficient probation officers: The Minister has a duty to designate
sufficient numbers of State-employed social workers to perform the functions assigned to
probation officers under the Child Care and Protection Act and other laws.
 Child Care and Protection Act, section 33(1)

General criteria for designation: Only State-employed social workers are eligible to be
designated as probation officers. The following minimum requirements must be met by probation
officers:
(1) Registration as a social worker: The applicant must be registered as a social worker in
terms of the Social Work and Psychology Act 6 of 2004. An applicant must provide proof
of registration.
(2) Experience or skills: An applicant must have the appropriate experience or skills to work
as a probation officer. An applicant must confirm this by providing a written reference from
any relevant person or institution.
For example, a reference might be provided by a university lecturer, a more senior social
worker who has supervised the applicant in the past or a respected colleague.
 Child Care and Protection Act, section 35(1)
 Child Care and Protection Regulations, regulation 5(1)(a)-(b)

Special additional requirements for probation officers who work with children: In
addition to satisfying the general criteria, an applicant who seeks designation to work with
children as a probation officer must satisfy the following additional criteria:
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Probation officers

(1) Suitability to work with children: The applicant must NOT have been found unsuitable
to work with children by the Social Work and Psychology Council of Namibia established
under the Social Work and Psychology Act, or by any court.

(2) Absence of previous convictions: The applicant must NOT have any previous conviction
in Namibia or in any other country that relates to child neglect or abuse, drug trafficking
or certain other offences listed in the Act (see box on page 6).
I There must be a police clearance certificate from Namibia if the applicant is a Namibian
citizen or permanent resident, or if the applicant has lived in Namibia for the last five
years.
I If the applicant is from a country other than Namibia, there must be a police clearance
certificate from the applicant’s country of origin.
I Any applicant who has lived in another country (ie, a country other than Namibia or
the applicant’s country of origin) for the last five years must submit a police clearance
certificate from that country of residence.
Any police clearance certificate submitted must have been issued within six months before
the date of designation.
A certificate that is older will not serve the function of proving that applicants can
safely work with children. However, the rule also attempts to allow a reasonable time
period for applicants to obtain the required certificates from police authorities.
 Child Care and Protection Act, section 35(1)
 Child Care and Protection Regulations, regulation 5(1)(c)

Procedure for seeking designation: A State-employed social worker who wishes to become
a designated probation officer must make an application to the Minister on Form 1D, which
is appended to the Child Care and Protection Regulations. If a State-employed social worker
is employed by a ministry other than the Ministry responsible for child welfare, that ministry
must agree to the designation of the social worker as a probation officer.
The applicant can request to work with adults only, with children only or with both adults and
children.
It is possible that various ministries might require
social workers on their staff to apply for particular
forms of designation so that they will be able to fulfil
the duties expected of a social worker in their position.

Transitional provisions
Any social worker who was already
performing the functions of a
designated social worker before
the Act and the regulations came

Probation officers

The application must include the following supporting
documentation:
I proof of registration as a social worker under the Social
Work and Psychology Act
I reference letter from any relevant person or institution,
confirming experience or skills appropriate to the
powers and functions of a probation officer
I if seeking designation to work with children, an appro
priate police clearance certificate or certificates.

into force on 30 January 2019 was
allowed to continue performing
these functions in advance of
authorisation. These social
workers had eight months (in
other words, until 30 September
2019) to apply for designation.
 Child Care and Protection

Regulations, regulation 3(4)

 Child Care and Protection Act, section 35(1)
 Child Care and Protection Regulations, regulation 5(2), Form 1D
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Decision on application for designation: The Minister must consider the application
for designation and make a decision. Even if an applicant satisfies the criteria for designation,
the Minister does not have to authorise that applicant to perform functions under the Act
unless there is a need for additional probation officers to perform the functions in question.
The Minister can grant the application for designation fully or in part (by authorising the
applicant to work with adults only or with children only, regardless of what was requested), or
refuse it completely. The Minister must give the applicant written reasons for refusing to grant
the application, or for refusing to grant any aspects of it. Notice of the refusal and the reasons
for the refusal must be delivered to the applicant by hand, by courier or by registered post.
 Child Care and Protection Regulations, regulation 5(3)-(5)

Certificate of authorisation: If the Minister grants the application, the Minister will issue
a certificate of authorisation on Form 1E, which is appended to the Child Care and Protection
Regulations. This certificate will indicate whether the applicant is authorised to work as a
probation officer with adults only, with children only or with both adults and children. It will
also indicate the date of issue, and it will be valid for five years from that date. The certificate
must be delivered to the applicant by hand, by courier or by registered post.
 Child Care and Protection Regulations, regulation 5(4)-(5), Form 1E

Social inquiry reports on juvenile offenders
“In all cases except those involving minor offences, before the competent authority renders a
final disposition prior to sentencing, the background and circumstances in which the juvenile
is living or the conditions under which the offence has been committed shall be properly
investigated so as to facilitate judicious adjudication of the case by the competent authority.
Commentary:
Social inquiry reports (social reports or pre-sentence
reports) are an indispensable aid in most legal proceedings
involving juveniles. The competent authority should be
informed of relevant facts about the juvenile, such as
social and family background, school career, educational
experiences, etc. For this purpose, some jurisdictions use
special social services or personnel attached to the court
or board. Other personnel, including probation officers,
may serve the same function. The rule therefore requires
that adequate social services should be available to deliver
social inquiry reports of a qualified nature.”
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 United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (“The Beijing Rules”),
General Assembly Resolution 40/33,
1985, paragraph 16.1

6.3 Renewal of designation
Timeline: A certificate authorising a State-employed social worker to act as a probation
officer must be submitted to the Minister for renewal every five years.

Dat e issued

E xpiry date
Procedure for requesting renewal: A probation officer who intends to renew his or her
certificate must submit the certificate of authorisation to the Minister for renewal at least three
months before its expiry date, along with the following documents:
(1) proof of continued registration as a social worker in terms of the Social Work and
Psychology Act 6 of 2004.
(2) a new police clearance certificate issued not more than one year prior to the date of
submission of the certificate for renewal.

Request for authorisation to work with additional categories of offenders: The
probation officer who is applying for renewal may at the same time request designation to work
with additional categories of offenders. If this request is approved, then the Minister must
amend the certificate accordingly.

Probation officers

Although not specified explicitly in the regulations, it seems clear that a probation officer
seeking authority to work with children for the first time would have to show compliance with
the additional criteria for working with children in conjunction with this request.
The regulations are silent on the possibility of requesting amendment of the certificate to
specify authority to work with fewer or different categories of offenders. A probation officer
might want this kind of amendment to his or her certificate in order to specialise in work
with adults or children (instead of working with both), or to switch from working with
adults to working with children (or vice versa). However, the fact that a probation officer is
authorised to work with multiple categories of offenders does not mean that this probation
officer has a legal duty to engage in work with all such offenders. The duties of an individual
probation officer would depend on issues such as his or her job description, case load and
availability.
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Reasons for refusing to renew certificate: The Minister may refuse to renew the certificate
for any of the following reasons:
(1) The probation officer performed functions or exercised powers which were not covered
by the certificate of authorisation.
(2) The probation officer contravened or failed to comply with the Child Care and Protection
Act or the Social Work and Psychology Act.
(3) The probation officer repeatedly failed to submit reports on time as required under the
Child Care and Protection Act.
(4) The probation officer did not act in the best interests of children, or lacks the ability to act
in the best interests of children.
(5) The probation officer was arrested for, or convicted of, a crime listed in the Act (see the
box on page 6).

Procedure where there are possible grounds not to renew: The Minister must notify
the probation officer of an intention not to renew the certificate by hand, courier, fax or e-mail
at least seven days before the final decision is to be made. The Minister must give the probation
officer an opportunity to make representations on the matter, and take into consideration any
representations made before making the final decision.
Procedure where renewal is refused: The regulations do not specifically require that
written reasons be given to the probation officer if the application for renewal is denied, or
if the request for authorisation in respect of additional functions is refused, but this would be
required as a basic principle of administrative law.
There is no right of appeal against the Minister’s decision, but any administrative decision can
be taken on review to the High Court. The Court would consider whether the Minister followed
the correct process and came to a reasonable conclusion on the basis of the information available.
The Minister must inform the Social Work and Psychology Council of any refusal to renew
a certificate.
 Child Care and Protection Act, section 33(3) and (5)
 Child Care and Protection Regulations, regulations 5(7)-(8)

6.4 Altering or revoking designation
Reasons for altering or revoking certificate: The Minister may alter or revoke a certificate
designating a social worker as a probation officer at any time, if the Minister is satisfied that
there is a sufficient reason for this.
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Probation officers

Alteration in this context would refer to changing the categories of offenders whom the
probation officer is authorised to work with, such as removing authority to work with
children.

The regulations list the following reasons:
(1) The probation officer performed functions or exercised powers which were not covered
by the certificate (such as working with child offenders without authority to do this).
(2) The probation officer contravened or failed to comply with the Child Care and Protection
Act or the Social Work and Psychology Act.
(3) The probation officer repeatedly failed to submit reports on time as required under the
Child Care and Protection Act.
(4) A probation officer who works with children did not act in the best interests of children, or
lacks the ability to act in the best interests of children.
(5) A probation officer who works with children was arrested for, or convicted of, a crime
listed in the Act (see the box on page 6).

Procedure where there are possible grounds to alter or revoke: Before a final decision
is made, the probation officer in question must have a chance to make oral or written
representations on the problematic conduct or circumstances. The Minister must notify the
probation officer of an intention to alter or revoke the certificate of authorisation by hand,
courier, fax or e-mail at least seven days before the final decision is to be made. The Minister
must give the probation officer an opportunity to make representations on the matter, and
take into consideration any representations made before making the final decision.
Procedure where certificate is altered or revoked: The regulations do not specifically
require that written reasons be given to the probation officer if the certificate of authorisation is
altered or revoked, but this would be required as a basic principle of administrative law.
There is no right of appeal against the Minister’s decision, but any administrative decision can
be taken on review to the High Court. The Court would consider whether the Minister followed
the correct process and came to a reasonable conclusion on the basis of the information available.
The Minister must inform the Social Work
and Psychology Council if a certificate of
authorisation is altered or revoked.

John is always slow about submitting his reports.
Many cases have had to be postponed because of this.
We need to discuss this with the Minister.

 Child Care and Protection Act,

section 33(4)-(5)

 Child Care and Protection

Probation officers

Regulations, regulation 6
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7. Channelling of social worker reports
Purpose of channelling: The Act and regulations contain rules on advance approval of reports
by State and private social workers before they are submitted to court, as a means of quality
control. This procedure is also intended to avoid wasting court time in postponements due to
reports which are of unsatisfactory quality.
Submission of reports to Ministry official for approval: Any social worker who produces
certain types of reports for submission to court must submit them to a particular staff
member in the Ministry designated by the Minister. This official is informally referred to as
the “channelling officer”.
The person who fulfils this role may change from time to time. The Ministry must make
sure that a channelling officer is available at all times. For example, if the staff member
who usually carries out this function is on leave, the Ministry must identify another staff
member to serve this function during that leave period.
The channelling officer has a duty to examine the report to make sure that it complies with the
provisions of the Act, or with the court’s request, before the report is submitted to the court.
This vetting of draft reports applies to –
(1) reports requested by the children’s court on further investigation of the circumstances
of a child (under section 47(2)(g))
(2) reports compiled for submission to the court assessing whether or not a child is in need
of protective services (under section 139(1))
(3) any other reports requested by the children’s court.
Any report that falls into one of these categories must be submitted to the channelling officer
identified by the Ministry by hand, fax or e-mail well in advance of the date on which it is due.
The channelling officer will examine the report, and may ask the responsible social worker
to fix shortcomings in the report before it is submitted to the court. The social worker who
produced the report may be asked to do any of the following:
(1) correct any error in the report
(2) collect additional information to supplement the content of the report
(3) consult with any person or institution identified by the channelling officer
(4) re-interview a person or institution already consulted by the social worker
(5) re-write the report in accordance with guidelines provided by the channelling officer.
The channelling officer will set an internal deadline for the additional work on the report. The
social worker must re-submit the report to the channelling officer for re-examination before
that deadline passes.
After the report is re-examined and approved by the staff member, the social worker who
prepared it must submit the report to the children’s court without delay.

Timeline: The social worker who is responsible for compiling the report must be mindful of
the channelling procedure so as to leave time for the examination by the channelling officer
and possible further work on the report before the ultimate due date.
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It may be necessary for the social worker to ask the court for extra time to prepare the report
for submission if the channelling officer identifies shortcomings that will be time-consuming to
rectify.

Procedure for channelling social work reports
1 The social worker must submit the draft report to the channelling officer within two days of

completing it, and before it is submitted to the court.

2 The channelling officer must complete the examination of the report within five days from the

date it is received, unless the deadline for submission of the report to the court requires that the
assessment of the report be done more quickly. The channelling officer must give feedback on
the report to the social worker who compiled it as soon as the examination of the report is done.

3 The channelling

officer approves
the report for
submission to
court, and the
social worker
who prepared it
submits it right
away.

3 The channelling officer returns the report to the social worker

who prepared it with instructions for improving it.

4 The social worker addresses the shortcomings of the report

insofar as possible and returns it to the channelling officer.

5 The channelling officer re-examines the report and decides

whether further work is needed.

6 Once the report is satisfactory, the channelling officer approves

the report for submission to court and the social worker who
prepared it submits it right away.
 Child Care and Protection Act, section 33(7)-(8)
 Child Care and Protection Regulations, regulation 8

Global Definition of the Social Work Profession
Social work is a practice-based profession and an academic discipline that promotes
social change and development, social cohesion, and the empowerment and liberation
of people. Principles of social justice, human rights, collective responsibility and respect
for diversities are central to social work. Underpinned by theories of social work, social
sciences, humanities and indigenous knowledge, social work engages people and structures
to address life challenges and enhance wellbeing. The above definition may be amplified
at national and/or regional levels.
 International Federation of Social Workers, 2014
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8. Offences related to social work
personnel
Any person with a direct interest in social work functions which are being carried out can request
a social worker or a child protection organisation to produce a certificate of authorisation. If
the social worker or the child protection organisation is unable or unwilling to produce a
valid certificate, this is a crime punishable by a fine of up to N$20 000 or imprisonment for up
to five years, or both.
For example, a person who is being
interviewed by a social worker for
a court report might ask to see the
social worker’s certificate. A minis
try official who holds a supervisory position might also ask to see
the certificates of social workers
who are engaged in social work
tasks that require designation.
A social worker or a child protection organisation who acts on the
authority of an expired certificate commits a crime this is a
crime punishable by a fine of up
to N$20 000 or imprisonment
for up to five years, or both.
It is a crime for anyone to
interfere with a probation
officer’s exercise of his or
her powers or functions.
This crime is punishable
by a fine of up to N$4 000
or imprisonment for up
to one year, or both.
There is no similar
offence for interfering with a designa
ted social worker’s
exercise of his or
her powers or
functions.
 Child Care and Protection Act,

section 33(6), 36(2)

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 5: Social Workers and Child Protection Organisations

�

31

9. Fees
The Act gives the Minister authority to set the fees payable to designated social workers in
private practice, or to child protection organisations. The regulations have set maximum fees
payable to private social workers or child protection organisations for certain services. These
are contained in Annexure 2 of the regulations.
The purpose of this is to prevent exploitation of the public, and to help stamp out abuses in
connection with particular issues such as adoption since the payment of excessive amounts
by desperate prospective parents could encourage unscrupulous practices.
 Child Care and Protection Act, section 37(1)(d)
 Child Care and Protection Regulations, regulation 8, Annexure 2

10. Training
It should be noted that resources from the Children’s Fund can be used for the training of persons
who implement this Act or any other law relating to children – including social workers, social
auxiliary workers and community child care workers.
 Child Care and Protection Act, section 27(d)
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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A

children’s court is a magistrate’s court that is dealing with a case under the
Child Care and Protection Act, or other laws relating to children. When
a magistrate’s court is functioning as a children’s court, the magistrate is called
a children’s commissioner. The children’s commissioner has a specific duty
to promote and protect the best interests of any child who comes before the
court. There are some special rules and procedures that apply to children’s
courts to help make the court experience more child-friendly, as well as some
procedures designed to encourage resolution of disputes outside of court.

Children’s Court = Magistrate’s Court
Children’s Commissioner = Magistrate

Organisation of this chapter of the Guide
This chapter does not follow the order of the provisions in the Child Care and Protection
Act. It is organised along the lines of the order of proceedings in a children’s court.
It starts by identifying the relevant personnel. It then looks at who can bring cases
in a children’s court, mechanisms to resolve cases outside of court, children’s court
proceedings (including the special rules intended to make children’s courts more childfriendly), and the orders that can be made at the conclusion of children’s court cases.
Note that most of the regulations governing the general operation of children’s courts
are contained in the Regulations relating to Children’s Court Proceedings. This is a
different set of regulations from the Child Care and Protection Regulations referred to
in the other chapters of this Guide.

1. Children’s courts
Magistrates’ courts as children’s courts: A children’s court is a magistrate’s court that deals
with cases arising under the Child Care and Protection Act, or other laws relating to children.
When a magistrate’s court is acting a children’s court, the magistrate is referred to as a “children’s
commissioner”.
Children’s courts generally operate like regular magistrate’s courts. However, there are some
special rules and procedures for children’s courts, to make the proceedings more comfortable
for children.
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All magistrates’ courts can function as children’s courts. It is also possible for a specific
magistrate’s court to function only as a children’s court, if the volume of child-related cases is
sufficient to warrant this.
As of 2019, there was a specialised children’s court only in Windhoek. In other places in
Namibia, the regular magistrate’s court acts as a children’s court when it has certain kinds
of cases involving children. For example, children’s courts make decisions about removing
children from their homes and placing them in alternative care when this is necessary
to protect them, and they make some kinds of decisions on custody, guardianship and
parental access.
 Child Care and Protection Act, section 38(1)-(7)

Powers of Children’s Courts: Like other magistrates’ courts, children’s court are creatures
of statute and have no inherent jurisdiction. This means that they have only the specific powers
which are set out in the Act and other relevant statutes. In contrast, Namibia’s higher courts
have inherent powers which they can use in circumstances where the law does not cater for a
particular situation, in order to advance the administration of justice.
 Namibia Development Corporation v Aussenkehr Farms

(Pty) Ltd 2010 (2) NR 703 (HC), confirmed
on appeal in 2012 (2) NR 671 (SC)
 Naudé v Fraser 1998 (4) SA 539 (SCA), page 551

Record-keeping by children’s courts: A children’s
court is a “court of record”, which means that the
court must capture and preserve a record of its proceedings to be available for review or appeal.
There are two possible ways to keep a record of the
court proceedings:
(1) The children’s commissioner can document the
proceedings in handwriting.
(2) The court proceedings can be recorded by
mechanical means.

A children’s court is “a civil court
that has the same jurisdiction as a
magistrate’s court”. However, the
Act contains “provisions creating
a more child-friendly atmosphere
and attempting to give effect to
the child’s right to participate in
proceedings and be heard”.
 quoting Jaqui Gallinetti,
“The children’s court”, in CJ Davel and
AM Skelton (eds), Commentary on the
Children’s Act, Juta, 2007, updated in
2012, page 4-3 (discussing the similar
children’s court in South Africa)  

If there is a review or an appeal, the record of the proceedings will include: (a) the handwritten
record or mechanical recording; (b) any transcription of the handwritten record or mechanical
recording that is certified to be a true record; and (c) any additional handwritten notes that the
presiding officer made during the proceedings.
The court must keep records of the proceedings for five years. After five years have passed,
the court must forward the records to the Ministry responsible for child welfare for archiving.
 Child Care and Protection Act, section 38(3)
 Regulations relating to Children’s Court Proceedings, regulation 10

TECHNICAL NOTE: There is no definition of “Minister” or “Ministry”
in the regulations, so the definition in the Act applies.
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2. Children’s court personnel
2.1 Children’s commissioners
Appointment: A children’s commissioner is a magistrate. All magistrates are appointed by
the Minister of Justice, on the recommendation of the Magistrates Commission established by
the Magistrates Act. The general qualifications for all magistrates apply to magistrates who are
serving as children’s commissioners.
Functions: A children’s commissioner presides over a children’s court. A children’s commissioner
must promote and protect the best interests of a child who comes before a children’s court in
terms of the Child Care and Protection Act or any other law.
Training: The Minister of Justice has a duty to ensure that children’s commissioners receive
training on the implementation of the Child Care and Protection Act and their specific duties
and functions under the Act.
 Child Care and Protection Act, section 38(6)-(9) and (11)(a)
 Magistrates Act 3 of 2003

2.2 Children’s court assistants
Appointment: Every prosecutor is automatically a children’s court assistant for any children’s
court in the magisterial district where the prosecutor works. The Minister of Justice may
also appoint dedicated children’s court assistants for any children’s court if this seems to be
necessary, or designate any person with appropriate qualifications to act as a children’s court
assistant in specific proceedings before the court.
Children’s court assistants can provide an alternative to representation by a legal practitioner
which may be more affordable and realistic to achieve in some cases, as well as possibly
minimising delays.
Utilising prosecutors to assist a children’s court entails no extra cost to the State or the
parties, and prosecutors are often available at the very same court building. On the other
hand, it may be difficult to engage prosecutors because they are busy with their regular
duties in criminal cases.
There are no prescribed qualifications for designating other persons to serve as children’s
court assistants. It is in the court‘s discretion to decide who is suitable to fulfil this function.
For example, in South Africa, social workers often served as children’s court assistants in
the past. Court clerks were also sometimes utilised in this role. South African assessments
found that social workers who were not otherwise involved in the case at hand often
made better children’s court assistants than prosecutors, because prosecutors were often
unfamiliar with children’s law, insufficiently child-oriented, and accustomed to operating
in an aggressively adversarial style. (The most recent children’s legislation in South Africa
no longer provides for children’s court assistants. In contrast, children’s court assistants are
still covered by the current children’s legislation in Botswana and Zimbabwe.)
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Functions: Children’s court assistants can help children or other unrepresented parties before
a children’s court to understand the proceedings and to present their evidence effectively, so that
the court gets a full picture of the situation before making a decision. They can also generally
assist the court in the performance of its functions.
The children’s court may order a children’s court assistant to assist a child who has no legal
representation. The children’s commissioner may also require a children’s court assistant to
assist any other unrepresented party who is before the children’s court.
The role of a children’s court assistant is –
(1) to identify and introduce relevant evidence to the court
(2) to cross-examine any witness called by another party
(3) to generally assist the court in the performance of its functions.
At the request of the children’s commissioner, a children’s court assistant must assist any
unrepresented party –
(1) to complete any relevant form (if the clerk of the children’s court is unable to provide the
necessary assistance)
(2) to present any relevant evidence
(3) to understand any legal requirements pertaining to the case at hand.
In order to make sure that relevant evidence is presented to the court, the children’s court
assistant can request the clerk of the children’s court to summon any person to give evidence
or produce any document or other material to the court.
A children’s court assistant helps unrepresented children and other unrepresented parties by
performing some of the basic tasks which a legal representative would normally carry out.
The help of a children’s court assistant can be particularly important in remote areas where
legal representation may be harder to source, or where arranging legal aid from the State
could entail delays.
The assistance of a children’s court assistant
can help the presiding officer remain
impartial, while also helping to ensure
that the issue before the court is fully
explored.
Although the presiding officer can
play an inquisitorial role to a certain
extent, it would be difficult for the
presid ing officer to give intensive
assistance to an unrepresented child
or other party while still being viewed
as a neutral decision-maker.
 Child Care and Protection Act, sections 38(10), (11)(b) and (12), 58(3)(c) and (6), 59(1)(d)
 Regulations relating to Children’s Court Proceedings, regulation 2
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More Information
For more information on children’s court assistants in South Africa, see:
 F Noel Zaal, “Children’s Court Assistants: An Evaluation of the South Africa Experience” in Christina
Jones-Pauly and Stefanie Elbern, eds, Access to Justice: The Role of Court Administrators and Lay
Adjudicators in the African and Islamic Contexts, The Hague: Kluwer Law International, 2002.
 Frederick Noel Zaal, “Court Services for the Child in Need of Alternative Care: A Critical Evaluation
of Selected Aspects of The South African System”, PhD thesis, University of the Witwatersrand, 2008
<https://core.ac.uk/download/pdf/39665799.pdf>.

Increasing the role of children’s court assistants in the future
The functions of a children’s court assistant are prescribed by regulation. This means that
it would not be difficult to expand the future role of children’s court assistants to help
children’s courts run more smoothly and effectively, and to offer more help to parents
and children who may not understand the law or the court processes. This issue could be
re-assessed from time to time as Namibia acquires more experience with how the Act is
working in practice.
 Child Care and Protection Act, section 38(12)

2.3 Clerks of children’s courts
Appointment: The Minister of Justice may appoint or designate sufficient numbers of clerks
of children’s courts as needed. A single children’s court may have more than one clerk, and a
single clerk may assist more than one children’s court.
If a children’s court finds itself without a clerk for any reason (such as when the usual clerk
is not available, or when there is a vacancy in the position), the children’s commissioner
may assign a competent staff member of the Ministry of Justice to act as a clerk temporarily.
This temporary assignment must be made only after consultation with the Chief Magistrate.

Functions: Clerks of children’s court have some specific duties under the Child Care and
Protection Act, and they are also expected to generally assist the court in performing its
functions. The specific duties of clerks in specific kinds of cases will be discussed in the Guide
in connection with those topics. A clerk of a children’s court also has some general functions
which apply to all kinds of children’s court cases.
Record-keeping: The clerk must keep a register of any matter brought before the children’s
court and open a numbered file in connection with every new matter. The clerk must mark the
appropriate file number on every document received in connection with a matter, and place all
documents in the correct file.
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Information in court files
Each file opened at a children’s court must include
the following information about every
child involved:
I full name
I date of birth
I sex
I residential address
I contact details, including
an e-mail address for the
parent, care-giver or guardian
of the child (if possible).
Each file must also contain complete
information about the case and the
case outcome:
I file number
I date of the hearing
I outcome of the hearing
I if there is an appeal or review:
 the date it was lodged
 the decision made.
 Regulations relating to
Children’s Court Proceedings,
regulation 3(c)

Assistance to the public: The clerk must also, to the best of his or her ability, assist members
of the public to complete forms and documents relating to children’s court matters.
Transfers of files between courts: If a file must be transferred from one children’s court to
another, the clerk must keep certified copies of all documents in the file, and then send the file
with all of the original documents to the other children’s court by hand, courier or registered
post.
Information to witnesses: The clerk must inform any witness who is summoned to court
about the witness fees that are available, and help the witness claim those fees if necessary.
General civil court duties: The clerk must perform the usual duties of a clerk of a civil court
as necessary to implement the Child Care and Protection Act.
Training: The Minister of Justice has a duty to ensure that clerks of the children’s court receive
training on the implementation of the Child Care and Protection Act and their specific duties
and functions under the Act.
 Child Care and Protection Act, section 39
 Regulations relating to Children’s Court Proceedings, regulation 3
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2.4 Assessors
Appointment: Assessors are selected by a children’s commissioner to assist in particular
cases. There are no set qualifications, as the assistance which is needed may differ from case
to case.
For example, the use of assessors allows children’s courts to take advantage of specialised
expertise, such as that of doctors, psychologists or educators. It also allows children’s courts
to make use of persons from the same language group or cultural group of the child, which
can help the child feel more comfortable and ensure more effective child participation. An
assessor must have knowledge and experience appropriate to the specific proceeding for
which his or her assistance is required. It is typical for a court to use either one or two
assessors in a specific case.

Functions: There are some cases where the assistance of assessors is compulsory. A children’s
commissioner must involve at least one assessor in the following matters:
(1) a dispute about the alleged sexual abuse, sexual exploitation or psychological abuse of a
child
(2) a case involving a child with a physical or mental disability or other special needs
(3) the issue of a warrant for the emergency removal of a child from the home environment
(4) the issue of a warrant for the removal of an alleged offender from home or place where the
affected child resides.
One or more assessors may also be utilised by the children’s court whenever the children’s
commissioner believes that it is in the interest of the administration of justice to do so. This
decision must be guided by the best interests of the child concerned along with any other
relevant consideration.
Assessors can assist with findings of fact, but not questions of law. A finding of fact must be
made by a majority of the children’s commissioner and assessors. However, if the children’s
commissioner is assisted by only one assessor, the view of the children’s commissioner prevails
if there is a difference of opinion. The children’s commissioner must decide any question of
law on his or her own, without the assessor’s input. The children’s commissioner is also solely
responsible for deciding whether a specific issue constitutes a question of law or a question
of fact.
Before hearing any evidence in a case, an assessor must make an oath or an affirmation
administered by the children’s commissioner, in which he or she undertakes to assists the
court in a truthful and honest manner, based on the evidence placed before the court.

Death or incapacity of assessor: If an assessor dies or, in the opinion of the children’s
commissioner, becomes incapable of continuing to act as an assessor (due to ill health or any
other reason), the children’s commissioner has discretion to decide how to proceed. There are
two options:
(1) The hearing can proceed before the remaining member or members of the court.
(2) The hearing can begin afresh after the children’s commissioner has summoned a new
assessor to replace the one who is unavailable.
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Allowances and reimbursement of
expenses: Assessors who are NOT
full-time State employees may claim
from the State an allowance in respect
of expenses they incur in connection
with the trial AND an allowance for
their services as assessors.
The Minister of Justice, with the
concurrence of the Minister of
Finance, is responsible for determining the allowances payable to
these assessors.
Assessors who ARE full-time State
employees are entitled to payment
for expenses incurred in connection
with their attendance at the trial.
 Child Care and Protection Act,

section 40 (read with Criminal Procedure
Act 51 of 1977, section 147)
 Regulations relating to Children’s
Court Proceedings, regulations 11-12

Allowances for assessors who
are NOT State employees
The maximum amounts are contained in regulations
which may be changed from time to time. As of 2019, the
maximum amounts which could be claimed for costs
were as follows:
I “reasonable expenses” for accommodation
I meals and incidentals = N$200 per day
I travel expenses = $3.50 per kilometre for use of
own vehicle (which requires presentation of proof of
ownership) OR reimbursement of invoice for travel
expenses
Air travel may be reimbursed if the Executive
Director: Office of the Judiciary is satisfied that
the use of the air transport is necessary in the
circumstances and gave advance approval.
I loss of earnings = up to N$2 500 per day (paid on
written request accompanied by satisfactory proof
that the person has suffered loss of earnings and a
recommendation by the children’s commissioner)
The expenses must be claimed from the Executive
Director: Office of the Judiciary. The amounts which can
be claimed can be adjusted by the Executive Director:
Office of the Judiciary, in response to a written request
from the assessor, if the request is supported by proof
which the Executive Director finds satisfactory.
 Regulations relating to Children’s Court Proceedings,
regulation 11
The Act refers to the “Permanent Secretary”. Since the Act
was passed, the designation “Permanent Secretary” has
been changed to “Executive Director”.

The concept of assessors is not new. Many other Namibian laws similarly make provision
for assessors to assist courts and other decision-makers in specialised matters.

Regulation 11(6) provides for allowances for persons who are required to
submit professional reports to the children’s court. This would not seem to
apply to assessors since they are themselves members of the children’s court
in respect of the cases they hear.
Regulation 11(7) refers to authority for deviations from the amounts
specified in subsections (4) or (5) of regulation 11. This was probably
intended to refer to subsections (3) or (5) instead, since subsection (4), which concerns air travel,
does not specify an amount.
 Child Care and Protection Act, section 40(6)
 Regulations relating to Children’s Court Proceedings, regulation 11(6)-(7)

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 6: Children’s Courts

�

9

3. Jurisdiction
Jurisdiction refers to the matters that a children’s court can consider and decide on.

3.1 Subject matter jurisdiction
A children’s court considers and decides on the matters covered
by the Child Care and Protection Act. There is no specific
provision which sets out the issues that a children’s court
can decide. There are references to the jurisdiction of
a children’s court throughout the Act.
Other Namibian laws mention children’s courts, but
(as of 2019) these references are all tied to issues that
fall under the Child Care and Protection Act. It is possible
that a future law might give a children’s court jurisdiction over
additional matters relating to children.
For example, section 254 of the Criminal Procedure Act 51 of 1977 says that, where a
criminal court believes that an accused person under age 18 may be a child in need of
protective services, it can stop the criminal trial and refer the child to the children’s court
for an enquiry into this issue.

3.2 Geographical jurisdiction
Jurisdiction: Courts usually hear cases that arise in the place where the court operates. The
Act takes a broad approach to the geographical jurisdiction of children’s courts, to ensure that
children’s courts are accessible to children.
A children’s court can deal with a case
in any of these circumstances:
(1) if the court covers the area where
the child involved in the matter is
ordinarily resident
The court closest to the place where
the child normally lives could deal with
a case about that child, even if the child
is temporarily somewhere else – such as
staying in a school hostel in a different
place. It might be easier to get key family
members to come to court to provide
information in the place where the child
normally lives.
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(2) if the court covers the area where the child involved in the matter happens to be
Suppose that a child went to stay with a relative in a different town to get away from
family problems. The court closest to this town where the child is now staying could deal
with the case. This approach is designed to be as convenient as possible for the child.
(3) where the case involves multiple children in different places, if the court covers the area
where any of the children is ordinarily resident or happens to be.
For example, suppose that a court is considering foster care for three siblings who lost
their parents in a car accident. One child says with an aunt in Windhoek, one child is
in a school hostel in Keetmanshoop and one child is staying with a friend’s family in
Swakopmund. The matter could be decided by a court in Windhoek, Keetmanshoop
or Swakopmund.
In cases of doubt, a children’s court will have jurisdiction over a child who is brought before
it – in line with the principle of protecting the child above all.

Transfers: A matter can be transferred from one children’s court to another children’s court if
this would be in the best interests of the child in question. In the case of a transfer, the clerk of
the original court must keep certified copies of all documents in the case file, and then send the
file with the original documents to the other children’s court by hand, courier or registered post.
 Child Care and Protection Act, section 41
 Regulations relating to Children’s Court Proceedings, regulation 3(h)

Jurisdiction and ordinary residence
In the 2016 case of MW v Minister of Home Affairs, which considered
ordin ary residence in connection with Namibian citizenship, the
Namibian Supreme Court held that “ordinary residence” requires
a regular habitual mode of life in a particular place for the time being, which
exhibits some degree of continuity apart from temporary or occasional absences. It does not
have to be permanent.
In the 2018 case of NS v Presiding Officer of the Children’s Court, the South African High Court
considered ordinary residence in the specific context of children’s court jurisdiction. It held that
“ordinarily resident” denotes something more prolonged than a mere temporary stay, but does
not have to be permanent. “Ordinary residence” essentially means the place where the child or
the child’s family resides. The Court also noted that, in the event of uncertainty about where a
child is ordinarily resident, the Act confers jurisdiction on the court before which the child is
brought. The Court also noted that South Africa’s Children’s Act (like Namibia’s Child Care and
Protection Act) does NOT make citizenship or permanent residence a jurisdictional requirement. A child’s immigration status is thus irrelevant to the question of jurisdiction. Whether the
child is legally or illegally in the country is also irrelevant to the question of jurisdiction.
 MW v Minister of Home Affairs 2016 (3) NR 707 (SC) NS and Others v Presiding Officer of the

Children’s Court (2184/18) [2018] ZAGPJHC 59 (6 February 2018), paragraphs 18-23
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4. How to bring a matter to a
children’s court
4.1 Who may approach a children’s court?
The Act contains a long list of people who can bring a matter before a children’s court. The
right to bring a matter to court for a decision is called “standing”. (Courts and lawyers also
sometimes use the Latin phrase for standing, which is “locus standi”.) Standing in cases
involving child care and protection is broad to make it easier to protect the best interests of
children.
A few provisions of the Act specify who can approach a children’s court in specific proceedings.
For example, there are specific lists of people who can approach the court on issues relating to
custody, guardianship and parental access. However, if the Act does not specify specific people
for a specific matter, then the general list applies.
The persons who may bring a matter to a children’s court are as follows:
(1) a child who is affected by or involved in the matter
Minor children can normally bring court proceedings only with assistance from a parent
or guardian. The Act makes an exception to this rule, by allowing children to approach
the children’s court directly, on their own. This is important because the parent or
guardian might be part of the problem that needs to be addressed.
(2) any person with parental responsibilities and rights in respect of a child
This obviously includes parents. It could also include a guardian other than a parent, or
someone with parental powers over the child due to the child’s placement in their care
by court order (including a foster parent, a kinship care-giver or the management of a
residential child care facility).
(3) the care-giver of a child
The Act defines a “care-giver” as “any
person other than a parent or guardian,
who takes primary responsibility for
the day-to-day care of a child”. This
includes:
(a) a foster parent
(b) a kinship care-giver (a member
of the child’s family or extended
family who is caring for a child
with the express or implied consent
of the child’s parent or guardian,
or because of a court order)
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For purposes of the definition of “kinship care”,
a “family member” includes a grandparent,
step-parent, brother, sister, uncle, aunt or
cousin of the child. It also includes any
person with whom the child has developed a
significant relationship that resembles a family
relationship. The test is the psychological or
emotional attachment on the part of the child.
For example, this might include a close family
friend.
 Child Care and Protection Act,
section 1 (definition of “family member”)
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(c) a primary caretaker (a person other than the parent or other legal care-giver of a
child, whether or not related to the child, who takes primary responsibility for the
daily care of the child with the express or implied permission of the parent who has
custody of the child)
(d) a person who cares for a child while the child is in a place of safety
(e) the person who is the head of a facility where a child has been placed (such as a
children’s home or a child detention centre)
(f) the child who is the head of a child-headed household.
Some of the categories listed in the definition are overlapping. The idea is that the
person who is actually caring for a child on a daily basis should be able to approach the
children’s court on issues involving the child.
(4) any person acting in the interest of a child;
It has been noted in South Africa, where the Children’s Act uses this same phrase, that
this category could include a wide range of persons such as social workers, teachers,
doctors, neighbours, interested community members or people working for nongovernmental organisations.
(5) any person acting on behalf of a child who cannot act in his or her own name
This category could include the same people as the previous one. It might also include
a parent or guardian acting on behalf of a very young child.
(6) any person acting as a member of, or in the interest of, a group or class of children
This is a broad category that might include, for example, a non-governmental organi
sation, a child protection organisation or a staff member of a children’s home acting in
the interest of the children accommodated at that home.
(7) any person acting in the public interest, including the Minister or a staff member of the
Ministry who is authorised by the Minister
This is another broad and flexible category that might include children’s rights organisations or a child protection organisation, as well as a Ministry official or social worker.

1+1=2
ABCD
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(8) the Children’s Advocate.
The Children’s Advocate is an official in the Office of the Ombudsman who focuses on
issues relating to children and can receive complaints from children about violations of
their rights. (See Chapter 4 of this Guide.)
 Child Care and Protection Act, sections 1 (relevant definitions), 52, 149(1)
 Centre for Child Law v Hoërskool Fochville 2016 (2) SA 121 (SCA), paragraph 23;

S v V and Others (439/2015) [2016] ZAECMHC 12 (15 March 2016)
(cases interpreting similar South African provision on who can bring a matter to a children’s court)

It would thus seem that the legislature intended to create wide and generous mechanisms
for the protection and enforcement of children’s rights beyond that available to them at
common law.
 Centre for Child Law v Hoërskool Fochville 2016 (2) SA 121 (SCA), paragraph 23
(commenting on the similar provision in the South African Children’s Act 38 of 2005)

Examples from South African training materials
“Jonathan (15) lives with his mother. His parents were never married, but Jonathan has never
met his father. His mother has always told him his father is not interested in him and does not
want to know him. At an inter-school sports meeting Jonathan is approached by a younger
boy named David who tells him that they are in fact half-brothers, and that his father has
been trying to get to meet him for a number of years, but Jonathan’s mother will not allow it.
Jonathan confronts his mother, who admits the man is his father but says that she does not want
Jonathan to have anything to do with him. Having failed to persuade her, Jonathon goes to the
Legal Aid Board, where a lawyer is appointed for him. Acting on Jonathon’s instructions, the
lawyer brings an application to the children’s court (in Jonathon’s name) to have contact with
his father. The court papers are served on his mother and his father. His mother opposes, but
his father does not. The court, after considering all the information placed before it, finds that
it would be in Jonathan’s best interests to have contact with his father.”
“Childline hears about an illegal adoption where a mother ‘sold’ her baby to a couple, with
no social work involvement. A ‘fly by night lawyer’ arranged the adoption, and drafted what
he calls an ‘adoption contract’. The mother phones Childline and tells the story, but she does
not reveal her name (though she does give the lawyer’s name) and is not prepared to bring
an application to court because she is afraid that if she does she will be in trouble. Childline
successfully brings an urgent application in its own name on behalf of the baby (who has not
yet been named), with the lawyer as the respondent. The court issues an interdict forcing the
lawyer to reveal where the baby is, and causing the baby to be brought to a social worker so
that care proceedings can be initiated. In this case, Childline is acting on behalf of a child that
cannot act in his or her own name and is also acting in a child’s interests. It could also be acting
in the public interest – as the prevention of illegal adoption is important.”
 C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 2”, 22 May 2009, page 50
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4.2 How to approach a children’s court
A person who wants to bring a matter before a children’s court must file certain simple forms
with the clerk of the court. The clerk of the children’s court has a legal duty to help with the
completion of the forms.
(1) Many matters will be initiated by the completion of Form 6, which is appended to the Child
Care and Protection Regulations. This Form is used when the matter involves custody, guardianship, access, complaints about guardianship or tutorship, parenting plans or kinship care:
Form 6: This Form sets out the issue and the persons involved.
When the clerk of the children’s court receives Form 6, he or she will prepare Form 7:
Form 7: This Form gives notice of the application to affected persons or interested
persons so that they can have an opportunity to make representations.
(2) If the matter involves some other issue, the person approaching the court must complete
two Forms appended to the Regulations relating to Children’s Court Proceedings:
Form 1: This Form sets out the issue and the persons involved.
Form 3: This Form gives notice of the application to affected persons or interested
persons so that they can have an opportunity to make representations. The person
who is bringing the matter to the children’s court may have names and contact details
information which are relevant to this form. Otherwise, the clerk will assist.
In either case, the clerk of the children’s court must refer
the matter to the children’s court with all relevant documen
tation within five days, unless another timeframe is set in
respect of a specific issue by the Act or the regulations.

The applicant
submits a form to
the clerk of court
which explains the
issue and identifies the
persons involved.

The children’s commissioner in charge of that children’s court
must take the next step within seven days. There are three
possibilities:
(1) set up a pre-hearing conference, if there are opposing
parties who disagree
(2) set up lay-forum proceedings in appropriate circumstances
(3) schedule the matter to be heard and decided in the
children’s court.
Timeframes are set for each step to avoid administrative delays. Pre-hearing conferences and lay-forum
proceedings are discussed in section 7 of this chapter.
 Child Care and Protection Act, section 52(1)
 Child Care and Protection Regulations, Forms 6 and 7
 Regulations relating to Children’s Court Proceedings,

regulations 3(f), 4(1)-(2), Forms 1 and 3

The clerk of court must
submit the matter to the
children’s commissioner
within 5 days.

The children’s commissioner
must take one of three
steps within 7 days:
(1) pre-hearing conference
(2) lay-forum proceedings
(3) hearing in children’s
court.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 6: Children’s Courts

�

15

4.3 Parties in children’s court proceedings
Any child who is affected by a matter which is before a children’s court is automatically a
party to the proceedings.
Regardless of who has approached the children’s court in a specific matter, the following
persons have a right to be parties to any children’s court proceedings if they wish:
(1) the Minister
(2) a staff member of the Ministry authorised by the Minister
(3) the Children’s Advocate.
National human
The ability to participate as a party is important, because
parties have a right to be present at the proceedings and to
receive all the relevant documentation, as well as the right
to present their own evidence and input to the court. Parties
also have a right to appeal decisions in a children’s court
case, where the Act provides for appeals.
The child is automatically a party to cement the principle
of child participation. This ensures that the child or some
one representing the child can participate fully in the
matter.
The right to be a party allows Ministry staff and the
Children’s Advocate to play a monitoring role to help ensure
that the Act is properly implemented. Furthermore, because
the other parties who are directly involved with the matter
may be part of the problem, the perspective of impartial
experts like Ministry staff and the Children’s Advocate may
be helpful to the court.

rights institutions
should have the
power to support
children taking cases
to court, including
the power (a) to take
cases concerning
children’s issues
in the name of the
national human
rights institutions
and (b) to intervene
in court cases to
inform the court
about the human
rights issues involved
in the case.
 Committee on the
Rights of the Child,
General Comment No. 2
(2002), paragraph 14
(acronym spelt out)

The Act does not specify the procedure for enabling the
Ministry or the Children’s Advocate to exercise the right to
be a party to any children’s court proceedings. The Court could notify the Minister and
the Children’s Advocate of all children’s court proceedings which are initiated, so that
these officials can assert their rights to be parties if they wish. Alternatively, the court
could make its docket of children’s court proceedings public (without revealing the name
or identity of any child involved), so that the burden is on the Ministry and the Children’s
Advocate to approach the court to intervene if they wish.
In the case of a child protection hearing, the parties to the case include any person identified by
the children’s court as having an interest in the child protection hearing. This identification
must be made on written request, which could come from the person in question or from
the designated social worker involved in the case. Interested persons can be extended family
members or anyone else who has a close connection to the child. A person identified in this
way becomes a party to the case and is thus entitled to receive notices about the proceedings
along with other parties.
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For example, an extended family member with an interest in the child protection hearing
might be the child’s grandparent, aunt, uncle or sibling. In some cases, a teacher, a friend
or even a neighbour might be considered as having a close connection to the child and an
interest in the child protection hearing.
 Child Care and Protection Act, sections 53, 143(2)-(3)

5. Legal representation
Right to engage own lawyer: Parties
to a children’s court proceeding can
be represented by a legal practitioner
of their choice, engaged at their own
expense.
Court-ordered legal representation
for a child: If a child involved in a
matter in a children’s court does not
have legal representation, the children’s
court must order that legal representation be provided for the child in certain
situations:
(1) if the child requests legal repre
sentation, giving due regard to
the child’s age, level of maturity
and stage of development and the
reasonableness of the request
(2) if a social worker report recom
mends legal representation for
the child
(3) if there is evidence or allegations
of sexual, physical or psycholo
gical abuse of the child
(4) if any other party besides the child
has legal representation
(5) in any other situation where it
appears that the child would
benefit substantially from legal
representation, during the proceedings or in terms of achieving
the best possible outcome for the
child.

Guidelines on legal
representation of children
Any legal practitioner representing a child should
follow these guidelines.

(1) The legal practitioner must attempt to gain the
trust of the child, and be mindful of the fact
that the child may be severely traumatised.
The legal practitioner must approach the child
with care and understanding.
(2) The child is entitled to request a different legal
practitioner if the children’s commissioner finds
that the child is not comfortable or satisfied
with the appointed legal practitioner.
(3) The legal practitioner must attempt to establish
the level of understanding of the child and
adjust the level of interaction with the child
accordingly.
(4) A child who has a sufficient level of under
standing must be allowed to give independent
instructions to his or her legal practitioner,
free from any interference from a parent,
guardian or care-giver.
(5) The legal practitioner must explain the child’s
legal rights and any other issues related to
the children’s court proceedings in a manner
appropriate to the age and level of understanding of the child.
(6) The legal practitioner must uphold the highest
standards of ethical and professional conduct.
 Regulations relating to Children’s Court Proceedings,
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The court may order that legal representation be provided for a child in these circumstances in
any of these three ways:
(1) The court may order one or more of the other parties to pay the costs of legal representation
for the child.
(2) The court may order that legal representation for the child must be provided by State
legal aid, at State expense – IF the court is satisfied that the child’s parent, guardian or
care-giver is unable to pay the costs of a legal practitioner AND that substantial injustice
would occur if the child has no legal representation. In this case, the legal practitioner may
be chosen from the roster kept by the Ministry of Justice for this purpose.
(3) The court may order that the child be assisted by a children’s court assistant.
The child’s parent or guardian does NOT have to give consent to the provision of legal assistance
for the child.
The child is entitled to consult privately with the legal practitioner or children’s court assistant
who is representing or assisting the child. This cannot be prevented by the child’s parent,
guardian or by any other person with physical control of the child.
This rule is important, because the case could involve abuse or mistreatment of the child by
the parent or guardian.

Court-ordered legal representation for another party: The children’s court may order
that legal representation for any other party to the case must be provided by State legal aid, at
State expense – IF the court is satisfied that the person in question is unable to pay the costs
of a legal practitioner AND that substantial injustice would occur if that person has no legal
representation.
Roster of lawyers specialising in children’s matters: The Executive Director of the Ministry
of Justice must make sure that the Directorate of Legal Aid keeps a roster of legal practitioners
who specialise in matters relating to child care and child protection. This roster must contain
details about each legal practitioner who is listed, including each legal practitioner’s specific
area of specialty (such as adoption, custody and guardianship or child exploitation).
A legal practitioner may apply to the Ministry of Justice to have his or her name included in the
roster. The application must include:
I a statement from the legal practitioner confirming that he or she is familiar with the Child
Care and Protection Act and has knowledge or experience in matters relating to child care
or child protection
I certified copies of his or her qualifications.
The Executive Director must respond to each applicant in writing within 30 days of receiving
the application as to whether or not that legal practitioner’s name has been included in the
roster. If the application to be listed on the roster has been refused, the Executive Director must
give written reasons for the refusal.
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The Executive Director must circulate an updated roster to children’s courts at least once
every six months. The roster must be available to children’s commissioners and members of the
public, so that they can find out what legal practitioners specialise in children’s matters.
 Child Care and Protection Act, section 58
 Regulations relating to Children’s Court Proceedings, regulation 13 (2)-(7)

NOTE: The Act refers to the “Permanent Secretary”. Since the Act was passed,
the designation “Permanent Secretary” has been changed to “Executive Director”.

The importance of legal representation for a child
Sometimes parents argue over issues like child custody or access because they are angry
with each other, resentful because their relationship came to an end, or jealous that the other
parent has a new partner. In situations like these, a parent may lose sight of the child’s best
interests. In such cases, it may be necessary for the child to have a legal representative who
can help put forward the child’s views. A lawyer representing the child can bring witnesses or
documents to court which will help the children’s commissioner understand the child’s views
and what might be in the child’s best interests. The child’s lawyer can also question the parties
to the case and any other witnesses. This can give the child a more effective voice in court.

I would like to go and
live with my dad. My
mommy often leaves
us home alone without
any food. Sometimes
she brings home men
that we don’t know.
Then we have to go
and stay with the
neighbour who lives
next door. Her name is
Auntie Felicity. I don’t
know her surname.

We need to give
the court more
information about
this problem. We
will go to your
house, and you can
take me to see this
neighbour. We will
ask her to come
to court and talk
about the times
when she takes
care of you.

Role of a child’s legal practitioner
The legal practitioner stands squarely in the corner of the child and has the task of
presenting and arguing the wishes and desires of that child. This task is not without certain
inbuilt limitation. The legal practitioner does not only represent the perspective of the
child concerned. The legal practitioner should also provide adult insight into those wishes
and desires which have been confided and entrusted to him or her as well as apply legal
knowledge and expertise to the child’s perspective. The legal practitioner may provide the
child with a voice but is not merely a mouthpiece.
 Soller NO v G & Another 2003 (5) SA 430 (W), paragraph 27
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6. Curators
Whether or not a child has legal presentation, a children’s court can appoint a curator ad litem
for any child if the court believes that this would be in the best interests of the child.
A curator ad litem is a person appointed by the court to conduct litigation in the name and in the
interests of the minor. Curator ad litem is a Latin phrase which can be translated as “a guardian
for the lawsuit”. This curator ad litem will often be a close relative of the child, or it might be
a legal practitioner who is appointed to act as a curator (rather than as a legal representative).
The test for the appointment of a curator ad litem is whether the court believes that this would
be in the best interests of the child. Guidance for applying this test can be found in South
African case law, which recognises four instances when a curator ad litem can be appointed:
(1) where the minor has no parent or guardian; (2) where the interests of the minor clash with
those of the parent or guardian, or where a possibility of such a clash exists; (3) where the
parent or guardian of the minor cannot be found; or (4) where the minor’s parent or guardian
unreasonably refuses to assist the minor.
The High Court has long had the power to appoint a curator ad litem when this appears to be
necessary, but this power is a new tool for the children’s court.

Three types of curators in Namibian law
There are three types of curators in Namibian law who can act on behalf of a minor, or a person
who is mentally incapacitated or for some other reason incapable of handling their own affairs:

(1) Curator ad litem — a curator for litigation
(2) Curator bonis — a curator of goods (appointed to handle the person’s financial and
property interests)
(3) Curator ad personam — a curator for the person (appointed to look after the daily living
needs of the person in question).
The Child Care and Protection Act provides only
for the appointment of a curator ad litem.

 Child Care and Protection Act, section 47(2)(f)
 Brossy v Brossy (602/11) [2012] ZASCA 151 (28 September 2012), paragraph 19

 Legal Aid Board in re Four Children (512/10) [2011] ZASCA 39 (29 March 2011), paragraph 12
 Committee on the Rights of the Child, General Comment No. 12 (2009), paragraphs 35-37

 T Boezaart & DW de Bruin, “Section 14 of the [South African] Children’s Act 38 of 2005 and the

child’s capacity to litigate”, De Jure Law Journal, Volume 44, Issue 2, 2011, pages 422-23
 Trynie Boezaart, “The role of a curator ad litem and children’s access to the courts”,
De Jure Law Journal, Volume 46, Issue 3, 2013
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What is the difference between a curator and a legal representative?
The role of a curator is different from that of a legal representative.

CURATOR AD LITEM

LEGAL REPRESENTATIVE

A curator ad litem assists the court and
the child by independently advancing the
child’s best interests. A curator does not
have to follow the child’s instructions.

A legal representative of a child
takes instructions from the child as a client
and represents the child’s views — regardless of
whether the legal representative believes that the
child’s stance is in the child’s own best interests.

The Duties of a Curator ad litem for Children
The position of a curator ad litem is a responsible one because the court depends on his or her
report. The child must be interviewed without delay, the child must be informed of the reason
for the visit and the curator must make such further enquiries as he or she deems necessary.
The curator’s report should bring any facts or circumstances pertinent to the application to
the court’s attention. The curator ad litem represents the best interests of the child by advancing
all arguments that can reasonably be put forward on the child’s behalf. This denotes the real
difference between a curator ad litem and a child’s legal representative. The curator ad litem,
while assisting the court and the child during the legal process, advances the child’s best interests;
the legal representative takes instructions from the child and represents the child’s views. […]
Whether these different roles should be undertaken by the same person in a particular case by
and large depends on the experience, skills and qualifications of the person concerned. It is also
undesirable for a person to be both curator and legal representative if the earning of professional
fees might create a conflict of interest. A curator ad litem may in his or her official capacity be
substituted as a party in place of the child. The court may appoint a curator ad litem for a child
without his or her knowledge and even against his or her will if it can be shown to the court that
the appointment will be for the child’s benefit and in his or her best interests.
 Trynie Boezaart, “The role of a curator ad litem and children’s access to the courts”,
De Jure Law Journal, Volume 46, Issue 3, 2013, section 5 (footnotes omitted)
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The role of curators
Examples from South Africa
The cases listed here all involve the appointment of curators ad litem for minors by High Courts in
South Africa. However, they give some idea of the range of functions that a curator can play. Note
that children’s courts in Namibia have authority to appoint a curator ad litem only “in respect of
any particular child” (Child Care and Protection Act, section 47(2)(f)). This would not seem to
prevent the appointment of curators to investigate the circumstances of a group of children which
could be identified with particularity in respect of any children’s court proceedings.
I

I

I

I

I

I

I

S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC): This case involved
the criminal sentencing of the primary care-giver of young children. The Constitutional Court
appointed a curator ad litem to investigate the circumstances of the children who were affected.
A curator was appointed in a similar situation in S v S (Centre for Child Law as Amicus Curiae)
2011 7 BCLR 740 (CC).
AD v DW 2008 (3) SA 148 (CC): The Constitutional Court appointed a curator ad litem
to investigate, advise on and represent the interests of a baby, in a case where an American
couple applied for sole guardianship in order to remove the baby from South Africa and
adopt the baby in the United States.
S v J 2011 (3) SA 126 (SCA): The Supreme Court of Appeal appointed a curator ad litem
to present argument on behalf of a four year-old child caught up in a dispute between her
father and her maternal grandparents, even though the case was already at the appeal stage.
The Court required up-to-date information about the circumstances of the child in order to
establish what would be in the child’s best interests.
Ex Parte MEC for Social Development, Women, Children and People with Disabilities,
North West (For the Appointment of a curator ad litem), case no 18923/11, North
Gauteng High Court: The Court appointed a curator ad litem to investigate the circumstances
surrounding the cases of 15 children, in a situation where a presiding officer in the children’s
court had made allegations that the adoption practices being followed by a care and protection
organisation were tantamount to child trafficking.
Ex parte Centre for Child Law in re: six minor children, case no 11762/2012, KwaZuluNatal High Court, Durban: The Court appointed a curator ad litem to conduct an enquiry
and report to the Court on the circumstances of the inter-country adoption of six children and
to determine whether the legal rights of the children were infringed.
The MEC for Social Development, KwaZulu-Natal v Patricia Dawn Irons NO:
KwaZulu-Natal, case no 5919/12, KwaZulu-Natal High Court, Pietermaritzburg: The
KwaZulu-Natal High Court appointed a curator ad litem to investigate the situation of
children who were removed from a children’s home that had been closed down by the
government and moved to other places, and to advise on the best interests of these children.
The Amazing Grace Children’s Home v The Minister for Social Development: Gauteng,
case no 44443/2012, South Gauteng High Court: The Court appointed a curator ad litem
to protect the interests of the children living in a children’s home that was being threatened
with closure.
 summarised from information in Trynie Boezaart, “The role of a curator ad litem and children’s

access to the courts”, De Jure Law Journal, Volume 46, Issue 3, 2013, section 6 (footnotes omitted)
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7. Resolving disputes outside court
Alternative dispute resolution mechanisms are included in the Act to encourage parties to
resolve problems by agreement between themselves, without formal court proceedings. This
is often a good approach for children and their families because it can reduce conflict and
confrontation, as well as being a very participatory method for dispute resolution. It can also
take pressure off courts and social workers by reducing their caseloads.
There are two avenues which the court can use to get parties to attempt to resolve some or all
of the issues in dispute before a court hearing takes place:
(1) Pre-hearing conferences
(2) Lay forums
(a) mediation
(b) a family meeting
(c) referral to a traditional authority.
The subsections below will examine each of these options in detail.
These avenues are not mutually exclusive. A children’s commissioner could refer a matter to
a lay forum in the hopes that it might be completely resolved. If that did not work, the parties
could be referred to a pre-hearing conference to narrow the issues in dispute. Conversely, a
pre-hearing conference might identify issues that appear to be ripe for settlement through
mediation or some other lay-forum proceeding.
 Child Care and Protection Act, section 43(1)
 Regulations relating to Children’s Court Proceedings, regulation 4(3)

7.1 Pre-hearing conferences
What is a pre-hearing conference? A pre-hearing conference is a meeting between the parties
to a matter, to settle disputes as far as possible and narrow the issues to be decided by the court.
The pre-conference hearing might result in an agreement which means that there is no need
to go to court at all. At the very least, it should reduce the number of issues in dispute. This
can shorten court proceedings, and it may make them less conflictual. Pre-trial conferences
are required in the High Court before all trials or hearings, but this is a new process for the
children’s court.

Court directives: When a children’s court refers a matter for a pre-hearing conference, the
court will decide –
I how the conference will be set up
I who will conduct the conference
I who must attend the conference
I the timeframe within which the conference must be completed
I how a record will be kept of any agreement or settlement between the parties, or any fact
emerging from the conference which ought to be brought to the court’s attention.
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Pre-hearing conference facilitator: The person identified by the children’s court to conduct
a pre-hearing conference must be either:
(1) a person with a mediation qualification: a person with a degree, diploma or other recognised
qualification in mediation
(2) a lawyer or paralegal with mediation training: a legal practitioner or paralegal not otherwise
involved in the case who has undergone training in mediation.
The clerk of the children’s court must give certified copies of all documents relevant to the
pre-hearing conference to the facilitator. The facilitator will determine the procedures to be
followed at the pre-hearing conference.

Allowances for facilitators: A person other than a State employee who facilitates a pre-hearing
conference at the direction of a children’s court is entitled to an allowance.

Regulation
11(7) refers to
authority for
deviations
from the
amounts
specified in subsections (4) or (5)
of regulation 11. This was pro
bably intended to refer to subsections (3) or (5) instead, since
subsection (4), which concerns
air travel, does not specify an
amount.
 Child Care and Protection Act,

section 40(6)

 Regulations relating to

Children’s Court Proceedings,
regulation 11(6)-(7)

Child participation: The child
involved in the matter has the right to
participate in the pre-hearing con
ference unless the children’s court
specifically decides otherwise.

Allowances for assessors who
are NOT State employees
The maximum amounts are contained in regulations
which may be changed from time to time. As of 2019,
the maximum amounts which could be claimed for costs
were as follows:
I “reasonable expenses” for accommodation
I meals and incidentals = N$200 per day
I travel expenses = $3.50 per kilometre for use of
own vehicle (which requires presentation of proof of
ownership) OR reimbursement of invoice for travel
expenses
Air travel may be reimbursed if the Executive
Director: Office of the Judiciary is satisfied that
the use of the air transport is necessary in the
circumstances and gave advance approval.
I loss of earnings = up to N$2 500 per day (paid on
written request accompanied by satisfactory proof
that the person has suffered loss of earnings and a
recommendation by the children’s commissioner)
The expenses must be claimed from the Executive
Director: Office of the Judiciary. The amounts which can
be claimed can be adjusted by the Executive Director:
Office of the Judiciary, in response to a written request
from the assessor, if the request is supported by proof
which the Executive Director finds satisfactory.
 Regulations relating to Children’s Court Proceedings,
regulation 11
The Act refers to the “Permanent Secretary”. Since the Act

Suppose that the main issue in a
was passed, the designation “Permanent Secretary” has
been changed to “Executive Director”.
dispute about custody concerns
whether or not the current cus
todial parent is inviting multiple
sexual partners into the home. The children’s court might decide it would be in the child’s
best interests for discussion of this issue to take place without the child’s involvement.
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Court interpreter: The court may direct that a court interpreter must attend the pre-hearing
conference to assist with interpretation.
Setting a date: Immediately after a children’s court has ordered a pre-hearing conference, the
clerk of the children’s court must – after consulting the facilitator – assign a date for it. This date
must be within 14 days after the court has ordered that a pre-hearing conference must take place.
If the pre-hearing conference fails to take place on the scheduled date, the clerk of the children’s
court must – again, after consulting the facilitator – arrange a new date. The clerk must also
notify the children’s court of the failure to conclude the pre-hearing conference and the reasons
why it did not take place as planned.

Venue: The Act and regulations are silent on the venue for a pre-hearing conference. It can
presumably be held at any suitable place.
Notifying participants to attend: Once a date is set for the pre-hearing conference, the clerk
of the children’s court must notify everyone who is required to attend of the date, time and place
of the conference. This notice must be sent on Form 2, which is appended to the Regulations
relating to Children’s Court Proceedings, using the standard methods for notification. If the
pre-hearing conference is postponed, the clerk of the court must notify the participants of the
new date in the same way.

Notices under the Regulations relating
to Children’s Court Proceedings
Note that this notice procedure is very similar – but not 100% identical – to the notice
procedure set out in the “Child Care and Protection Regulations”. The procedure described
in this box applies only where no notice procedure is set out in the Act or the “Child Care
and Protection Regulations” for the child’s court proceeding in question.
Unless otherwise provided for in the Act or the Child Care and Protection Regulations, notices
from the court must be served by a member of the police, a messenger of the magistrate’s court
or a person authorised by the children’s commissioner in the following manner:
(1) The notice can be served personally on the person.
(2) The notice can be given to the person’s legal practitioner, if the legal practitioner’s name
and address have been provided to the court for purposes of proceedings under the Act.
(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to be at
least 16 years of age, and employed at the same place or in charge of the place of employment.
(5) In the case of a legal person (such as an organisation), the notice can be left at its registered
office or main place of business, with a director or a responsible employee.
(6) The notice can be delivered in any other manner directed by the children’s commissioner.
This option does not appear in the notice procedure described in the “Child Care and
Protection Regulations”.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
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(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The member of the police, messenger or other person can visit the last known residential
address or place of business or employment of the person in question, to attempt to discover
the current contact details of the person, and then try to use that contact information to
serve the notice.
If all efforts to serve notice on the person in question fail, the member of the police, messenger
of the magistrate’s court or other person who attempted service must give the children’s court
proof of the attempts made.
Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations – IF the
children’s court considers it to be in the interests of justice and in the best interests of the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to the
absent person on Form 4, which is appended to the Regulations relating to Children’s Court
Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000 or
to imprisonment for up to one year or both.
A person is not subject to a penalty for non-attendance if the children’s court decided to
proceed in that person’s absence.
 Regulations relating to Children’s Court Proceedings, regulations 6(3)-(9), 7

If anyone notified to attend a pre-hearing conference refuses or fails to attend without a good
reason, the facilitator may do one of three things:
(1) proceed with the pre-hearing conference in the absence of this person;
(2) postpone the pre-hearing conference and arrange for a subpoena to get this person to attend
(3) refer the matter to the children’s court for a hearing.
The option of postponing the pre-hearing conference and organising a subpoena should be
used if the facilitator thinks that the absent person is likely to make a valuable contribution
regarding the best interests of the child in question.

Report on pre-hearing conference: The facilitator is responsible for preparing a report on the
pre-hearing conference in accordance with the court’s directions. This report must be submitted
to the children’s court within 10 days after the conclusion of the pre-hearing conference. The
report must identify any issues that have been settled between the parties and any issues that must
still be adjudicated by the children’s court.
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The children’s court will consider the report on the pre-hearing conference when the matter is
heard. If the parties have been able to agree on some of the facts or issues in dispute, this could
shorten and simplify the hearing.
For example, suppose that there is a case involving allegations of child abuse. The parties
might agree about the extent of the child’s injuries, but disagree on the cause of the injuries.
This would mean that the hearing will not have to involve evidence on the factual question
of whether the child was injured, but only evidence on the factual question of what caused
the injuries.
As another example, suppose that a mother and a father are disagreeing about custody
of their two children born outside marriage. They might agree that, no matter who gets
custody, the two children should stay together. Agreement on this issue would reduce and
simplify the issues which are in dispute.
 Child Care and Protection Act, section 43
 Regulations relating to Children’s Court Proceedings,

regulation 5 read with regulations 6 and 7

Nicolas and Naomi lived together for two years,
and had a daughter, Nicole, during that time.
Nicolas did not remain in touch with Nicole
after the relationship broke down. But when
Nicole reached age six, he wanted to begin
exercising his rights to access by having
her visit him on weekends and alternate
holidays. At the beginning of the prehearing conference, several things are
in dispute. Naomi says that Nicolas
has no access rights because he has
never paid maintenance, and that it
is not safe for Nicole to spend time
with him because he is addicted to
drugs. Nicolas says he has automatic
access rights and intends to start with
weekend visits immediately, and to take
Nicolas to see his extended family over
the forthcoming Christmas holidays. By
the end of the pre-hearing conference,
which is facilitated by a social worker
trained in mediation who knows the law
well, the couple have agreed that payment
of maintenance is not a pre-requisite for parental access, but a separate issue. Nicolas has also
conceded that his demand to take Nicole out of town for the up-coming Christmas holidays is
unreasonable. What remains in dispute is whether Nicolas is now drug-free and can safely have
contact visits with Nicole, and if so, how contact will be phased in and whether it will be under
supervision for a period of time.
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7.2 Lay forums
What is a lay forum? The Act refers to three kinds of lay forums where the parties can
attempt to settle the matter out of court. However, the wording of the Act makes it clear that
these are not the only options. The three options referred to are:
(1) mediation
(2) a family meeting
(3) referral to a traditional authority
Other lay forums might include the following:
Negotiation: This form of alternative dispute resolution is often overlooked because it is
so obvious. In negotiation, there is no impartial third party to assist the parties in their
negotiation. The parties simply work together on their own to come to a compromise. The
parties may choose to be represented by their lawyers during negotiations.
Collaborative law: This is a form of negotiation between the parties, supported by their
lawyers. It differs from negotiation in that it is based on a collaborative spirit which
means that all parties must disclose all relevant information and work together towards
a solution.
Expert determination: The issue is referred to an expert, chosen by the parties, who makes
a determination on the issue. This form of alternative dispute resolution is most appropriate
if the dispute between the parties involves a complex, technical issue. The parties can agree
that the decision of the expert will be binding or non-binding.
IMPORTANT EXCLUSION: The court may NOT refer an issue to a lay forum if it
involves allegations of abuse, or sexual abuse, of a child.

Advantages and disadvantages of lay-forum proceedings
The advantages of avoiding formal court proceedings include the consideration that in
a less adversarial context, children and parties might feel less intimidated. Also, lay forums
could provide access to inexpensive services.
Possible difficulties:
[…] case studies have shown that while informal proceedings help
some children, others feel completely vulnerable and unprotected from abusive adults in an
informal setting. Where the resulting decision is to be given legally binding status, concerns
may be raised as to how the result was reached.
 Jacqui Gallinetti, “The children’s court”,
in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act,
Juta, 2007, updated in 2012, page 4-18
(discussing the similar South African Children’s Act 38 of 2005)
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Factors to consider in lay-forum referrals: Not every case is appropriate for referral to
a lay forum, even if the case does not involve child abuse. Before referring parties to a lay
forum, the children’s court must consider all relevant factors, including –
I the vulnerability of the child concerned;
I the ability of the child to participate in the proceedings;
I the power relationships within the family; and
I the nature of any allegations made by the parties to the matter.
For example, if two parents are disputing custody of a child, a lay forum would probably be
inappropriate if there was a history of domestic violence by one partner against the other.
Furthermore, a children’s court can refer a matter to a lay forum only if it is satisfied that an
appropriate cost-free option is available, or that the parent, guardian or care-giver of the child
concerned or any other person involved in the proceedings has the financial ability to bear
any costs involved.

Three main types of lay forums: The three main types of lay forums are described here one by
one.
(1) Mediation
Mediation is a process in which a neutral
third party assists the participants to settle
a dispute without making decisions on
their behalf. The mediator does not decide
who is right, or what is in the child’s best
interests. Instead, the mediator helps the
participants to explain their points of view,
to understand each other’s positions and
to explore possible options for resolving the
dispute. Mediation is a process for reaching
agreement through co-operation instead of
confrontation.
Because mediation allows parties to play an active role in reaching decisions which they accept
as being fair within their own particular cultural and moral frame of reference, they may be
more likely to honour mediated agreements than court outcomes. Because mediation is not
strictly limited to legal issues, it can allow parties to deal with facets of the dispute which a
court hearing might not address.
Mediation may not work well where there are significant power imbalances between the parties,
or if one party feels frightened or intimidated – such as where there is a background of abuse
between the adult parties to the case. In such cases, the mediator must guard against allowing
one party to bully the other into an agreement. Some worry that women may have less bargaining
power than men in family mediations because of their general disadvantage in family and society.
Successful mediation may also depend in part on the skills of the mediator, with some mediators
struggling to remain neutral and unemotional.
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How mediation works
“Initially the mediator will explain to the participants how mediation works and will help them
to agree what the ground rules of the meeting will be. Then each participant will have an
opportunity to talk about how they see the dispute and express their views. The mediator will
summarise what the participants say so that they know they have been heard and understood.
The mediator will ask questions to clarify what participants mean by a particular statement,
and will also ask questions to check if there are aspects of the dispute which the participants
may not have previously thought about. If there is a significant power imbalance between the
participants, such as one party finding it easy to express in words what he or she feels or thinks
but the other participant finds it very difficult to talk, then the mediator will assist the participant
who struggles to communicate by, for example, affirming that it is safe for that person to speak
and ensuring that the other participant does not interrupt or undermine the person speaking.
When the participants have explained their stories and are satisfied that they have been heard,
the mediator will help them to identify possible information that may be needed to complete
the picture. For example, in a dispute about schooling for a child it may be necessary to get
input from a teacher, or get copies of progress reports so that each participant can base their
negotiations on accurate information. Reality checking is an important tool and what this
means is that the mediator will ask questions to check if something a participant says is realistic
or accurate. The mediator does not do this in a confrontational style but rather in an exploratory
way. It helps if the mediator has explained at the beginning of the process that this is what will
be done, so participants expect it when it happens.
An important part of the task of the mediator is to help the participants to identify possible
solutions to their dispute. Here the mediator must be careful not to suggest solutions but rather
to ask the participants questions which help them to think of possible solutions themselves.
Once a number of proposals have been identified, then the mediator helps the participants to
examine the proposals critically and decide for themselves which proposal best suits them. In
this way the mediator helps the participants to negotiate a resolution of their dispute without
imposing a solution on them.”
 C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 2”, 22 May 2009, pages 143-144

30

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 6: Children’s Courts

STEPS IN THE MEDIATION PROCESS

Opening phase:
The mediator explains how mediation works, builds trust,
sets ground rules and sets the agenda for the mediation.

Fact-finding:
The participants tell their stories,
explaining in turn how they see the dispute.

Clarification:
The mediator helps the participants identify further information
which is necessary to enable them to negotiate effectively.

Exploring options:
The mediator helps the participants identify possible solutions
based on the factual information they have presented.

Reality checking:
The mediator helps the participants to consider
whether proposed solutions are realistic.

Negotiating phase:
The mediator manages the participants’ negotiation so that they
agree on mutually acceptable proposals for settling their dispute.

Writing a summary:
The mediator prepares a written
summary of the settlement.

 based on C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 2”, 22 May 2009, box at page 144
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Western mediation versus African mediation
“Western mediation as it is currently practised in South Africa is a service profession, but
has also been established as an academic discipline. Mediators need to be accredited by a
professional body, and mediation generally occurs in a formal setting. Usually the person who
is the mediator has no prior relationship with the disputants. There is generally a mediation
agreement that states the “ground rules”” for the mediation process, and sets out the roles and
responsibilities of the parties to the mediation. There are recognisable stages that occur during
the mediation process. The objective of Western mediation is that consensus is reached and that
this gives rise to a settlement agreement.
Three mediator roles are generally found in Western-style divorce and family mediation:
I Firstly, there are individual mediators who do not have a prior relationship with the parties
and help the parties to settle their disputes on grounds that are mutually acceptable to the
disputing parties. This model of individual mediators is found most often in Western-style
divorce and family mediation in South Africa.
I Secondly, authoritative mediators are persons who are in authority over the disputing parties, for example managers.
I Thirdly, there are social network mediators. These are mediators who have existing relationships with the parties, and are usually respected members of the community. They are not
“neutral” but are seen as being fair. These mediators are concerned with maintaining longterm social relations and may even participate in the implementation of the agreement. Peer
or social pressure may be used to enforce the agreement.
Factors that could strongly influence the accessibility of mediation are whether the necessary
infrastructure exists, the availability of mediators, language and cultural barriers, and the cost
of mediators.
In African mediation, conflicts are seen in their social context, not as isolated events; all relevant
background information is covered during mediation. During mediation, not only the conse
quences for the parties are looked at but also the consequences for other people in the respective
families. Family ties and community networks are respected, maintained and strengthened.
Africans’ emphasis on relationships may be regarded as unique. The traditional objectives of
African mediation are to soothe hurt feelings and to reach a compromise that can improve future
relationships. The values that are upheld in African mediation are African humanistic values.
The African model can only be fully understood within the context of Ubuntu or Botho, or any
of the other names for this concept in various African languages. Ubuntu is generally understood
as the African rationale for humaneness, and is central to the African ethical system. Personhood
is expressed in the solidarity of reciprocal relationships with others, such as “a person is a person
through other people”. The ultimate objective of mediation then is to restore social equilibrium.
In family disputes, the assistance of an uncle or a respected person in the family or an elder in
the community fulfils the role and function of a mediator.
In brief, the Western approach assumes a confrontational model of dispute resolution, whereas
the African harmony model presupposes social harmony, which needs to be restored when
disrupted by conflict and dispute.”
 South African Law Reform Commission, “Family Dispute Resolution: Care of and
Contact with Children”, Issue Paper 31, December 2015, pages 216-218 (footnotes omitted)
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More Information
For more information about family mediation, see:
 South African Law Reform Commission, “Family Dispute Resolution: Care of and Contact with

Children”, Issue Paper 31, December 2015, pages 216-218

 C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton, “Draft Training

Materials on the Children’s Act, Children’s Amendment Act and Regulations, Intermediate Phase/
Module 2”, 22 May 2009, pages 143-144

(2) Family meeting
A “family meeting” means a structured meeting of family members convened and presided
over by a skilled facilitator, where the family members attempt to find solutions to a problem
involving the care or protection of a child. A family meeting must include an opportunity
for private discussion amongst the family members in the absence of the facilitator, with due
regard to the principles on child participation. The facilitator is usually a social worker, but
can be anyone the family feels will help them in making a plan – such as a pastor or a health
worker.
Family meetings – often referred to in other countries as “family group conferences” – are used
in family matters in many other countries, including New Zealand, the United States, England
and South Africa. Building on Maori culture and tradition, New Zealand pioneered the concept
of “family group conferences” which has become an international model.
In South Africa, the family group conference has been described as a process for bringing
together the people affected by a conflict in a facilitated meeting where they try to resolve the
current problem and come up with solutions that will prevent future problems. The focus is to
enable people to take responsibility for mistakes they have made and to come up with plans for
avoiding similar problems in the future.
The concept is characterised by its broad notion of “family”, which includes the child who
is of concern, other children in the family, parents, extended family members and even
significant friends and neighbours who are not related by blood. The child may be supported
by someone who can help the child express his or her views. It is up to the parents or other
persons with parental responsibility, together with the facilitator and the child, to decide who
to include.
This group of people are given ‘private’ time, in the absence of facilitators and lawyers, to reach a
plan to facilitate the safe care and protection of the affected children. The facilitator is involved in
information-giving at the beginning of the process, and in the assessment of the plan following
a decision. The facilitator sets the framework for the discussions, by pointing out what should
be resolved, what must be included in the plan and what cannot be included. In the end, however,
it is the family who decides on the way forward; the essence of the process is that it is essentially
family-driven.
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Internationally, the following principles underpin the family meeting process:
I The child’s interests are paramount.
I The child should have the resources needed to make his or her voice to be heard.
I The child’s views, feelings and solutions are as valid as those of the adults participating in
the process.
I Children are generally best-looked after within their families, so this should be promoted
where possible.
I Working in partnership with families is beneficial for children.
I Families have the ability to make rational and sound decisions about their future and the
future of the children involved.
I Given the right environment and the correct information, families instinctively know what
is best for their children.
Some say that a family meeting can have an empowering impact on children and their
families, because it enables family participation and shifts decision-making power to the
family – which can increase family support for the child. This approach can have positive
results for the child, because the plan is made by those who know the child and his or her
situation best.
On the other hand, much of the success of the process depends on the strength of the child’s
social network. The responsibility for drawing up the plan and implementing it lies solely with
the family group, which might overburden them. Allowing the family group to decide the way
forward may also open the door to manipulation and undue pressure on the more vulnerable
members of the group.
Family meetings may work better in some
cultural contexts than others. African
approaches to family issues, which
tend to focus on including
the broader family and
community, may be
a good context for
successful family
meetings.
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More Information
For more information about family meetings, see:


J McGrath, “The Background to Family Group Conferences”, NetCare 2005



C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen & A Skelton, “Draft Training
Materials on the Children’s Act, Children’s Amendment Act and Regulations, Intermediate Phase/
Module 2”, 22 May 2009, page 56

 UK Family Rights Group, “What is a family group conference?”, 2018


R Metze, N. Abma and T. Kwekkeboom, “Family group conferencing: A theoretical underpinning”,
23 (2) Health Care Analysis 2015



N Frost, F Abram & H Burgess, “Family group conferences: context, process and ways forward”
(Part 1) and “Family group conferences: evidence, outcomes and future research” (Part 2), 19 (4)
Child & Family Social Work 2013



RH Nygård & M Saus, “Is family group conferencing a culturally adequate method outside the
origin of New Zealand? A systematic review”, 20 (1) Social Work and Social Sciences Review 2019.

(3) Traditional authorities: The children’s court may refer a dispute to a traditional authority,
if the child resides in that traditional authority’s area of jurisdiction and is subject to that
system of traditional leadership. The intent here is to link customary ways of resolving disputes
with the children’s court procedures.
The advantages of this approach is that it may facilitate a community-based solution that is
likely to be accepted by all parties. Traditional authorities will be more familiar to some people
than courts, and they are more likely to understand the cultural background to the dispute.
They are often experienced problem-solvers in a particular community.
On the other hand, traditional authorities may be used to acting as decision-makers under
customary law, and not as negotiators. They may not be accustomed to applying the concept
of the best interests of the child. There may also be certain biases against women on the part
of some traditional authorities.
Traditional leaders may be well-placed to help settle disputes because they are trusted by the
parties. Furthermore, there could be some issues in dispute which are particularly within the
competence of a traditional leader. Consider this example, which is adapted from training
materials published in South Africa:
Theo is 14 years old. He was raised by his mother at the home of her parents (his grandparents).
His mother has recently died, and he continues to live with his grandparents. Their house is
close to his school. Theo’s father wants Theo to come and live with him. He claims that the
child belongs to his family, because he completed lobolo payments years before – but then
met another woman and decided to marry her. Theo does not want to live with his father. His
grandparents also feel that Theo should stay with them. They dispute that the lobolo was fully
paid. The children’s court refers the matter to the headman for the area. After the parties meet
with the headman, the headman reports to the children’s court that everyone is now agreed
that lobolo was fully paid, but that there is no agreement on where Theo should now live.
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The court considers the report and asks Theo what his views are. Theo says that, whilst he is
prepared to have contact with his father, he prefers to continue living with his grandparents.
He is not comfortable at his father’s house because he does not have a good relationship with
his father’s wife. Also, his father’s house is farther away from his school which would make
it harder for him to carry on with the school sports programme. The court listens to the other
parties and then makes an order giving custody to Theo’s grandparents, with defined access
rights for Theo’s father.

There is no obligation to reach agreement in a lay forum.
The court told my husband and I that we must discuss
Joseph’s situation with our headman. We tried that, but
I did not feel happy with what the headman suggested.

That is fine.
The referral
is designed
to see if
agreement
is possible.
If not, you
are free to
continue the
court process.

IMPORTANT: Lay forums are mechanisms for assisting parties to reach agreement IF POSSIBLE.
None of the lay forums described here have decision-making powers on matters under the
Child Care and Protection Act. There is no obligation on anyone to reach agreement in a layforum proceeding, and the children’s court should make it clear to everyone involved that
they are free to insist on having the dispute decided by the court if they are unable to reach
an agreement that they find satisfactory.

Rules and procedures for all lay-forum proceedings
Court directives: When a children’s court refers a matter for lay-forum proceedings, the
court will decide –
I how the lay-forum proceeding will be set up
I who will conduct the proceeding
I who must attend the lay-forum proceeding
I the timeframe within which the lay-forum proceeding must be completed
I how a record will be kept of any agreement or settlement between the parties, or any fact
emerging from the lay-forum proceeding which ought to be brought to the court’s attention
Lay-forum facilitators: The person nominated by the children’s court to conduct a lay forum
must be –
(1) a social worker who has undergone training in mediation skills
(2) a traditional leader who has undergone training in mediation
(3) a pastor or other religious leader with a theology degree who has undergone training in
mediation.
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The clerk of the children’s court must give certified copies of all documents relevant to the layforum proceeding to the facilitator. The facilitator will determine the procedures to be followed
at the lay-forum proceeding.

Allowances for facilitators: A person other than a State employee who facilitates a lay forum
at the direction of a children’s court is entitled to an allowance.

Regulation
11(7) refers to
authority for
deviations
from the
amounts
specified in subsections (4) or (5)
of regulation 11. This was pro
bably intended to refer to sub
sections (3) or (5) instead, since
subsection (4), which concerns
air travel, does not specify an
amount.
 Child Care and Protection Act,

section 40(6)

 Regulations relating to

Children’s Court Proceedings,
regulation 11(6)-(7)

Child participation: The chi ld
involved in the matter has the right
to participate in the lay-forum pro
ceeding unless the children’s court
specifically decides otherwise.
Court interpreter: The court may
direct that a court interpreter must
attend the lay-forum proceeding to
assist with interpretation.

Allowances for assessors who
are NOT State employees
The maximum amounts are contained in regulations
which may be changed from time to time. As of 2019, the
maximum amounts which could be claimed for costs
were as follows:
I “reasonable expenses” for accommodation
I meals and incidentals = N$200 per day
I travel expenses = $3.50 per kilometre for use of
own vehicle (which requires presentation of proof of
ownership) OR reimbursement of invoice for travel
expenses
Air travel may be reimbursed if the Executive
Director: Office of the Judiciary is satisfied that
the use of the air transport is necessary in the
circumstances and gave advance approval.
I loss of earnings = up to N$2 500 per day (paid on
written request accompanied by satisfactory proof
that the person has suffered loss of earnings and a
recommendation by the children’s commissioner)
The expenses must be claimed from the Executive
Director: Office of the Judiciary. The amounts which can
be claimed can be adjusted by the Executive Director:
Office of the Judiciary, in response to a written request
from the assessor, if the request is supported by proof
which the Executive Director finds satisfactory.
 Regulations relating to Children’s Court Proceedings,
regulation 11
The Act refers to the “Permanent Secretary”. Since the Act
was passed, the designation “Permanent Secretary” has
been changed to “Executive Director”.

Setting a date: Immediately after a children’s court has ordered a lay-forum proceeding, the
clerk of the children’s court must – after consulting the facilitator – assign a date for it. This date
must be within 14 days after the court ordered that a pre-hearing conference must take place.
If the lay-forum proceeding fails to take place on the scheduled date, the clerk of the children’s
court must – again, after consulting the facilitator – arrange a new date. The clerk must also
notify the children’s court of the failure to conclude the lay-forum proceeding and the reasons
why it did not take place as planned.

Venue: The Act and regulations are silent on the venue for a lay-forum proceeding. It can
presumably be held at any suitable place.
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Family meetings should ideally take place in in a neutral yet comfortable place, which is
not the family’s house or the facilitator’s office.

Notifying participants to attend: Once a date is set for the lay-forum proceeding, the clerk
of the children’s court must notify everyone who is required to attend of the date, place and time
of the conference. This notice must be sent on Form 2, which is appended to the Regulations
relating to Children’s Court Proceedings, using the standard methods for notification. If the
lay-forum proceeding is postponed, the clerk of the court must notify the participants of the
new date in the same way.
Notices to attend a lay forum must be served in the same way as notices to attend a pre-hearing
conference. See the box on pages 25-26 above.
If anyone notified to attend a lay-forum proceeding refuses or fails to attend without a good
reason, the person conducting the proceeding may do one of three things:
(1) proceed with lay-forum proceeding in the absence of this person;
(2) postpone the lay-forum proceeding and arrange for a subpoena to get this person to attend
(3) refer the matter to the children’s court for a hearing.
The option of postponing the lay-forum proceeding and organising a subpoena should be
used if the facilitator thinks that the absent person is likely to make a valuable contribution
regarding the best interests of the child in question.

Report on lay-forum proceedings: The facilitator is responsible for preparing a report on the
lay-forum proceeding in accordance with the court’s directions. This report must be submitted
to the children’s court within 10 days after the conclusion of the lay-forum proceeding. The
report must record any agreement or settlement that the parties may have reached in respect of
the matter, and any fact emerging from the lay-forum proceedings which ought to be brought
to the notice of the children’s court.
Settling matters out of court: If a matter is settled out of court in a lay-forum proceeding
and the settlement is accepted by all parties involved in the matter, the clerk of the children’s
court must submit the settlement to the children’s court for confirmation or rejection. The court
must consider the settlement and decide whether or not to confirm it.
(1) The court can confirm the settlement and make it an order of court if it is in the best
interests of the child concerned. Before deciding whether to confirm or reject the settlement,
the court may refer the issue back to the parties for reconsideration of specific issues.
(2) The court must reject the settlement if it is not in the best interests of the child. In that case,
the court will order that the matter be brought before the children’s court for a decision.
The requirement that the court must approve a settlement agreement is designed to make
sure that the agreement protects the rights and best interests of any children involved.
 Child Care and Protection Act, section 1 (“family meeting”), section 44
 Regulations relating to Children’s Court Proceedings, regulation 5 read with regulations 6 and 7
 C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,

“Draft Training Materials on the Children’s Act, Children’s Amendment Act
and Regulations, Intermediate Phase/Module 2”, 22 May 2009
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8. Children’s court proceedings
8.1 Setting a date for court proceedings
When a matter is brought to a children’s court, the court may decide to refer it to a pre-hearing
conference or a lay-forum proceeding. If the matter is not entirely resolved outside court, it will
come back to the court at the end of the mandated process for a hearing.
If the matter was not referred for one of these processes, then it will come straight to the court
for hearing and decision.
The children’s commissioner must set a date for the court proceedings which is within 30 days
from the date of the original submission of the matter to the children’s commissioner OR the
referral back to the children’s commissioner after the pre-hearing conference or lay-forum
proceeding.
 Regulations relating to Children’s Court Proceedings, regulation 6(1)-(2)

8.2 Notice to parties and other interested persons
Who must get notice: Once a date is set for the court proceedings, the clerk of the children’s
court must give notice of the date, place and time to all parties to the case and anyone else who
is required to be notified to attend court for the matter. The children’s commissioner will direct
the clerk of court on who must be notified to attend the proceedings.
The affected child: Any child who is affected by a matter to be adjudicated in the children’s
court is automatically a party to the proceedings in question. The person with physical
control of the child concerned must ensure that the child attends the proceedings of the
children’s court, unless the clerk of the children’s court or the court directs otherwise. This
could be a parent, a guardian, a foster parent, a kinship carer or the person in charge of a
facility or a place of safety. Even if the child is an infant who cannot participate in the court
proceedings, it may be useful to observe the child to see if the child appears to be clean,
well-nourished and free from any obvious signs of abuse.
Other parties: The other parties may include the Minister, a staff member of the Ministry
who is authorised by the Minister and the Children’s Advocate, all of whom have the right
to be parties to any case under the Act. In the case of a child protection hearing, the parties
to the case include any person identified by the children’s court as having an interest in the
child protection hearing. As discussed above, this identification must be made on written
request, which could come from the person in question or from the designated social worker
involved in the case. Interested persons can be extended family members or anyone else who
has a close connection to the child. A person identified in this away becomes a party to the
case and is thus entitled to receive notices about the proceedings along with other parties.
Other persons required to be notified to attend: This includes the relevant child’s parents,
guardian, custodian, care-giver or any person identified by the court or the relevant social
worker as having an interest in the matter before the court, including the investigating
social worker concerned.
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Method of notice: Unless the Act or regulations give other instructions in respect of a specific
type of matter, the clerk must notify the relevant persons on Form 4, which is appended to
the Regulations relating to Children’s Court Proceedings, using the standard methods for
notification. This notice should go out as soon as possible, but not later than 14 days before
the date of the court hearing.
A children’s court may proceed to consider a matter only if it is satisfied that the relevant parties
have received notice of the court proceedings, or that reasonable attempts have been made to
notify them.
 Child Care and Protection Act, sections 53, 56(3), (4) and (7), read together with section 143(2)-(4)
 Regulations relating to Children’s Court Proceedings, regulations 6(3) and (7)

Notices under the Regulations relating
to Children’s Court Proceedings
Note that this notice procedure is very similar – but not 100% identical – to the notice
procedure set out in the “Child Care and Protection Regulations”. The procedure described
in this box applies only where no notice procedure is set out in the Act or the “Child Care
and Protection Regulations” for the child’s court proceeding in question.
Unless otherwise provided for in the Act or the Child Care and Protection Regulations, notices
from the court must be served by a member of the police, a messenger of the magistrate’s court
or a person authorised by the children’s commissioner in the following manner:
(1) The notice can be served personally on the person.
(2) The notice can be given to the person’s legal practitioner, if the legal practitioner’s name
and address have been provided to the court for purposes of proceedings under the Act.
(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to be at
least 16 years of age, and employed at the same place or in charge of the place of employment.
(5) In the case of a legal person (such as an organisation), the notice can be left at its
registered office or main place of business, with a director or a responsible employee.
(6) The notice can be delivered in any other manner directed by the children’s commissioner.
This option does not appear in the notice procedure described in the “Child Care and
Protection Regulations”.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The member of the police, messenger or other person can visit the last known residential
address or place of business or employment of the person in question, to attempt to discover
the current contact details of the person, and then try to use that contact information to
serve the notice.
If all efforts to serve notice on the person in question fail, the member of the police, messenger
of the magistrate’s court or other person who attempted service must give the children’s court
proof of the attempts made.
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Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations –
IF the children’s court considers it to be in the interests of justice and in the best interests of
the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to the
absent person on Form 4, which is appended to the Regulations relating to Children’s Court
Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000 or
to imprisonment for up to one year or both.
A person is not subject to a penalty for non-attendance if the children’s court decided to
proceed in that person’s absence.
 Regulations relating to Children’s Court Proceedings, regulations 6(3)-(9), 7

8.3 Conduct of proceedings
Informality: Children’s court proceedings must be conducted in an informal manner and,
as far as possible, in a relaxed and non-adversarial atmosphere which is conducive to the cooperation and participation of everyone involved.
Basic rules: The normal rules of magistrates’ court apply to many aspects of children’s courts:
I appointment and functions of staff members and officers of the court;
I issue and service of process
I appearance in court of legal practitioners
I conduct of proceedings
I execution of judgements
I imposition of penalties for non-compliance with orders of court, obstructing execution of
judgments and contempt of court.
Physical court environment: Children’s court hearings must, as far as practicable, be held in
a room furnished and designed in a manner aimed at putting children at ease. The venue should
be conducive to the informality of the proceedings and the active participation of all persons
involved, without compromising the dignity of the court. The venue used for children’s court
hearings should not be one that is ordinarily used for criminal trials. It should be accessible to
disabled persons and persons with special needs (where this is relevant).
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Children’s court hearings have, for instance, sometimes been held in the chambers of the
presiding officer rather than in the courtroom itself. However, the need for electronic
recording of the proceedings, the technology or equipment required for vulnerable witnesses,
or the number of parties involved may require that some hearings be held in a courtroom.
The Act does not talk about court attire, but in some countries the presiding officer and
lawyers do not wear court gowns at children’s court hearings.

Closed court: Children’s court proceedings are not open to the public, but only to the people
who are directly involved. They may be attended only by the following persons:
(1) the child involved
(2) any other party
(3) a person who has been notified to attend the proceedings
(4) the legal practitioner of the child or any other party
(5) a person who has obtained permission from the children’s commissioner to be present
(6) a person performing official duties in connection with the work of the court
(7) anyone else whose presence is otherwise necessary for the proceedings
(8) the designated social worker involved with the case.
Persons whose presence would be necessary might include a curator ad litem appointed for
the child, witnesses and intermediaries. Persons who might be given permission to remain
could include a friend or support person who makes the child feel more comfortable.
Article 12(1) of the Namibian
I have never before heard parents say such horrible things
Constitution states that all
about each other! I am going to ask the children to wait outside
persons are entitled to “a
during this part of the enquiry because it is not good for them
fair and public hearing” in
to hear the things their parents are saying about each other.
the determination of their
civil rights and obligations,
or any criminal charges against them, but a court or
tribunal may exclude the press and/or the public
from all or any part of the trial for reasons of
morals, the public order or national security,
as is necessary in a democratic society.
Internationally, it is common for court
proc eedings involving children to be
closed to the public.

Considering issues in the absence of the
child: The children’s court may at any point
order that all or part of the children’s court
proceedings must take place in the absence
of the child, if it is in the best interests of the
child. The reasons for a decision to consider
some matters in the absence of the child must
be recorded.
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Control of proceedings: The children’s commissioner who is presiding is responsible for
controlling the proceedings. Because parties are often unpresented, the children’s commissioner
can play an active role if necessary. The children’s commissioner may also involve a children’s
court assistant, particularly in a case where there are unrepresented parties, or assessors.
In the children’s court, the children’s commissioner is expected to play an active role, to be
sure that the parties present all relevant information. The children’s commissioner might
ask the clerk of the court to call someone as a witness, or ask witnesses questions to make
sure that they have shared all relevant information with the court. Children’s commissioners
must remain neutral, but they can still help parties present the important facts when they
do not have lawyers to guide them. This approach helps make the courts accessible to
everyone, including people who cannot afford lawyers. The children’s commissioner may
ask a children’s court assistant to help present evidence and question witnesses in order to
maintain complete impartiality.
Children’s court assistants and assessors are discussed in sections 2.2 and 2.4 of this chapter
of the Guide.

Role of a presiding officer
Ideally, presiding officers should direct court proceedings in a way that is child-friendly and
promotes family unity where appropriate. At the same time, presiding officers […] have to be
able to enforce procedural formalities to the extent that these are appropriately protective of
persons involved. They need to have sufficient experience, authority and discretion to avoid
and prevent an overly technical use of procedures and formalities where such an approach
would be inappropriately damaging to the best interests of a child or other vulnerable
person. Therefore, it is appropriate that the basic mode of functioning in the children court is
inquisitorial as opposed to accusatorial.
 Jacqui Gallinetti, “The children’s court”,
in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007,
updated in 2012, page 4-22 (discussing the similar South African Children’s Act 38 of 2005)

Clear and simple explanation of the proceedings: The children’s commissioner who is
presiding must explain to the child and any other person present at the proceedings the nature
and significance of the proceedings, in simple terms that can be understood by the child or
the other persons. This will help to ensure full participation on the part of the child and others.
Witnesses: Any person likely to be affected by an order made by a children’s court can
ask the clerk of the children’s court to summon a witness to give evidence, or to produce a
document, photograph or other material (including digital or electronic material). This request
can be made directly or through the person’s legal representative. A children’s court assistant
can also request the clerk to summon witnesses.
The children’s commissioner may also call on any person to give evidence or to produce a
document, photograph or other material (including digital or electronic material), and request
the clerk to summon a witness for this purpose.
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The clerk must summon any witness if requested to do so. A summons must be served on
witnesses and persons asked to produce documents, in the same way as a summons to give
evidence or to produce documents at a criminal trial in a magistrate’s court.
If the children’s commissioner has called on anyone to give evidence, the children’s commissioner
may question or cross-examine that person directly, or allow that person to be questioned to
the extent necessary to resolve any relevant factual dispute by any of these persons:
I the child involved in the matter
I the parent of the child
I any other person who has parental responsibilities and rights in respect of the child
I the child’s care-giver
I any person whose rights may be affected by an order that may be made by the court in the
proceedings
I the legal practitioner of any person involved in the proceedings.
The children’s court can make special arrangements for vulnerable witnesses. These are discus
sed in section 12 of this chapter.
A person who has been summoned to give evidence in a children’s court, or otherwise required
by the presiding children’s commissioner to give evidence, commits a crime if he or she fails
to comply and there is no reasonable possibility that that failure was not due to his or her fault.
The punishment is a fine of up to N$4 000 or imprisonment for up to 12 months.
If a witness is in attendance but
The father abused this child
refuses to be sworn or to make an
when she visited him. I had to take
affirmation, or to answer ques
her to hospital for treatment.
tions or produce documents, the
court can enquire into this in a
summary proceeding and, in the absence
of a just excuse for the refusal to cooperate,
sentence the witness to imprisonment for
up to two years. (A just excuse might
be, for example, that the documents the
witness is asked to produce were not
specified in the summons and he or she
has not brought them with in court.) The
court can repeat this procedure if the
witness serves the sentence imposed
and still refuses to cooperate without
just cause.

Witness fees and allowances: Any witness who complies
with a summons sent out at the request of the children’s
commissioner or a children’s court assistant is entitled
to the witness fees and allowances payable to witnesses in
criminal proceedings in a magistrate’s court, to be paid
out of State funds.
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That is a lie! She
is making up the
whole thing.

There are no witnesses in court to
give more information. I am going to
summon the doctor who examined
the child to come to court and
describe the injuries so that I can
decide if there really was abuse.

Chapter 6: Children’s Courts

Anyone summoned by the clerk of the children’s court at the request of anyone else is NOT
entitled to a witness allowance from State funds, UNLESS the presiding children’s commissioner
orders that a witness allowance be paid.
This prevents the State from having to pay for multiple witnesses who are not really relevant
to the case. Parties are welcome to bring witnesses who are prepared to come voluntarily,
without any fees or allowances, or to pay the costs of expert witnesses privately.

Deviation from time periods: The children’s court may allow a deviation from any time
period specified in the regulations, if the court considers this to be in the interest of justice and
in the best interests of the child. This can be done only if a party to the proceedings, a party’s
legal practitioner or a social worker has requested a deviation in writing, with a motivation for
the request and relevant supporting documentation.
Before making a decision on the request, the court must take into account any objections raised
by any party to the proceedings and any prejudice that a party to the proceedings might suffer
(even if that party did not raise an objection).

Adjournments: The proceedings of a children’s court may be adjourned only if good cause is
shown, taking into account the best interests of the child.
I Child protection hearings may be adjourned for a period of no longer than 14 days at a time.
I A children’s court matter OTHER THAN child protection proceedings may be adjourned
for a period of no longer than 30 days at a time.
A children’s commissioner may excuse any person who has been notified to appear before the
children’s court from appearing at proceedings held only to consider an adjournment.
For example, it would make no sense for a school-going child to be required to miss school
to attend a court session being held only to adjourn the case to a new date.
 Child Care and Protection Act, sections 47(1), 50, 54, 55(1), 56(1), (2), (5) and (6), 59, 60, 144(1),

read with Criminal Procedure Act 51 of 1977, sections 188, 189

 Regulations relating to Children’s Court Proceedings, regulation 14

9. Expert reports
Court orders for expert reports: A children’s court may order a designated social worker,
medical practitioner, psychologist, educational practitioner or any other expert to carry out an
investigation into the circumstances of a child and compile a written report on any matter, as
the court directs.
For example, the court might want a medical examination to check for signs of child abuse,
a psychological report addressing the child’s level of understanding so as to accurately determine
the consideration to be given to the views expressed by the child, a social worker report on
guardianship or custody, or a medical or psychological report on a disability of the child.

Supplementary information: The expert who is compiling a report in response to a court
order may obtain supplementary evidence or reports from other suitably qualified persons.
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Testifying in person: The court may require the expert who prepared the report to present
the findings of the investigation by testifying before the court in person.
This would give the parties an opportunity to question the expert about
his or her findings. Since parties and
other persons likely to be affected by
a children’s court order can ask the
court to subpoena relevant witnesses,
they could request the court to subpoena the expert even if the children’s
commissioner does not direct that the
report be presented by way of personal
testimony. Also, as explained below,
any person whose rights are affected
by an expert report has a right to
question or cross-examine the expert
who wrote the report and challenge
any adverse statements.

Channelling of draft
social worker reports
It should be noted that social worker reports
must be channelled through the staff member
designated by the Minister before being submitted to the children’s court. This rule is intended
to provide quality control and to harmonise the
work of State and private social workers. This
Ministry official may return the report with
directions for improvement if necessary. If so,
the social worker in question must re-submit
the revised report to the channelling officer for
final approval before it is submitted to the court.
 Child Care and Protection Act, section 33(7)-(8)
 Child Care and Protection Regulations, regulation 8
 See Chapter 5 of this Guide for more

Compensation: Any expert ordered by the
details on the channelling procedure.
court to compile a written report must be
compensated for his or her services from
State funds, if that expert is not in the fulltime employment of the State or a designated child protection organisation. The tariffs for such
services must be set by the Minister of Justice with the concurrence of the Minister of Finance.
The current tariffs for compensation were set by the Regulations relating to Children’s Court
Proceedings issued by the Minister of Justice in 2019. An expert can charge a maximum of
N$500 for each session involved in the evaluation or assessment of a person or his or her
circumstances, up to a total of five sessions, and a maximum of N$1000 for compiling the
report. The amount paid for compiling the report must be determined by the clerk of the
children’s court and approved by the Executive Director of the Office of the Judiciary. An
expert who prepares a report at the direction of the court may also claim compensation for
expenses incurred, under the same rules as those which apply to assessors. See section 2.4
of this chapter of the Guide.
Annexure 2 of the Child Care and Protection Regulations limits the fee for a court report
compiled by a private social worker or a child protection organisation to N$500 per report.

Timeframe: Any expert report must be submitted to the court within five court days after the
order was made, unless the court has approved a longer time period for purposes of practicality.
For example, the court might want a detailed psychological evaluation of the child which could
be prepared only after meeting with the child in several sessions over a longer time period.

Provision of expert report to parties: Any expert report ordered by the court must be
immediately provided to the other parties to the case.
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In the case of a child protection hearing, the parties to the case may include extended
family members or anyone else who has a close connection to the child, and who has been
designated by the children’s court as having an interest in the case.
Service would presumably take place in the same manner as notice to attend the court
proceedings, since service of expert court reports is not specifically covered in the regulations.

Written reports as evidence of facts: Any written report compiled and signed by a medical
practitioner, psychologist, designated social worker or other professional, which on the face of
it forms an authoritative opinion in respect of a child or the circumstances of a child involved
in a matter before a children’s court, or in respect of another person involved in the matter,
is admissible as evidence of the facts stated in the report – unless the presiding children’s
commissioner rules otherwise. This applies to professional reports requested by the court AND
to professional reports offered by any of the parties to the case.
A professional report is admissible as evidence even if it contains hearsay, but a report
containing hearsay is not admissible as evidence in any criminal matter where the report
might be relevant.
A written report can be evidence of facts on its own, but opinions in the report must be
presented by personal testimony to be admissible.

Opportunity to challenge expert reports: If a person’s rights are affected or prejudiced by
an expert report the court must give that person a chance to challenge the report – even if
the person is not a party to the matter. The children’s court must notify the person in question
to attend the court and give that person an opportunity –
I to question or cross-examine the expert
I to question any other person who has made a statement in the report which is prejudicial
I to dispute any statement contained in the report.
Reports are likely to be challenged when there are disputing parties, but there may be
situations where an expert report is accepted without opposition – such as in a case where
a baby is abandoned.
 Child Care and Protection Act, sections 47(2)(g), 48, 49, read together with sections 120 and 143(2)-(3)
 Regulations relating to Children’s Court Proceedings, regulation 11

10. Estimating the age of a child
The children’s court may be required to estimate the age of a person who appears to be a child
for the purposes of the Act.
For the purpose of estimating age, the children’s court may request any relevant document,
evidence or statement from any person, body or institution.
For example, the court might want to see the birth record from a hospital or clinic,
immunisation records, or the person’s baptism certificate or school records.
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The court may also refer the person to a State medical practitioner for a report estimating the
age of the person. This medical practitioner must report back to the court on Form 5, which is
appended to the Regulations relating to Children’s Court Proceedings.
The children’s court must assess the available evidence and then make an estimation of the
age of the person. The children’s commissioner must enter into the court record the estimated
age and a date of birth which corresponds to the estimated age. This will then be deemed to be
the actual age and date of birth of the person in question.
The clerk of the children’s court must transmit this information to the Executive Director of the
Ministry of Home Affairs and Immigration to be registered as the date of birth of the person
in question.
The children’s court can also order the Ministry of Home Affairs and Immigration to issue a
birth certificate to the child on the basis of this information.
 Child Care and Protection Act, sections 47(2)(h) and (3)
 Regulations relating to Children’s Court Proceedings, regulation 9

11.		 Child participation and
non-participation
Right to participate or not participate: The right to child participation has been discussed in
detail in Chapter 2 of this Guide, as it is one of the guiding principles of the Act. In brief, any child
who is of sufficient “age, maturity and stage of development” to be able to participate in a
children’s court proceeding has a right to participate in an appropriate way. The views expressed
by the child, verbally or non-verbally, must be given due consideration by the children’s court.
Every child has a corresponding right to choose NOT to participate in a matter, after being given
sufficient information about the matter to enable the child to make a decision on participation
which is in his or her best interests.

Five Principles of Child Participation
The Act contains five principles to guide child participation. They also apply to cases where
the child chooses not to participate, as some of them help to ensure that this decision is a free
choice on the part of the child.
(1) Information about context: Children must be informed of the circumstances under
which they will be asked to express their views and the impact of their views on the issue
at stake. They must also be informed about services that are potentially available to them.
(2) Protection against victimisation: Children must be protected against being punished or
victimised for expressing their views. A child who is invited to express an opinion should
be informed of the protections which are in place.
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(3) Information about outcome: Children must be informed of any decision which affects
them — whether or not they chose to participate in the process.
(4) Opportunity to complain: Children must be given an opportunity to complain if they
feel that their right to participate is not being respected. In practice, this means that
children should be informed about who to talk to if they experience problems with the
process, and asked if they have any concerns.
(5) Special measures to overcome barriers: Some children may experience specific barriers
in respect of participation — such as language barriers, disabilities or some form of
discrimination. In such cases, there may be a need to take special measures to promote
child participation.
See section 3 of Chapter 2 of this Guide for more information.
 Child Care and Protection Act, section 4(3)

I want to
stay with
my daddy
because he
gives me
sweets for
dinner!

I would prefer to stay with
my mother because she is at
home every evening and she
helps me with my schoolwork.
My father has to work very
late, and sometimes I am
alone at his house after dark.
Also, I don’t get along very
well with his new girlfriend
and her two children.

The children’s court must give each child’s view due consideration in light of the child’s age, maturity
and stage of development. In the example illustrated here, the court would listen to both children,
but it would give more weight to the view of the child who shows a good understanding of the issue
under discussion. The children’s commissioner might ask the younger child some questions to see
if she has other things to say that might be more helpful to the court.

Reasons for non-participation: If a child is unable or unwilling to participate in children’s
court proceedings, the presiding children’s commissioner must record the relevant reasons.
These will be the reasons for the finding by the court that the child is unable to participate
OR the reasons given by the child for being unwilling to express a view or preference in the
matter.
Considering issues in the absence of the child: As noted above, the children’s court may
at any point order that all or part of the children’s court proceedings must take place in the
absence of the child, if it is in the best interests of the child. The reasons for a decision to
consider some matters in the absence of the child must be recorded.
 Child Care and Protection Act, sections 4, 57
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12. Special protections for children
and vulnerable witnesses
The children’s court has several powers which it can exercise to protect children in any children’s
court matter. It can apply any of the techniques described below to reduce the trauma of a court
appearance for children or other vulnerable witnesses, on their own or in combination.
(1) Removal of any person: The children’s court can order the removal of any person from
the court after noting the reason for the removal on the court record.
This power could be useful in instances where someone is attempting to obstruct the
proceedings or to intimidate the child or other parties. It might also be used to remove
someone whose mere presence is upsetting a child involved in the matter..
 Child Care and Protection Act, section 55(2)(a),

read together with section 47(2)(e)

(2) Apply any special arrangements available to vulnerable witnesses in criminal trials:
The children’s court can apply any of the special arrangements for vulnerable witnesses
from the Criminal Procedure Act 51 of 1977, with appropriate adaptations, to any children’s
court proceeding.
In 2004, the Criminal Procedure Act 51 of 1977 was amended to provide special arrange
ments to make involvement in criminal trials less traumatic for “vulnerable witnesses”.
“Vulnerable witnesses” were defined to include anyone under age 18, any victim of a sexual
offence or an offence involving domestic violence, persons with a mental or physical disability
that creates special needs, any witness who may be intimidated by the accused or any other
person involved in the trial (such as in a case involving family members or members of
a criminal gang), any person who may suffer undue stress while testifying and any other
person who needs special arrangements to give full and proper evidence.
The children’s court can apply any of these special arrangement to any of its proceedings,
(a) at the request of any party (b) at the request of the child concerned in the matter or
(c) on the court’s own motion. The factors to be considered in respect of any special
arrangement are:
I the interest of the state in getting complete and accurate evidence
I the interests and well-being of the witness concerned
I the availability of the necessary equipment and venues
I the interests of justice in general.

Venue: The testimony of a vulnerable witness can be heard in an alternative venue which
will be less formal and less intimidating than a courtroom.
For example, a child might feel more comfortable testifying in the magistrate’s office.
A separate provision of the Child Care and Protection Act, discussed above in section
8.3 of this chapter, notes that children’s court hearings must be held in an informal
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venue that puts children at ease, without compromising the dignity of the court – as
far as practical.
The venue for children’s court hearings should not be one that is ordinarily used for
criminal trials, and it should be accessible to disabled persons and persons with special
needs (where this is relevant).
The caveat about practicality takes into account the fact that the need for electronic
recording of the proceedings, the technology or equipment required for vulnerable
witnesses, or the number of parties involved may require that some hearings be held in
a courtroom. A children’s court without victim-friendly facilities might also arrange to
move the proceeding to another court which has such facilities.

Arrangement of venue: Where the hearing takes place in a courtroom, the furniture in
the courtroom can be re-arranged or changed, or people can be directed to sit or stand in
places different from what is usual.
For example, a young child may be too short to see and be seen properly while sitting
in the usual witness box.

Testimony behind a screen or via closed circuit: A witness may be allowed to testify
behind a screen or a one-way mirror, by means of closed-circuit television, or with the use
of any other device or method that allows for other parties, their legal representatives and
the presiding officer to hear and observe the witness.
Screens and closed circuit arrangements can allow a child to give evidence without
having to see anyone involved in the matter who might make the child uncomfortable,
while the child is still visible to the children’s commissioner and the other parties or
their legal representatives. Some Namibian courts – such as some courts in Windhoek,
Keetmanshoop, Oshakati and Walvis Bay – have been equipped with victim-friendly
facilities. In other courts, creative makeshift arrangements can be employed.
In the 2017 Namibian case of Haimbodi v S, which was a criminal appeal, the High
Court observed that the trial court had acted correctly when it provided special arrange
ments for two vulnerable witnesses to ensure that they could testify without fear of the
accused. The two witnesses struggled to testify freely in his presence, but were able “to
narrate their testimonies with more ease” when special arrangements were made and
the appellant was out of sight.

Support person: A support person can accompany witnesses while they are testifying.
The court can grant permission to any appropriate person to act as a support person.
For example, a young child could speak to the court while sitting on the lap of a support
person who is family member or a teacher (as long as that support person is not going
to be giving further testimony in the same case).
The support person can stand or sit near the witness and give physical comfort to the
witness as necessary. The support person can also interrupt the proceedings to alert
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the presiding officer to the fact that the witness is experiencing undue distress. The
presiding officer can then take appropriate steps, such as calling a short recess.
The support person may not help the witness answer questions or instruct the witness on
what to say. The presiding officer can instruct the support person not to communicate
with the witness, to refrain from doing anything which might interfere with the evidence,
or to take such actions as the court considers necessary.

Other steps: The presiding officer may authorise any other steps that it thinks “expedient
and desirable” to facilitate the giving of evidence by a vulnerable witness.
For example, the presiding officer might call for frequent recesses to make sure that a
young child does not become too over-tired while giving evidence.
 Child Care and Protection Act, section 55(2)(b),
read together with Criminal Procedure Act 51 of 1977, section 158A
 Haimbodi v S (CA 87/2016) [2017] NAHCMD 263 (8 September 2017)

(3) Court control of questioning and use of intermediaries: The children’s court can
intervene in the questioning or cross-examination of a child and place reasonable limits
on the cross-examination of any witness. Child witnesses under age 13 must be crossexamined only through the children’s commissioner or an intermediary.

Intervention in questioning or cross-examination of a child: The children’s commissioner
can intervene in the questioning or cross-examination of a child if the court finds that this
would be in the child’s best interests.
Legal practitioners who are unaccustomed to questioning children may come across
as inappropriately hostile or aggressive. The court may also observe that a child is
becoming agitated or upset and needs a break. The children’s commissioner has a duty
to monitor the situation to protect the child’s best interests.

Limits on protracted cross-examination: If it appears to the court that the crossexamination of any witness is unreasonably lengthy and thereby causing the proceedings to
be unreasonably delayed, the court may request the cross-examiner to explain the relevance
of the line of questioning. The court may impose reasonable limits on the length of the crossexamination, or on a particular line of questioning. (The discussion of the relevance of the
cross-examination for this purpose may take place in the absence of the witness.)
This power is designed to allow the court to stop unnecessary badgering of a witness,
which might be particularly relevant in respect of a child witness.

Cross-examination of children under age 13: Cross-examination of any witness UNDER
AGE 13 must take place through the presiding officer or through an intermediary. An
intermediary is a person who has the qualifications gazetted by the Minister of Justice for
this purpose. (For example, the Minister might approve social workers or psychologists as
intermediaries.) The intermediary must be available right away, to prevent postponements.
The presiding officer or the intermediary may restate the questions, simplifying them or
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re-phrasing them if necessary – but the essential meaning of the question must not be
changed.
The purpose of this provision is to make sure that lawyers do not try to intimidate or
confuse a child witness with a hostile tone of voice or complicated questions.
An intermediary who is not in the full time employ of the State is entitled to the same allow
ance that is provided to witnesses for the State in terms of the Criminal Procedure Act.
 Child Care and Protection Act, section 55(2)(c) and (g)
read together with Criminal Procedure Act 51 of 1977, sections 166(3)-(6)

Intermediaries
(1) Section 166(4)-(5) of the Criminal Procedure Act covers the crossexamination of child witnesses under age 13. Subsection (5), which
deals with intermediaries, contains an erroneous cross-reference to
“subsection (3)” which was obviously intended to read “subsection (4)”.
(2) Section 166(5) of the Criminal Procedure Act requires that intermediaries must have the
qualifications determined by the Minister of Justice by notice in the Government Gazette.
As of July 2019, no such qualifications had been gazetted, which appears to prevent the
use of intermediaries. This is unfortunate, as the purpose of using an intermediary is to
allow a child to convey his or her experience to a person skilled in dealing with children,
who knows how to communicate with a child in a manner that is neither intimidating nor
upsetting to the child.
(3) It has been observed in South Africa in the case of Director of Public Prosecution, Transvaal
v Minister of Justice & Constitutional Development & Others that the use of intermediaries
for child witnesses “not only protects child complainants from unnecessary trauma, it helps
to ensure that the trial court receives evidence that is more freely presented, more likely
to be true and better understood by the court. Given the special vulnerability of the child
witness, the fairness of the trial accordingly stands to be enhanced rather than impeded by
the use of these procedures. […] [T]hese special procedures should not be seen as justifiable
limitations on the right to a fair trial, but as measures conducive to a trial that is fair to all.”
 Criminal Procedure Act 51 of 1977, section 166(4)-(5)
 Director of Public Prosecution, Transvaal v Minister of Justice & Constitutional Development

& Others 2009 (4) SA 222 (CC) at paragraphs 96 and 116 (commenting on the use of intermediaries
in South Africa, which follows a different procedure but is aimed at the same purpose)

(4) Previous statements of children under age 14: The children’s court can admit into
evidence previous statements by children under age 14, in order to prove any fact alleged in
that statement, in two situations: (a) the child who made the statement is unable to testify
in person, or (b) the statement seems reliable in light of the circumstances in which it was
made.
It must be proved that the child who is giving evidence made the previous statement in
question, in order for the statement to be admissible as evidence of any fact alleged in the
statement.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 6: Children’s Courts

�

53

The child’s previous statement can be provided to the court in the following forms:
I a video or audiotape, if the person to whom the statement was made gives evidence
about how the statement was taken
I a written statement, if the person to whom the statement was made gives evidence about
its authenticity
I oral evidence of a previous statement made by the child, given by the person to whom
the previous statement was made, if it is not possible to give evidence in the form of a
video or audiotape or written record.
The purpose of this provision is to prevent the child from having to repeatedly
recount the details of a traumatic or upsetting experience.
 Child Care and Protection Act, section 55(2)(d),
read together with Criminal Procedure Act 51 of 1977, section 216A

(5) Participation without being present in court: The children’s court can allow a party
to the proceedings to give an opinion or to participate without being present in court, in
the manner determined by the children’s commissioner.
Someone who is not available to attend in person might have information which is
informative about the child’s background or needs. Most children’s court proceedings
do not involve criminal issues, but are more in the nature of enquiries into what would
be in the child’s best interests. For example, the children’s commissioner might allow
factual information from an absent party to be presented by affidavit, or allow an opinion
about the matter to be communicated by means of a letter. To prevent any unfairness,
a party can always ask for a person with
relevant information to be summoned for
I do not want to
cross-examination.
 Child Care and Protection Act,

testify in court,
it is scary.

section 55(2)(e)

(6) Private communication with the child:
The children’s commissioner may consult in
private with the child concerned in the matter,
at the request of such child or on the court’s own
initiative.
This might be important if the child is feeling
intimidated, or reluctant to speak openly in
front of one of the parents or other parties.
 Child Care and Protection Act,

section 55(2)(f)

You shouldn’t be afraid, we can ask the court to have the hearing somewhere else where you will
feel more comfortable, or to rearrange the room to make it look more friendly. You can also have
a support person with you in court, to stand or sit next to you and even hold your hand if you like.
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13. Children’s court orders
13.1		 General orders
Orders which can be made by the children’s court in respect of specific issues (such as alternative
care, adoption and custody or guardianship of children outside marriage) will be discussed in
other chapters. However, in addition to such specialised orders, a children’s court also has the
power to make a number of general orders:
(1) A children’s court can grant interdicts and auxiliary relief in respect of any matter covered
by the Act.
An interdict is an order that requires someone to do something or to refrain from
doing something. For example, an order ordering someone to stay away from a child is
an interdict. The power to grant interdicts generally lies with the High Court. The Act
gives children’s courts this power in relation to the issues it covers.
Auxiliary relief is relief that is linked to the main relief that is being asked. For example,
if there is a reasonable suspicion that a child has been abused by his father during a
contact visit, the court could order that contact between the child and his father be
temporarily stopped while a professional assessment of the child is carried out. Then,
on the return date (the date to which the case was postponed), the court can consider
the report which has been submitted and the father can argue why contact with the
child should be resumed.
(2) A children’s court can extend, withdraw, suspend, vary or monitor any of its orders.
These powers provide useful flexibility to the court. The court’s power to monitor its
own orders, to see whether they are being properly carried out and having the desired
effect, allows for useful oversight by the court and should enhance child protection.
This power allows the court, for example, to set a date on which the relevant persons
must report back to the court on the implementation of a previous court order. The
monitoring of court orders is discussed in more detail in section 13.3 below.
(3) A children’s court can impose or vary timelines with respect to any of its orders.
This allows the court to set and alter set timelines for aspects of its order. For example, the
court might order that a parent with a drinking problem must complete a rehabilitation
programme within three months. The court also has the power to vary this deadline
– for example if the parent in question had to wait for a vacancy in the only available
rehabilitation programme, the court might extend the deadline to make it possible for
the parent to comply.
(4) A children’s court can make appropriate orders on costs in matters before the court.
The possibility of being ordered to pay the costs of the other party’s lawyers is intended
to discourage frivolous litigation or litigation where there is no reasonable prospect of
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success. This possibility may also encourage parties to try and settle matters out of
court. Costs are discussed in more detail in section 15 below.
(5) A children’s court can order the removal of a person from the court, after noting the
reason for the removal on the court record.
As noted above, this power can be used to remove someone who is attempting to
obstruct the proceedings or to intimidate the child or other parties, or someone whose
mere presence is upsetting to a child involved in the proceedings.
(6) A children’s court can appoint a curator ad litem in respect of any particular child
The use of curators is discussed in section 6 of this chapter of the Guide.
(7) A children’s court can order an appropriate professional or expert to carry out a further
investigation into the circumstances of a child and compile a written report for the
court.
Reports of this kind are discussed in section 9 of this chapter of the Guide.
 Child Care and Protection Act, section 47(2)(a)-(g)
 examples based on C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo,

J Sloth-Nielsen and A Skelton, “Draft Training Materials on the
Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 2”, 22 May 2009, page 46

13.2		 Order to issue birth certificate
The children’s court can order the Ministry of Home Affairs and
Immigration to issue a birth certificate in respect of a particular child,
despite any inability on the part of that child or his or her parent,
guardian or care-giver to comply with any of the requirements
of that Ministry.
The idea here is to avoid duplication of effort. The
children’s court might have information in a case
before it about a child who has been abandoned, or proof
of parentage of a particular child. The court can order the issue
of a birth certificate containing this information.
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Such an order might also be appropriate after the children’s court has made a formal determination of the estimated age of a child, as described in section 10 of this chapter of the
Guide.
This power also helps to protect the child’s rights to a name and to acquire a nationality
under Article 15(1) of the Namibian Constitution.
 Child Care and Protection Act, section 47(2)(h)
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13.3		 Monitoring of court orders
A children’s court may monitor compliance with an order made by it in any matter, or the
circumstances of a child following an order made by the court.

Monitoring powers of children’s court: For the purpose of such monitoring, the court can
use the following techniques:
I When the court makes an order, it may direct that any person involved in the matter must
appear before the court at any future date to report on progress.
I When the court makes an order, it may require that reports by a designated social worker
be submitted to the court at a specified time, or from time to time as directed in the court
order.
I At any time after making an order, the court can call or recall any person involved in the
matter to appear before it. This can be at the court’s own initiative, or in response to a
report of non-compliance.
When a person re-appears at the court for the purpose of monitoring, the court may enquire
into the issue of compliance or non-compliance, including an exploration of any reasons for
non-compliance. The court can confirm, vary or withdraw the original order, or enforce
compliance with the original order, if necessary by referring the matter to the ProsecutorGeneral for a decision on a criminal prosecution.

Reports of non-compliance: Any person may report alleged non-compliance with an order
of a children’s court, or concerns about the circumstances of a child following a court order, to
the clerk of the children’s court. The clerk who receives such a report must refer the matter to
a children’s commissioner for a decision on possible further action.
A person who makes such a report to the clerk is not subject to civil liability (such as a defamation
claim), as long as the report was not intentionally false or misleading.
For example, suppose that the court ordered that a child be placed in kinship care with
the child’s grandmother due to problems at home. The child keeps running back to the
parent’s home, where he is being exposed to an environment characterised by drugs and
drinking. The grandmother or even a neighbour could report to the clerk that the order is
not being followed. The children’s commissioner might ask the parents, the child and/or the
grandmother to come to court to discuss the situation.
 Child Care and Protection Act, section 51

13.4		 Power to correct obvious errors
The children’s court has the power to correct any obvious errors in a decision it has made if no
appeal against that decision has been lodged. The court can do this on the application of any
person affected by the decision, or on its own initiative.
For example, suppose that the children’s court reversed the names of a boy and a girl who
were covered by a court order, in a situation where the details given about each child made
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it clear what the court intended. The court could correct the error if the court discovered
it, or if one of the parents called the court’s attention to the mistake.
 Regulations relating to Children’s Court Proceedings, regulation 8

14. Appeals
Any party involved in a matter before a children’s court may appeal to the High Court against
the decision of the children’s court. This includes a right to appeal –
I the court’s decision to make an order
I the court’s refusal to make an order
I the court’s decision on the variation, suspension or rescission of any order.
The procedure for appeals from the children’s court is the same as the procedure for appeals
against civil judgments of a magistrate’s court.
It is important to remember that the parties to the case always include the child, and may
include the Minister, someone the Minister has authorised (such as a social worker) or the
Children’s Advocate. This broadens the pool of people who may appeal the case outcome.
The clerk of the children’s court has a duty, to the best of his or her ability, to assist any
person to complete any document relating to a matter before children’s court – which would
seem to include documents relating to an appeal.

Four of my neighbours told the court that they
had seen Elsie’s mother visiting our house when
she was drunk. They saw her shouting at Elsie
and making her cry. Elsie even said in court that
she is scared of her mother. But the children’s
commissioner refused to place any conditions on her
access to Elsie. I think that this decision is wrong.

Appeal to the High Court?? That
sounds complicated and expensive!

You can
appeal to
the High
Court to
change
this
decision.

The clerk of the magistrate’s court
has a duty to help you with the
paperwork. And if you cannot afford
a lawyer, you can request the court
to order State legal aid to provide a
lawyer to help you with the appeal.

 Child Care and Protection Act, sections 46, 53, 58(2)-(4) (legal representation)
 Regulations relating to Children’s Court Proceedings, regulation 3(f)

(duty of clerk to assist with completion of documents)
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15. Costs
Costs of case: The children’s court may order that any costs for anything done in terms of the
Act must be paid by one party or shared between multiple parties – BUT the court may not order
that the child who is the subject of the proceedings must bear any costs. If the party in question
is not able to afford the costs, the court may order that the costs must be paid by the State.
Expert costs: The children’s court may order that costs must be paid by the State where a Stateemployed social worker considers it to be in the best interests of a child to engage the services of
a psychologist, occupational therapist or other professional person to do one of the following:
I to implement a children’s court order
I to make sure that the children’s court has sufficient evidence in a case
I to investigate the circumstances of the child.
The social worker must give the court a written motivation for engaging the professional
services in question, and the court must be satisfied that the engagement of such services is in
the best interests of the child.

Budget: Where such costs are borne by the State, they must be paid from the budget of the
Office of the Judiciary.
 Child Care and Protection Act, sections 47(2)(d), 63(1)(i)
 Regulations relating to Children’s Court Proceedings, regulation 15

16. Privacy and confidentiality
Closed court: As noted above (in section 8 of this chapter of the Guide), children’s court proceedings are closed to the public. Only people who are directly involved in the case and people
who are performing official duties for the court may attend, or people who have permission
from the children’s commissioner to be present.
This means that the media would not normally be able to attend a children’s court proceeding
unless they have permission from the children’s commissioner to be present.

Privacy of child’s identity: No one may publish or disclose in any manner any information
relating to the proceedings of a children’s court that may reveal the name or identity of a child
who was a party OR a witness in the proceedings. This includes any image, picture or similar
material. The only exception is where the children’s commissioner has given permission for
the publication or disclosure in question, in the interests of justice. Violating this rule is a crime
punishable by a fine of up to N$100 000 or imprisonment for up to five years or both.
Confidentiality of children’s court records: Records of the proceedings of a children’s court
are confidential and may be disclosed only in certain circumstances:
(1) for the purpose of performing official duties in terms of the Act
(2) in terms of a court order, if the court finds that disclosure is compatible with the best
interests of the child
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(3) for the purpose of review or appeal
(4) for the purpose of investigation by the Children’s Advocate
(5) for the purposes of research carried out on behalf of or authorised by the Minister, the
Children’s Advocate or the National Advisory Council on Children.
 Child Care and Protection Act, sections 55(1), 61, 62

This piece
on the Deputy
Minister’s
child is going
to sell a lot of
newspapers!
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You can’t publish
that story. It violates
the legal rules on
the confidentiality
of children’s court
proceedings!

Guide to Namibia’s Child Care and Protection Act 3 of 2015

But the
article
does not
give the
name of
the child.

�

You state the child’s age, school
and neighbourhood – as well as
mentioning that her mother is a
Deputy Minister. The law prohibits
publication of any information
that may reveal the identity
of a child who was involved in
a children’s court matter.
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T

he Act provides for six different types of facilities which are used for
the care of children: places of safety, children’s homes, child detention
centres, shelters, places of care and early childhood development centres.
In most cases, these facilities must be registered in terms of the Act. They
must all comply with minimum standards set by the law and by the Ministry.
They must all respect the rights of children and observe the principles of
child participation. All facilities are subject to monitoring and inspection
by the Ministry.

Organisation of this chapter of the Guide
This chapter discusses the establishment and general management of facilities. It will
first explain the facilities covered by the Act. It will then present the requirements for
running various types of facilities, before presenting information on registration. This
ordering is based on the theory that people should have a good understanding of what
is involved in operating a facility before seeking to register it.
The rules on transfer, leave of absence and discharge from alternative care in various faci
lities are discussed in Chapter 14 of this Guide on children in need of protective services.
Some rules and requirements apply only to specific kinds of facilities. You should pay
close attention to the boxes in each section or subsection which indicate what facilities
are covered by the requirements discussed there.

1. Six types of facilities
The Act provides for six different types of facilities. Three of these types are sometimes referred
to collectively as “residential child care facilities”.

Residential child care facilities: Residential child care facilities (RCCFs) include places
of safety, children’s homes and child detention centres.
Places of safety: A place of safety is a place used for the short-term, temporary reception
and care of children, such as where a child at risk of abuse must be removed from the usual
home immediately while the process to decide on a longer-term plan is underway.
Children’s homes: A children’s home is a group facility used to accommodate multiple
children. The children in a children’s home are often organised into smaller groups, to create
a more family-like environment.

2
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Child detention centres: A child detention centre is a secure facility designed to accommodate
children in conflict with the law or children with serious behavioural or emotional problems.
Such centres are similar to what used to be known as “reform schools” or “schools of industries”.
Shelters: Shelters are facilities which provide basic services and short-term accommodation
for persons in crisis or children who need a safe place to stay on a temporary basis. For
example, shelters can accommodate child or adult victims of abuse who need a safe place to
stay. They can also accommodate other children who need a place to stay, such as children
who have been living on the streets or children who have been trafficked. The situations which
a shelter can cater for will be specified in its conditions of registration.
Places of care: Places of care are facilities used for the short-term care of more than six
children on behalf of their parents or care-givers, in terms of a private arrangement between
the place of care and the child’s parents or care-givers, with or without payment of a fee. This
category includes crèches, day-care centres and day nurseries – as well as kindergartens and
nursery schools (where these are not ECD centres). It also includes community hostels, but not
schools, school hostels or medical facilities where children are being treated.
Early childhood development centres: ECD centres are facilities where children between
birth and the age of formal schooling engage in a structured set of learning activities. ECD
centres are registered by the Ministry responsible for child welfare, but the Ministry responsible
for education must approve the learning activities in these facilities.

O R C H IL
IT IE S F
DR
L
I
C
EN
A
F

 Child Care and Protection Act, sections 1,

64(1), 65(1), 66(1), 67(1), 68(1), 69(1)

Children's
homes
Child
detention
centres

Places
of safety

Residential
Child Care Facilities
ECD
centres

Shelters

Places of safety,
children’s homes and
child detention centres
are collectively referred
to as Residential Child
Care Facilities or RCCFs.
Shelters are intended
only for temporary
stays and often involve
children staying together
with a parent to escape
domestic abuse.
Places of care and ECD
centres are normally
non-residential.

Places
of care
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Convention on the Rights of the Child
Article 18(2) and (3):
(2) For the purpose of guaranteeing and promoting the rights set forth in the present
Convention, States Parties shall render appropriate assistance to parents and legal
guardians in the performance of their child-rearing responsibilities and shall ensure the
development of institutions, facilities and services for the care of children.
(3) States Parties shall take all appropriate measures to ensure that children of working
parents have the right to benefit from child-care services and facilities for which they
are eligible.

African Charter on the Rights and Welfare of the Child
Article 20(2):
(2) Parties to the present Charter shall in accordance with their means and national conditions
take all appropriate measures:
(a) to assist parents and other persons responsible for the child and in case of need
provide material assistance and support programmes particularly with regard to
nutrition, health, education, clothing and housing;
(b) to assist parents and others responsible for the child in the performance of childrearing and ensure the development of institutions responsible for providing
care of children; and
(c) to ensure that the children of working parents are provided with care services
and facilities.

2. Places of safety

Relevant crimes

A place of safety is a place used for shortterm, temporary reception and care of
children. It can be used for:
I children who are removed from their
usual homes for their own protection
I children awaiting placement in terms
of an order of the children’s court
I children held temporarily in terms of
an order issued under the Criminal
Procedure Act 51 of 1977
I children who are awaiting a criminal
trial or sentence.

murder
rape
indecent assault
incest
kidnapping
any statutory sexual offence
any offence relating to the manufacture,
distribution or possession of pornography
any offence relating to human trafficking
abduction, excluding the wrongful removal
or retention of a child by a parent with
parental responsibilities
assault with intent to cause grievous bodily
harm

A place of safety can also be used for any
other purpose set by regulation.

 Child Care and Protection Act,
section 238(8)

 Child Care and Protection Act,

section 64(1)
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2.1 What places may be places of safety?
The home of a person approved as a foster parent: The process for being approved as a
foster parent is discussed in Chapter 15 of this Guide.
A private facility approved by the Minister: A private children’s home, a private hospital or
any other private facility which the Minister considers suitable may be approved as a place of
safety, if the owner or the management of that facility is in agreement.
A private home approved by the Minister: A person can apply to have his or her home
approved as a place of safety. The applicant must show that children will be cared for in a
healthy, hygienic and safe environment in light of the standards of the surrounding community.
The applicant must also show that there will be adequate food and sleeping places for the children
to be accommodated. The applicant must be willing and suitable to provide care for children.
The application cannot be approved if any person residing in the home has been convicted of
any of the specified crimes (see the box on page 4).
A government school hostel approved by the Minister: A government school hostel may
be approved as a place of safety, if the Minister responsible for education is in agreement.
Any appropriate State-owned building or place approved
by the Minister: Any appropriate State facility can be approved
as a place of safety if the government minister responsible for
the facility is in agreement. For example, State-owned children’s
homes or places of detention might be approved as places of
safety.

A prison or
a police cell may
NOT be used as a
place of safety.

Procedure for approval of ANY place of safety: The Minister must issue a letter of
authorisation whenever any place is approved for use as a place of safety. This letter must state
the time period of approval. The Minister will determine when and how the approval must be
renewed. The Minister may also set conditions for renewal.
New State-funded places of safety: The Minister may also establish and maintain places
of safety using the government budget or money from the Children’s Fund established under the
Child Care and Protection Act. These places of safety may be of different types, in light of the
needs of different children and the interests of community safety. This mechanism should be used
to make sure that there are sufficient places of safety to meet the needs of children in Namibia.
 Child Care and Protection Act, section 64(2)-(6)

2.2 Rules about the placement of children in places of safety
A child must be placed in a place of safety in the community or region where the child
normally resides, if this is practicable and consistent with the best interests of the child.
A child must be placed with a foster parent in preference over other types of places of safety,
if this is consistent with the best interests of the child and the interests of community safety.
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Where a place of safety accommodates multiple children, children awaiting criminal trial or
sentencing must be kept separately from other children.
 Child Care and Protection Act, section 64(7)-(8)

3. Children’s homes
A children’s home is a group facility used to accommodate multiple children. The children
in a children’s home are often organised into smaller groups, to create a more family-like
environment. A children’s home can be used for:
I children who have been abandoned or orphaned
I children who cannot be placed in kinship care or foster care
I children placed in the home in terms of an order under the Criminal Procedure Act 51 of
1977 (if the home provides a programme for the reception, development and secure care of
such children)
I children who are awaiting a criminal trial or sentence (if the home provides a programme
for the reception, development and secure care of such children).
A children’s home can also be used for any other purpose set by regulation.
 Child Care and Protection Act, section 68(1), (3)

3.1 What places may be children’s homes?
Private children’s homes: Private children’s homes must be registered under the Act and
operated in accordance with any conditions of registration. Unlike child detention centres,
which must be run on a non-profit basis, children’s homes may be run for profit.
Government children’s homes: The Minister may establish and maintain children’s homes
using the government budget or money from the Children’s Fund established under the Act.
This mechanism should be used to make sure that there are sufficient children’s homes to
meet the needs of children in Namibia. Children’s homes controlled or maintained by the
government appear to be exempted from the registration requirement (see section 68(5)).
 Child Care and Protection Act, sections 68(4)-(5)

UN Guidelines for the
Alternative Care of Children (2010)
Facilities providing residential care should be small and be organized around the rights and
needs of the child, in a setting as close as possible to a family or small group situation.
Their objective should generally be to provide temporary care and to contribute actively to
the child’s family reintegration or, if this is not possible, to secure his/her stable care in an
alternative family setting… .
 Paragraph 123
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3.2 Rules about the placement of children in children’s homes
Where possible, a child must be placed in a children’s home in the community or region where
the child normally resides.
As noted above, a child may be placed in a children’s home for purposes of awaiting a criminal
trial or sentence, or in terms of an order issued under the Criminal Procedure Act 51 of 1977,
ONLY IF the children’s home provides a programme for the reception, development and secure
care of children.
 Child Care and Protection Act, section 68(2)-(3)

4. Child detention centres
A child detention centre is a secure facility designed to accommodate children in conflict
with the law or children with serious behavioural or emotional problems. It is analogous to
what used to be known in Namibia as “reform schools” or “schools of industries”.
A child detention centre can be used for the reception, care and training of:
I children placed there in terms of an order under the Child Care and Protection Act
I children transferred from another placement under the Child Care and Protection Act
I children placed there in terms of an order under the Criminal Procedure Act 51 of 1977
I children awaiting criminal trial or sentence
I children with behavioural and emotional difficulties.
A child detention centre can also be used for any other purpose set by regulation.
 Child Care and Protection Act, section 69(1)

4.1 What places may be child detention centres?
Private child detention centres: A non-profit organisation may establish or operate a child
detention centre, if the centre is registered in terms of the Act and operated in accordance
with any conditions of registration. A private child detention centre must also comply with all
applicable regulations.
Government child detention centres: The Minister may establish and maintain child
detention centres using the government budget or money from the Children’s Fund established
under the Child Care and Protection Act. This mechanism should be used to make sure that
there are sufficient child detention centres to meet the needs of children in Namibia. Child
detention centres controlled or maintained by the government appear to be exempted from the
registration requirement (see section 69(5)).
The Minister responsible for education must administer all matters relating to learning
activities at child detention centres.
 Child Care and Protection Act, sections 69(2), (4) and (5)
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4.2 Rules about the placement of children in child
detention centres
Children in conflict with the law who are held in child detention centres are subject to certain
rules contained in the Convention on the Rights of the Child and the African Charter on the
Rights and Welfare of the Child:
I Involuntary detention of a young offender should be a measure of last resort and for the
shortest appropriate period of time.
I Children who are involuntarily detained must be held separately from adults.
I No child may be subjected to torture or other cruel, inhuman or degrading treatment or
punishment.
I Any detained child must be treated with respect for the child’s dignity and in a manner that
takes into account the child’s age.
I A child who is involuntarily detained has a right of access to legal assistance, and a right to
maintain contact with family members.
I The goal of detention of a young offender must be reformation, re-integration into his or her
family and social rehabilitation.

Convention on the Rights of the Child
Article 37
States Parties shall ensure that:
(a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment
or punishment. Neither capital punishment nor life imprisonment without possibility of
release shall be imposed for offences committed by persons below eighteen years of
age;
(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be
used only as a measure of last resort and for the shortest appropriate period of time;
(c) Every child deprived of liberty shall be treated with humanity and respect for the inherent
dignity of the human person, and in a manner which takes into account the needs of
persons of his or her age. In particular, every child deprived of liberty shall be separated
from adults unless it is considered in the child’s best interest not to do so and shall have
the right to maintain contact with his or her family through correspondence and visits,
save in exceptional circumstances;
(d) Every child deprived of his or her liberty shall have the right to prompt access to legal
and other appropriate assistance, as well as the right to challenge the legality of the
deprivation of his or her liberty before a court or other competent, independent and
impartial authority, and to a prompt decision on any such action.

African Charter on the Rights and Welfare of the Child
Article 17: Administration of Juvenile Justice
(1) Every child accused or found guilty of having infringed penal law shall have the right
to special treatment in a manner consistent with the child’s sense of dignity and worth
and which reinforces the child’s respect for human rights and fundamental freedoms
of others.
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(2) States Parties to the present Charter shall in particular:
(a) ensure that no child who is detained or imprisoned or otherwise deprived of his/her
liberty is subjected to torture, inhuman or degrading treatment or punishment;
(b) ensure that children are separated from adults in their place of detention or
imprisonment;
(c) ensure that every child accused in infringing the penal law:
(i) shall be presumed innocent until duly recognized guilty;
(ii) shall be informed promptly in a language that he understands and in detail of
the charge against him, and shall be entitled to the assistance of an interpreter
if he or she cannot understand the language used;
(iii) shall be afforded legal and other appropriate assistance in the preparation and
presentation of his defence;
(iv) shall have the matter determined as speedily as possible by an impartial tribunal
and if found guilty, be entitled to an appeal by a higher tribunal;
(d) prohibit the press and the public from trial.
(3) The essential aim of treatment of every child during the trial and also if found guilty of
infringing the penal law shall be his or her reformation, re-integration into his or her family
and social rehabilitation.
(4) There shall be a minimum age below which children shall be presumed not to have the
capacity to infringe the penal law.

Other international standards
For more information on guidelines for the confinement of young offenders, see these
documents on international standards:
United Nations Standard Minimum Rules for the Administration of Juvenile Justice
<www.ohchr.org/Documents/ProfessionalInterest/beijingrules.pdf>
United Nations Rules for the Protection of Juveniles Deprived of Their Liberty
<www.un.org/documents/ga/res/45/a45r113.htm>

5. Shelters
A shelter is a facility which provides basic services and short-term accommodation for persons
in crisis or children who have nowhere else to live. A shelter can be used for:
I abused adults and children
I children living or working on the streets
I children who voluntarily attend the facility but who are free to leave.
Any person may establish or operate a shelter if that shelter is registered under the Act and operated
in accordance with any conditions of registration. The Act does not require that shelters be run
on a non-profit basis.
Both government-operated shelters and shelters run by non-governmental organisations are eligible
for government funding, if they are compliant with the requirements of this Act and its regulations.
 Child Care and Protection Act, section 67
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6. Places of care
A place of care is a facility used for the short-term care of more than six children on behalf
of their parents or care-givers, in terms of a private arrangement between the place of care
and the child’s parent or care-giver, with or without payment of a fee.
This category includes crèches, day care centres and day nurseries – as well as kindergartens
and nursery schools (where these are not ECD centres). It also includes community hostels,
but not schools, school hostels, or medical facilities where children are being treated.
Private places of care must be registered under the Act and operated in accordance with any
conditions of registration. Places of care controlled or maintained by the government appear to
be exempted from the registration requirement (see section 65(2)).
 Child Care and Protection Act, section 65

7. Early childhood development
centres
An early childhood development (ECD) centre is a facility where children between birth and
the age of formal schooling engage in a structured set of learning activities.
Any facility may be used as an ECD centre if it is registered under the Act and operated in
accordance with any conditions of registration.
The Minister responsible for education must administer all matters relating to learning
activities at ECD centres.
 Child Care and Protection Act, section 66

8. Constitution or other founding
document
This rule applies to children’s homes and child detention centres.
Any facility covered by this rule must operate according to a constitution or other founding
document.
A children’s home or a child detention centre might be set up as a voluntary association with
a constitution. It might be set up as a trust with a deed of trust. It might be set up as a nonprofit company with a memorandum of association.
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The constitution or other founding document must cover the following issues:
I the name of the umbrella organisation operating the facility (if any)
I the name and contact details of the facility
I the objects of the facility
I the guiding principles of the facility (if any)
I the organisational structure of the facility (including information about the appointment
and structure of the management board)
I financial matters (such as any rules about bank accounts, cheque-signing powers and audits)
I general administration (such as information about administrative positions and duties)
I the procedure for amendment of the constitution or founding document
I dispute resolution procedures
I dissolution of the facility (such as details about transfer of any residents of the facility and
information about what will happen to its assets).
 Child Care and Protection Regulations, regulation 23(4)

9. Management and staff of facilities
Note that some of the rules about management and staff apply ONLY to certain types
of facilities, as indicated in each subsection below. Some rules apply only to PRIVATE
facilities and not to GOVERNMENT facilities, or vice versa.

9.1 Management boards
The rules on management boards apply only to children’s homes and child detention
centres.

Appointment of board members:
Any children’s home and child
detention centre must have
a management board with a
minimum of five and a maxi
mum of nine members.
I The Minister will appoint the
members of a GOVERNMENT
children’s home or child detention
centre.
I The holder of the certificate of
registration will appoint the members
of a PRIVATE children’s home or child
detention centre.
 Child Care and Protection, section 71(1)-(2)

Children’s homes and child detention centres must
have a management board with five to nine members.
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Regulation 14 of the Child Care
and Protection Regulations
Regulation 14 of the Child Care and Protection Regulations is somewhat
ambiguous on which provisions apply only to PRIVATE children’s homes
and child detention centres, and which to ALL such homes and centres.
Appointment of boards for children’s homes and child detention centres
14. (1) The board of a privately operated children’s home or child detention centre must
be appointed by the holder of the certificate of registration under section 72(2)(b) of the Act by
calling for application by interested persons to be appointed as members of the board.
(2) A call for application under subregulation (1) must be made in a local or national
newspaper circulating in the area where the home or centre is situated and must be in the official
language and may also be in such other languages as may be appropriate to the area where the
home or centre is situated.
(3) The application must be made in writing and must be accompanied by curriculum
vitae of the applicant.
(4) Persons to be appointed as members of the board must include –
(a) at least one person and not more than five persons from the community in which the
home or centre is situated, including at least one person with the ability to monitor
financial issues;
(b) one member from any health profession;
(c) a staff member of the children’s home or child detention centre;
(d) one member representing the interests of the residents of the home or centre; and
(e) the manager of the home or centre.
(5) A person may not be appointed as a member of a board if such person has any conflict
of interest that may hinder the performance of his or her functions as a member of the board.
(6) A member of a board must be appointed for a period of three years, but in order to
allow for effective leadership transition, the holder of the certificate of registration may extend
the term of office of any four members for a further period not exceeding three years.
(7) Every member of the board must be in possession of a police clearance certificate.
(8) A holder of a certificate of registration must, after having appointed the members of
the board, furnish the Minister with a list of the names of the persons appointed as members of
the board and indicate the capacity of each member appointed as contemplated in subregulation
(4), within 14 days of appointment, and the Minister may request further information about the
capacities of members.
(9) Unless a vacancy does not affect the minimum number of members required in terms
of section 72(1) of the Act or substantially affect the efficient functioning of the board, the
children’s home or child detention centre, a vacancy on a board must be filled in accordance
with this regulation and the person so appointed is appointed for the remainder of the unexpired
portion of the term of office of the member who vacated the board.
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(10)
(a)
(b)
(c)

A member of a board vacates his or her office, if the member is convicted of an offence referred to in section 238(8) of the Act;
contravenes subregulation (5); or
resigns after giving at least 30 days written notice to the holder of the certificate of
registration and chairperson of the board, or in the case of a chairperson, after giving
at least 30 days written notice to the holder of the certificate of registration.

The information in this Chapter of the Guide is based on the following understanding of
regulation 14:
Heading – covers ALL boards of children’s homes/child detention centres
Subregulation (1) – only PRIVATE boards (explicitly stated)
Subregulation (2) – only PRIVATE boards (follows on (1))
Subregulation (3) – only PRIVATE boards (follows on (1))
Subregulation (4) – ALL boards (general wording; also ties to section 72(3) of the Act, which
applies to ALL boards, and correlates with section 72(1) of the Act, which
concerns the numbers of board members for ALL boards)
Subregulation (5) – ALL boards (general wording and generality of principle)
Subregulation (6) – ALL boards (general wording and generality of principle; but refers to
extension of term of office by “the holder of the certificate of registration”
and not the Minister – so may in whole or in part apply only to boards of
registered homes)
Subregulation (7) – ALL boards (ties to section 72(4) of the Act which applies to ALL boards)
Subregulation (8) – logical only for PRIVATE boards (as it requires reporting to the Minister,
who is the appointing authority for the management boards of State facilities)
Subregulation (9) – ALL boards (general wording and generality of principle stated).

Qualifications of members of ANY board: The members of a management board must
represent all key stakeholders, including the community where the facility is situated. The
board members must include the following:
I one to five members of the community where the facility is situated, including at least one
person with the ability to monitor financial issues
I one member from any health profession
I one member whose role is to represent the interests of the residents of the facility
I the manager of the children’s home or the child detention centre
I one member of staff.
Persons appointed to the management board of ANY children’s home or child detention centre
must have a police clearance certificate showing that they have not been convicted of certain
serious crimes. Police clearance certificates are explained in detail in Chapter 27 of this Guide.
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No one can be appointed to the management board of ANY children’s home or child
detention centre if they have a potential
or existing conflict of interest that might
hinder their role as a board member.

Relevant crimes
murder
rape
indecent assault
incest
kidnapping
any statutory sexual offence
any offence relating to the manufacture,
distribution or possession of pornography
any offence relating to human trafficking
abduction, excluding the wrongful removal
or retention of a child by a parent with
parental responsibilities
assault with intent to cause grievous bodily
harm

Procedure for appointing board
members of PRIVATE facilities: In the
case of private children’s homes and child
detention centres, a call for applications
from interested persons must be advertised by the registration holder in a local or
national newspaper circulating in the area
where the facility is situated. This advertisement must be published in English,
and may be published in other languages
appropriate to the community where the
facility is situated. Applications to serve
 Child Care and Protection Act, section 238(8)
as board members must be submitted in
writing, along with a curriculum vitae.
The registration holder must provide a list of the names and capacities of the board members
to the Minister within 14 days of their appointment.
Term of office for members of ANY board: The term of office for board members is
normally three years, but the registration holder may extend the term of office of any four board
members for a second three-year period to allow for smooth leadership transitions.
This requirement is contained in regulation 14(6). The general term of office seems to be
applicable to all boards, but note that the possible extension of the term of office of some
board members may be done by “the holder of the certificate of registration” (with no mention
of the Minister) – so this option may apply only to the boards of registered facilities. (As
discussed below, all private facilities must be registered, but State children’s homes and child
detention centres must register only if they are pre-existing facilities which were registered
under the old law and seek to continue operating under the new law.)

Vacancies on ANY board: A member of a management board must vacate office if –
I a conflict of interest develops.
I he or she commits an offence that is covered by the police clearance certificate.
Board members can resign by means of at least 30 days’ written notice provided to the
registration holder and, for board members other than the chairperson, also to the chairperson
of the board.
Resignation is covered by regulation 14(10)(c). This regulation refers to notice of resignation
being provided to the “holder of the certificate of registration”. The Minister is not mentioned
in the provision, but where the Minister has appointed board members – which is the case
for State children’s homes and State child detention centres – notice of resignation would
obviously need to be sent to the Minister as the appointing authority.

14
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Any vacancy must be filled in the same way as new appointments are made. Board members
who are appointed to fill vacancies will serve for the unexpired portion of the term of office
in question.
The seat on the board can be left vacant if the vacancy does not bring the board below the
minimum number of five members or substantially affect the efficient functioning of the
board.

Functioning of ANY board: A management board must meet at least once every three
months. A majority of members will constitute a quorum.
At its first meeting, the board must elect a chairperson, a treasurer and a secretary.
Decisions of the board must be made by consensus as far as possible, but if a matter must be
put to a vote, the majority prevails.
In the case of a tie vote, the chairperson will have a casting vote.
Minutes must be taken at all meetings. The minutes must include a summary of the discussions
and a record of all decisions taken. The minutes of the previous meeting must ordinarily
be circulated together with an agenda at least two weeks before the next meeting – but the
chairperson can make an exception to this rule where a meeting is called urgently.
The board may ask a staff member of the facility to attend a board meeting or to provide a
report.
In line with the principle of child participation, the board may be addressed by any child who is
resident at the children’s home or the child detention centre – either at the request of the child
or at the request of the board.
The board may otherwise decide on its own procedures.

Responsibilities of ANY board: A management board has the following responsibilities:
I The board must make sure that all board members understand the legal framework which
applies to the facility.
I The board must make sure that all board members perform their duties in good faith and
in the best interests of the children residing in the facility.
I The board must provide support and advice to the manager of the facility and evaluate
the manager’s performance. It must make sure that it receives written reports from the
manager every quarter. If the manager fails to provide these reports, the board may institute
disciplinary proceedings against the manager.
I The board must review, monitor and approve the annual budget and business plan for
the facility. It must also make sure that the assets of the facility are maintained and
protected.
I The board must approve the administrative and operational policy of the facility.
 Child Care and Protection Act, section 72
 Child Care and Protection Regulations, regulations 14-15, 16(4)
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9.2 Manager
These rules apply to children’s homes, child detention centres, shelters, places of care
and ECD centres – but some rules apply only to some of these facilities, as indicated
below.
The manager of ANY children’s home, child detention centre, shelter, place of care or ECD
centre is responsible for the facility’s day-to-day operation.
The manager of a GOVERNMENT children’s home, child detention centre or shelter will be
selected by the Minister. The required qualifications are:
I specialised knowledge of child and youth care work
I proven leadership ability
I evidence of management and administration skills
I knowledge and experience of the programmes that the facility will provide.
In ANY children’s home or a child detention centre, where the law requires a management
board, the manager and the board must try to work together cooperatively, in a spirit of
openness and trust. The management board is responsible for the approval of administrative
and operational policy of the facility.
 Child Care and Protection Regulation, regulation 16

Police clearance certificates for managers of ANY facility
The manager of any facility which provides care for children must have a police clearance
certificate showing that he or she has not been convicted of certain serious crimes. Police
clearance certificates are explained in detail in Chapter 27 of this Guide.

Relevant crimes
murder
rape
indecent assault
incest
kidnapping
any statutory sexual offence
any offence relating to the manufacture, distribution or possession of pornography
any offence relating to human trafficking
abduction, excluding the wrongful removal or retention of a child by a parent with parental
responsibilities
assault with intent to cause grievous bodily harm
 Child Care and Protection Act, section 238(8)
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UN Guidelines for the Alternative Care of Children (2010)
All agencies and facilities should have written policy and practice statements, consistent
with the present Guidelines, setting out clearly their aims, policies, methods and the standards
applied for the recruitment, monitoring, supervision and evaluation of qualified and suitable
carers to ensure that those aims are met.
 Paragraph 106

9.3 Staff and volunteers
These rules apply to children’s homes, child detention centres, shelters, places of care
and ECD centres.
Note that these rules apply to all persons who render services directly to children at
the facility, regardless of their employment capacity. This would include volunteers as
well as paid staff, and it would cover part-time and full-time personnel.
ANY PERSON WHO WORKS DIRECTLY WITH CHILDREN AT THE FACILITY must
have the following skills where these are relevant to the person’s role:
I the ability to implement the programmes run by the facility
I skills or training on the identification of irregular and dysfunctional behaviour, develop
mental delays and physical disabilities in a child
I the ability to identify, record and report on the progress and developmental needs of children
I the ability to design and produce stimulating indoor and outdoor activities and routines
according to the developmental needs of the children at the facility
I the ability to stimulate, extend and promote all-round development through appropriate
adult-child, adult-adult and child-child interactions, in order to enhance children’s emotional,
cognitive, spiritual, physical and social development
I the ability to provide development programmes appropriate to the needs of children,
including (where relevant) children with disabilities, chronic illnesses or other special needs
I any other skills or requirements set in guidelines issued by the Ministry.
ALL PERSONS “EMPLOYED OR ENGAGED” AT THE FACILITY (or persons who are
about to become employed or engaged there) must provide the management of the facility with:
I a certified copy of an identity document
I proof of relevant skills, qualifications or training
I a police clearance certificate showing that he or she has not been convicted of certain serious
crimes. Police clearance certificates are explained in detail in Chapter 27 of this Guide.
ANY PERSON WHO WORKS DIRECTLY WITH CHILDREN AT THE FACILITY must be
able to communicate with the child in a language or manner of communication that the child
understands. Because it may not be practical to have staff who speak every relevant language,
this requirement can be fulfilled through an intermediary who is able to communicate with
such child – as long as that intermediary can be contacted anytime he or she is needed.
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If the facility accommodates children with special developmental or behavioural
needs, there must be one or more persons on staff with specialised skills in dealing
with such children.
 Child Care and Protection Act, section 238
 Child Care and Protection Regulations,

regulation 17

I think that Luke is ill. He is
hearing-impaired, and the only
teacher we have who knows sign
language is on leave. But we
arranged to have someone else who
knows sign language to be on call
for emergencies. I will call now and
ask her to come over right away.

We have several children in our home
with speech impediments, so we have
hired a part-time speech therapist.

UN Guidelines for the
Alternative Care of
Children (2010)
All agencies and facilities should develop a staff
code of conduct, consistent with the present
Guidelines, that defines the role of each professi
onal and of the carers in particular and includes
clear reporting procedures on allegations of
misconduct by any team member.
 Paragraph 107

[…] What message do we send to
the children when we tell them that they are
to be removed from their parents because they deserve
better care, and then neglect wholly to provide that care?
We betray them, and we teach them that neither the law nor
State institutions can be trusted to protect them.
 Centre for Child Law v MEC for Education,
Gauteng & Others 2008 (1) SA 223 (T), page 229
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10. Minimum
standards
The minimum standards apply
to ALL facilities.

Physical standards: All of the different types of
facilities covered by the Act must have these basic
minimum requirements:
I a safe area for the children to play
I adequate space and ventilation
I safe drinking water
I hygienic and adequate toilet facilities
I access to refuse disposal services or other
adequate means of refuse disposal
I a hygienic area for the preparation of food for
the children
I appropriate first-aid supplies.

Safe urban play area

Indoor hygiene

Safe rural play area

Outdoor hygiene

These minimum requirements must be applied
in light of the standards of the surrounding
community.
Indoor sanitation
Outdoor sanitation
Separation of children in secure care from
other children: Children in any facility who
are not subject to secure care must at all times be kept separate from children who are subject
to secure care (such as children awaiting criminal trial or sentence, or children with severe
behavioural problems). This applies to meal times, play times and while sleeping.

Child participation: Children who are accommodated at any facility must be provided with
relevant information – such as information about why they are there and what rules apply.
This information should be appropriate to the child’s age, maturity, stage of development
and experience. (The Act and regulations do not state this expressly, but the information will
not enable child participation if it is not appropriate to the child’s level of understanding.)
The facility must also provide an opportunity for children accommodated at the facility to
express their views in all decision making processes affecting them, and these views must be
given due consideration. This process must be appropriate to the child’s age, maturity, stage of
development and experience.
Remember that the right of child participation includes the right to choose NOT to
participate. Children must be given sufficient information about matters affecting them to
enable them to make a decision on participation which is in their best interests.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 7: Facilities

�

19

Principles of child participation
(1) Information about context: Children must be informed of the circumstances under
which they will be asked to express their views and the impact of their views on the issue
at stake. They must also be informed about services that are potentially available to them.
(2) Protection against victimisation: Children must be protected against being punished or
victimised for expressing their views. A child who is invited to express an opinion should
be informed of the protections which are in place.
(3) Information about outcome: Children must be informed of any decision which affects
them — whether or not they chose to participate in the process.
(4) Opportunity to complain: Children must be given an opportunity to complain if they
feel that their right to participate is not being respected. In practice, this means that
children should be informed about who to talk to if they experience problems with the
process, and asked if they have any concerns.
(5) Special measures to overcome barriers: Some children may experience specific barriers
in respect of participation — such as language barriers, disabilities or some form of
discrimination. In such cases, there may be a need to take special measures to promote
child participation.
 Child Care and Protection Act, section 4(3)

Additional minimum standards: The Minister may
set additional minimum standards by regulation, after
consultation with the Minister responsible for health
and social services. The Ministry has set the following
additional standards in this way:
I All facilities must be in compliance with any applicable
building regulations.
I All facilities must be in compliance with any applicable
construction and safety requirements. These might
include, for instance, requirements imposed by the local
authority on fire safety measures or procedures for how
to exit the building in case of fire.
I Where relevant, facilities must be ready to present for
examination all documents regarding ownership or
leasing of the premises, or other evidence of the right
to occupy the premises.
I All facilities must be in possession of
a first aid kit that complies with any
requirements issued for this purpose
by the Ministry.
I All facilities must comply with any
standards issued by the Ministry
for that category of facility.
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In 2009, the Ministry of Gender
Equality and Child Welfare published
detailed guidelines for residential
child care facilities and shelters. These
guidelines cover (1) organisational
issues; (2) management and staffing;
(3) premises; (4) administration and
finance; and (5) caring for children.

Grace period: The Minister may provide a grace period for compliance with the minimum
standards in respect of facilities in rural areas or informal settlements. This grace period will
be set by notice in the Government Gazette. This will enable the Ministry to assist existing
facilities to come into compliance with the new minimum standards.
You will need to fence in your yard
here to make a safe play area for the
children. Perhaps one of the local
companies will give you a discount
on the fencing materials. This
community really needs a day care
centre. We can give you a month to
make the area more secure if you
undertake to have someone watching
the children very closely while they
are in the yard in the meantime.

 Child Care and Protection Act, sections 4 (child participation), 71
 Child Care and Protection Regulations, regulations 9, 17(6)

11. Rights of children and complaints
procedure
11.1		 Rights of children in residential child care facilities
The rights in this section apply to children in residential child care facilities, which are
places of safety, children’s homes and child detention centres.

Reasons for placement: The child has a right to be informed promptly of the reason for his
or her admission or detention, in a language which the child understands.
Information to child’s family and care-giver: The child has a right for the people who are
most closely connected to the child to be informed of where the child is, and of the reason
for the child’s admission or detention. This applies to the child’s her parent, guardian, next
of kin or any other person who was caring for the child immediately prior to the admission of
the child to the facility. This information must be communicated within 48 hours of the child’s
admission.
Contact with other persons: The child has a right to communicate regularly with people
who may be important to the child. This applies to the child’s parent(s), guardian, next of kin,
social worker, probation officer, case manager, religious counsellor, health care professional,
psychologist, legal practitioner, social auxiliary worker or community child care worker. This
right applies UNLESS a court order says otherwise or the child chooses otherwise. The timing
and frequency of visits by any of these persons can be reasonably regulated by the relevant
social worker. The child has the right to privacy during meetings with any of these people
UNLESS a court order says otherwise or the child chooses otherwise.
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Basic necessities: The child has a right to adequate nutrition,
clothing, nurturing and access to health care. The child also
has a right to the same quality of care as other children
in the facility, taking into account any special needs which
the child may have.
Privacy and personal property: The child has a right to a
reasonable degree of privacy, and the right to possession
and protection of his or her personal belongings. The
child has a right to be informed that prohibited items in
his or her possession may be removed and withheld.

That
knife is
mine.
You
can’t
take it!

No one is
allowed to
have knives
here because
we must keep
everyone safe.
But you can
have personal
possessions
which are not
dangerous.

Nurture is just as important as
nutrition. Babies need attention and
affection for proper development.

Behavioural rules: The child has a right to
be informed of the behaviour that is expected,
the consequences of failure to behave properly, and the assistance that he or she can
expect to receive in order to improve his or
her behaviour.

Respect for background and culture: The child
has a right to care and intervention which respects,
protects and promotes his or her cultural, religi
ous, linguistic heritage, and the right to learn about
and maintain this heritage.
Positive discipline: The child has a right to positive discipline appropriate to his or her level of development.
Educational opportunities: The child has a right
to education, training or learning opportunities
appropriate to his or her level of maturity, aptitude
and ability.

Anyone who does not take turns on the
slide will have to sit down in the chair
here beside me until playtime is over and
think about what it means to play fair.
Devon has
broken his
arm. Helena,
can you help
him tie his
shoe? Then
Devon can
help you with
your puzzle.

Respect and protection: The child has a right
to respect and a right to protection from
exploitation and neglect.
Respect for others: The child has a right
to opportunities for developing his or her
capacity to demonstrate respect and care
for others.
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Support for special needs: The child has a right to access to an interpreter or other
necessary support to overcome issues of language or disability which obstruct consultation
with the child on decisions affecting the child’s custody, care or development.
Community connections: The child has a right of access to community activities and
structures UNLESS a court order indicates otherwise.
Information about complaints procedure: The child has a right be informed of the procedure
for making complaints of any nature, upon admission and at any time during his or her stay.
All of these rights should be applied in light of the child’s age, maturity and stage of
development. For example, it would not be possible to inform an infant of the reasons for
that infant’s admission to a children’s home. But an appropriate explanation could be given
to even a very young toddler. As another example, prohibited items might vary with age;
young children might not be allowed to keep sharp scissors in their possession, but this
might be permitted for older children.
 Child Care and Protection Act, section 4 (child participation)
 Child Care and Protection Regulations, regulation 10(1)

11.2

Rights of children in non-residential child care facilities

The rights in this section apply to children in shelters, places of care and ECD centres.
Note that children in these facilities are there because of voluntary arrangements rather
than because of court orders. These facilities are normally not residential – with the
exception of shelters which provide short-term accommodation on an emergency basis.

Basic necessities: The child has a right to
adequate nutrition, nurturing and access to
health care – in light of what is appropriate
to the period of care and the age of the child
in question. The child also has a right to the
same quality of care as other children in
the facility, taking into account the child’s
age and any special needs which the child
may have.

A young child who is staying in a place of care all
day should have lunch plus something to drink and a
small snack in the morning and the afternoon. It is
hard for children to behave well if they are hungry

Child participation: The child has a right to be
consulted about significant decisions affecting that
child, and to express his or her views according to
his or her abilities.
Privacy and personal property: The child has
a right to a reasonable degree of privacy, and the right
to possession and protection of his or her personal belongings. The child has a right to be
informed that prohibited items in his or her possession may be removed and withheld.
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Behavioural rules: The child has a right to be informed of the behaviour that is expected,
the consequences of failure to behave properly, and the assistance that he or she can expect to
receive in order to improve his or her behaviour.
Respect for background and culture: The child has a right
to care and intervention which respects, protects and promotes
his or her cultural, religious, linguistic heritage, and the right
to learn about and maintain this heritage.

Tomorrow we will all draw
pictures of our traditional
dress. That will help us learn
about each other’s cultures.

Positive discipline: The child has a right to positive discipline
appropriate to his or her level of development.
Educational opportunities: The child has a right to education,
training or learning opportunities appropriate to his or her level
of maturity, aptitude and ability in light of the period of time that
the child spends at the facility.
Respect and protection: The
child has a right to respect and a
right to protection from exploi
tation and neglect.
Information about complaints
procedure: The child has a right
to be informed of the procedure
for making complaints of any
nature, when the child first arri
ves at the facility and at any time
after that.
 Child Care and Protection

Regulations, regulation 10(2)

11.3

I don’t want to hire anyone to
work in the garden. The children
can do all the work for free.

It is good to give children
chores. That helps them
learn. But it is not fair
to exploit them to avoid
hiring sufficient staff!

Positive discipline

Children in ALL facilities have a right to positive discipline.

Corporal punishment prohibited
No one may use corporal punishment on a child in any
registered facility.

ILL
EG
AL
!

This applies regardless of whether the child is in the facility in
terms of a court order or is present voluntarily.
 Child Care and Protection Act, section 228(3)
 Child Care and Protection Regulations, regulation 12(2)(d)
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What is “positive discipline”?
Children in ANY facility have a right to positive discipline. Positive discipline is discipline which
helps children learn how to behave well so that they learn lessons for the future, instead of
just making them obey for the moment out of fear. These rules on positive discipline are
not directly applicable to a private home or a hospital which is serving as a place of safety,
although positive discipline should be encouraged in all contexts.

What to do

 Make sure that children are provided with the skills and sup
port that enable constructive and effective social behaviour.
 Lead by example. Make sure that staff model good behaviour in their attitudes and interactions with the children.
 Make sure that the children feel respected and physically,
emotionally and socially safe when being disciplined.
 Put in place programmes and effective role modelling that
encourages children to practise positive behaviour.

I was playing too
roughly because I got
too excited. Auntie Pam
has given me a time-out
to help me calm down.

What NOT to do

The following forms of discipline are NOT allowed:
 group punishment for individual behaviour
 threats of removal, or removal from a developmental or
therapeutic programme
 humiliation or ridicule
Auntie Rose had to hold me for a minute when I was
 corporal punishment
angry, because I started hitting some of my friends with
 depriving a child of basic rights
a stick. I am glad she stopped me before I hurt anyone.
or needs, such as food and clothing
 depriving a child of access to family members or other persons
 denial of visits, telephone calls or correspondence with family
members or guardians which would otherwise be permitted
 isolation, except for the temporary removal of a child from
a specific environment or activity for a brief period of
time as a form of positive discipline, provided that the
child is not left completely alone during such period
 bodily restraint, except where it is necessary to restrict a child’s movements by means of
one or more persons holding the child for a brief period of time in an emergency situation in
order to prevent the child from harming or endangering himself or herself or other persons
 discipline by means of exercise or chores which are harmful or age-inappropriate to the
child
 verbal abuse
Auntie Lucy started to take away my doll because she
 any action that is likely to harm the
thinks that dolls are only for girls. Then Meme Jacky
reminded her that boys and girls can both play with dolls!
child emotionally or physically
 punishment by another child
 discipline which demonstrates discrimination on the basis of
cultural or linguistic heritage, sex, race, religion or HIV status
 undue influence by service providers to impose their
personal beliefs (such as personal attitudes about gender
stereotypes or sexual orientation).
 Child Care and Protection Regulations, regulation 12
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11.4		 Complaints procedure
These rules apply to ANY facility with the EXCEPTION of a private home or a hospital
which is serving as a place of safety. However, care-givers in all contexts should be
encouraged to listen to children who have a problem or a concern.
Each facility must have a written complaints procedure. In the case of a children’s home or a
child detention centre, this procedure must be approved by the management board.
Every complaints procedure must follow these standards:
I The complaints procedure must be appropriate to the age and stage of development of the
children at the facility.
I The complaints procedure must allow children to complain about particular incidents or
staff members.
I The complaints procedure must be accessible to the children.
I The complaints procedure must be structured a manner that does not cause conflict.
I The complaints procedure must encourage restorative justice interventions, where appropriate.
I The complaints procedure must be
fair to persons who are alleged to
have done something wrong.
Restorative justice is an approach to justice
that deals with wrongful behaviour by having
A child must be informed of the comthe victim and the offender find a solution
plaints procedure at the time of admisthat makes them both feel satisfied. Victims
sion to the facility. (This rule must be
play an active role in this process. Offenders
implemented in light of the child’s age,
must take responsibility for their actions, to
maturity and stage of development.)
redeem themselves in their own eyes and
in the eyes of the community. Restorative
 Child Care and Protection Act,
justice must also make the community feel
section 4 (child participation)
that balance has been restored.
 Child Care and Protection Regulations,
regulation 11

Several of the children
complained about the food. I am
so glad that I paid attention to
what they said – we discovered
that our catering company was
cheating us! Now the children
are getting proper meals.
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12. Records and reports
12.1		 Record-keeping
The record-keeping duties apply to children’s homes, child detention centres, shelters,
places of care and ECD centres. They do NOT apply to places of safety.

Files on each child: All facilities must keep a separate file for each child. The file must contain
the following information:
I the full name of every child
I the date of admission of the child
I the date when the child’s residence or attendance at the facility ends
I all documents relating to the child received at the time of admission
I all documents relating to the child, including correspondence, copies of any relevant medical
reports and any reports relating to the achievements and skills of the child
I reports about the development of the child by persons who provide programmes at
the facility – particularly information on any concerns about the child’s behaviour or
development
I reports on any significant injuries observed at the time of admission or during the child’s
time at the facility – including any observations which may relate to possible abuse of the
child
I where relevant, written consent from a parent, guardian or care-giver of a child authorising
medication for a child
I copies of any complaint made by the child in terms of the
complaints procedure, together with a record of any follow-up
or action taken in respect of the complaint
I information on any serious disciplinary problems, together
with a record of any action taken.
Storage of files: The facility must store the information on each
child in a secure manner and keep it for the specified time period
after the child is no longer at the facility:
I children’s home or child detention centre: 10 years, followed
by transfer to the Ministry for archiving
I shelter, place of care or ECD centre: 2 years
Access to records in file: The manager of the facility
must control access to the files. Access must be allowed
ONLY IF the person requesting access can show that
the access it is in the best interests of the child covered
by the records.
 Child Care and Protection Regulations,

regulation 17
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12.2		 Incident reports
The duty to make incident reports applies to ALL facilities.
Staff members have a duty to report certain incidents to the manager of the facility within 24
hours of the time that the incident is discovered or reported, or as soon the staff member comes
on duty – whichever is sooner. The incidents which are covered by this rule are as follows:
 the removal or attempted removal of a child from the facility or programme by an
unauthorised person
 any accident or illness of a child which requires medical attention
 any irregular or dysfunctional behaviour on the part of a child
 any health problem experienced by the child
 any allegations of physical, psychological, emotional, sexual or verbal abuse of a child
�

absence of a child from the facility without permission, or disappearance of a child

�

interventions by members of the police

�

the death or injury of a child

I

I

I

I

any substance abuse or drug dealing by a child in the care of the facility, regardless whether
this takes place on or off the premises
a child, staff member or any other person being under the influence of alcohol at the
facility
any criminal charge or conviction of a staff member, volunteer or other person involved
with the facility
any substance abuse or drug dealing by a staff member or any other person present on
the premises

I

a strike by staff members of the facility

I

any physical altercation involving staff member or other adults at the facility

I

any other unusual circumstances that are likely to affect the safety or well-being of any
child at the facility.

A manager who receives a report of any such incident which involves or directly affects a child
must immediately notify the child’s parent, guardian or care-giver (if any) of the date, time and
nature of the incident, and the steps taken. There is no prescribed procedure for this notice.
 Child Care and Protection Regulations, regulation 13
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A private home or private or public hospital serving as a place of safety has a duty to
report only the incidents indicated in the list above with a star (µ).
The incident reports should go to
I the person in charge of the hospital
I the social worker who is monitoring the case
OR
I the Executive Director of the Ministry responsible for child welfare.
The person who receives the incident report must immediately notify the child’s parent,
guardian or care-giver (if any) of the date, time and nature of the incident, and the steps
taken.
 Child Care and Protection Regulations, regulation 13(4)(a)

TECHNICAL NOTE: Regulation 13(4)(a) refers to “a person or social worker in charge” of a private
home or hospital. This does not make sense as it stands, and was probably intended to refer to the person in
charge of the hospital or the social worker who is monitoring the case (at least in respect of a private home).

Death of a child in the care of a registered facility
There are additional reporting duties in a case where –
I a child dies on the premises of a registered facility
I a child dies from injuries received at a registered facility (such as where an injured
child dies later in hospital) or
I a child dies while in foster care or in the care of any residential child care facility
in terms of a court order or a written directive from the Minister. This duty applies
regardless of where the death takes place – for example, the death might have taken
place while the child was travelling, or after a child with an illness was taken to hospital.
In these cases, the management of the facility must immediately report the matter to a
member of the police and to the relevant social worker (if any).
The police must immediately notify the child’s parent, guardian or family and carry
out an investigation into the cause of the child’s death.
 Child Care and Protection Act, section 86

TECHNICAL NOTE: Section 86(a) refers to a “place of care” but clearly must have been intended to refer
to a “place of safety” as there is no authority in the Act for a court order or a Ministerial directive placing
a child in a “place of care”. Section 86(b), in contrast, applies to any facility registered under the Act.
TECHNICAL NOTE: Section 86 of the Act is somewhat ambiguous on
whether a social worker who is notified of the death of a child also
bears a duty to notify and investigate – but since there will
not be a social worker involved in every such case, the
more logical reading would place the duty on the police,
who must be notified in every instance. If a social worker
is involved, the social worker and the police could liaise on
their respective roles.
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12.3		 Annual reports
The duty to make annual reports to the Ministry applies to children’s homes, child
detention centres and shelters.
The facilities covered by this rule must submit an annual report to the Ministry with the
following information:
I the number, age and sex of children accommodated at the facility
I if the facility is a PRIVATE one, its financial position
I any other information specified by regulation.
 Child Care and Protection Act, section 76

13. Administering medication to a
child in a facility
The rules on consent to administer medication to a child apply to children’s homes,
child detention centres, shelters, places of care and ECD centres. They do NOT apply
to places of safety.
If a child at a facility requires medication which
is supplied by the parent, guardian or caregiver, that person must give the facility written
consent to administer the medicine to the child.
The consent must be co-signed by the person at
the facility who is responsible for administering
the medication. A witness must be present when
the medication is administered.
This rule applies only if parental powers in
respect of the child have NOT been transferred
to the facility, For example, any time that a
child is placed in alternative care by means of
a court order, the parental powers of custody
or control over that child are transferred to
the management of the residential child care
facility for the duration of the placement –
meaning that the facility can make decisions
about the day-to-day care of the child in the
same way as a parent.

 Child Care and Protection Act, section 149
 Child Care and Protection Regulations, regulation 19
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Can a person in charge of a child at a registered facility
take reasonable steps to safeguard the child’s health?
(1) If the child is in alternative care at a residential child care facility by virtue of a
court order, then the management of that facility has the same reasonable powers
as a parent in this regard – because parental powers relating to the child’s day-today care are automatically transferred to the facility for the duration of the courtordered placement. In this situation, the Act explicitly authorises a residential child
care facility:
I to obtain basic medical intervention for the child if reasonable grounds exist to
believe that the child requires such intervention
AND
I to ensure that the child obtains a surgical operation if there are reasonable
grounds to believe that the child needs the operation urgently and delaying it
to consult with the child’s parent would prejudice the child’s health or welfare.
(2) In other situations, where the child is NOT present at a residential child care
facility because of a court order, the best approach is to discuss health care issues
with the child’s parent or guardian or care-giver at the time of admission. However,
whether or not health issues are discussed in detail, the facility has the power and
duty to act “in loco parentis” (“in the place of a parent”) while the child is there.
“In loco parentis” is a common law doctrine which gives people or organizations
implied parental responsibilities when the parent or caregiver places the child into
the care or control of a person or an institution, in a situation where the parent
is not on hand to provide direct supervision. For example, educators act “in loco
parentis” for children while they are at school. The doctrine can also be applied
to anyone who assumes the care of a child in the absence of the person who has
parental authority – including residential child care facilities, places of care and
even babysitters. This principle requires the person in loco parentis to show the
same care and supervision as a reasonable and prudent parent would. This would
mean that a registered facility should, for example, apply first aid or administer an
over-the-counter medication to a child in instances where this is what a reasonable
and prudent parent would do.

 Child Care and

Protection Act,
section 149
 Black’s Law Dictionary
(6th edition, 1990),
page 787
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14. Registration
UN Guidelines for the Alternative Care of Children (2010)
States should ensure that all entities and individuals engaged in the provision of alternative
care for children receive due authorization to do so from a competent authority and are
subject to regular monitoring and review by the latter in keeping with the present Guidelines.
To this end, these authorities should develop appropriate criteria for assessing the professional
and ethical fitness of care providers and for their accreditation, monitoring and supervision.
 Paragraph 55

14.1		 What facilities must be registered?
The rules on which facilities must register are complicated, particularly in respect of (a) the
differing rules for State versus private facilities and (b) the differing rules for new facilities
versus facilities already in existence when the Act came into force on 30 January 2019.
In general, all PRIVATE facilities, pre-existing and
new, must register in terms of the Act.
With respect to STATE facilities:
I pre-existing State facilities must generally be
registered under the Act
I some categories of new State facilities are NOT
required to register.
Places of safety are not “registered”. Instead,
they receive a “letter of authorisation” from
the Minister when they are approved for use
as places of safety. This process is described
in section 2.1 of this chapter.
 Child Care and Protection Act, section 64(4) and (5)

ECD centres were not covered by any law
before the Child Care and Protection Act came
into force, so they are all “new” in the eyes of
the law.
 Child Care and Protection Act, section 66(2)

(requires registration of all ECD centres)

The rules are presented in more detail in the chart
on the next page.
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Unregistered facilities
pose grave dangers to children
using those facilities and
strict action is required against
facilities operating illegally.
However, an immediate order
to shut down is not always
necessary. […]
[The relevant law] follows
the approach to first assist
facilities to meet the registration
requirements so that they can
continue to provide the services
where there is a need for these
services. An order to close down
is thus not a measure of first
resort […] unless the wellbeing of the children requires
immediate shutdown.
 Prinslean Mahery, “Partial care” in
CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta,
2007, updated in 2010, page 5-18
(discussing similar notices of enforcement
under the South African Children’s Act 38
of 2005 for the South African equivalent
of Namibia’s “places of care”)
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Registration requirements
Type of
facility
Place of
safety
Children’s
home

Private facility:
registration required?

All places of safety must be approved by the Minister.
This process is different from registration.

yes for new children’s homes
(section 68(5)(a))

must register within one year
of commencement of Act to
continue operating
section 70(1)

yes for new children’s homes

yes only for child detention centres
existing when Act came into force

(section 68(5)(a))

yes for children’s homes existing
when Act came into force
must register within one year
of commencement of Act to
continue operating
section 70(2)

Shelter

yes for new shelters
section 67(3)(a)

yes for existing shelters,
if registered under any law
when Act came into force
must register within one year
of commencement of Act to
continue operating
section 67(4)

Place of
care

yes for new places of care
(section 68(2)(a))

yes for places of care existing
when Act came into force
must register within one year
of commencement of Act to
continue operating
section 70(2)

ECD
centre

yes only for children’s homes
existing when Act came into force

yes for children’s homes existing
when Act came into force
must register within one year
of commencement of Act to
continue operating
section 70(2)

Child
detention
centre

State facility:
registration required?

yes for new ECD centres

ECD centres did not formally exist prior
to the Child Care and Protection Act
section 66(2)(a)

(previously known as “schools of
industries” or “reform schools”)
must register within one year
of commencement of Act to
continue operating
section 70(1)

Although the transitional provisions cover
schools of industries and reform schools,
no such facilities were actually operational
in Namibia when the Act came into force.

yes for new shelters,
if the State is covered
by the reference to “a person”

section 67(3)(a); see Technical Note below

yes for existing shelters,
if registered under any law
when Act came into force
must register within one year
of commencement of Act to
continue operating
section 67(4)

yes only for places of care
existing when Act came into force
must register within one year
of commencement of Act to
continue operating
section 70(1)

yes for new ECD centres

ECD centres did not formally exist prior
to the Child Care and Protection Act
section 66(2)(a)
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Registration Requirements
for State Facilities
Existing State facilities
The Act states:
“Existing State-operated places of safety, places of care, children’s homes, schools of
industries or reform schools which were established in terms of the Children’s Act must
be registered under this Act as places of safety, places of care, children’s homes or child
detention centres, respectively, within one year from the date of commencement of this Part.”
(section 70(1))
Shelters were not covered by the Children’s Act, but they may have been registered under other
laws, such as local authority regulations. Any shelter which was previously registered under any
law must be re-registered under the Act.
Pre-existing ECD centres are not mentioned because there was no provision for registration of
these facilities under any previous law.

New State facilities
The Act states:
“A person or an organisation who or which intends to register a place of care, early
childhood development centre, shelter, children’s home or a child detention centre must
make an application, in the prescribed form and manner, to the Minister.” (section 73(1))
However, new State-operated children’s homes, child detention centres and places of care are
specifically exempted from the registration requirement.
 See sections 68(5)(a), 69(5)(a) and 65(2)(a):
“A facility, other than one maintained and controlled by
the State, may only be used as a … if it is registered …”

The wording of the provision on the registration of shelters, in contrast, applies only to Stateoperated shelters if the term “person” encompasses the State. The term “person” can apply
to individuals or to legal entities which are understood to have “legal personality”, such as
companies. Case law has held that the State is a juristic person, although this may in some
instances depend on the statutory context. Thus – given that other types of State-operated
facilities which are exempted from registration are exempted in very clear wording – it seems
likely that the statute’s intention was to require new State-operated shelters to register.
 See section 67 (3)(a):
“A person may establish or operate a shelter if the shelter is registered …”

It is clear that all new State-operated ECD centres must be registered.
 See section 66(2)(a):
“A facility may only be used as an early childhood development centre if it is registered as such…”

The distinction in the treatment of old and new State facilities may stem from the fact that
existing institutions were established prior to independence under a different legal regime
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premised on a different set of values – while the current State government is bound to act in
terms of the Namibian Constitution.

Evidence that “the State” is “a person”
A 1964 South African case found that the Union of South Africa was constituted as a State
having juristic personality, and capable of suing and being sued, in terms of the South Africa
Act of 1909. The Court explained (at page 548A-B):
“It was not envisaged that the State as such should be the juristic person that enters into
contracts or was to be cited in legal proceedings, even though it could be said that such
contracts were entered into on behalf of the State or that the legal proceedings were
brought or defended on behalf of the State. If I may venture to suggest a reason for what
may be considered an anomaly by those seeking to draw analogies with ordinary trading
corporations it is because the State has many facets, executive, legislative and judicial, and
accordingly where rights and duties arise similar to those of the ordinary juristic person,
natural or otherwise, it is expedient that the Government, i.e. the executive power, should
be considered as the embodiment of the State's position in such regard. In other spheres
such as for example in relation to the law of treason the Government was in practice also
identified with the State […].”
The Court went on to hold that the Republic of South Africa succeeded the Union of South
Africa as a juristic person in terms of the Republic of South Africa Constitution Act 31 of 1961.
 Die Regering van die Republiek van Suid-Afrika v
Santam Versekeringsmaatskappy Bpk 1964 (1) SA 546 (W)

In 2009, the South African Supreme Court of Appeal was called upon to interpret the meaning
of the term “the State” in a particular statute. It noted: “The State as a concept does not have a
universal meaning. Its precise meaning always depends on the context within which it is used.”
(at paragraph 11). In considering the question, the Court also noted that “the State” is referred
to in two other places in the same statute aside from the provision in question (which concerned
prescription). The statute at issue included a provision which said: “This Act shall bind the State”
– a statement which was necessary because of the rule existing at that time that the State is not
bound by its own laws. The Court commented that “[t]he reference here must be to the State as
a governing entity with legal personality”.
 Holeni v Land & Agricultural Development Bank

of South Africa 2009 (4) SA 437 (SCA)

In Namibia, a footnote in a 2006 High Court case takes a similar approach, saying that “[i]t is
not inconsistent with the Constitution to recognise that the State… because it possesses legal
personality has, through its government departments, inherent power to conclude contracts”.
The Court stated that any other approach would “paralyse the State machinery and result in
administrative atrophy of unimaginable proportions”.
 Open Learning Group Namibia Finance CC v Permanent Secretary, Ministry of Finance 2006 (1)

NR 275 (HC), footnote 10, citing Die Regering van die Republiek van Suid-Afrika v
Santam Versekeringsmaatskappy Bpk 1964 (1) SA 546 (W)

It is also noteworthy on this question that a 2011 Namibian statute refers to “any natural or
juristic person, except the State”.

 Employment Services Act 8 of 2011,
section 1, definition of “private employment agency”
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14.2		 Initial application for registration
A person or an organisation seeking registration of a facility must make an application to the
Minister. The Minister may require the applicant –
I to demonstrate that there is a reasonable need for the facility
I to provide information about the facility’s past and present financial position
I to provide other relevant information.
The application for registration must be made on the appropriate forms which are appended to
the Child Care and Protection Regulations:
I children’s home or child detention centre: Form 3A
I shelter, place of care or ECD centre: Form 4A.
The Ministry can arrange for a social worker or some other person to assist the applicant to
complete the form and put together the accompanying documentation.
The Minister may arrange for an inspection of the facility to decide on its suitability for registration.
If the Minister directs that an inspection must take place, the person carrying out the
inspection must complete the inspection and the inspection report within 60 days from the
Minister’s direction. The report must be sent the Minister by hand, courier, post or email,
within 14 days of its completion.
In the case of children’s homes and child detention centres, the Ministry must place a newspaper
advertisement within 30 days of receiving the application, inviting public input.
This newspaper advert must be published in a newspaper widely circulating in the area
where the home or centre is or will be situated. It must be in English, and it may also be in
any other languages appropriate to the area. It must list a specific contact person to whom
the public should direct any comments, within 21 days of the publication of the advert.
In the case of any facility applying for registration, the Minister must register the facility if the
Minister believes that it will be managed and operated in the best interests of the children who
will be accommodated there.
If the application is granted, the Minister will provide the facility with a certificate of registration
on the appropriate form:
I children’s home or child detention centre: Form 3B
I shelter, place of care or ECD centre: Form 4B.
The Minister may impose any conditions of registration that promote the best interests of children.
If the application is refused, the Minister must furnish the applicant with written notice of the
refusal, with reasons, by hand, courier or registered post.
A certificate of registration is valid for five years.
 Child Care and Protection Act, sections 73-74
 Child Care and Protection Regulations, regulations 23-24, Forms 3A-3B, Forms 4A-4B
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DOCUMENTS TO SUBMIT WITH APPLICATION
Children’s home or child detention centre

Shelter, place of care or ECD centre

constitution or other founding document

constitution or other founding document

health certificate (if relevant)

health certificate (if relevant)

building plans (if required by the Ministry)

building plans (if required by the Ministry)

specimen weekly programme of activities

description of programmes and services to be
offered

This might be issued by the local authority or by the
Ministry responsible for health. This is to confirm
compliance with applicable health requirements.
This can be a certified copy of approved building
plans, or a copy of building plans submitted for
approval if the process is not yet final.

This might be issued by the local authority or by the
Ministry responsible for health. This is to confirm
compliance with applicable health requirements.
This can be a certified copy of approved building plans,
or a copy of building plans submitted for approval if
the process is not yet final.

This description must cover their aims and objectives
as well as their contents.

job descriptions and duty sheets of staff members

This information will be assessed to see if the facility
has the capacity to carry out its intended functions
and programmes.

description of applicant’s qualifications, skills and
experience

This must focus on the applicant’s competence in the
type of care to be provided at the facility.

inventory list of furniture, appliances and other
major items

inventory list of furniture, appliances and other
major items

financial statements

financial statements

emergency evacuation plan

emergency evacuation plan

police clearance certificates

police clearance certificates

needs assessment

business plan

house rules

existing registration document if applicable

These must describe the funds available to operate
the facility.
This plan will show how the premises will be evacuated
in case of fire, flood, bomb threats or other emergency.
These must be provided for management board
members, every staff member and any other person
who will work directly with children.
This assessment must include evidence of consultation with relevant stakeholders, and of the need for
the facility in question in the area in question.

These must describe the funds available to operate
the facility.
This plan will show how the premises will be evacuated
in case of fire, flood, bomb threats or other emergency.
These must be provided for the manager, every staff
member and any other person who will have direct
access to the children at the facility.
This plan must contain information about the business
hours of the facility, the fee structure (if applicable),
the day care plan and the staff composition.

specimen weekly menus

The purpose of this requirement is to ensure that
children at the facility receive a balanced diet.

documentation of relevant qualifications, skills
and experience
This must focus on the applicant’s competence in the
type of care to be provided at the facility.

any additional approvals required by the relevant
local authority
existing registration document if applicable
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14.3		 Application for renewal
A registration holder must apply for renewal of the certificate of registration at least three
months before the date when the current registration expires.
The procedure for renewal of registration is essentially the same as for an initial application
for registration.
The Minister must renew the certificate if satisfied that the facility concerned continues to
comply with the requirements for registration.
 Child Care and Protection Act, sections 74(3)
 Child Care and Protection Regulations, regulations 23-24

14.4		 Amendment of registration
A registration holder may apply for amendment of the conditions of registration. For example,
this might be necessary if there is some change of staffing, a move to new premises or some
change in the services to be offered.
The Minister may also amend a certificate of registration on his or her own initiative, to
add or withdraw conditions if this is appropriate to promote or protect the best interests
of children.
The registration holder has a duty to report any changes which affect the conditions of
registration or the requirements that applied at the time of the application for registration.
In such a case, the registration holder must apply to the Minister in writing for an amendment of
the certificate of registration within 30 days of becoming aware of the change of circumstances.
 Child Care and Protection Act, section 74(2) and (4)
 Child Care and Protection Regulations, regulations 23(13), 24(9)

14.5

Cancellation of registration

The Minister may cancel a certificate of registration if the facility is not complying with this
Act or any other law or with a condition of registration, or for any other reasonable cause.
The Minister must send a written notice to the facility which clearly states the reasons for the
proposed cancellation, and the date on which the cancellation will take effect.
The proposed date of cancellation must be at least three months after the date of the notice,
unless the Minister and the person operating or managing the registered facility agree to
an earlier date.
The registration holder must have an opportunity to make representations to the Minister
opposing the proposed cancellation. The Minister must consider this information before deciding
whether or not to cancel the registration.
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If the registration of a children’s home or child detention centre is cancelled, every child placed
in that facility must be transferred before the facility can be closed.
 Child Care and Protection Act, sections 79, 81(2)

Registered
facility
may make
representations
opposing the
cancellation

Minister sends notice of
intended cancellation
to registered facility
Proposed date of closure must
be at least three months later
(unless an earlier date is agreed)

Minister
decides
whether
to proceed
with
cancellation

When we inspected this
children’s home, we found
many problems. The water
has been cut off for a month
now, so the children had no
clean drinking water and no
working toilets. The area
where the food is prepared
was very dirty, and we
found open boxes of rat
poison in places where the
children could reach them.

All the
children must
be transferred
before
the facility
is closed.

Yes, and we also
found that three
members of staff
had never provided
police clearance
certificates. We
are going to cancel
the registration of
this home. It is not
operating in the best
interests of children
who are placed here.

14.6		 Voluntary closure of
a facility
The holder of a certificate of registration may
close the facility by giving written notice to the
Minister and surrendering the registration
certificate.
If a children’s home or child detention centre
is going to be voluntarily closed, every child
placed in that facility must be transferred.

Publication of list of
registered facilities
The Minister must publish an annual notice in
the Government Gazette listing registrations
of facilities, renewals of registrations and
cancellations of registration.
 Child Care and Protection Act,
section 74(5)

 Child Care and Protection Act, sections 74(3), 80, 81(2)

15. Inspections
In addition to the inspection which takes prior to registration or
the renewal of registration, the Ministry must arrange for a social
worker to inspect a registered facility once a year, without any
advance notice to the facility.
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Registered or unregistered facilities can also be inspected at any time. These ad hoc inspections
can be authorised by the Minister, by a local authority or by a regional council. The person
doing the inspection can –
I inspect the facility and its management
I observe or interview any child in the facility
I arrange for a child to be examined or assessed by a medical officer, social worker, psychologist
or psychiatrist
I observe any programme being conducted by or at the facility.
Anyone who is inspecting a facility should have an identity card issued by the Minister, the local
authority or the regional council. They can be asked to produce this card before conducting the
inspection. This identity card is valid for five years, and can be renewed.
The identity card must include the full name of the holder,
along with a photograph. It must also include the name
and signature of the person who issued the identity card,
a statement that the holder of the card is authorised to
conduct inspections under the Act, and the dates of issue
and expiry of the identity card.
A person authorised to conduct an inspection has the power to –
I determine whether the facility complies
with the minimum standards
I determine whether the facility complies
with any requirements of the Act or any
other law
I investigate anything which may constitute a crime, a breach of any provision
of the Act or a violation of a condition
of registration
I record information by any method,
including taking photographs or making videos
I exercise any other power prescribed by
regulation.

REPUBLIC OF NAMIBIA
INSPECTOR IDENTITY CARD

810322 0031 4
SHIKONGO
JOHN LUCAS

JShikongo

For the purpose of this investigation, the
inspector may require a person to disclose
information orally or in writing, either
alone or in the presence of a witness.
The inspector may also inspect any relevant record or document, and or question
any person about such records or documents. The inspector can also require a
person to produce or deliver any relevant
record or document, make copies of relevant records or documents, or remove
them to make copies or extracts.
The inspector may also question a per
son about any article or substance that
might have been used for the purpose of
wrongdoing, and remove that article or
substance.

The person doing the inspection must provide a receipt for any item that is removed
during the inspection, and return the item
in question unless it must be kept as evidence.

The person doing the investigation must submit a report to the Minister, local authority or
regional council which authorised the inspection.
The person authorised to carry out the inspection must complete the inspection and the
inspection report within 60 days from the authorisation. The report must be sent to the
appropriate recipient by hand, courier, post or email, within 14 days of its completion.

40

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 7: Facilities

It is a crime to hinder or interfere with an inspection, or to refuse to cooperate. It is also a
crime to falsely pretend to be a person authorised to conduct an inspection. The penalty for
these crimes is a fine of up to N$4 000 or imprisonment for up to one year, or both.
 Child Care and Protection Act, section 77
 Child Care and Protection Regulations, regulations 25-26

Searches of residences
If the facility being inspected is used as a residence, any search of it will require a
search warrant – UNLESS the owner or the occupier of the residence has consented
to the search, or UNLESS the person authorised to conduct the inspection reasonably
believes that a search warrant would be granted by the court, but that the delay involved
in getting the warrant would defeat the object of the search. For example, this could
apply to private homes used as places of safety, or to portions of children’s homes or child
detention centres where staff or children live, in contrast to the offices or administration
blocks of such facilities.
 Child Care and Protection Act, section 77(3)

An inspection may lead to a notice of enforcement.

16. Notices of enforcement
Unregistered facilities can be closed down, or given time to meet the requirements for regis
tration. The Minister can issue a written notice of enforcement to an unregistered facility.
This notice may order the facility to stop operating, or it may give the facility a specified time
period to apply for registration. The notice must contain reasons for the instructions it contains.
The Minister may also issue a notice of enforcement to a registered facility which is not
complying with its conditions of registration, giving it a time period to remedy the problem.
A facility which has received a notice of enforcement may continue operating during the time
period allowed by the notice for remedying the problem. An unregistered facility may also
continue to operate while its application for registration is being considered.
It is a crime to fail to comply with a notice of enforcement. The penalty is a fine of N$100/day
for each day on which the facility continues to operate in violation of the rules.
 Child Care and Protection Act, section 78

17.		 Eligibility for State funding
Registered government facilities or registered private facilities run by non-profit organisations
are eligible for funding from the national budget or the Children’s Fund as long as they are
complying with the Act and all applicable standards.
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Such funding can be used for:
I upgrading or equipping the facility
I training of staff or volunteers
I programmes for children at the facility
I other expenses reasonably related to the facility and its purposes.
Facilities which are eligible for State funding may also receive donations in kind from the State,
such as equipment, toys and food supplements for the children.
 Child Care and Protection Act, section 75

18. Appeal and review
A person (including a child) or an organisation who is unhappy with a decision relating to a facility
may appeal to the children’s court, by completing Form 2, which is appended to the Child Care
and Protection Regulations. The completed form must be given to the clerk of the children’s
court within 30 days after the person making the appeal learned of the decision in question.
The appeal must be filed with the children’s court in the district where the decision was
taken or (for decisions about a facility) in the district where the facility is located.
The children’s court must decide on the appeal within 90 days of receiving it. A person or
organisation who is not satisfied with the outcome of the appeal can request a High Court
review of the decision of the children’s court.
 Child Care and Protection Act, section 85
 Child Care and Protection Regulations, regulation 21

19. Transitional provisions
There are transitional provisions for both private and State facilities. This applies to places
of safety, children’s homes, schools of industries and reform schools, places of care and shelters which were already in existence when the Child Care and Protection Act came into force.
If any such facility was established under the previous Children’s Act 33 of 1960 or any other
law and was still operating when the Child Care and Protection Act came into force, it will be
treated as a facility which was established, registered or approved under the new law. All existing
facilities must be re-registered within one year from the date that the Act came into force (30
January 2019) if they want to continue operating.
Shelters were not covered by the Children’s Act 33 of 1960, but they may have been
registered under other laws, such as local authority regulations. Any shelter which was
previously registered under any law must be re-registered under the Act.
There are no transitional provisions for ECD centres because there was no provision for
registration of these facilities under any previous law.
Although the transitional provisions cover schools of industries and reform schools, no
such facilities were actually operational in Namibia when the Act came into force.
 Child Care and Protection Act, sections 64(9), 65(3), 67(4), 68(6), 69(6), 70
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Grace period for complying with minimum standards
As noted above, the Minister may provide a grace period for compliance with the mini
mum standards discussed in section 10 above in respect of facilities in rural areas or in
informal settlements. This grace period will be set by notice in the Government Gazette.
This will enable the Ministry to assist existing facilities to come into compliance with the
new minimum standards.
 Child Care and Protection Act, section 71(6)

Transitional Provisions
Section 68(6) of the Child Care and Protection Act provides that certain
children’s homes established before the date of commencement of the Act will
be regarded as children’s homes established and maintained in accordance
with the Act.
Section 68(6)(a) refers to children’s homes established under section 41(3)(a) of the Children’s
Act 33 of 1960. However, that section was repealed by the South African Educational Services
Act 41 of 1967 before the Children’s Act was made applicable to “South West Africa”. This
cross-reference was probably intended to refer to section 39(3)(a) of the Children’s Act 33 of
1960, which covered the establishment of State children’s homes.
Section 68(6)(b) also refers to children’s homes established under section 42 of the Children’s
Act 33 of 1960. This section covers the registration of private children’s homes.

20. Delegation to local and regional
councils
The Minister has the power to make a written agreement with a local authority council or a
regional council to delegate some or all of the functions relating to registration, inspection
and enforcement to the council. Before taking this step, the Minister must be satisfied that the
council in question has the capacity to perform the functions concerned. The council may in
turn then delegate these functions in writing to its staff members. Any of these delegations can
be withdrawn at any time.
Any of these delegations are subject to any limitations, conditions and directions imposed by
the Minister. The Minister also retains the power to confirm, vary or revoke any decision taken
by means of a delegated function, but must of course respect the rights of persons affected by
the decision.
A person who is unhappy with a decision of a local authority or regional council with delegated
authority must have a right to appeal to an appeal body designated by that council.
 Child Care and Protection Act, section 90
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The placement of individual children in facilities under the Child Care and Protection
Act and the Criminal Procedure Act is discussed in the Chapter 14 of this Guide on
children in need of protective services. That chapter covers leaves of absence, transfers
and discharges.

21. Residential child care facility grants
There is more detailed information about grants in Chapter 27 of this Guide on grants.

21.1		 Eligibility for grants
Residential child care facilities (approved places of safety, registered children’s homes and child
detention centres) are eligible for grants for children placed in the facility by a court order.
Such grants are generally payable as long as the child remains in the facility in terms of a court
order.
An application for a residential child care facility grant must be accompanied by certified
copies of the relevant court orders, and the approval or registration of the facility.
In addition, a residential child care facility can apply for a child disability grant for a child who
is eligible for such a grant.
 Child Care and Protection Act, section 241 (child disability grant), 244 (residential child care facility grant)
 Child Care and Protection Regulations, regulations 108 (residential child care facility grant),

109 (child disability grant), 114(1)(d) (duration of grants)

21.2		 Misuse of grants
It is a crime for someone to receive a residential child care facility grant under false pretenses. It is
also a crime NOT to use a residential child care facility grant or a child disability grant for the
benefit of the child. The penalty for either offence is a fine of up to N$4 000 or imprisonment
for up to 12 months, or both. The person who wrongfully received the grant money or used it
for an improper purpose might also have to repay the money to the government.
 Child Care and Protection Act, sections 249-250

21.3		 Automatic fee exemptions
A child who has been placed in a residential child care facility is entitled to –
I free basic education in State schools, including automatic exemption from contributions to
any School Development Fund
I subsidised school uniforms, shoes and stationary
I free basic health care
I exemption from payment of any fees when applying for official documents from any organ
of state.
 Child Care and Protection Act, section 246
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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T

he Child Care and Protection Act has rules and procedures for deter
mining the parentage of a child. These replace the similar rules and
procedures in the Children’s Status Act 6 of 2006, which was repealed
by the Child Care and Protection Act. Proving parentage may be relevant
in cases involving access, custody and guardianship under the Act. It may
also be relevant in connection with maintenance cases, to prove a child’s
right to inherit or in a criminal case involving baby-dumping. DNA testing
can establish parentage with great certainty.

1. Constitutional and international
framework
Both the Namibian Constitution and the Convention on the Rights of the Child protect the right
of children to “know” their parents – where this is in their best interests.

Namibian Constitution
Article 15(1): “Children shall have the right from birth to a name, the right to acquire a
nationality and, subject to legislation enacted in the best interests of children, as far as
possible the right to know and be cared for by their parents.”

Convention on the Rights of the Child
Article 7(1): The child shall be registered immediately after birth and shall have the right from
birth to a name, the right to acquire a nationality and, as far as possible, the right to know
and be cared for by his or her parents.

ave a right to “know” their pare
h
n
e
r
nts.
Child
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Convention on the Rights of the Child
Interpreting children’s right to know their “parents”
“[…] the definition of “parents” includes genetic parents (for medical reasons alone this knowledge
is of increasing importance to the child) and birth parents, that is the mother who gave birth
and the father who claimed paternity through partnership with the mother at the time of birth
(or whatever the social definition of father is within the culture: the point being that such social
definitions are important to children in terms of their identity). In addition, a third category,
the child’s psychological parents – those who cared for the child for significant periods during
infancy and childhood – should also logically be included since these persons too are intimately
bound up in children’s identity and thus their rights under article 8 […].”

Interpreting “as far as possible”
“First there are children whose parent cannot be identified (for example, when the mother does
not know who the father is or when the child has been abandoned). States Parties can do
little about this, although legislation under article 2 must ensure that such children are not
discriminated against.
Second, births occur where the mother refuses to identify the father (including extreme circum
stances, for example in cases of incest or when the father has raped the mother). While mothers
could, arguably, be legally required to name the father, it would be difficult to enforce this and
conflict could be raised between the mother’s rights and the child’s rights. However, in many
countries fathers of children born out of marriage often refuse to be identified. While recognizing
that this is a social problem, the Committee believes that the State also has a role to play: […]
‘[…] the Committee expresses its concern that the establishment of legal paternity, where
the biological father does not want to legally recognize the child, is time consuming and
expensive…
‘… the Committee recommends that the State Party facilitate the establishment of legal
paternity for children born out of wedlock by creating accessible and expeditious procedures
and by providing mothers with necessary legal and other assistance in this regard.” (Antigua
and Barbuda CRC/C/15/Add.247, paras. 33 and 34)
[…] Third, there are the situations when the State decides that a parent should not be identified.
For example:
� where adoption law limits the children’s entitlement and access to information to know that
they are adopted and who their genetic parents are […]
� with anonymous egg/sperm donation for in vitro fertilization, where most countries pro
tect the secrecy of the donor;
� where the State tacitly encourages the [anonymous] abandoning of children [at facilities
aimed at providing a procedure which will ensure the safety of unwanted children] […].
[…] there are no easy answers as to whether it is more harmful to children’s best interests to
give them distressing information about their origins or to refuse them this information on the
grounds the information might cause them harm.
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, Chapter 7, pages 106-107 (emphasis added)

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 8: Proof of Parentage

�

3

2. Terminology
Proof of parentage: This means establishing the identity of a child’s mother or father.
Parentage: This is a gender-neutral term. It is usually paternity that is in dispute, but maternity
could be in doubt as well. For example, maternity might need to be proved where a pregnancy
was concealed, where an infant was abandoned or where infants were mixed up in a hospital.
Parentage most often comes into dispute only when a child is born outside of marriage –
although there could be a dispute about parentage within a marriage where one spouse has
been unfaithful, for example.
Putative: In the context of the Act, this term means “possible”.
A putative father or a putative mother refers to a man or a woman who claims or is alleged to
be the parent of a person, before that parentage has been established or acknowledged without
dispute.
A putative child is a person (of any age) who claims or is alleged to be the child of another person,
before this is established.
The use of these terms makes it easier to talk about a parentage dispute before it is decided.
In the same way, we speak of an “accused” instead of a “perpetrator” where a person is
charged with committing a crime before the crime has been proved.
 Child Care and Protection Act,

section 93(1)

PUTATIVE
FATHER

4
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Mary says that I am Luke’s
father. I am not sure if
this is true. The children’s
court will refer to me as
the putative father until
it is proved if I am really
Luke’s father or not.
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I use the term
“putative father”
to show that I
am neutral about
the outcome of
the case before
it is proved.
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3. Who can initiate a proceeding to
establish parentage?
Proceedings to establish parentage may be brought by any
of the following people:
I the mother or putative mother of the person whose
parentage is in question
I the father or putative father of the person whose par
entage is in question
I the person whose parentage is in question (who could
be a child or an adult)
I the primary caretaker of the person whose parentage
is in question.
I a person authorised in writing by the Minister to act
on behalf of the person whose parentage is in ques
tion (such as a social worker).

A “primary caretaker” is someone
other than the child’s parent or
guardian who takes primary
responsibility for the daily care
of the child with the express
or implied permission of the
person who is the legal custodian
of the child. For example, the
primary caretaker could be an
extended family member or
some other kinship care-giver.
 Child Care and Protection Act,

section 1

This part of the Act talks about parentage of a “person” rather than a “child”. The
person whose parentage is in dispute might be a child or an adult. There is no age limit
for determining parentage, and there are many reasons why various people might want
to prove parentage.
It could be in the child’s best interests to establish paternity for purposes of maintenance,
to ascertain which persons should be listed as parents on the child’s birth certificate
(which could affect the child’s citizenship), to establish the right to list a child on a
medical aid scheme, to establish the child’s right to inherit from a particular person,
or to determine the child’s right to maintenance from a deceased estate. Establishing
paternity may also give the child a better sense of his or
her identity, allow the child to identify and appreciate
his or her cultural heritage, open the door to family
Father /
medical history or be a step toward contact with
putative
extended family members.
father

A parent may wish to establish a
Person
child’s parentage to support an
authorised
application for custody, guardi
by
anship or access, or to establish
Minister
a right to be notified of an inten
tion to give the child up for adoption.
An adult might want to want proof of his or
her own parentage to establish a right to
inherit or to find out about family history.

Request
for proof of
parentage

Person
whose
parentage
is in
question

Primary
caretaker

 Child Care and Protection Act,

section 93(2)-(4)
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Ruth is an adult. Samuel, the man whom she believes to
be her father, is very ill. Ruth believes that she will be
entitled to a share of Samuel’s property if he dies, but his
other children say that Samuel is not really her father. Ruth
requests a paternity test to secure her right to inherit.

Rachel tells John that he is the father of
her child, Esther. John does not believe
that this is true. He requests a paternity
test to protect himself against unjustified
claims for maintenance for Esther.

Self-incrimination

Rosa is a social worker with the Ministry. Someone in
the community has found an abandoned baby who is
now in hospital. There is a woman in the community
named Eva who was known to be pregnant recently,
but no one knows what happened to her baby. The
Minister has authorised Rosa to request a maternity
test to see if Eva is the mother of the baby. Even if
the baby is put into alternative care, every child has
a right to know the identity of his or her parents.

6
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The Namibian Constitution states
that no one must be compelled to
give testimony against themselves.
Would the protection against selfincrimination justify a refusal to
give samples for a DNA test if this
might provide evidence of a crime
such as child abandonment, infanticide or rape? The answer is no.
The High Court has held that the
results of such tests may exonerate
or incriminate an accused person.
Thus, being compelled to provide
bodily samples for this purpose
cannot be equated with being compelled to incriminate oneself.
 Namibian Constitution, Article 12(1)(f)
 S v Gemeng & Another

Chapter 8: Proof of Parentage

2018 (3) NR 701 (HC)

4. Proving parentage
Standard of proof: Proof of parentage must be on a “balance of probabilities”. This means
that the court will decide what is more likely true than not true. This is the standard of proof used
in all civil cases. (Criminal cases use a higher standard of proof: “beyond a reasonable doubt”.)
DNA tests: Proof of parentage will usually involve DNA tests, which are currently the most
accurate technology for determine parentage.

What is DNA? Every living thing has DNA, which is an abbreviation for DeoxyriboNucleic Acid.
DNA contains the genetic instructions which guide the growth and development of plants,
animals and persons. DNA is contained in each part of a person’s body, including blood, saliva,
the roots of the hair and the skin. Patterns contained in DNA are passed from parents to
children. No two people (except for identical twins) have exactly the same pattern of DNA.
DNA tests can identify the mother and father of a child very accurately. The test looks
at the DNA of a child and compares it to the DNA of the person who is possibly the child’s
parent, to check for similar patterns.

Starting points for determining parentage: DNA tests are expensive and can involve
delays. To avoid unnecessary scientific tests, the law contains a list of “presumptions” about
paternity. A presumption is a starting point. If certain circumstances are present, the court
will assume that a particular man is the father of a child unless that man can prove otherwise.
Presumptions are provided for paternity but not maternity, since paternity is more often
in doubt and more difficult to prove without scientific testing. Maternity is less often in
doubt and there is often obvious evidence of maternity, such as a visible pregnancy or
hospital records of the birth. This is a case where differing treatment of men and women is
justifiable for biological reasons.
The Act assumes that a man is the father of a child in the
following circumstances:
I he was married to the child’s mother at the approxi
mate time of conception or at the time of the child’s
birth, or at any time between those points
I he lived with the child’s mother at the approximate
time of conception
I he is listed as the father on the child’s birth certificate
I he admits, or it is otherwise proved, that he had sexual
intercourse with the mother at a time when the child
could have been conceived
I both he and the mother acknowledge that he is the
father.

Evidence about parentage:
Husbands and wives cannot be
forced to give evidence in court
against each other, but they may
give evidence about a spouse
if they do so voluntarily. This
rule applies to questions about
parentage involving a spouse
in a criminal proceeding.
 Child Care and Protection Act,
section 93(3)
 Namibian Constitution,
Article 12(1)(f)

Corroboration of evidence offered to establish a presumption of paternity is not required.
No special cautionary rules are applicable to this evidence.
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The effect of the presumptions is to shift the burden of proof to the putative father. In other
words, once a presumption of paternity has been established, the man still has a chance to prove
that he is not the father through some contrary evidence or by means of a DNA test. But he now
bears the responsibility of providing proof that he is not the father. These rules are designed to
discourage people from insisting on DNA tests when paternity is not really in question.
For example, suppose a mother is claiming maintenance
from a man who says that he is not the father of her
child. She produces a marriage certificate which shows
that they were married when the child was born. She
has established a presumption of paternity. Now it is up
to the man to prove that he is not the father. He could,
for instance, produce a divorce certificate which shows
that the couple was no longer married when the child
was conceived. He could provide some specific evidence
indicating that the mother had extramarital affairs. He
could also propose that he and the child undergo DNA
testing to prove that he is not the child’s father.

It is true that the mother of
this baby is my wife, but the
baby cannot be mine, I was
studying in South Africa for
one year before the baby was
born. She did not visit me, and
I did not return to Namibia even
once. Our passports will show
that I am telling the truth.

 Child Care and Protection Act, section 94

What if a parent refuses to cooperate?: Parents might refuse to
provide samples from themselves or from the child for testing.
In this case, if there is a real dispute about parentage, the court
will assume that the person who is refusing to co-operate is
attempting to hide the truth.
The High Court can also order that scientific testing take place if this
would be in the child’s best interests. This can include an order that a
child, a parent, a putative parent or any potential blood relative of
the child be submitted to a physical procedure for the purpose
of scientific testing.
For example, suppose that two different men were claiming to
be the father of a child and the mother refused to say anything
about who it was or to allow anyone to take a sample from
the child for a DNA test. The High Court could order DNA
testing to give the child certainty about the father.
When considering past cases on this issue, it is important to keep in mind that many
cases were decided in respect of the old kind of blood tests – which could not conclusively
prove that a particular man was definitely the father of a child, but could only eliminate
that possibility in some instances. In contrast, modern DNA tests can positively identify a
person as the father of a child with a very high degree of accuracy. The improvement in the
accuracy of scientific testing affects the consideration of whether or not the test will be in
the child’s best interests.
 Child Care and Protection Act, section 95
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The child’s right to know with certainty? One 2009 South African High Court case
held that “it will most often be in the best interests of a child to have any doubts about true
paternity resolved and put beyond doubt by the best available evidence”. However, this case
was reversed on appeal to the Supreme Court of Appeal in 2010, on the grounds that scientific
tests to determine paternity should not be ordered where paternity has already been shown
on a balance of probabilities. Namibian courts may have to consider similar debates in the
context of the meaning of the child’s constitutional right to “know” his or her parents.
 LB v YD 2009 (5) SA 463 (T), paragraph 23, reversed on appeal in YD (now M) v LB 2010 (6) SA 338 (SCA)
 Namibian Constitution, Article 15(1)

I know she is my child, but I am going to refuse to have a DNA
test. That way they will never be able to prove I am the father!

That is a bad idea. If you
refuse the test, the court
will assume that you are
trying to hide the evidence
that you are the father.
The High Court can order
you to give a sample for
a DNA test if there is not
enough evidence to prove
paternity without it. And
you might even end up
having to pay all the costs
of the tests if the court
finds out that you were just
trying to hide the truth!

Paternity presumptions in action:
Examples from Namibia and South Africa
LNL v LJL (I 2406/2013) [2014] NAHCMD 309 (17 October 2014)
The issue of paternity was raised in the context of a divorce. There were four children born
during the marriage who were, at the time of the divorce, ages 22, 20, 18 and 10. The husband
claimed in the divorce proceeding that the wife had committed adultery with other men –
but provided scant evidence or particulars. The husband claimed, for the first time, that this
alleged adultery had caused him “to doubt the paternity” of the four children born during the
marriage. The wife countered that she had never committed adultery, and that the husband
had always accepted the children as his own and never before expressed any doubts about their
paternity. She argued that his long-standing acceptance of the children as his own prevented
him from now asserting in the divorce that he was not their father, based on the legal principle
of estoppel. (Estoppel is a legal doctrine that prevents a a person from denying the truth of a
representation previously made to another, through words or conduct, if the other person acted
on the representation to his or her prejudice.)
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The Court noted that the operative presumption is that children born during the subsistence of
a marriage are the children of the married couple. It is the husband’s right to accuse the wife
of adultery and to prove it, but he has no absolute right to deny paternity without laying the
proper basis for why he could not be the biological father of children born during the marriage.
His vague assertions did not overturn the presumption because they did not lay any factual
foundation that another man had sexual intercourse with his wife at a time consistent with the
conception of the children.
If the husband had raised doubts about paternity each time his wife conceived or gave birth
to a child, the wife could have subjected the children to paternity tests to place the husband’s
paternity beyond doubt. However, his apparent acceptance of paternity for many years lulled
the wife into the belief that he accepted that he was the biological father. In so doing, he caused
the wife to act to her prejudice, which is one of the legal requirements for estoppel. There was
no evidence that the wife had refused to subject any child over whom she had control to a
paternity test – and, in any event, she had no authority over the child who had reached the age
of majority. Furthermore, the husband did not assert that a paternity test would be in the best
interests of any of the children.
The Court refused to order paternity tests.

YM v LB 2010 (6) SA 338 (SCA)
In this case, the South African Supreme Court of Appeal considered whether it should refuse
a request for paternity testing. B, the putative father, and M, the mother, commenced a sexual
relationship in February 2006. The couple started living together in October and became engaged
in November of that year. At the end of the year, B told M that he would be going to work
elsewhere in the country and then abroad for a short period the following year. Accordingly,
M went to stay in her parents’ town for what she thought would be the short period of his
absence. In fact, B did not go abroad. M became disillusioned with the relationship after it
became clear that B had an alcohol problem.
In late March 2007, M discovered she was pregnant and was certain B was the father. B did
not dispute this fact. His conduct and correspondence with M unequivocally showed that he
believed he was the father. In April 2007, M decided to break off the engagement. The child was
born in November. Two days later, B’s attorney sent a letter to M strongly denying paternity.
She responded through an attorney saying that B would not be afforded any parental rights
and would not be bound by any obligations to the child. At that point, B reversed his position
and claimed he was 100% certain he was the child’s father, but wanted a DNA test to confirm.
M refused to comply, which led B to apply for a court order that she and the child submit to
DNA testing. The High Court granted the order, but B appealed to the Supreme Court of Appeal.
The Court of Appeal allowed the appeal on the basis that paternity was not actually in
dispute. It is within the inherent power of a High Court, as the upper guardian of children,
to infringe rights to privacy and bodily integrity by ordering scientific tests if this is in the
best interests of a child. However, each case must be considered on its own facts. This was
not an appropriate case for such an order. Scientific testing such as blood or DNA testing
should not be ordered where paternity has already been proved on a balance of probabilities,
as it had in this case.

10
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5. Who pays for scientific testing?
The person who is disputing parentage must normally
pay for the DNA test. However, if this person is unable to
pay, the court may order that the costs will be paid partly
or totally by the other party to the dispute, or by the State.
The children’s court has the power to “make appropriate
orders as to costs in matters before the court”. If the
relevant parties are unable to pay the costs of the paternity
test, the children’s court has the authority to hold an
interim enquiry on the question of costs. The court will
consider information about the financial situation of the
mother (or putative mother), the father (or putative father)
and any other person who has requested the test, as well
as any other relevant circumstances. Then the court can
make a preliminary order on who should pay the costs
of the DNA test. The court might decide that the costs
should be shared between the relevant parties, or that the
State should pay all or part of the costs.
The children’s court can re-consider the preliminary
decision on who should pay the costs of the DNA test at
the conclusion of the proceeding. The court has a wide
discretion to make whatever order seems fair in the cir
cumstances.

How much do
DNA tests cost
in Namibia?
As of early 2019, tests for
proof of parentage cost up
to N$1900 if done on one
parent and the child, and
up to N$2550 if the other
parent also had to be tested
(which is very uncommon).
The samples are sent to
South Africa for testing,
and it can take three to
four weeks for the results
to be received. Medical aid
schemes do not cover the
costs of such tests.
 information collected from
service providers by LAC

The possibility of being ordered to share costs does NOT apply to a child. A child under 18
who has requested DNA testing will never be expected to share any of the costs.

I have considered each of
your financial situations
and have decided that
Mr M will pay for 50% of
the paternity test. Mr M has
requested the test and has
the means to shoulder some
of the costs. The State will
pay for the other 50% since
Mr M is only employed
part-time and cannot
afford the full cost. Ms F,
you are unemployed and
supporting two children,
so I accept that you cannot
afford to contribute to
the costs of the test.

 Child Care and Protection Act, section 47(2)(d)
 Child Care and Protection Regulations, regulation 28
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6. Proving parentage if the parent or
child is deceased
It is possible that a person may want to establish parentage in a situation where the putative
mother, putative father or putative child is deceased. This might be important, for instance, to
determine rights to inherit from the deceased person’s estate.
A person who has a reasonable belief that the deceased is his or her biological parent or child
may petition the court to exhume the body of the deceased for the purposes of carrying out
scientific tests relating to parentage.
To exhume a body means to dig it up from where it is buried.
The Child Care and Protection Act presents this
option as a last resort, since exhumation is obviously
likely to cause distress to the deceased’s family.
The Act identifies a number of circumstances
where exhumation will NOT be permitted:
I where there is no family member, heir or
other interested person who disputes the
claim of parentage
I where conclusive proof of parentage is already
available, such as a scientific test or court
order
I where it is possible to establish parentage
by carrying out scientific tests on a living
family member of the deceased and the family
member consents to the tests.

When my ex-boyfriend
died, some of his family
members tried to claim
that he was not my
son’s biological father
so that they could claim
the inheritance.
I was able to prove
parentage without a
paternity test because
a court had already
determined that he
was the father of my
child when it granted
him access rights.
 Child Care and Protection Act, section 93(5)

Paternity testing when one parent is deceased
Examples from South Africa
D v M and Others [2015] ZAGPJHC 288
In this case, a grandmother applied to the High Court of South Africa to compel a woman,
M, and her minor son, Z, to submit to DNA tests for the purpose of determining whether her
deceased son, SD, was the biological father of Z.
Following the death of SD, the grandmother determined that a death benefit amounting to
R2 million was payable by the Pension Fund to SD’s dependants, or failing any dependant,
to his estate. The Pension Fund had determined that Z was a dependant and would be the
beneficiary of the death benefit.
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The grandmother, who had questioned the child’s paternity during SD’s lifetime, requested the
Pension Fund to subject M and Z to DNA tests. The Pension Fund refused this request, but gave
the grandmother time to present proof that Z was not SD’s child. M opposed the grandmother’s
application for an order that she and her child must submit to DNA testing.
M and SD were involved in an intimate relationship from November 2005 to the middle of 2010.
Z was born in December 2008. The grandmother alleged that her son’s relationship with M was
tumultuous and that there was a break-up of some three months after an incident of violence.
Shortly after their reconciliation, M informed SD that she was pregnant. The grandmother also
alleged that when Z was approximately a year old, SD and certain family members started to
doubt the child’s paternity based on the child’s appearance. SD apparently requested a paternity
test, which M refused. Thereafter, SD stopped paying maintenance for Z. M baldly denied the
grandmother’s allegations.
The Court was ultimately satisfied as to the credibility of the grandmother’s factual allegations
and found that she had established the requisite grounds for a DNA test. The Court also
considered it to be in Z’s best interests to know and be accepted by the paternal side of his
family and not have the uncertainty of disputed paternity follow him for the rest of his life. In
this case, the minor infringement of M and Z’s privacy did not trump the discovery of the truth.
The Court then had to consider whether it was necessary for SD’s body to be exhumed for
the paternity testing. The Court relied on the evidence of an expert in human genetics that in
instances where the alleged father is deceased, the best scenario is to test the mother, the child
and both parents of the deceased person who is alleged to be the father. It was therefore clear
to the Court that an acceptable DNA test result was possible without resorting to the body of
SD. The Court ordered DNA tests to resolve whether Z or the estate was entitled to the death
benefit.

Ex Parte Emmerson 1992 (3) SA 987 (W)
In this case, a pregnant woman applied for an order directing a doctor employed in the genetics
department of the South African Institute for Medical Research to conduct DNA tests on a
man who had been killed in a motor vehicle accident earlier in the day and whose body was
in a mortuary. The woman alleged that the man was the father of the child she was expecting.
He was a man of some means. The aim of the tests was to pave the way for a later claim for
maintenance for the child from the deceased father’s estate. Due to the extreme urgency of the
matter, the Court granted the order without giving reasons.

[…] respect for private life requires that everyone should be able to
establish details of one’s identity as an individual human being and that an
individual’s entitlement to such information is of importance because of
its formative implications for his or her personality. This includes obtaining
the information needed to uncover the truth concerning important aspects
of one’s personal identity, such as the identity of one’s parents […].
 Mifsud v Malta, European Court of Human Rights,
Application no. 62257/15, 29 January 2019, paragraph 65
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7. When might it NOT be in a child’s
best interests to know the identity
of a parent?
Adoption: In the eyes of the law, the adoptive parents are in every respect the child’s parents
after the adoption is finalised. As explained in Chapter 17 of this Guide on adoption, an adopted
child has a right to information about his or her biological parents only after reaching the age
of majority (unless the adoption is a “disclosed adoption” where the adoptive parents and the
biological parents allow their identities to be disclosed to each other from the beginning).
This means that it would not be possible for an adopted child who is still a minor, or
that child’s adoptive parent, to utilise the proof of parentage procedures to circumvent the
normal procedure for disclosure of the identity of an adopted child’s biological parents after
the child reaches the age of majority. The Implementation Handbook on the Convention
on the Rights of the Child notes that the Committee which monitors the Convention on the
Rights of the Child consistently opposes “secret” adoptions and always firmly recommends
that children be told about their biological parentage. However, the Namibian requirement
that this information be made available by the State to the adopted child only at the age
of majority can be viewed as being consistent with the Convention’s recognition of the
“evolving capacities of a child” (Article 5).
Assisted reproductive techniques: It will normally be impossible for a child to find out the
identity of an egg or sperm donor where conception took place by means of in vitro fertilisation
or other assisted reproductive techniques. As explained in Chapter 9 of this Guide on parental
rights and responsibilities for children outside marriage, the law views the couple who arranged
for the fertility technique as the mother and father of the child in question.
The Implementation Handbook on the Convention on the Rights of the Child questions whether
it is justifiable to keep the identity of the egg or sperm donor secret, particularly as scientific
research continues to uncover medical reasons why it may be relevant to know genetic origins.
Children abandoned at safe havens: The Child Care and Protection Act exempts parents,
guardians and care-givers from prosecution for abandoning a child in their care so long as the
child is left at an approved safe haven (such as a hospital, police station, school or children’s
home) and the child shows no signs of abuse, neglect or malnutrition. It is likely that a child
abandoned in such a situation would be dropped off anonymously.
The Implementation Handbook on the Convention on the Rights of the Child asserts that any
form of state-sanctioned secrecy about parentage may be particularly problematic. On the
other hand, since safe havens are intended to discourage the recurrent Namibian problems
of baby-dumping and infanticide, allowing a parent to remain anonymous for this purpose
may be a justifiable infringement of the child’s right to know his or her parents.
 Child Care and Protection Act, section 227(1)
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, pages 106-108
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Proof of parentage is NOT always in the child’s best interests:
Examples from South Africa
O v O 1992 (4) SA 137 (C): In this South African case, the High Court had to determine
whether to order a six-year-old minor, M, to submit to blood tests to determine whether the
applicant was her father. M and the applicant already had a very close and loving relationship
and the applicant had always treated M as his child. M in turn considered the applicant her
father. Considering M’s best interests, the Court decided not to order the blood tests. The
evidence overwhelmingly pointed to the fact that the applicant was M’s father, and his conduct
over the years did not suggest that he had any substantial doubts. However, if it were to be
found that he was not M’s father, the effect on M would be devastating. Further, even if the
tests proved he was the father, the mere knowledge that the applicant had undergone such tests
might have a negative effect on their relationship. Not every case where there is a relationship
between the child and putative father will be resolved in this way as each case must be decided
on its own facts. However, the impact of the test and its results on the child is an important
consideration in determining the child’s best interests.
MN v AJ 2013 (3) SA 26 (WCC): Similar concerns were cited in passing in another South
African case where a husband claimed compensation from his wife on the basis of unjust
enrichment, on the grounds that he had paid maintenance for a child that turned out not to be his.
The Court noted that courts may be wary of recognising claims necessitating an enquiry into
paternity which may destroy an otherwise loving and caring parental relationship with a child.
Namibian courts would have to consider the import of the child’s
constitutional right to “know” his or her parents in such situations.

Could a parent of a child born outside marriage
be forced to identify the other parent against his or her will?
In Namibia, mothers of children born outside marriage can register the birth of the child
without naming the father. They cannot be required to provide information about the father.
Could a child’s right to know his or her parents be a basis for forcing a mother to provide this
information?
The Implementation Handbook on the Convention on the Rights of the Child treats this issue
with caution, noting that the pregnancy in such a case could have resulted from rape or incest:
“While mothers could, arguably, be legally required to name the father, it would be difficult to
enforce this and conflict could be raised between the mother’s rights and the child’s rights.”
In such a situation, support and encouragement for the mother might be more appropriate
than legal coercion.
 Births, Marriages and Deaths Registration Act 81 of 1963, section 10(1)

(to be replaced in future by a new law on civil registration)

 Implementation Handbook for the Convention on the Rights of the Child, UNICEF, 3rd edition, 2007, page 106
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Can one parent be forced to identify the other parent
before giving a child up for adoption?
This question was explored in a 2003 South African case, where a child was born outside
marriage at a time when the relationship between the parents had already ended. The
relationship between them became increasingly acrimonious, and so no relationship
developed between the father and son. The mother and father subsequently married other
people and had more children with their new partners. When the child was 10 years old,
the mother’s new partner launched proceedings to adopt him. The father was not notified of
the proceedings, nor was his consent obtained. He discovered that an adoption order had
been made in respect of the child only when he instituted legal proceedings himself, in order
to gain access to the child. The court which made the adoption order had been under the
impression that the child’s father was unknown. Indeed, the child’s birth certificate reflected
the biological father as “unknown”.
The father applied to have the adoption order rescinded, but his application was dismissed
on the basis that this step would not have been in the best interests of the child. In his appeal
against that decision, the appellate court was required to consider whether the mother’s
failure to identity the natural father and notify him of the adoption proceedings was reason to
rescind the step-parent adoption. The Court ultimately concluded that it was not.
The Court held that because of the serious consequences which flowed from adoption, the
applicant for an order of adoption (or the consenting parent, where only one parent had given
consent) is required to observe the utmost good faith in placing material before the court.
This includes providing details regarding the identity and whereabouts of the other parent,
if those details are known. The Court is absolved of the duty of notifying the natural father
only where his identity or whereabouts cannot be established.
In this case, the mother and step-father allowed the court to be misled about the biological
father’s identity. That tainted the adoption process. Nonetheless, the Court concluded
that the adoption order should not be rescinded as this would not be in the child’s best
interests.
 T v C and Another 2003 (2) SA 298 (W)

8. Fraud in scientific tests
In Namibia, some people have figured out ways to get “scientific tests” which are fraudulent.
For example, this can result from collusion with an unscrupulous testing facility or through
presentation of a fake ID (so that the person who provides the sample is not the person who is
actually supposed to be tested).
The Child Care and Protection Act does not provide a specific procedure to be followed in a
case where there is reason to believe that a parentage test result might be false. A court would
probably reject test results if flaws in the testing procedure were shown, and possibly order a
re-test with proper safeguards against fraud.
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Will courts always accept the results of scientific testing?
In South Africa, at least one case has considered the question of how to treat paternity results
from scientific testing. In a 2011 divorce case, the High Court was faced with a sudden
allegation by the husband that he was not the biological father of the parties’ eldest child. The
husband testified that, in 2008, after a call from one of the mother’s friends informing him
that he was not the father of O, he took O for a paternity test. The result, which he kept to
himself for over two years, showed that he was not in fact the father.
At trial, a witness testified that DNA samples were taken from the father and the child and
given to her for analysis. On her analysis, the father and son were not biologically related.
However, the witness did not say that she was present when the samples were taken, or
who drew the samples, sealed them and dispatched them to her laboratory. Relying on
cases involving scientific tests in other contexts, the Court held that the results could not be
regarded as conclusive proof of the paternity of the child. It held that the details of the process
of taking the samples and the chain of custody ought to be properly proved in each case. It
therefore rejected the paternity test report and found that the father had failed to prove on a
balance of probabilities that he was not the biological father.
 O v O [2011] ZAGPPHC 182

Crimes that may apply to falsely asserting or denying parentage: A person who lies about
parentage or participates in arranging a false paternity test could be charged with any one of
several crimes, depending on the context:
I

fraud
Fraud consists in unlawfully making a misrepresentation with intent to defraud. The
misrepresentation must cause actual or potential prejudice to another. The prejudice does
not have to be financial; it can take other forms, such as impairment of someone’s reputation.
The misrepresentation can be made by words, by conduct alone (such as by nodding or
acting in a certain way) or by some combination of words and conduct. A person who
provides samples for a DNA test while pretending to be someone else has committed fraud.
The person who was supposed to provide the samples would also be guilty of fraud if he or
she presented the false test results as his or her own.

I

perjury
Perjury is the unlawful and intentional making of a false statement under oath in the
course of a court proceeding. The elements of the crime of perjury are 1) the making of a
declaration; 2) which is false; 3) under oath or its equivalent; 4) in the course of judicial
proceedings; 5) unlawfulness; 6) intention. The false statement can be either oral or in the
form of an affidavit. The statement must be made in the course of a judicial proceeding –
but it does not have to be made during the proceeding if: a) the law allows the statement to
be used as evidence at a judicial proceeding, and b) if this use as evidence was contemplated
by the person in question at the time when the statement was made.
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I

contravention of section 300(3) of the Criminal Procedure Ordinance 34 of 1963
This crime involves contradicting a statement made under oath (such as in an affidavit) in
the course of making another statement also under oath (such as in a subsequent affidavit
or under cross-examination in court). If the statements conflict with each other, they cannot
both be true – so it is not necessary to prove which statement is false.

I

contravention of section 9 of the Justices of the Peace and Commissioners of Oaths Act 16
of 1963
This crime involves making a false statement in a sworn document such as an affidavit.
It essentially extends the penalties of perjury beyond statements which were made in the
course of judicial proceedings. The required elements are: 1) a false statement; 2) in an
affidavit, affirmation or solemn or attested declaration; 3) made before a competent person;
4) with the requisite state of mind. In order to be found guilty of this crime, the person who
made the statement must have known that it was false at the time. It is sufficient to prove
that the person who made the statement foresaw the possibility that the statement might be
false. The person who made the statement must have also been aware that the statement
was “an affidavit, affirmation or solemn or attested declaration”.

I

defeating or obstructing the course of justice
The course of justice can be obstructed in many ways – including by causing a trial to be
unnecessarily delayed or postponed, tampering with documents or exhibits to prevent true
evidence from being placed before the court, or fabricating false evidence. This crime may
be committed by a positive act or by an omission. To be guilty of this crime, the person
in question must have been able to foresee the possibility that the conduct could defeat or
obstruct justice. If this form of “intention” is present, motive is irrelevant. The scope of
the crime is not limited to pending judicial proceedings; it also includes interference with
pre-trial processes such as police investigations. The interference might even take place
before a charge has been laid, if the person in question knew or ought to have known that
a prosecution was a possibility.

I

bribery.
The Anti-Corruption Act 8 of 2003 makes it an offence to offer or accept gratification as
an inducement to do or omit doing anything, or as a reward for having done or omitted to
do anything. It is also an offence to attempt or conspire to commit such an offence, or to
direct or assist someone who does. So if a person bribes a testing facility to falsify a DNA
test or bribes someone to provide the test samples under a false identity, this would violate
the Anti-Corruption Act. It would also be an offence to offer a bribe to a witness to give
false evidence in a trial.
 CR Snyman, Criminal Law, 3rd edition (Durban: Butterworths), 1995, pages 318-319, 322

 obstruction of justice: S v Mouton & Others 1993 NR 260 (HC); S v Ipinge 1997 NR 181 (HC)
 Anti-Corruption Act 8 of 2003, sections 33-35, 38-39
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Fraud in paternity testing:
An example from South Africa
Fanoe & Another v S [2011] ZAECGHC 70 (30 June 2011)
This fraud case arose from a test to determine the paternity of a child, R, born of a relationship
between A and the second appellant. The two appellants were convicted of fraud after falsely
representing that the blood samples were drawn from the second appellant when in fact they
were drawn from the first appellant. The second appellant had denied paternity in the context
of maintenance proceedings. Blood tests confirmed that the second appellant was the father of
the child. Despite the outcome of the test, the second appellant once more denied paternity. The
court ordered that a second test be conducted.
At the second test, the first appellant, who was in a relationship with the second appellant, was
present. She advised A that she had a court order authorising her to collect the blood samples and
transport them to the laboratory. The appellants drove together in one vehicle to the laboratory.
The results excluded the second applicant as the father of the child. Suspecting that the samples
had been tampered with, A laid a charge of fraud against the appellants. The maintenance officer
ordered that further blood samples be taken so that further tests could be conducted.
The Court, considering the appeal against conviction, reviewed the evidence of the various
irregularities in respect of the second test. For instance, contrary to established procedure,
the first appellant informed the staff at the clinic that they should not label the blood samples
and that she was the person authorised to transport them pursuant to a court order. However,
no such court order was ever issued. The first appellant also obtained information about how
paternity tests were conducted and acquired two additional test tubes on the pretext that two were
broken. Furthermore, when a blood sample was requested from the first appellant, the results
revealed that it was her blood that was submitted to the lab and not that of the second appellant.
Relying on this circumstantial evidence, the Court found that the first appellant had fraudulently
interfered with the blood samples. However, it overturned the conviction for fraud against the
second appellant on the grounds that, while there were a number of indicators pointing towards
complicity on his part, there was insufficient evidence to prove his guilt beyond a reasonable doubt.

Adam knows
he is the father
of our child. He
even had a DNA
test to confirm it.
He only started
denying paternity
when I asked for
maintenance.

Adam, is this true?
I remind you that you are
under oath and it is an
offence to intentionally
make false statements
in a court proceeding.
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Are parents legally required to love their children?
An example from South Africa
Jooste v Botha 2000 (2) SA 199 (T)
In the case of Jooste v Botha, an 11-year-old boy, assisted by his mother, sued his father for
damages on the basis that since his birth his father had refused to acknowledge him, to commu
nicate with him, to love and cherish him or to show any interest in him. As a result of the refusal
and neglect, the child claimed that he had suffered damages, including emotional distress. The
case did not raise the issue of maintenance or any other financial contributions.
The Court held that the parent-child relationship has two aspects: the economic aspect of
providing for the child’s physical needs and the intangible aspect of providing for the child’s
psychological, emotional and development needs. The best interests of the child demand an
environment of love, affection and consideration, but this is a moral duty and not one that
is legally enforceable. The South African Constitution does not state that parents are obliged to
love and cherish their children or give them their attention and interest. Article 28(1)(b) of the
South African Constitution, which entitles a child to “parental care”, must be interpreted as
applying to the custodial parent. The Court further held that the law cannot create love and
affection where there is none – not between parents and their children born inside marriage,
nor between fathers and their children born outside marriage. The Court’s conclusion was
there is no legal duty on the father of a child born outside marriage to afford that child love,
attention and affection.
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T

he Act removes discrimination against children born outside marriage, and applies
the Constitutional principle that all children have a right to know and be cared for
by their parents, subject to legislation enacted in their best interests. The Act deals with
three important aspects of parental responsibilities and rights:
� custody – responsibility for the day-to-day care of a child
� guardianship – the right to make important legal decisions on behalf of the child
� access – having contact with a child.
The Act provides simple procedures for allocating these parental rights and responsibi
lities in cases where children are born outside marriage. There are also simple procedures
to use if someone wants to apply for a change in custody or guardianship, to stop or limit
access, or to insist that the right of reasonable access is respected. These procedures
are also available to divorced parents and to married parents who are living apart. The
Act also contains rules about maintenance and inheritance which put children born
outside marriage on an equal footing with children born inside marriage. In addition,
it contains rules about who the law will recognise as the parents of a child who is born
of assisted reproductive techniques which sometimes make use of donated sperm or ova.
The provisions on these topics are almost identical to provisions in the Children’s Status
Act 6 of 2006 which it replaced.
The procedure in children’s courts is explained in more detail in Chapter 6 of this Guide
on children’s courts. Procedures for determining who is the mother or father of a child are
covered in Chapter 8 of this Guide on proof of parentage.

CHILDREN BORN
OUTSIDE MARRIAGE
1. Key concepts
Custody: Custody is responsibility for the day-to-day care of a child, including the power to
make decisions relating to that care.
A person who has custody of a child is called the custodian. A custodian has legal responsibility
for the daily care of a child.

Guardianship: Guardianship is the capacity to make
important legal decisions for a child. However, the term
“guardianship” can have both a narrow and a broad
meaning. The broad term “guardianship” includes custody
if there is no other legal custodian for the child.

In some cases, a legal guardian must
also be appointed as a tutor in order
to have the power to administer the
child’s property. See section 5.4 of
this chapter.
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A person who has guardianship of a child is called the guardian. A guardian has the power
to do legal acts on behalf of a child – such as signing contracts, bringing court cases and
administering property.

Access: Access means having contact with a child.
Access can include visiting the child, taking the child on trips, having telephone conversations
or exchanging text messages or letters. Access is important if the parents do not live together.
In that case, one parent will usually have custody and the other parent will usually have
access.

In terms of the common law, custody refers to a person’s capacity to physically have the
child with him or her and to control and supervise the child’s daily life. Thus it includes caring for
the child, supporting and guiding the child, and assuming responsibility for the child’s upbringing,
health, education, safety and welfare. […]
At common law, the term ‘guardianship’ had a wide and a narrow meaning. [The narrow
meaning at common law is] the capacity to administer a minor’s estate on his or her behalf, and
to assist the minor in legal proceedings and the performance of juristic acts. In the wide sense,
it also included custody. […]
The common law concept of access […] refers to maintaining a personal relationship with the
child and communicating with the child on a regular basis.
 Jacqueline Heaton, “Parental responsibilities and rights”, in CJ Davel and AM Skelton (eds), Commentary on the
Children’s Act, Juta, 2007, updated in 2018, pages 3-5 to 3-6 (footnotes omitted and emphasis added)

2. Constitutional and international
framework
The rules on custody, guardianship and access implement the Namibian Constitution by removing
discrimination against children born outside marriage, and removing sex discrimination between
parents. They also implement children’s rights, under the Namibian Constitution and international
treaties which Namibia has joined, to know and be cared for by their parents and to maintain
personal relations and direct contact with both parents unless this is contrary to the child’s best
interests.

Namibian Constitution
Article 10:
(1) All persons shall be equal before the law.
(2) No persons may be discriminated against on the grounds of sex, race, colour, ethnic origin,
religion, creed or social or economic status.
Article 15(1): Children shall have the right from birth to a name, the right to acquire a nationality
and, subject to legislation enacted in the best interests of children, as far as possible the right
to know and be cared for by their parents.
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Convention on the Rights of the Child
Article 7(1): The child shall be registered immediately after birth and shall have the right from
birth to a name, the right to acquire a nationality and, as far as possible, the right to know and
be cared for by his or her parents.
Article 8(1): States Parties undertake to respect the right of the child to preserve his or her
identity, including nationality, name and family relations as recognized by law without unlawful
interference.
Article 9(3): States Parties shall respect the right of the child who is separated from one or both
parents to maintain personal relations and direct contact with both parents on a regular
basis, except if it is contrary to the child’s best interests.
Article 18(1): States Parties shall use their best efforts to ensure recognition of the principle that
both parents have common responsibilities for the upbringing and development of the child.
Parents or, as the case may be, legal guardians have the primary responsibility for the upbringing
and development of the child. The best interests of the child will be their basic concern.

African Charter on the Rights and Welfare of the Child
Article 19(2): Every child who is separated from one or both parents shall have the right to
maintain personal relations and direct contact with both parents on a regular basis.

3. Overview
3.1 The evolution of the law
Namibian law on the parental responsibilities and rights of children born outside marriage has
evolved over time. At independence, this topic was covered only by the common law (which
refers to the legal rules developed over time through the decisions in individual court cases).
The common law was changed by the Children’s Status Act 6 of 2006. Then, in order to keep
the legal rules on children in harmony, the Children’s Status Act was repealed and re-enacted
with some improvements by the Child Care and Protection Act 3 of 2015.

The law at independence: In the past, children born outside marriage were called “illegitimate”
children. This term is no longer used because it is a negative label which is associated with
discrimination. The preferred legal term is now “children born outside marriage”.
The rules on parental responsibilities and rights over children born outside marriage were
initially governed by the common law. If a child’s parents were not married, the mother had
sole custody and guardianship of the child. This meant that the mother had sole decisionmaking power on day-to-day decisions and important legal decisions concerning the child.
Unmarried fathers had no clear rights – not even a right to spend time with the child. These
fathers rightly complained that it was unfair for them to have the responsibility to contribute to
a child’s maintenance when they had no rights in respect of that child.
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In the past, children born outside marriage could not inherit from their fathers unless the
fathers made a written will which named these children specifically. This meant that if a father
died without making a will, the children could not inherit any of his property.
These old legal rules had their roots in the time when it was not possible to use scientific tests to
find out who was the father of a child. Because no one could be sure of the father’s identity, in
the eyes of the law, a child born outside marriage was considered to be related only to the mother.
However, once it became possible to use scientific tests to prove the identity of the father of a
child born outside marriage, there was no longer a basis for the old rules. In modern times,
such rules were unfair to both parents and children.

Children’s Status Act: The Children’s Status Act 6 of
2006 came into force on 3 November 2008. It replaced
the common-law rules on custody, guardianship and
access of children born outside marriage with new rules
designed to remove discrimination against such children,
as well as discrimination between mothers and fathers of
such children.
The term “status” in the name “Children’s Status Act”
referred to legal status. The law dealt with the legal
status of children born outside marriage, which means
that it addressed the legal position of such children
and the legal responsibilities and rights of their parents
and guardians.

Child Care and Protection Act: The Children’s Status
Act was replaced by the Child Care and Protection Act 3
of 2015, which came into force on 31 January 2019. The
basic principles and rules in the Child Care and Protection
Act are the same as those in the Children’s Status Act,
but with some small improvements. Re-enacting the
Children’s Status Act as part of the Child Care and
Protection Act ensures harmony on issues such as child
participation, legal representation for children, vulnerable witness provisions for children, and the factors
courts should use to assess a child’s best interests.

3.2 Summary of the current rules

Other aspects of
the Children’
Status Act
The Children’s Status Act also
contained new rules on children born of void or voidable
marriages and children born
through assisted reproduction
techniques. These are explained
in later sections of this chapter.
The Children’s Status Act also
contained new rules on proof
of parentage (a gender-neutral
word that covers paternity and
maternity) and on appointing
a guardian for any child whose
parent or guardian has died.
These issues are discussed in
other chapters of this Guide
because they apply to all chil
dren, not just children whose
parents are unmarried, divorced
or separated. See Chapters 8
and 10 of the Guide.

The current rules on custody, guardianship, access and inheritance apply regardless of whether
the children in question were born before or after the law came into force.
Because parents who are not married usually live apart, only one of them will take care of the
child on a daily basis. This parent is the child’s custodian. The parent who is the custodian will
also be the guardian, with rights to make legal decisions on behalf of the child, unless a court
order says otherwise.
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Both the mother and the father of a child born outside marriage have equal rights to act as
the custodian and guardian of the child. But only one parent can be the child’s custodian and
guardian in terms of an agreement made between the parents. This parent could be the mother
or the father.
If the parents cannot agree on which of them will be the child’s custodian and guardian, they
can ask the children’s court to decide. The court’s decision must be based on the best interests
of the child, not on the competing rights of the child’s mother and father. The court will usually
choose one parent to have custody and guardianship, while the other will have rights of access.
However, the court order can give custody and guardianship rights to more than one person
in appropriate circumstances.
Giving the children’s court power to appoint custodians and guardians is intended to make
these procedures more accessible to the public. But the High Court is the “upper guardian”
of all children and still has the power to appoint a custodian or a guardian for a child.
If the parents make no agreement and do not approach the children’s court for a decision,
then the old common-law position applies by default – meaning that the child’s mother is the
custodian and guardian of the child.
Regardless of which parent is the custodian or guardian of the child, the written consent of
both parents is required for taking a child out of the country – with certain exceptions. Both
parents must also consent to give the child up for adoption – again, with some exceptions.
The parent who is not the custodian of the child has a right to have reasonable contact with the
child. This right of access can be cancelled or restricted by the children’s court if this is in the
child’s best interests.
All parents, married or unmarried, have
a duty to contribute to the maintenance
of their children in proportion to their
respective financial positions. This duty
can pass to grandparents and other family
members if the parents cannot fulfil it.

Go
away,
this is
my baby.

We are both parents of this child.
We must decide together which one
of us will take primary responsibility
for looking after our baby.

Children born outside marriage may
now inherit from both their mothers
and their fathers, even if there is no
will. This puts them in the same posi
tion as children whose parents are or
were married.
 Child Care and Protection Act,

sections 97, 99-107, 172(1)(a) and (14)
 Married Persons Equality Act,
section 14
 common law on parental
responsibilities and rights
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OVERVIEW OF CURRENT RULES
MARRIED PARENTS

UNMARRIED PARENTS

Married parents are joint custodians. If there is a divorce, the
court will usually name one parent as the custodian.

The parents can agree on which parent will be the child’s
custodian. If the parents cannot agree on who will do this,
they can ask the children’s court to decide. The guiding
principle is the best interests of the child. Only one person
can be the child’s custodian by agreement, but the children’s
court has the power to make an order for joint custody.

CUSTODY

If the parents make no agreement and do not approach
the children’s court for a decision, then the old commonlaw position applies by default — meaning that the child’s
mother is the custodian of the child.
GUARDIANSHIP
Married parents have equal guardianship powers, in terms of
the Married Persons Equality Act. This means that they can make
legal decisions for the child independently, without having to consult each other. But both parents must consent to these decisions:
I the marriage of a child under age 21
I putting a child up for adoption
I taking the child out of Namibia
I applying to add a child’s name to either parent’s passport
(although Namibian practice is now to issue children with their
own passports, with the consent of any parent listed on the
child’s birth certificate)
I selling land belonging to the minor child, or doing anything
which affects the child’s right to that land.
If there is a divorce, both parents might continue to have equal
guardianship powers, or the court might name one parent as the
child’s sole guardian.

The custodian is also the guardian. But, with some excep
tions, both parents must consent to these decisions:
I taking the child out of Namibia
I giving the child up for adoption.

ACCESS
This normally becomes a problem only if there is a divorce.
During the marriage, both parents share custody, so both have
rights of contact with the child. If there is a divorce, usually one
parent will get custody of the child and the other parent will get
a right of access.

The parent without custody has an automatic right of
reasonable access to the child, unless a court decides that
this access would be contrary to the child's best interests.
There are safeguards in the law to make sure that the right
of access is not abused.

PREVENTING DISPUTES
When married parents divorce, the divorce order will sometimes
include rules about access or other issues to help prevent disputes.
Divorced parents can approach a children’s court to adjust the
divorce order if there are changed circumstances.
Married, separated or divorced parents can make a parenting plan
with details about access or other issues, to help prevent disputes.

Unmarried parents can approach the children’s court to
request a change in custody or guardianship, or to resolve
a dispute about access.
Unmarried parents can make a parenting plan with details
about access or other issues, to help prevent disputes.

MAINTENANCE
No difference between children of married and unmarried parents.
All parents have a duty to contribute to the maintenance of their children in proportion to their respective financial positions.
This duty can pass to grandparents and other family members if the parents cannot fulfil it.
INHERITANCE
No difference between children of married and unmarried parents.
Children inherit from married or unmarried parents in the absence of a will.

 Child Care and Protection Act, sections 97, 99-106, 172(1)(a) and (14)

(see also Chapter 7 on parenting plans)

 Married Persons Equality Act, section 14

 common law on parental responsibilities and rights
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3.3 Factors to guide decisions on custody, guardianship or
access
When making any decision about custody, access or guardianship pertaining to a child born
outside marriage, the children’s court must consider the factors which guide any determination
of a child’s best interests (discussed in Chapter 2 of this Guide on objects and general principles).
Below are some examples of how each of these general factors might be applied to decisions
about custody, access and guardianship. There are also some specific additional factors which
must be taken into account in decisions about custody, guardianship or access. The court is
supposed to consider ALL the different factors that affect the best interests of a child in each
case; no factor on its own will decide the issue.
 Child Care and Protection Act, section 3(2)
(general factors relevant to child’s best interests),
and section 96 (read together with section 44)

General Factors
I

the child’s age, maturity and stage of development
EXAMPLE: The child in question is still an infant. The mother should have custody so that
she can breastfeed the baby.
EXAMPLE: Jane is 17 years old and has lived in Windhoek all her life. Her mother has
applied to be Jane’s custodian and wants Jan to live with her in rural Ongwediva. It might
be best for Jane to remain with her father in Windhoek. This is what Jane prefers, and
given her age, the court will give strong weight to her views.

I

the child’s sex
EXAMPLE: Charlene is just entering puberty and might be more comfortable with her
mother than with her father, so that she can discuss the physical changes she is going
through with a parent of the same sex.

I

the child’s background
EXAMPLE: Mary was born out of a short relationship between her parents, who never
married. She has lived with her mother her whole life and has had some intermittent
contact with her father interspersed with long periods of absence. Her father has now
applied for custody, even though he has a very limited relationship with Mary. It would
be best for Mary’s mother to continue to have custody.

I

other personal characteristics of the child (as relevant)
EXAMPLE: Jerry’s father is disturbed that Jerry is overweight. He regularly ridicules Jerry
about this. It would be best if his access to Jerry was limited to one visit a month, at a time
when Jerry’s mother is also present.
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EXAMPLE: Lucy loves playing soccer. Her mother thinks that girls should not play sports
and forced her to leave the team. Lucy has been depressed ever since, and her test scores
are falling. Lucy’s father is very supportive of Lucy’s soccer, as well as being a suitable
parent in other ways. His acceptance of Lucy’s passion for sport is a point in favour of his
custody application.
I

the child’s physical security
EXAMPLE: Anna’s father has a quick temper. Occasionally this anger has been directed
at Anna. There was an occasion when Anna disobeyed her father, with the result that he
smacked her hard enough to leave bruises. Every time Anna visits her father, she comes
home shaking and in tears. Under these circumstances Anna’s mother is worried about
unsupervised access by the father.

I

the child’s emotional security
EXAMPLE: Michael has had a close relationship with both of his parents since birth. He
has lived with his mother, but remained in regular contact with his father. Now that his
father is getting married, Michael’s mother wants to deny him access. This could be very
upsetting for Michael and does not seem justified.

I

the child’s intellectual, emotional, cultural and social development
EXAMPLE: Amon has applied for custody of his son, George, who is due to start matric
exams in a few weeks. If Amon is granted custody, George would have to move to another
town and change schools. George would be better off remaining with his mother so that
he does not have to change schools at such a crucial time.

I

the views of the child, in light of the child’s age, maturity and stage of development
EXAMPLE: Ruth, age 3, has expressed a wish to continue to live with her mother, but this
preference seems to be influenced primarily by her concern about being separated from
her new puppy. She is clearly affectionate towards both of her parents. Additional factors
need to be considered to determine which parent is the best custodian for Ruth.

I

the right of the child to know and be cared for by both parents, UNLESS his or her
rights are persistently abused by either or both parents OR continued contact with
either or both parents would be harmful to the child’s well-being
EXAMPLE: The social worker assessment includes reports of repeated and severe beatings
by Samuel’s father, including a medical report about one incident which resulted in a
broken arm. It appears that it would not be safe for Samuel to be placed in his father’s
custody.

I

the relationship between the child and other significant persons in the child’s life,
including:
z the child’s mother and father
z any relevant family member
z any other care-giver of the child
z any other relevant person
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EXAMPLE: Mark’s father was not around for most of Mark’s life because he was working
overseas but now he wants to make up for lost time. He had not previously acknowledged
paternity, but this seems to have been a result of his long absences rather than a reluctance
to accept his duty as a father. He should be granted a right of access to Mark so that they
can continue to develop their relationship.
I

the attitude of the child’s mother and father towards the child and towards the exercise
of parental responsibilities and rights
EXAMPLE: Susanna’s mother is a loving and nurturing parent. She takes her parental role
seriously and Susanna has thrived in her care. Susanna’s father has applied for custody,
but it seems as if he has had no contact at all with Susanna for the past two years. That
makes it hard to believe that his interest in her welfare is genuine.

I

the capacity of the mother or father or other care-giver or other relevant person to
provide for the needs of the child, including emotional and intellectual needs
EXAMPLE: There is a strong bond between Adam and his father. There is easy commu
nication between them and the father has a good understanding of Adam’s needs and is
able to cater for them. Adam loves to join his father in sporting activities and views him
as a role model. It is in Adam’s best interests to live with his father.

I

the desirability of keeping siblings together
EXAMPLE: Hannah has a very positive relationship with her half-sister who lives with
their mother. It is desirable for Hannah to continue living in the same home as her half-sister.

I

the likely effect on the child of any change in circumstances, including a separation from –
z either or both parents
z a sibling or other child
z any other care-giver
z any other person the child has been living with
EXAMPLE: The court might consider the advantages of keeping siblings together, or the
advantages of separating siblings if there was evidence that one of them was abusing the
other.

I

the practical difficulty and expense which will be required for the child to maintain
contact with either or both parents, and whether that difficulty or expense will substantially interfere with the child’s right to maintain a relationship with that parent
EXAMPLE: Miriam’s mother wants to move with Miriam from Oshakati to Windhoek to
pursue an employment opportunity. She intends to facilitate contact between Miriam
and her father through regular telephone calls and monthly visits, so that Miriam and her
father will not lose their sense of connection.

I

the need for children to maintain connections with their
z family
z extended family
z culture and tradition
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EXAMPLE: Monica is very close to her extended family, and very active in cultural activities
in her community. She has been living with her mother up to now, but the mother is
relocating to South Africa for work. Monica is in favour of her father’s application for
custody because she does not want to leave her country or her community.
I

the impact of any disability or chronic illness of the child
EXAMPLE: Thomas has a physical disability that requires specialist treatment. His mother
lives in a rural area in Kunene, and his father lives in Walvis Bay. One factor in the
decision on which parent should have custody is that there is a large hospital in Walvis
Bay where Thomas can have regular treatment and therapy.

I

the importance of a stable family environment (or something similar to a caring family
environment)
EXAMPLE: Laura’s mother has had many short relationships with different boyfriends
and moved house three times this year. Laura might have more stability if she went to
live with her father.

I

the need to protect the child from physical or psychological harm from –
z maltreatment, abuse, neglect, exploitation or degradation of the child
z exposing the child to maltreatment, abuse, degradation, ill-treatment, violence or
harmful behaviour towards another person
z any family violence involving the child or a family member of the child
EXAMPLE: Jacob has witnessed his father being physically and verbally abusive to his
mother. Now his father wants to visit Jacob. It is in Jacob’s best interests for his father’s
visits to be supervised by a neutral third party, so that Jacob and his mother will be safe.

I

the need to minimise further legal and administrative procedures
EXAMPLE: Johannes has approached the court three times this year because the mother
of his child is unreasonably denying him access. It might be better to give Johannes
custody of the child if he is willing and fit for this role.

I

any other relevant factor.

Specific Additional Factors
I

The court must consider the degree of commitment and responsibility which each
parent has shown towards the child, by providing financial support, maintaining or
attempting to maintain contact with the child, being listed as a parent on the child’s
birth certificate or in other ways.
EXAMPLE: James has applied for custody of his 10-year-old son, but he has not previously
visited the child or paid any maintenance. He has not shown much commitment to his son.

I

The court must consider the respective financial positions of the parents, although
this factor is not decisive. The court must not approve an application for custody
that is motivated by an attempt to avoid paying maintenance for the child.
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EXAMPLE: Maria’s mother lives in an informal settlement and does not have very much
money. But she has convinced the court that she loves her child and will do everything
she can to give her a good life. Maria’s father has a better income, but the social worker
report indicates that he spends all of his money on drinking and gambling. It appears that
Maria’s mother would be the better custodian.
EXAMPLE: Sarah has custody of her daughter, Naomi. Sarah works a night shift. She
has put Naomi in the school hostel because there is no one at home to take care of her
at night, but she is struggling to make ends meet even with the maintenance payments
from Naomi’s father. The court might decide that it makes more sense for Naomi to live
with her father. Then she could stay at his house instead of having the extra expense of
the school hostel. Her mother lives nearby, and so could easily visit Naomi when she is
not working.
I

In every case, the court must also be mindful of the right of a child to know and
be cared for by both parents, provided that this is not contrary to the child’s best
interests.
The court should generally give priority to the child’s needs rather than to the wishes of
the parents.

I

Furthermore, the court must also keep in mind the goal of resolving disputes in a
non-adversarial manner if possible.
To this end, the court could refer the dispute to a lay-forum (such as mediation, a family
meeting or a traditional leader) to see if the parties can reach agreement before the court
considers the case.
 Child Care and Protection Act, section 3(2)
(general factors relevant to child’s best interests),
and section 96 (read together with section 44)

3.4 Child participation
It is important to remember in proceedings
about custody, guardianship and access
that the child’s view must also be given due
consideration, if the child is of sufficient age
and maturity to express a view.
Every child has the right to choose not to
participate, but the child in question must
be given sufficient information and advice
about the matter to enable him or her to
make a decision on participation which is
in his or her best interests.
 Child Care and Protection Act,

section 4(1)
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4. Custody
4.1 Rights to custody
The parents of a child born outside marriage have equal rights to become the custodian of their
child. The parents can make a written agreement on who will be the child’s custodian. Only
one parent at a time can be named as the custodian of the child by means of such an agreement.
If the parents cannot agree on who should be the child’s custodian, they can ask the children’s
court to decide. The children’s court will usually issue a court order naming one parent to be the
child’s custodian, but it can make an order for joint custody in certain limited circumstances.
If the parents make no agreement between themselves and
do not approach the children’s court for a decision, then
the common-law position applies by default – meaning
that the child’s mother is the custodian of the child.

My girlfriend
and I have agreed
that I am going to
be the custodian
of our child.

But you are a man!
Mothers should
always take care of
young children!

A minor parent can be
his or her child’s custodian.

No, the law says that either parent can
be the custodian. My girlfriend travels to
South Africa twice a month for her work.
It is better that I am the custodian.

4.2 Making an agreement about custody
Making an agreement: The parents of a child born outside marriage can make a written
agreement between themselves on which parent will be the child’s custodian. The agreement
must be signed by both parents in the presence of two witnesses. An agreement between
unmarried parents about custody should be on Form 5A, which is appended to the Child Care
and Protection Regulations.
The parents might ask a social worker or a trusted friend or family member to help them
reach agreement
The witnesses can be any adults who can confirm that the parents really signed the agreement.
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Parents who make an agreement about custody might also want to make a parenting plan
with details about how they will exercise their parental responsibilities and rights. Chapter 11
of this Guide covers parenting plans.

Optional registration: One or both of the parents who are parties to the agreement may
submit it to the clerk of the children’s court for registration. Both parents must indicate a wish
to have the agreement registered. They can submit the agreement to the clerk together, or one
parent can submit it along with a written request for registration which has been signed by both
parents. Registration is an optional step. If an agreement on custody is registered, it can be
used as proof that the parent named in that agreement has custody of the child and has the legal
power to act in that capacity. A registered agreement may also be useful as proof of eligibility to
apply for or receive a State grant on behalf of a child.
The agreement must be submitted to the clerk of the children’s court in the area where the
child normally lives. If the paperwork is in order, the clerk must record the agreement in
the register kept at the court for this purpose, and keep a copy of the agreement.
The Act is silent on the steps for amending an agreement about custody. But it says that
if more than one agreement about the same child is submitted for registration, the most
recent agreement will take precedence.
 Child Care and Protection Act, section 99(2)-(4)
 Child Care and Protection Regulations, regulation 29, Form 5A

What is the difference between custody agreements
between parents of a child born outside marriage
and kinship care agreements?
Custody agreements between
parents of child born outside marriage
I

I
I

Made by equal parties: Can only be made
between two parents
Determines which parent has custody
Can be changed or terminated by agreement,
or situation can be altered by application to
children’s court for an order on custody

Kinship care agreement
I

I
I

Made by unequal parties: persons on one
side who have parental responsibilities and
rights, and persons on the other who do not
Does not affect custody rights
Can be unilaterally changed or terminated
by either party (except where there is a
court order)

Parental responsibilities and rights cannot normally be transferred by private agreement, but only
by court order. The Act authorises agreements about custody between two parents. It does not
allow agreements about custody or guardianship to be made privately between a parent and some
other person.
A parent can make a kinship care agreement with a relative or a friend which temporarily delegates
responsibility to care for a child. But a kinship care agreement can not transfer any parental
responsibilities and rights such as custody or guardianship.
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4.3 Applying for a children’s court order on custody
If the parents cannot agree on who should have custody, they can ask the children’s court to
decide. Other people can also approach the court to ask for a court order on who should have
custody of a child.

Who can apply for a custody order? The
following persons may seek an order about the
custody of a child born outside marriage:
I the father, regardless of whether he is a
major or a minor
I the mother, regardless of whether she is a
major or a minor
I the child’s care-giver
I someone else acting in the best interests of
the child.
Application: A person who seeks a court order
on custody must make an application to the clerk
of the children’s court on Form 5B, submitted
together with Form 6. Both of these forms are
appended to the Child Care and Protection
Regulations.
The application will normally be brought
by the person who is seeking custody of the
child. If an application for custody is brought
by someone else, the children’s court may
grant an order for custody only after hearing
directly from the person seeking to be the
custodian. The children’s court must also
consider the application in the presence of
the person who made the application (or his
or her legal practitioner).

Minor parents
Minor parents (under age 18), like any other
minors, cannot usually bring court cases
without assistance from their own parent
or guardian. But the law makes an exception
in this case. A parent who is still a minor
can bring an application for custody without
anyone’s assistance.
 Child Care and Protection Act,
section 100(1)(a)-(b)

Who is a care-giver?
“Care-giver” means any person other than
a parent or guardian, who takes primary
responsibility for the day-to-day care of a
child. This includes —
I a foster parent
I a kinship care-giver
I a primary caretaker, which means a person (whether or not related to the child)
who takes primary responsibility for the
daily care of the child with the express or
implied permission of the child’s parent
or other legal custodian
I a person who cares for a child while the
child is in a place of safety
I the person who is the head of a facility
where a child has been placed by court
order
I a child who is the head of a child-headed
household.

Notification: The clerk of the court must
notify the following people of the application
on Form 7, which is appended to the Child
Care and Protection Regulations, enclosing a
copy of the application:
I the child’s parents
I the child’s care-giver (if the child is in the
care of someone other than a parent)
 Child Care and Protection Act,
I anyone other than a parent who had custody
section 1 (definitions of “care-giver”
or guardianship of the child immediately
and “primary caretaker”)
prior to the application
I any other person identified by the court or
the relevant social worker as having an interest in the application.
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The idea is to make sure that everyone closely involved with the child has a chance to give an
input if they wish.
Notice must also be given to other parties. The affected child is always a party to the
proceedings. Any person with physical control of the child concerned must ensure that the
child attends the proceedings of the children’s court, unless the clerk of the children’s court
or the court directs otherwise. Parties may also include the Minister, a staff member of the
Ministry who is authorised by the Minister and the Children’s Advocate, all of whom have
the right to be parties to any case arising under the Act.
The methods of giving notice are described in the box below.

Notices under the Child Care
and Protection Regulations
Notices from the court must be served by a member of
the police, a messenger of the magistrate’s court or a
person authorised by the children’s commissioner in
NO
the following manner:
TIC
(1) The notice can be served personally on the
E
person.
(2) The notice can be given to the person’s
legal practitioner, if the legal practitioner’s name and address have been
provided to the court for purposes of
proceedings under the Act.
(3) The notice can be left at the person’s place of
residence or business, with anyone who appears to
be at least 16 years of age and residing at the residence
or working at the business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to
be at least 16 years of age, and employed at the same place or in charge there.
(5) In the case of a legal person (such as an organisation), the notice can be left at its
registered office or main place of business, with a director or a responsible employee.
If the person to be served in any way prevents the notice from reaching him or her, it is
sufficient service to attach a copy of the notice to the outer door or security gate of the
relevant place.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The person attempting notification can visit the last known residential address or place
of business or employment of the person in question, to attempt to discover the current
contact details of the person, and then try to use that contact information to serve the
notice.
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If all efforts to serve the notice fail, the person who attempted notification must give the
children’s court proof of the attempts made.
Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations –
IF the children’s court considers it to be in the interests of justice and in the best interests of
the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to
the absent person on Form 4, which is appended to the Regulations relating to Children’s
Court Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000
or to imprisonment for up to one year or both. A person is not subject to a penalty for nonattendance if the children’s court decided to proceed in that person’s absence.
 Child Care and Protection Regulations, regulation 120

Social worker report: The court must order a social
worker to prepare a report on the child’s situation, and
set a deadline for the delivery of this report.

In some instances the court
enlists the services of either a
social worker or psychologist
for professional assessment. The
recommendations therefrom,
though not binding on the court
are, however, persuasive and
unless they are out of step with
the normal upkeep of children or
offend the sense of decency or
are outrageous, the court is likely
to follow them with amendments
where necessary.
 Jacqueline Heaton, “Parental
responsibilities and rights”, in CJ Davel
and AM Skelton (eds), Commentary on
the Children’s Act, Juta, 2007, updated
in 2018, pages 3-5 to 3-6 (footnotes
omitted and emphasis added)
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Channelling draft social worker reports via Ministry
All social worker reports must be channelled through a staff member designated by the Minister before being
submitted to the children’s court. This rule is intended to provide quality control and to harmonise the work of
State and private social workers. The Ministry official may return the report to the social worker with directions
for improvement if necessary. If so, the social worker must re-submit the revised report to the channelling officer
for final approval before it is submitted to the court.
 Child Care and Protection Act, section 33(7)-(8)
 Child Care and Protection Regulations, regulation 8

 See Chapter 5 of this Guide for more details on the channelling procedure.

Other investigations and evidence: The court may also summon any witnesses and order
any other investigation which it considers necessary, and it may order the parent or parents or
other applicant to pay the costs of the investigation or witness appearances.

My son is 17 years
old. He has become a
father. His girlfriend
is not ready for
the responsibility
of parenthood, so I
have been caring for
the baby since he
was born. My son’s
girlfriend was not
willing to make an
agreement giving him
custody of the baby,
so I am applying to
the children’s court
for an order making
him the custodian.

The clerk has
explained to me that
she will notify the
baby’s mother about
the hearing so that
she can give input if
she wishes. She is
a minor who is still
living at home with
her parents, so they
will also be notified.

I want to be the baby’s legal custodian. My mother will help me with
the child care. She is also doing the court paperwork for me, but I
have to go to court with her so I can show the children’s commissioner
that I am ready to take on the responsibility of parenting.

The clerk said
that the court will
ask a social worker
to visit both
homes and talk to
everyone involved
about what is best
for the baby. I am
glad that the court
is looking out for
children in that way.
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Child protection: If it appears to a children’s court during proceedings relating to custody of
a child that the child may be in need of protective services, the proceedings must be converted
into a child protection hearing.
This could result in the alternative placement of a child in kinship care, with a foster family
or in a children’s home, or an order for appropriate services to support the child or the
family. See Chapter 14 of this Guide on child protection hearings for more information.

Custody order: The custody order could give custody to either parent or to someone other than
a parent. It could give joint custody to more than one person.
Varying or withdrawing a custody order: The children’s court may vary or withdraw a
custody order. A request to change or withdraw custody works in the same way as an initial
application for custody.
For example, if an aunt is the custodian of a child and she finds that she can no longer care
for the child, she might ask for custody to be given to someone else. Or, if the court initially
refused to give a father custody because his living circumstances were not safe for children,
he could reapply for custody after he moved to more suitable accommodation.

Appeals: Any party involved in a custody matter may appeal to the High Court against an
order made by the children’s court, or against the refusal to make an order. It is also possible to
appeal to the High Court in respect of a decision concerning variation, suspension or rescission
of any children’s court order.
The children’s court order which is being appealed may be suspended pending the outcome
of the appeal if this would be in the child’s best interests. The court can also make another
appropriate order in the child’s best interests pending the appeal. There is more information
about appeals in Chapter 6 of this Guide.
 Child Care and Protection Act, sections 46, 100 and 116
 Child Care and Protection Regulations, regulation 30

Joint custody
Married parents automatically have joint custody of the children born to them both.
Joint custody might be appropriate for unmarried parents who are informally living together,
or living apart in circumstances which make joint custody feasible. However, the Act appears
to provide for joint custody for unmarried parents only by means of a court order – and not by
means of a private agreement.
Section 99(2) of the Act refers to custody by one parent, and Form 5A for agreements
between unmarried parents provides only for sole custody. Similarly, section 101(1) of
the Act contemplates only sole custody and guardianship, in the absence of a court order
which provides otherwise. However, section 100(1) of the Act states that a parent may
seek a court order for sole or joint custody. The reason for limiting joint custody to court
orders is probably because no court order on custody can be issued until after a social
worker has investigated and reported on the family situation.
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Regulation 30(4) states that a children’s court may grant joint custody to parents or other
persons who do NOT reside together only after consideration of the same factors which would
apply to a grant of joint custody in a case of divorce:
I whether both applicants are fit to take care of the child;
I whether both applicants desire continuous contact with the child;
I whether both applicants are perceived by the child as sources of emotional support;
I whether both applicants are able to communicate and co-operate in promoting the best interests of the child; and
I whether the applicants live in sufficiently close physical proximity to make joint custody
feasible.
The regulations are silent on what factors must be considered where the applicants for joint
custody are parents or other persons who DO reside together.
The regulations also state that a children’s court may grant joint custody to divorced parents
only if they can show that circumstances have changed since the divorce order was granted.
This provision is designed to ensure that a children’s court is not misused as an “appeal” of a
High Court divorce order.
 Child Care and Protection Act, sections 99(2), 100(1), 101(1)
 Child Care and Protection Regulations, regulation 30(4)

A person who is caring for a child is
NOT always the custodian of the child
For example, suppose that Lucy’s mother is her custodian. If Lucy’s mother sends Lucy to live
with her sister, this does not make the sister Lucy’s custodian. Lucy’s mother is still the custodian.
She could bring Lucy back from her sister’s house to live with her or visit her at any time, and she
can visit Lucy whenever she wants. In this situation, the sister is Lucy’s primary caretaker. Lucy’s
mother and her sister could make a kinship care agreement, which could make it possible for the
sister to access State grants on behalf of Lucy. But the sister’s decision-making power over Lucy
is only so much as Lucy’s mother allows.
But suppose that the mother sends Lucy to live with her
sister and stops remaining in contact with them, or starts
behaving in a way that is not in Lucy’s best interests.
The sister could go to the children’s court and apply to
become Lucy’s custodian. This would give the sister all
the decision-making powers that go along with custody.
The sister would control day-to-day decisions about
the child, and Lucy’s mother would have a right of
reasonable access to Lucy because she would now be
a non-custodian parent. She would no longer be able
to come and take Lucy away whenever she wished. Her
right of access to Lucy would be subject to reasonable
control by her sister, Lucy’s new custodian.
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EQUALITY BETWEEN MOTHERS AND FATHERS
“The days when fathers were seen only as providers and not care-givers belongs to the past
era – parenting is about being consistent and predictable. All things being equal, it is the
quality of love that matters and not who gives it. In a custody dispute the court’s primary
concern is the ‘best interest’ of the minor child. The court must decide which of the parents is
better able to promote and ensure the child’s physical, moral, emotional and spiritual welfare.
The court’s duty is not to seek out the perfect parent who should be awarded custody. It has
been held that:
‘In determining what custody arrangement will
best serve the children’s interests … a Court is not
looking for the perfect parent – doubtless there
is no such thing. The Court’s quest is to find
what has been called the least detrimental
available alternative for safeguarding the
child’s growth and development.’
It is therefore settled that parenting is a
gender-neutral role or function. A parent
should not be denied custodial rights simply
because they are of a particular gender.
That is not to suggest, however, that a parent’s
gender should not be placed in the scale at all in
determining what would be the best interest of a
minor child in a custody dispute. Its case must
be treated on its merits.”
 NS v PS 2010 (2) NR 418 (HC), paragraph 18
(footnotes and brackets omitted; emphasis added)

“In all recent decisions, due to constitutional developments, the courts emphasise that parenting
is a gender neutral function and that the assumption that a mother is necessarily in a better
position to care for her child belongs to a past era.”
 NS v RH 2011 (2) NR 486 (HC), paragraph 66 (emphasis added)

4.4 Default position in absence of agreement or court order
If the parents make no agreement between themselves and do not approach the children’s court
for a decision, then the common-law position applies by default – meaning that the child’s
mother is the custodian and guardian of the child.
It would be unsafe for a child to be in limbo, without anyone having a clear legal duty to
take responsibility for the child’s daily care. Since the Child Care and Protection Act did not
repeal the common law, the common-law rule would fill the vacuum left in the absence of any
agreement or court order.
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Default position
The Act does not discuss the “default position” in the absence of an
agreement between parents or a court order, and no court cases on
this issue were decided under the Children’s Status Act.
For support for the view that the common-law position would apply (discussing the similar rules
in the Children’s Status Act 6 of 2006), see Julia Sloth-Nielsen, Lorenzo Wakefield & Nkatha
L Murungi, “Does the Differential Criterion for Vesting Parental Rights and Responsibilities of
Unmarried Parents Violate International Law? A Legislative and Social Study of Three African
Countries”, 55(2) Journal of African Law 203 (2011) at pages 203-229.
However, for a contrary view (also discussing the Children’s Status Act 6 of 2006), see Felicity
!Owoses-/Goagoses, “Custody and guardianship of children” in Oliver C Ruppel (ed), Children’s
Rights in Namibia, Konrad Adenauer Stiftung, 2009 at 183.
On this issue, it should be noted that regulation 4(3) issued under the Children’s Status Act
provided as follows:
“(3) If the parents of a child fail to reach agreement over the custody of the child
as contemplated in section 11(3) of the Act, and no application is made to the court as
contemplated in that section, the Minister or any person designated by him or her is
authorised to take any decision which the primary custodian of the child could have taken
on behalf of the child until such time that the issue of custody of the child is resolved.”
(Government Notice 267/2008, Government Gazette 4154)
This interim measure was entirely unworkable in practice and appears to have been ignored. No
such “fall-back provision” is contained in the Child Care and Protection Act or its regulations,
supporting the view that the common-law position would fill the gap.

Unlawful removal or detention of a child
This issue can arise in various contexts, but it could involve a situation where one parent is trying
to circumvent a court order on child custody. It is a crime for anyone to remove a child from the
lawful control of another person. It is also a crime to detain a child with the result that the child
is kept out of the lawful control of another person. This includes causing the
child to be detained by someone else or inducing the child to remain with
someone other than the person with
lawful control over the child. The
FI
NE
penalty is a fine of up to N$50 000
or imprisonment for up to 10 years,
or both.
 Child Care and Protection Act,
sections 235-236
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My six-year-old daughter Bertha has been living with her
mother Ruth since birth. But now Ruth has a new job. She
has to work late many evenings. Ruth has sent Bertha to live
with Ruth’s mother in the village. Ruth’s mother is very old
and ill, and I am not sure that she can take care of Bertha.

I have a wife now, and a house in
Windhoek. I think I could provide a
very stable and healthy environment
for Bertha, plus good access to
schools. Do I have a right to bring
Bertha here to live with me?

EXAMPLE
You and Ruth were never married. Since you never made an agreement
about custody, Ruth is Bertha’s custodian by default. But you can
make an application to the children’s court for custody of Bertha.

The court will contact Ruth and Ruth’s
mother. Both of them will have a chance to
come to court and say what they think is best
for Bertha. You will have a chance to have
your say. The court will also listen to Bertha’s
view, if the children’s commissioner thinks
she is mature enough to understand what is
happening. A social worker will investigate and
make a report for the court to consider. Then
the court will give custody to the parent who
is the most well-placed to care for Bertha.

I earn more than Ruth – the
court will be sure to pick me!

Money is not the
most important
thing! The court
will look at all the
circumstances.
Children have
emotional needs
as well as material
needs. They
need parents who
are committed
to protect them
and take care of
them. The court
will look at all
of these things
and decide what
is in Bertha’s
best interests.
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5. Guardianship
A person with legal custody of a child born outside marriage
is automatically the guardian of the child, unless a court
order says otherwise. In other words, guardianship
IL
CH D
normally goes with custody.
However, if the mother or father of the child
is a minor, the guardian of that minor parent
will also be the guardian of that minor parent’s
child. This will usually be the minor parent’s
mother or father (the grandmother or grandfather
of the minor parent’s child). This rule applies
automatically, but can be changed by court order.
Minors cannot normally take legal decisions
without assistance from their own parent
or guardian – this is why a parent who is
still a minor can be a custodian, but not a
guardian.

child born

minor parent

guardian

outside
marriage to
minor parent
(under age 18)

(under age 18) =
custodian but
not guardian
of child

of minor
parent & of
that minor
parent’s child

5.2 Decisions that require the consent of both parents
No matter who is the guardian of a child born outside marriage, there are two major decisions
that require the written consent of both the child’s parents, unless the children’s court has
ordered otherwise:
I removing a child from Namibia
I giving a child up for adoption.

Removing a child from Namibia: The consent requirement applies even if the child is
leaving Namibia for a short period of time. The reason is that any time period would be easy
to evade. A parent taking a child out of Namibia could simply lie about the time period in
question – then once the lie was discovered, the child would be outside Namibia and beyond
the jurisdiction of Namibia’s courts. The consent requirement applies to situations where the
child is removed by the parent or by anyone else.
Sometimes one parent may unilaterally take a child to another country, instead of making
an agreement with the other parent or letting the court decide if this should be allowed.
This can leave the other parent without any ability to remain in reasonable contact with
the child. This is addressed by the Hague Convention on the Civil Aspects of International
Child Abduction. The Convention provides a mechanism for returning a child who has
been removed in this way to the child’s country of usual residence, so that issues about
custody and access can be decided by that country’s courts. However, as of 2019, Namibia
had not yet become a party to this Convention.
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There are some EXCEPTIONS to the
parental consent requirement. Consent
is NOT required where –
I the parent cannot be found after the
required efforts have been made
I the parent cannot give valid consent because he or she is mentally
incapacitated
I if the children’s court decides that
requiring parental consent would
not serve the best interests of the
child.
The children’s court also has the
power to overrule a parent’s refusal
to give consent if this would be in the
best interests of the child.
 Child Care and Protection Act,

The Act allows for an exception
to the parental consent requirement when a parent cannot be
located “through any of the
prescribed means of notice
within the prescribed period”.
Regulation 120 covers service of documents and
notices in general, but it does not set a specific
notice procedure for this purpose, and the regulations do not set any time period for this purpose.
Thus, it is not clear how the exception to the
parental consent requirement for situations where
one parent cannot be located would be applied in
practice.
 Child Care and Protection Act,

section 101(9)(a)

 Child Care and Protection Regulations,

regulation 120

section 101(8)-(9)

Unlawfully taking
or sending a child
out of Namibia

I want to move to South Africa
and start a new life with my son.

This issue can arise in various contexts, but it
could occur in a situation where one parent
is trying to get around the refusal of another
parent for the removal of a child from
Namibia, without following the proper
procedures. It is a crime to take or
send a child out of Namibia in violation of a court order prohibiting
the removal of the child from
Namibia, or without the consent
of the person or persons who hold
the relevant parental responsibi
lities and rights in respect of the
child or the consent of a court.
The penalty is a fine of up to
N$50 000 or imprisonment for up to
10 years, or both.
The rules on parental consent to remove a
child from Namibia are explained above.
 Child Care and Protection Act,
section 236

Have you told his father? You cannot
take your son out of Namibia without
his consent. But the children’s court can
overrule his refusal if it finds that the move
would be in the child’s best interests.
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Giving a child up for adoption: The consent of both parents of a child born outside marriage is
normally required to give a child up for adoption. However, there are a number of EXCEPTIONS
to this rule, particularly for fathers of children born outside marriage who have not voluntarily
acknowledged paternity or been involved in the child’s life.
The consent requirement and the exceptions are discussed in detail in Chapter 17 of this
Guide on adoption.
 Child Care and Protection Act, section 172-173

Joint decisions by
married or divorced parents

I
I
I
I

I

Married parents: Married parents are equal guardians of their children,
but they must both consent to the following decisions (unless there is a
court order that says otherwise):
the marriage of a child under age 21
putting a child up for adoption, with certain exceptions
removal of a child from Namibia by a parent or anyone else
applying to add a child’s name to either parent’s passport (although Namibian practice is
now to issue children with their own passports, with the consent of any parent listed on the
child’s birth certificate)
selling land belonging to the minor child, or doing anything which affects the child’s right
to that land.
 Married Persons Equality Act 12 of 1996, section 14

Divorced parents: The consent of both parents would be required to give a child up for
adoption, with certain exceptions. The law is silent on the issue of what other decisions require
the consent of both parents. It would depend on the terms of the divorce order.
See Chapter 17 of this Guide on adoption for more information about parental consent to
adoption and exceptions to the usual consent requirements.

Children’s passports
Note that the Ministry of Home Affairs and
Immigration issues children with their
own passports, with the consent of any
parent who is listed on the child’s full birth
certificate. The other parent’s consent is not required. The approach
is the same for both married or unmarried parents. A parent who
is not listed on the child’s birth certificate cannot give consent for
the child to be issued with a passport.
 Information from Ministry of

REPUBLIC
OF NAMIBIA

PASSPORT

Home Affairs and Immigration, 2019
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5.3 Applying for a children’s court order on guardianship
In the case of unmarried parents, guardianship normally goes with custody automatically.
The court can separate custody and guardianship, by making one person the custodian and
another person the guardian.
It is also possible for the court to name more than one person to share guardianship powers
over a child.
For example, the court order could make both parents equal guardians, which might make
sense if they also shared joint custody. It is also possible for a court order to make an order
giving guardianship powers to a parent together with some other person, or to multiple
other persons. For example, a parent and a step-parent of a child, or the aunt and uncle of
a child who is living permanently with them, might apply for shared guardianship powers
over the child.
PH
SO IE

MARY’S HOUSE

MARTHA’S HOUSE

Here is an example of a situation where a court order might separate guardianship and custody. Suppose that
a teen mother named Sophie is the custodian of her baby. Martha — who is Sophie’s mother and the baby’s
grandmother — is the guardian of both Sophie and her baby. Martha becomes ill and can no longer make
decisions for Sophie and her baby. Sophie and her baby go to live with Martha’s sister, Mary. Mary might
apply to the court to become the legal guardian of both Sophie and her baby.

Applications for court orders giving
guardianship to more than one person
Examples from South Africa
W v S & Others (1) 1988 (1) SA 475 (N): In a case involving a child (“M”) born outside
marriage, the child’s father (who was White) asked for a court order appointing him a joint
guardian together with the mother (who was Indian). The Court refused to grant this request,
for the following reasons (at pages 491-492; emphasis added):
[…] I have doubt as to the desirability of making parents joint and equal guardians
where they do not live together in relative harmony. The potential for disagreement and
conflict as to decision-making and temptation to use the child as a weapon against each
other seem to me, having regard to human nature, to be real difficulties which can militate
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against such a regime being in the best interests of a child; the more so where the parents
may not have parted on good terms and there may be a measure of friction between them.
This danger is, in my view, heightened where the parents come from different racial, cultural
and social backgrounds and may therefore be, to some extent, subject to the pressures of
their respective environments. A further factor which may also serve to complicate such
a situation would be that of a child who is manipulative and seeks to play off one parent
against another. I do not say that there may not be instances where such an order may merit
serious consideration but, given the circumstances to which I have referred, it seems to me
that such instances would be rare indeed. Even in the context of divorce and in relation to
legitimate children, a Court would not be quick to grant joint guardianship and may even
have reservations where the parties have reached agreement in this regard.
In the present case, where one party claims joint guardianship, which claim is resisted
by the other, it seems to me to follow that the Courts will subject such claim to even greater
scrutiny. There is nothing to show that the first respondent is unfit to exercise the powers
of guardianship. That much follows from the fact that what is sought is not to deprive her
of the power totally but merely to impose a limitation upon her right to exercise it solely.
Where no case is made for deprivation or to show that the guardian is unfit in any particular
respect, then it seems to me that a Court would only in very exceptional circumstances
entertain a claim such as the present. In the present case there is the situation that the parties
have separate households, come from separate cultural backgrounds and the [mother] has,
from the birth of M, been his guardian. The papers show that there was disagreement
between the parties from time to time, and it seems to me not improbable that, given their
differences, both of view and of cultural background, they may well disagree as to what may
be in M’s best interests when it comes to the exercise of this power. That factor alone, in
my judgment, is sufficient to refuse the relief sought. I would, however, add the fact that the
only basis upon which this is sought is the expressed desire by the [father] to have a more
meaningful participation in the life of his son. While this is a clearly laudable sentiment
expressed by him, it does not in the present case constitute any proper basis, in my view, for
granting to him either full joint guardianship or any lesser form thereof. I am satisfied that
no case has been made at all which requires a change of the present regime.
Ex Parte Kedar & Another 1993 (1) SA 242 (W): The unmarried mother of a 10-year-old
child and her employer bought an application asking the court to name them joint guardians of
the child. They wanted to enrol the child at a local primary school, but the school refused to admit
the child on the grounds that his guardian did not own property in the vicinity of the school. The
court granted the requested order on the grounds that it was in the best interests of the minor.

Who can apply for a guardianship order?
The following persons may seek an order
about legal guardianship of a child born
outside marriage:
I the father
I the mother
I the child
I the child’s care-giver
I someone else acting in the best interests
of the child
I a person authorised in writing by the
Minister to act on behalf of the child.

Minor parents
Minor parents (under age 18), like any other
minors, cannot usually bring court cases without
assistance from their own parent or guardian. But
the law makes an exception in this case. A parent
who is still a minor can bring an application for
custody without anyone’s assistance.
 Child Care and Protection Act,
section 100(1)(a)-(b)
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The person making the application can ask to be the guardian themselves. The person making
the application can also ask the court to name someone else as the guardian.
Solomon, age 17, was born outside marriage. Solomon’s father, Paulus, is Solomon’s
custodian and guardian. Solomon’s mother was killed in a car accident last
year. Solomon inherited some money from his mother. Paulus takes good care
of Solomon, but he has a gambling problem and he has been gambling away
Solomon’s inheritance. Solomon could go to the children’s court and ask the
court to name his uncle as his guardian even if Paulus remains his custodian.
That way, Solomon could still be in charge of Solomon’s everyday care, but the
uncle would control Solomon’s inheritance money.

Application: A person who seeks a court order on guardianship must make an application to
the clerk of the children’s court on Form 8, submitted together with Form 6. Both of these
forms are appended to the Child Care and Protection Regulations.
The children’s court must consider the application in the presence of the applicant (or
his or her legal practitioner).

Notification: The clerk of the court must notify the following people of the application on
Form 7, which is appended to the Child Care and Protection Regulations, enclosing a copy
of the application:
I the child’s parents
I the child’s care-giver (if the child is in
“Care-giver” means any person other than a parent
or guardian, who takes primary responsibility for the
the care of someone other than a parent)
I anyone other than a parent who had
day-to-day care of a child. This includes –
� a foster parent
custody or guardianship of the child
� a kinship care-giver
immediately prior to the application
� a primary caretaker, which means a person
I any other person identified by the court
(whether or not related to the child) who takes
or the relevant social worker as having
primary responsibility for the daily care of the
an interest in the application.
The idea is to make sure that everyone
closely involved with the child has a chance
to give an input if they wish.

�

�

child with the express or implied permission of
the child’s parent or other legal custodian
a person who cares for a child while the child is
in a place of safety
the person who heads a facility where a child has
been placed by court order
a child who is the head of a child-headed
household.

Notice must also be given to other par
�
ties. The affected child is always a party
to the proceedings. Any person with
physical control of the child concerned
 Child Care and Protection Act, section 1
must ensure that the child attends the
(definitions of “care-giver” and “primary caretaker”)
proceedings of the children’s court,
unless the clerk of the children’s court or the court directs otherwise. Parties may also include
the Minister, a staff member of the Ministry who is authorised by the Minister and the
Children’s Advocate, all of whom have the right to be parties to any case arising under the Act.
The procedure for giving notice is the same as for a custody application. See the box on
page 16 of this Chapter.
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Social worker report: The court must order a social worker to prepare a report on the child’s
situation, and set a deadline for the delivery of this report.
The social worker must remember the channelling procedure required for all court reports.
See the box on page 18 of this Chapter.

Other investigations and evidence: The court may also summon any witnesses and order
any other investigation which it considers necessary, and it may order the parent or parents or
other applicant to pay the costs of the investigation or witness appearances.
Child protection: If it appears to a children’s court during proceedings relating to custody of
a child that the child may be in need of protective services, the proceedings must be converted
into a child protection hearing.
This could result in the alternative placement of a child in kinship care, with a foster family
or in a children’s home, or an order for appropriate services to support the child or the
family. See Chapter 14 of this Guide on child protection hearings for more information.

Guardianship order: The guardianship order could give guardianship to either parent,
or to someone other than a parent. It could give guardianship powers to more than one person.
Varying or withdrawing a guardianship order: The children’s court may vary or withdraw
a guardianship order. A request to change or withdraw guardianship works in the same way as
an initial application for guardianship.
For example, guardianship might be changed if someone was concerned that the guardian
was not acting in the best interests of the child.

Appeals: Any party involved in a guardianship matter may appeal to the High Court against
an order made by the children’s court, or against the refusal to make an order. It is also
possible to appeal to the High Court in respect of a decision concerning variation, suspension
or rescission of any children’s court order.
The children’s court order which is being appealed may be suspended pending the outcome
of the appeal if this would be in the child’s best interests. The court can also make another
appropriate order in the child’s best interests pending the appeal. There is more information
about appeals in Chapter 6 of this Guide.
 Child Care and

Protection Act,
sections 46,
102 and 116
 Child Care
and Protection
Act Regulations,
regulation 31
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5.4 Appointment of a legal guardian as a “tutor”
Where a legal guardian appointed by the
children’s court is NOT a natural guardian
of the child, that legal guardian may not
administer any property belonging to the
child, or make decisions about the child’s
person, unless he or she has been appointed
by the Master of the High Court as a tutor
in terms of the Administration of Estates
Act.
In such cases, the legal guardian must
apply to the Master of the High Court to be
appointed as tutor. The Master will nor
mally give preference to a legal guardian
to be named as the child’s tutor, but may
appoint another suitable person as tutor
if this is in the best interests of the child
concerned. If the child has property, the
Master can require the payment of security
by the tutor to the Master, in an amount
that the Master will determine. However, if
the property does not exceed a certain value
which is set from time to time, the security
requirement can be waived.
The letters of tutorship which are provided
by the Master of the High Court may contain
other conditions pertaining to the rights
and duties of a tutor.
 Child Care and Protection Act, section 114
 Administration of Estates Act 66 of 1965,

Who is a “natural guardian”?
A parent is the “natural guardian” of a child when
that parent’s guardianship duties are imposed by
law in a way which gives the parent no choice
about whether to accept the responsibilities of
guardianship. In contrast, in a situation where a
person becomes a “legal guardian” as a result of
an agreement between the parents authorised
by the Act, a court order or a nomination in a will,
the person in question can choose whether they
wish to accept the office of guardian. Because
of this distinction, there are certain differences
between the duties of a natural guardian and a
legal guardian who is NOT a natural guardian.
Both parents are natural guardians of a child born
inside marriage, but the biological father of a child
born outside marriage is not a natural guardian
— although he may acquire guardianship rights
in respect of the child in several ways.
A person other than a parent may be appointed
as the “legal guardian” of a child, but such a
person is not the child’s “natural guardian”.

The “child’s person”
This legal term refers to the child himself or
herself, as opposed to the child’s property.

sections 72(1) and 77
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5.5 Complaints about guardians or tutors
Some people may seek to become the guardian of a child in order to get control of the child’s
money or property, without having the child’s best interests at heart. The Act provides a
complaints mechanism to deal with such situations.

Who can make a complaint?: Any person who has a genuine interest in the well-being
of a child may make a complaint to the clerk of the children’s court about a guardian or tutor who
is not acting in the best interests of the child. The complaint must be submitted on Form 10D
submitted together with Form 6. Both of these forms are appended to the Child Care and
Protection Regulations. The complaint can be made anonymously.
Notification: The clerk of the court must notify the guardian or tutor who is the subject of
the complaint on Form 7, which is appended to the Child Care and Protection Regulations,
and enclose a copy of the complaint.
Investigation: When the children’s court receives such a complaint, it must order an investigation
by a designated social worker within a timeframe set by the court. This report must be submitted
to the court on Form 10E, which is appended to the Child Care and Protection Regulations.
The children’s court may subpoena the social worker who prepared the report, or any other
person, to give oral evidence to the court before the court decides whether or not to alter an
appointment of guardianship or to recommend alteration of an appointment of tutorship.

Decision: After considering the social worker’s report and any other evidence, the children’s
court can take appropriate steps if it finds that a guardian or tutor has not been acting in the
best interests of a child.
I The court may alter the appointment of guardianship.
I In the case of a tutor, the court must direct the clerk of the children’s court to notify the
Master of the High Court, who may alter the appointment of tutorship and if necessary
issue new letters of tutorship.
If the children’s court alters the appointment of a person as guardian or recommends a change
of tutorship in response to a complaint, the clerk must arrange for notice to the person whose
guardianship or tutorship is affected.

Betty’s parents recently died in a flood. Her grandfather
is her guardian now. I am worried that he is squandering
her inheritance. He bought a fancy car, and he seems to be
drunk all the time now. I don’t know what to do. I am worried,
but I can’t be sure that he is spending Betty’s money.

 Child Care and Protection Act,

section 115

 Child Care and Protection Regulations,

regulation 35

You can make a complaint to the clerk
of the children’s court. The court will
arrange a social worker investigation. The
children’s court and the Master of the High
Court can take action if it turns out that
your suspicions are correct. The court
will not say who made the complaint if you
do not want the grandfather to know.
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6. Access
6.1 Rights to access
Automatic access: If the parents of a child are not married, one parent will usually be the
child’s custodian and guardian, and the other parent will have a right of reasonable access.
In the past, unmarried mothers had automatic parental rights in terms of the common law, but
unmarried fathers did not.
Now, in terms of the Act, an unmarried father has an automatic right of access if he has
voluntarily acknowledged paternity by –
I giving a written acknowledgment that he is the biological father of the child either to the
mother or the clerk of the children’s court before the birth of the child, or after the birth of
the child but before the child reaches the age of six months
I voluntarily paying or offering to pay maintenance for the child
I paying damages in respect of the pregnancy in terms of customary law
I being listed as a parent on the child’s birth certificate.
This approach is intended to give effect to children’s constitutional right “to know and be
cared for by their parents”. The theory is that most parents will not abuse this right, so the
courts should become involved only in cases where there are problems. If all non-custodial
parents had to approach the courts for an order before they could have access to their
children, then the right would be restricted in practice to the few parents who are willing
to undertake this step.
The list of ways in which paternity can be voluntarily acknowledged can be expanded in
future by regulation.
 Child Care and Protection Act, section 102(1)

Access in terms of a court order: If there was NO voluntary
acknowledgement of paternity, the parent can still apply to the
children’s court for access rights.
For example, suppose that John denies that he is the father of
Mary’s child, but then a paternity test shows that he really
is the father. He would not automatically have a right to
visit the child, but he could apply to the court for a right of
access if necessary. The court must decide whether John
has a sufficient degree of commitment and responsibility
towards the child. Maybe he denied paternity because
he was trying to avoid paying maintenance, or maybe
he really had genuine doubts about whether he was the
father.
 Child Care and Protection Act, section 102(4)

Markus lives with me.
I am the custodian parent.

I am the non-custodian parent.
I have a right of access to
Markus. I have regular contact
and visits with Markus.
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Who has rights of access if a child’s custodian is someone other than a parent?: In
such a case, both of the child’s parents would be non-custodian parents. The mother would
have automatic access rights in terms of the common law, and the father would have either an
automatic right of access (if he has voluntarily acknowledged paternity) or a right to apply to
a children’s court for access.
For example, Rebecca has been living with her aunt in the village since she was born.
Rebecca’s parents, who are both listed on her birth certificate, work in Windhoek. Rebecca’s
aunt successfully applied to the children’s court for custody several years ago. Rebecca’s
parents both come to visit her whenever they can, and they telephone her between visits to
see how she is. Her parents are both exercising their automatic rights of reasonable access.
 Child Care and Protection Act, section 102(3)

6.2 Rules about access
There are safeguards in the law to make sure that the right of access is not abused.
(1) The parent with access has no right to remove the child from the usual place of residence
without the custodian’s consent.

I am going to
Windhoek to visit my
child. She has been
living with her father,
who is her custodian,
but I am going to bring
her back to live with
me in Katima Mulilo.

You are not allowed
to do that. Access
means that you can
visit your child. It
does not mean that
you can take your
child away without the
custodian’s consent.

I would
like to take
Sarah to
visit my
parents
during
the school
holidays.

I am happy to consent
to that plan as long as
you have Sarah back
a few days before the
new term starts so
that I will have time
to take her to get her
school uniform.

(2) The right of access is subject to the reasonable control of the child’s custodian or the
primary caretaker who has been entrusted with the care of the child by the custodian.

It is not good for
you to come and visit
Joseph so late at
night. He has to be
up early for school.
If you want to visit,
you must come
before his bedtime
or on the weekend.

I will not allow you
to see Jane and
Michael when you
have been drinking.
They can see that
you are drunk and it
upsets them. You are
welcome to visit them
when you are sober!
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Changes of wording in the provisions on access
from the Children’s Status Act to the
Child Care and Protection Act
Section 102(1)-(2) of the Child Care and Protection Act refer to the access rights of
unmarried fathers, without mentioning unmarried mothers. This is because unmarried mothers
already have automatic parental rights and responsibilities (including access rights) in respect
of their children in terms of the common law.
102. (1) Despite anything to the contrary contained in any other law, the biological
father of a child born outside marriage who does not have custody has a right of reasonable
access to such child, subject to any parenting plan that may have been agreed on in terms
of section 119, unless a competent court, on application made to it, directs otherwise, but
the right accrues only where the biological father in question has voluntarily acknowledged
parentage of the child (a) by giving a written acknowledgment that he is the biological father of the child
either to the mother or the clerk of the children’s court at any time before the
birth of the child or after the birth of the child but before the child reaches the
age of six months;
(b) by voluntarily paying or offering to pay maintenance in respect of the child;
(c) by paying damages in respect of the pregnancy in terms of customary law;
(d) by causing particulars of himself to be entered in the registration of birth of the
child in terms of the Births, Marriages and Deaths Registration Act, 1963 (Act
No. 81 of 1963); or
(e) in any other prescribed manner.
(2) The right of access contemplated in subsection (1) does not give the biological
father, contemplated in that section, the right to remove the child from the home of the
person who has custody or from any other place where the child resides without the consent
of the person who has custody.
The corresponding provisions of the Children’s Status Act (which has been replaced by the
Child Care and Protection Act) were gender-neutral:
14. (1) Despite anything to the contrary contained in any other law, the non-custodian
parent of a child born outside marriage has a right of reasonable access to such child unless
a competent court, on application made to it, directs otherwise, but the right accrues only
where the parent in question has voluntarily acknowledged parentage of the child.
(2) The right of access referred to in this section does not give the non-custodian
parent the right to remove the child from the custodian parent’s home or from any other
place where the child resides without the consent of the custodian parent.
The import of the two approaches is the same. The gender-neutral provisions may have been
more clear than the current ones, but they merely re-stated the common law with respect to
unmarried mothers. The effect of both approaches is to put unmarried mothers and unmarried
fathers on a similar footing with respect to children born outside marriage.
The differences in the common law positions of married mothers and fathers in respect of their
children have all been equalised by the Married Persons Equality Act.
 Child Care and Protection Act, section 102(1)-(2)
 Children’s Status Act 6 of 2006, section 14(1)-(2)

 Married Persons Equality Act 1 of 1996, sections 13-14
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6.3 Types of children’s court orders on access
There are three situations where a person might apply to a children’s court for an order
concerning access to a child born outside marriage:
(1) A parent or other interested person can ask the court to restrict or deny access by a
non-custodian parent if this would be in the best interests of the child. The following
persons may seek such an order:
I the custodian parent
I a person other than a parent who has custody of the child
I the child
I the child’s care-giver
“Care-giver” means any person other than a parent
I someone else acting in the child’s
or guardian, who takes primary responsibility for the
day-to-day care of a child. This includes –
best interests
� a foster parent
I a person authorised in writing by
� a kinship care-giver
the Minister to act on behalf of the
� a primary caretaker, which means a person
child.
(whether or not related to the child) who takes

An application for this kind of access
order must be made on Form 9A.

primary responsibility for the daily care of the
child with the express or implied permission of
the child’s parent or other legal custodian

� a person who cares for a child while the child is
(2) A person with a right of access to a
in a place of safety
child can request a children’s court
�
the person who heads a facility where a child has
order to enforce access if the cusbeen placed by court order
todian of the child is unreasonably
� a child who is the head of a child-headed
denying or restricting access. The
household.
following persons may seek such an
order:
 Child Care and Protection Act, section 1
I a non-custodian parent who has a
(definitions of “care-giver” and “primary caretaker”)
right of access
I any other person who has a right of access to a child in terms of this Act or any other law,
or in terms of a court order issued under this Act.

An application for this kind of access order must be made on Form 9B.
(3) An unmarried father who has not voluntarily acknowledged paternity can request a
children’s court order to establish a right of access. In this case, the parent who wishes
to establish a right of access makes the application, and the other parent (or any other
person who has custody of the child) must be made a party to the proceedings.
An application for this kind of access order must be made on Form 9C.
 Child Care and Protection Act, section 102
 Child Care and Protection Act Regulations, regulation 32
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6.4 Procedure for deciding questions about access
Application: A person who seeks a court order on access must make an application to the
clerk of the children’s court on the appropriate form for the type of access order the applicant
is seeking, submitted together with Form 6. All of these forms are appended to the Child Care
and Protection Regulations.
The children’s court must consider the application in the presence of the applicant (or his
or her legal practitioner).

Notification: The clerk of the court must notify the following people of the application on
Form 7, which is appended to the Child Care and Protection Regulations, enclosing a copy
of the application:
I the child’s parents
I the child’s care-giver (if the child is in the care of someone other than a parent)
I anyone other than a parent who had custody or guardianship of the child immediately
prior to the application
I any other person identified by the court or the relevant social worker as having an interest
in the application.
The idea is to make sure that everyone closely involved with the child has a chance to give an
input if they wish.
Notice must also be given to other parties. The affected child is always a party to the
proceedings. Any person with physical control of the child concerned must ensure that the
child attends the proceedings of the children’s court, unless the clerk of the children’s court
or the court directs otherwise. Parties may also include the Minister, a staff member of the
Ministry who is authorised by the Minister and the Children’s Advocate, all of whom have
the right to be parties to any case arising under the Act.
The procedure for giving notice is the same as for a custody application. See the box on
page 16 of this Chapter.

Social worker report: The court must order a social worker to prepare a report on the child’s
situation, and set a deadline for the delivery of this report.
The social worker must remember the channelling procedure required for all court reports.
See the box on page 18 of this Chapter.

Other investigations and evidence: The court may also summon any witnesses and order any
other investigation which it considers necessary, and it may order the parent or parents or other
applicant to pay the costs of the investigation or witness appearances.
Access order: The children’s court can make any order pertaining to access that is in the best
interests of the child.
For example, a request to restrict or deny access might be successful if the parent with
access is violent to the child or the custodian parent.
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Varying or withdrawing an order on access: The children’s court may vary or withdraw an
order pertaining to access. A request to change or withdraw an access order works in the same
way as an initial application about access.
For example, suppose that the court restricted a mother’s access to her child because she
and the child’s father were getting into physical fights when she came to visit. If the parents
went for counselling and stopped fighting, the mother could ask the court to remove the
restrictions on access.

Appeals: Any party involved in an access matter may appeal to the High Court against an
order made by the children’s court, or against the refusal to make an order. It is also possible to
appeal to the High Court in respect of a decision concerning variation, suspension or rescission
of any children’s court order.
The children’s court order which is being appealed may be suspended pending the outcome
of the appeal if this would be in the child’s best interests. The court can also make some
other appropriate order in the child’s best interests pending the appeal. There is more
information about appeals in Chapter 6 of this Guide.
 Child Care and Protection Act, sections 46, 102 and 116
 Child Care and Protection Act Regulations, regulation 32

I don’t
know what
to do about
Willem. He
is always
drunk when
he comes to
visit Naomi.
I have asked
him not to
come around
when he
has been
drinking,
but he does
not listen
to me. He
just shouts
at me and
threatens
me, and
that scares
Naomi.

You should go
to the children’s
court and ask
for an order
restricting his
access. The court
might order him
to stop coming
around for visits
altogether. Or
the court might
say that he must
get his brother to
come with him for
visits so that you
will feel safer.

I know
that
Willem
mostly
drinks
in the
evenings.
The court
could
order him
to come
for visits
only in the
daytime.
That might
help.

Ever since I got
a new girlfriend,
Thomas’s mother
has been refusing to
let me see Thomas.
She will not let me
speak to him on
the telephone, and
whenever I go to the
house she says that
he is sleeping. I think
that she is keeping
me away from
Thomas because
she is jealous.

You should go to the
children’s court and ask
for an order enforcing
your right of access.
The court might make
an order saying that
you must be allowed to
take Thomas to your
house every other
weekend, or setting
certain hours for your
visits to Thomas.
Yes, the
children’s court
can make a
schedule for
visits to children
born outside
marriage just
like the High
Court does
for children of
married parents
who get divorced.
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6.5 Emergency procedure for restricting or denying access
It is possible to get a temporary order restricting or denying access to a child by a noncustodian parent IF the applicant proves that there is a risk of immediate harm to the child
from continued access.
Anyone who can apply for an order restricting or denying access can also use this emergency
procedure.
An applicant who wants to request an immediate temporary order must complete Part B
of Form 9A, in addition to Part A of Form 9A, asking the children’s court to grant the
temporary order before going through the normal procedure for an order restricting or
denying access.
This temporary order can be made without hearing the other parent’s side of the story. It can
be made right away, without notice to any of the persons who must normally be notified. But
the court will make a temporary order restricting or denying access only if it is convinced that
this is necessary for the child’s safety and protection.
The clerk will give notice of the temporary order to the parent with access right away. The
temporary order will have immediate effect, as soon as it is served. It will remain in force until
the normal procedure for a court order restricting or denying access has run its course.

Please deny
Sandra’s father
access right away.
Last time she
went to visit him
she came home
with serious
bruises. I am
afraid that he
is beating her.
Sandra is only two
years old, so I am
not sure that she
will be able to tell
us what happened.

 Child Care and Protection Act, section 102(9)
 Child Care and Protection Act Regulations, regulation 33

I can give you a
temporary order denying
access to make sure that
Sandra is safe. But I will
need to hear the father’s
side of the story before
I make a final decision
about access. It is possible
that he is beating her,
but it is also possible that
she just fell down while
she was at his house.

6.6 Access to a child by persons other than parents
Any family member of a child may apply to a children’s court for an order granting them rights
of access to a child born outside marriage. The procedure is the same as for other applications
concerning access, including the requirement of notice to both parents and other persons
closely involved with the child and a social worker report on the issue. The court order can
include any conditions necessary in the best interests of the child concerned.
 Child Care and Protection Act, section 103
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Who (other than a parent)
is a “family member”
of a child”?
I

I

I

any other person who has parental
responsibilities and rights in respect
of the child
a grandparent, step-parent, brother,
sister, uncle, aunt or cousin of the
child
any other person with whom the
child has developed a significant
relationship, based on psychological or emotional attachment, which
resembles a family relationship
 Child Care and Protection Act,
section 1 (definition of
“family member”)

I used to spend a lot of time
with my grandchild. Then my son
ended his relationship with my
grandchild’s mother. Now she
will not let me visit my grandson,
or allow him to visit me.

Children’s
relationships
with their
extended family
members are
important!
You can apply
to the children’s
court for an
order giving
you a right to
spend time with
your grandson.
You can do
this without
a lawyer. The
court will allow
you access to
your grandson
if this is in his
best interests.

What if the High Court has already made
an order about custody, guardianship or access?
The High Court is the “upper guardian” of all children. This means
that the High Court always has the power to make decisions about children,
even if other courts also have some decision-making power over children’s issues. Procedures
in the High Court are more formal than in a children’s court, which means that people usually
need help from a lawyer for a High Court case. The children’s court is designed to be more
accessible, especially for people without lawyers.
There may be a situation where the High Court has already made an order about custody,
guardianship or access of a child born outside marriage. Normally, a children’s court would
not have the power to change a High Court order, because the High Court is more “senior”
in Namibia’s court system. But the Child Care and Protection Act gives children’s courts the
power to vary a High Court order on custody, guardianship or access – IF the circumstances
affecting the child have changed since the order was made. The children’s court can also take
action to ensure compliance with a High Court order on custody, guardianship or access.
If the children’s court changes a High Court order, a judge of the High Court must review this
decision in chambers. This procedure helps to ensure that children’s court processes are not
being abused as low-cost “appeals” of High Court decisions. The procedure for this automatic
review is described in section 13.2 of this chapter.
 Child Care and Protection Act, section 98(1)
 Child Care and Protection Regulations, regulation 27
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Jason’s father is very high up in one of
the ministries. He has lots of money. He
went to the High Court a few years ago
and got custody of Jason. I did not really
fight it because I had no money for a
lawyer. I thought that Jason’s father would
provide a good home for Jason. But now
he is married with other children, and I
believe that he is neglecting Jason.

It sounds like circumstances have changed
since that court order was made! You could go
to the children’s court and apply to change the
High Court order on custody. You would not
need a lawyer to do
this. The children’s
court is set up to be
accessible to people
without lawyers. The
clerk of the court
will help you with
the papers.

7. Inheritance

Without a will: Children born outside marriage can inherit from their father’s estate even
if there is no will. This rule also applies to children who have already grown into adults before
their fathers die.
In the past, the law said that children born outside marriage could inherit from their mothers
with or without a will. But a child born outside marriage could not inherit from the father’s
estate if the father did not leave a will naming the child as an heir. This was because it was
impossible to identify the fathers of children born outside marriage with certainty in the
days before scientific tests.

With a will: General words in a will
like “children” or “issue” automati
cally include children born outside
marriage, unless the will was clearly
written with an intention to exclude
them.
In the past, if the father of a child
born outside marriage left a will
which mentioned his “children”
or some other general term, this
wording would not cover children
born outside marriage. They were
covered only if the will included
their names or some other very
specific reference to them.

Freedom of testation
Article 16(1) of the Namibian Constitution protects
the rights of persons to bequeath their property
as they wish. The rule on wills affects only the
interpretation of the words used in a will. People
who make wills have the right to leave their property
to anyone they choose, or to leave out anyone they
choose. They can leave out all of their children, or
one child whom they do not like, or children born
to a particular woman or children born outside
marriage. But if the will makes a general reference
to “children”, this will be understood to include
children born both inside and outside marriage.

“My property should be
equally divided between
all my children …”
This would cover children
born inside and outside
marriage.

“My property should be divided
equally between the two children
born to me and my wife …”
This would not cover children born
outside marriage to the deceased and
another woman.
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Customary law: Children born outside marriage must be treated the same as children born
inside marriage for the purposes of inheritance under customary law.
In the past, the customary laws of some communities had different rules on inheritance for
children born inside marriage and children born outside marriage.

Retroactive effect: These rules on inheritance apply to all persons irrespective of whether they
were born before the law came into force, and irrespective of whether the matter arose before
or after the law came into force.
 Child Care and Protection Act, section 105

Different inheritance rules for children
born outside marriage are unconstitutional
Frans v Paschke & Others 2007 (2) NR 520 (HC): In 2007, a High Court case considered the
common-law rule which said that children born outside marriage could not inherit from their
fathers in the absence of a will. The Court found that this rule was an unconstitutional form of
discrimination on the basis of social status, and was thus invalid from the date of Independence
(21 March 1990) when the Namibian Constitution came into force.

8. Maintenance
Children born inside and outside marriage must be treated the same when it comes to maintenance.
All children have a right to be maintained by both of their parents, and this duty extends to the
immediate family members of both parents if necessary.
All children have a corresponding duty of support to both of their parents, and this reciprocal
duty also extends to the immediate family members of both parents – if these family members
need assistance and the child is in a position to provide it.
All children have a right to claim maintenance from the estate of a deceased person who had
a duty to support them.

8.1 The reciprocal duty of maintenance
The Child Care and Protection Act has removed all remaining differences between the rules on
maintenance for children born inside and outside marriage. This means that all children now
have (1) a right to be maintained by their mothers and fathers, and both their parents’ immediate
family members and (2) a corresponding duty of support to their mothers and fathers, and
both their parents’ immediate family members.

The duty of the parents: The Maintenance Act 9 of 2003 states that both parents have a legal
duty to contribute to the cost of maintaining their child, regardless of whether the child was
born inside or outside marriage. The Maintenance Act also makes it clear that all children
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must be treated equally, regardless of the order or circumstances of their birth. The only thing
that matters is the child’s needs. For example, if the school fees are higher for an older child,
the maintenance for that child could be higher to cover this. But the Maintenance Act failed
to correct a few aspects of the common law which treated children born outside marriage
differently from children born inside marriage for purposes of maintenance.

The duty of other close relatives: The Maintenance Act clearly gives the father of a child
born outside marriage a legal duty to contribute to the cost of maintaining the child. But under
the common law, this duty was not transferable to the father’s relatives as it would be if the child
had been born inside marriage. The mother’s legal duty of maintenance was transferable to
her relatives under the common law, regardless of whether the child was born inside or outside
marriage. (This is because there was seldom any doubt about the mother’s identity even before
scientific tests were possible, while the father’s identity was impossible to prove in the past.)
The Child Care and Protection Act says that the legal duty of maintenance works the same for
children born inside or outside marriage. This means that the father’s parents or other relatives
would now have a legal duty to contribute to the child’s maintenance if the father could not
support the child, just like the mother’s relatives.
The child’s reciprocal duty to maintain parents and other relatives: The duty placed on
the father’s relatives to help maintain a child born outside marriage also gives an advantage to the
father’s relatives, because the legal duty of support is reciprocal. This means that maintenance
is a two-way street – the child who has a right to be maintained also has a duty to maintain the
parents and other members of the parents’ immediate family, if they need assistance and the
child is in a position to provide it. This usually happens after the child has become an adult and
the parents and other family members have grown old.

Now that
my son’s
father is
dead, I do not
know how I
will be able
to pay the
school fees.

You should ask the father’s
family to help you. The Child
Care and Protection Act says
that the grandparents have
a legal duty of maintenance
toward their grandchild
even though you and the
father were not married.

 Child Care and Protection Act, section 106(1)
 Maintenance Act 9 of 2003, section 3(1) and 4(1)

Victor is the father of
my daughter’s child. He
is only 17 years old and
still in school. I don’t
know how we will manage
to feed this baby!

Victor’s father
is working. He
has a duty to help
support Victor’s
child if Victor
cannot do it.
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8.2 Claiming maintenance from the estate of a deceased
person
Children born outside marriage (or someone acting on their behalf) can apply for maintenance
from the estate of a deceased parent. This is possible no matter whether or not there was a will,
and no matter whom a will names as the heirs of the deceased.
Now that there is no difference in the rules for children born inside or outside marriage, any child
can claim maintenance from the estate of a deceased parent – and if there is no parent who can
provide for the child, the child can also claim against the estate of a deceased grandparent or
another immediate family member who had a duty of support.

Luke is my brother. He died right after his girlfriend
Mary gave birth to his child. Now our father has also
died, and Mary has asked for maintenance money to be
taken out of his estate before it is divided amongst
the family. I am not going to allow this! She was
not family, she does not deserve any money.
The money is not for her, it is for Luke’s child.
After Luke died, your father was supposed to share
the burden of supporting this child if the mother
could not pay for all of the child’s basic needs.

9. Domicile
Domicile is a legal concept. Courts look at
domicile to decide which country’s laws to
apply in cases involving citizens or residents
of different countries.

All children are equal in the eyes of the law,
regardless of whether or not their parents were
married. Luke’s child is still your father’s grandchild
even though Luke and Mary were not married.
John’s parents have both moved to Zimbabwe!
They left John behind with his uncle for now.
John will join his father when he finishes school.

Parents and children do not always live together.
So it is best for the domicile of a child to be
considered separately from the domicile
of the child’s parents.
Under the common law, children had the
domicile of their parents. The Married
Persons Equality Act provided for children born to married parents to have
an independent domicile. The Child
Care and Protection Act does the same
for children born outside marriage.
In both cases, the domicile of a child
is the place the child is most closely
connected to.

 Child Care and Protection Act, section 106(1)
 Maintenance Act 9 of 2003, section 3(1)

Does that mean
that Zimbabwean
law now applies
to John?

No, John still lives in Namibia.
Namibian law applies to him
even if his parents are now
residents of another country.

Under the old common law, John’s legal domicile would be
Zimbabwe even though he has never set foot there. But in
terms of the Act, John’s domicile is Namibia, and Namibian
law will still apply to him.

 Child Care and Protection Act, section 107
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CHILDREN OF MARRIED PARENTS
I

I

The Married Persons Equality Act says that the
domicile of a child of married parents will be
the place the child is most closely connected to.
If the child is living with both parents, or with
one parent, a court will assume that this place
is the child’s domicile — unless it is proved that
the child actually has a different domicile.

CHILDREN OF UNMARRIED PARENTS
I

I

The Child Care and Protection Act says that
the domicile of a child of unmarried parents
will be the place the child is most closely
connected to.
Where the child’s parents live is not relevant.
 Child Care and Protection Act 3 of 2015,
section 107

 Married Persons Equality Act 1 of 1996,
section 13

10. When parents marry after the
birth of their child
If the parents of a child are not married when the child is born but marry each other at some point
after the birth of the child, the child will be treated as though the parents were married all along.
This means that a child born to a couple before they get
married is in the eyes of the law exactly the same as a
child who is born to the couple after they get married.
This rule applies even if the parents of the child could
not have married each other at the time when the child
was born.
This rule also seems to apply even if the subsequent
marriage takes place after the child in question has
already reached the age of majority. (Note the use
of the phrase “at any time” in the Child Care and
Protection Act, and the reference to “person” rather
than “child” in the Births, Marriages and Deaths
Registration Act.)

My father did not approve of
people living together without
being married. His will says that his
property will be divided amongst
all his grandchildren who were
born within marriage. But I did not
marry Lucia’s father until she was
two years old because we were
saving up for the wedding! Does
this mean that Lucia is going to
be left out of the inheritance?

 Child Care and Protection Act, section 108
 Births, Marriages and Deaths Registration

Act 81 of 1963(which is expected to be
replaced with a new law in 2020)

EXAMPLE: Paul and Marsha had a baby together while
Paul was still married to Ellen. Then Paul and Ellen got
divorced when the baby was one year old, and Paul and
Marsha married each other. The law will treat Paul and
Marsha’s baby as a child born inside marriage.

No. Lucia is a child born
inside marriage in the eyes of
the law because you and her
father married after her birth,
while she was still a child.
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11.		 Special rules for children born as a
result of rape
There are certain special rules that apply to situations where a child is conceived through rape.
They apply to both male and female rapists who have been convicted of their crime.
Although it is very rare for a female rapist to become pregnant from a rape, it is not
impossible. For example, if a female teacher has sex with a 13-year-old learner, she would be
charged with rape even if the boy agreed to have sex, because of the age gap between them.
If she became pregnant from this rape, the rules would apply to her.
These rules apply only in cases where the rapist has been charged and convicted of the crime
of rape. They do NOT apply if the rapist paid a penalty under customary law for the rape but
was not convicted of the crime of rape.
 Child Care and Protection Act, section 1 (definition of “rape”)

Custody, guardianship and access: A convicted rapist does not have any automatic rights
to custody, guardianship or access. But the rapist could apply to the court for an order granting
any of these rights if this was somehow in the child’s best interests.
This could possibly occur in a situation where the rape took place within marriage, and the
child born of the rape developed a relationship with the rapist.
 Child Care and Protection Act, section 104

Maintenance: The rapist parent must
Why must I use my savings to pay maintenance for the
contribute to the maintenance of the
child when I am not even allowed to see the child?
child, just like any other parent. But the
child does not have a reciprocal duty to pay
maintenance to the rapist parent if that parent
should ever need help. The Maintenance Act
says that children have a duty to pay maintenance to their parents if the parents are
unable to care for themselves and the
child has sufficient means. This usually
happens only after the child has become
an adult. But in a situation where the
parent is a rapist, the child would
not ever have a duty to pay maintenance to the rapist or the rapist’s
relatives.
 Child Care and

Protection Act,
section 106(2)

You committed a crime, and a child was born as a result. You have no right
to benefit from the crime by enjoying time with your child. But you must still
pay maintenance. Why should the child suffer for a crime you committed?

46 � Guide to Namibia’s Child Care and Protection Act 3 of 2015 � Chapter 9: Parental Rights & Responsibilities for Children Outside Marriage

Inheritance: A child can inherit from a rapist parent even if there is no will, in the same way
as any other child born outside marriage. But the rapist parent cannot inherit from the child
unless there is a will naming that parent as an heir.
For example, suppose that the child of a rapist becomes a very successful businessman but
is killed in a car crash before he has had time to make a will. He does not have any family
except for his parents. His rapist father cannot inherit any of the property. Instead, all of the
property would go to the mother.
 Child Care and Protection Act, section 105(4)

Consent to adoption: If the children’s court finds that a child was conceived through rape
by the child’s biological father, the father’s consent is not required to give the child up for
adoption.
No conviction for rape is required, as the child conceived in the rape might be given up for
adoption before the criminal trial has taken place. The finding by a children’s court that a
rape took place for purposes of consent to adoption is not relevant to the criminal trial for
that rape.
 Child Care and Protection Act, section 172(13)(b)

Other references to “parent”: The Act defines the term “parent” to exclude a convicted male
rapist who fathered a child as a result of the rape. This means, for example, that he would not
be entitled to the notice of various children’s court proceedings which must go to a “parent”.
In the rare case where the child was conceived through a rape where the mother was the
rapist, this rule does not apply. The child would be with the mother at birth and probably
during breastfeeding, or might accompany the mother for even longer while she was in
prison.
 Child Care and Protection Act, section 1 (definition of “parent”)

12. Special rules for children born as a
result of incest
There are certain special rules that apply to situations where a child is conceived through incest.
Incest is not defined for this purpose, but the rules would probably apply only in cases where
there was a criminal conviction for incest.

Custody, guardianship and access: Where a child was conceived through incest, neither
parent is barred from rights to custody, guardianship or access. This is because it is possible
that both parents could be convicted of the incest which resulted in the child’s conception, and
it would probably not be in the child’s best interests to be deprived of the care of both parents.
 Child Care and Protection Act, section 104 (covers only rape, without mentioning incest)
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Maintenance: A parent of a child conceived through incest must contribute to the maintenance
of the child, just like any other parent. But the child does not have a reciprocal duty to pay
maintenance to the incestuous parent, if that parent should ever need help.
 Child Care and Protection Act, section 106(2)

Inheritance: A child can inherit from a parent who conceived the child through incest if there
is no will, in the same way as any other child born outside marriage. But this parent cannot
inherit from the child unless there is a will naming that parent as an heir.
 Child Care and Protection Act, section 105(4)

Other references to “parent”: The Act defines the term “parent” to exclude the father of a
child conceived through incest. This means, for example, that he would not be entitled to the
notice of various children’s court proceedings which must go to a “parent”.
As in the case of rape, where a child was conceived through incest, even if the mother was
found guilty, the child would be with the mother at birth and probably during breastfeeding,
or might accompany the mother for even longer while she was in prison. Thus, the mother
is not excluded from the definition of “parent”.
 Child Care and Protection Act, section 1 (definition of “parent”)

CHILDREN OF
DIVORCED OR
SEPARATED PARENTS
13. Applying children’s court
procedures to children of
divorced or separated parents
13.1 Powers of children’s court
Custody, guardianship and access: As of 2019, divorce from a civil marriage requires a
divorce order from the High Court. The High Court will consider the best interests of the
children while it is deciding on the divorce. The divorce order will usually state –
I who will have custody of the child
I who will be the child’s guardian
I how access by the parent without custody will work
I whether the parent without custody must pay maintenance for the child.
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In the past, if divorced parents wanted to make any changes to the provisions in the divorce
order on custody, guardianship or access, they would have to go back to the High Court.
Now, in terms of the Child Care and Protection Act, divorced parents who want to make
changes to the provisions in their divorce order on custody, guardianship or access because
of changed circumstances can go to the children’s court and use the same procedures that are
available to parents who were never married.
A divorced parent can also use the children’s court procedures to deal with a situation where
there is a need to restrict or deny access to protect the child, or where access rights contained
in a divorce order are being unreasonably denied.
Family members of a divorced parent can also use the children’s court procedures to apply for
access rights to a child.
These procedures give families who have experienced divorce more low-cost and accessible
avenues for dealing with changed circumstances or with certain disputes which arise after the
divorce.
The provisions in the Child Care and Protection Act which are available to divorced parents
are also available to married parents who are separated but have not commenced divorce
proceedings.
Once a divorce proceeding has been initiated, there are procedures for interim measures
in terms of Rule 90 of the Rules of the High Court. This rule provides for interim orders
on maintenance, custody, access and domestic violence amongst other things. It would not
be appropriate for the children’s court to act in a case where the High Court was already
considering the same matter.
 Child Care and Protection Act, sections 97, 98(1)
 Rules of the High Court, Rule 90

Children’s court procedures which are
NOT available to divorced or separated parents
Emergency temporary orders restricting or denying access: Note that
temporary emergency orders from the children’s court restricting or
denying access are not available to divorced or separated parents. Section 97 of the Act applies
subsections 102(5) to (8) to divorced or estranged parents. However, emergency orders are covered
by section 102(9). Divorced or estranged parents could still make use of other mechanisms to
protect children in such a situation – including
I protection orders
I removal of the child from the care of the parent suspected of being abusive by means of the
procedures on children in need of protective services
I an urgent interdict in the High Court.

Guide to Namibia’s Child Care and Protection Act 3 of 2015 � Chapter 9: Parental Rights & Responsibilities for Children Outside Marriage � 49

Overruling a parental consent requirement for removing a child from Namibia: A parent
of a child born outside marriage can apply to a children’s court to dispense with the parental
consent requirement for removing a child from Namibia where this would be in the child’s
best interests. But this option is not available to divorced or separated parents. Section 97 of the
Act applies subsections 101(3) to (7) to divorced or estranged parents. However, the power to
dispense with parental consent for removal is covered by section 101(9)(c). Divorced or estranged
parents would have to approach the High Court for such a decision.
 Child Care and Protection Act, section 97
and Chapter 10 (child protection proceedings)
 Combating of Domestic Violence Act 4 of 2003

When my wife
and I got divorced,
we agreed that
it would be best
for her to have
custody of our
children. Now that
the children are
older, I believe
that they should
come and live with
me. Under the old
law, I would have
had to go back to
the High Court to
apply to become
the children’s
custodian. That
would have been
very difficult and
expensive. Now
I can go to the
children’s court
to make this
application. I do
not even need a
lawyer to make the
application, I can
do it on my own.

My divorce
order says that
the children can
come to my house
on alternate
weekends, but my
ex-wife is always
making excuses
when it is my turn
to see them. She
has not let them
come to visit
me for the last
three months!

You can go the
children’s court
for help with
this problem.
There is a simple
procedure
that you can
use when
your right of
access is being
unreasonably
denied by the
other parent.

My divorce order
gives my ex-husband
the right to take
the children to his
house on alternate
weekends, but my
little daughter has
been acting frightened
about these visits
lately, and she has
some bruises that she
cannot explain. I think
that my ex-husband
might be hitting her.

You can go the children’s court for help with this problem. There is a
simple procedure that you can use to stop your ex-husband from having
access to your daughter, or to place conditions on his access to her.

Maintenance: The possibility of dealing with aspects of a divorce order in a lower court was
already provided for in terms of the Maintenance Act 9 of 2003. This law allows maintenance
courts to deal with substitutions and enforcement of maintenance orders which are embodied
in divorce orders issued by the High Court.
 Maintenance Act 9 of 2003, sections 1 (definitions) and 17
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Powers of magistrate’ court to
vary maintenance in a divorce order
Section 17 of the Maintenance Act gives a maintenance court (which
is a magistrate’s court) the power to substitute, discharge or suspend a
maintenance order that is already in force. Section 1 defines a “maintenance order” to include a
maintenance order made by a maintenance court under any other law…”. It defines “maintenance
court” to include “any other court which is authorised by law to grant maintenance orders”
– which would include the High Court acting in divorce proceedings or in any other context
where maintenance was at issue. This cumbersome approach has caused some confusion in
practice, and clarifying amendments were under consideration as of late 2019.

13.2

Automatic review by High Court

If the children’s court changes a divorce order made by the High Court, a judge of the High
Court must review this decision in chambers – even if none of the parties to the case have
requested a review.
The clerk of the children’s court must submit the case record and relevant documents to the
Registrar of the High Court within 21 days of the children’s court decision, and the Registrar
must give them to a High Court judge as soon as possible. To avoid lengthy delays, the children’s
court order becomes final if the review has not taken place within 30 calendar days from the
date when the papers are given to a judge.
Judicial review in chambers means that a judge of the High Court must look at the record of
the relevant proceeding in the children’s court to be sure that the children’s court followed
the correct procedure and made a reasonable decision. The High Court does not hold a
hearing for this purpose. A High Court judge will examine the papers from the children’s
court in his or her private office to make sure that the children’s court followed the correct
procedure and made a decision that was reasonable in light of the information before the court.
The children’s court order which is being reviewed may be suspended pending the outcome
of the review if this would be in the child’s best interests. The children’s court can also make
some other appropriate order in the child’s best interests pending the outcome of the review.
The automatic review is inten
ded to ensure that children’s
court processes are not being
abused to substitute for appeals
of High Court decisions.
 Child Care and Protection Act,

sections 98(2)-(4) and 116

 Child Care and Protection

Regulations, regulation 27

No High Court review is required in terms of the
Maintenance Act where a maintenance court has
substituted provisions on maintenance in a High
Court divorce order. Custody, guardianship and
access are arguably even more serious matters than
maintenance, and they are often highly-controversial
aspects of divorce.
 Maintenance Act 9 of 2001,
section 1 (definition of “maintenance order”)
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I am mindful that in terms of s 5(1) of the Children’s Status Act 6 of 2006 [now replaced
by corresponding provisions of the Child Care and Protection Act 3 of 2015], a parent against
whom an adverse custody order has been made by the High Court may at any stage approach
the children’s court for a variation of the order if circumstances have changed. The defendant
would be able to have recourse to the children’s court when her personal circumstances change
and should she feel that the minor children would be better off being in her physical care.
 NS v PS 2010 (2) NR 418 (HC), paragraph 31 (footnote omitted)

CHILDREN OF VOID
AND VOIDABLE
MARRIAGES
14. Protecting children of void and
voidable marriages
14.1		 Void marriages
A void marriage is a marriage that never existed because the requirements for a valid marriage
were not met. The circumstances listed below can make a civil marriage void.
I The formalities for the marriage were not followed – for example, the person who conducted
the marriage was not a real marriage officer, or there were no witnesses to the marriage.
I The parties are the same sex, instead of being one man and one woman.
I One or both parties are already married to someone else in a civil marriage.
I One or both parties are under age 18.
I One or both parties were mistaken about the nature of the marriage ceremony or the
identity of the other party – such as in a case where a marriage took place while one party
was so drunk that he or she did not understand what was happening.
I One or both parties are insane.
I The parties are so closely related that marriage between them is forbidden.
A marriage that is void is automatically invalid. There is no need for a court ruling to dissolve
the marriage, because the marriage never really existed in the first place. This is true even if
the problem which makes the marriage void was discovered only after one of the parties to the
marriage has died.
Either spouse, or anyone else with an interest in the marriage, can ask the High Court
to make an order confirming that the marriage is void. The court order merely places
on record the fact that the marriage never existed. This can give certainty and prevent
any doubt or confusion.
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If one or both of the parties entered into the
marriage in good faith, the court has the power
to adjust the affairs between them to prevent
hardship or unfairness. But the court does not
have the power to say that a void marriage is
a valid marriage. This situation is sometimes
called a “putative marriage”.

For example, suppose that two
people get married because
they both believe that the
husband’s first wife is dead.
Some time after the second
marriage ceremony has taken
place, everyone is surprised

14.2		 Voidable marriages

to discover that the first wife

A voidable marriage is a marriage which can
be annulled (cancelled) by the High Court
on the basis of some fraud or mistake. The
circumstances listed below can make a civil
marriage voidable.

second marriage to be a valid one, but it could say

I

I

I

I

I

is actually still alive. The court could not declare the
that some of the consequences of a valid marriage
will apply to the situation to prevent unfairness to
the parties and to any children involved.

One (or both) parties is under age 21 and did not have the required consent of the parent or guardian for the marriage. In this case, the court will annul the marriage only if the
annulment would be in the best interests of the minor or minors.
One (or both) parties gave consent to the marriage only under duress – which means only
in response to threats or pressure.
Either spouse was at the time of the marriage permanently unable to have sexual
intercourse for some physical reason (such as impotence or the results of some injury)
and the other spouse did not know this. This is not the same as a refusal to have sexual
intercourse. Refusing to have sex on an ongoing basis is grounds for divorce, but not for
annulment. Becoming physically unable to have sexual intercourse after the marriage takes
place is not a basis for annulment.
The wife was pregnant by another man at the time of the marriage and the husband did
not know this. It does not matter if the wife concealed the pregnancy or not. The husband can
ask for an annulment in this case even if the wife was also unaware of the pregnancy at the
time of the marriage. It is not a basis for annulment if one spouse finds out after the marriage
that the other spouse hid the fact that he or she had sexual relations with other people before
the marriage took place. Only the wife’s pregnancy by another man before the marriage will
be sufficient grounds for annulment. If the wife becomes pregnant by another man only after
the marriage has already taken place, this is grounds for divorce, but not annulment.
Either spouse knew at the time of the marriage that he or she was physically unable to
procreate (in other words, the man knew he was sterile or the woman knew she was barren)
and the other spouse did not know this. Case law disagrees on whether this is really a basis
for annulment. Some cases have said that an annulment is possible only if the sterile or barren
spouse in question intentionally concealed this fact in order to deceive the other spouse.

A voidable marriage becomes invalid only if it is annulled (cancelled) by a court at the request
of the wronged spouse. If both spouses want the marriage to remain in place, then it can continue
to be a marriage.
If the spouses continue to live together for a substantial period of time after the relevant
factors come to light, the court might say that this means that they have accepted the
situation. In this case, the court might refuse to declare the marriage void.
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The request to annul the marriage must be made while both spouses are still alive. The
annulment is a process for “undoing” the marriage as if it never happened in the first place.

14.3		 The effect of the Child Care and Protection Act
A child who is born to parents in a void marriage is in the same position as a child born
outside marriage, because there never really was a marriage. The Act says that where a child
is born into a void marriage, a court must enquire into the best interests of the child and make
provision for safeguarding that child’s interests. The steps which are necessary will depend on
the circumstances of the particular case.
The Act says that the status of a child born to parents in a voidable marriage will not be affected by
the annulment of the marriage. In other words, the child will not become a child “born outside
marriage” even after the annulment. A
court which annuls a voidable marriage
Our marriage
Our marriage is
must consider the best interests of the
is void. We were
voidable. We got married
child in the same way as it would if the
both still parties to
when we were both age
civil
marriages
to
20,
without consent from
parents were getting a divorce.
In either of these situations, the court
might need to make a maintenance order
or an order for custody, guardianship or
access in respect of a child in order to protect
the child’s best interests. All of the provisions
in the Child Care and Protection Act on
custody, guardianship or access and the
provisions in the Maintenance Act on
maintenance can be utilised in respect
of children of void or voidable marriages.
 Child Care and Protection Act,

sections 109-110

other people, so our
marriage to each other
never really existed.

our parents. Either of us
could apply to the court
to have the marriage
annulled if we wanted.

In both situations, the law says that the best interests of
any children born to these couples must be protected.

CHILDREN BORN OF
ASSISTED REPRODUCTIVE
TECHNIQUES
15. Protecting children born of assisted
reproductive techniques
A baby grows from an embryo which results from the union of a woman’s ovum (“egg”) and
a man’s sperm. If a couple cannot conceive children, there are medical techniques that can be
used to assist. Some of these techniques use donor eggs or donor sperm.
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The law uses the word “gamete” to
refer to both eggs (female gametes)
and sperm (male gametes).

I could not have
children because of a
problem with my eggs,
so my sister’s egg
was fertilised by my
husband’s sperm in the
laboratory. The doctor
then implanted the
embryo in my womb.
That is called “in
vitro” fertilisation.

The common law rules which previously
applied in Namibia came from a time
when such medical procedures were not
possible. So under the common law,
the persons who supplied the egg and
the sperm were the child’s biological
parents. This is clearly not the intended
result of modern assisted reproductive
techniques. While the common law was still in force, the parents
who were assisted by donor eggs or sperm had to undergo a
formal adoption procedure to become the child’s legal parents.

My husband did not have
enough sperm to make a baby.
So the doctor used artificial
insemination to fertilise my
egg with donor sperm.

The Child Care and Protection Act says that a woman who gives birth to a child
and her husband will be the biological parents of a child conceived by means of
assisted reproductive techniques which utilised donor eggs or sperm, as long as
they both gave consent to the procedure. (Consent in such cases will be presumed,
unless there is some evidence to the contrary.) Any person who simply donated
an egg or a sperm for the procedure will have no parental responsibilities and
rights in respect of the child.

My
doctor
had to
use both
a donor
egg and
a donor
sperm.

 Child Care and Protection Act, section 111

Situations NOT covered by the rules in the Act
I

I

What happens if one of the spouses did not consent to the procedure? In this case, the common law would apply. The parents would be the persons who supplied the egg and sperm. If
their identity is not known, then the child might have only one legal parent, or no legal parents.
What happens if an unmarried woman has a child by one of these techniques? In this case, the
common law would apply. The parents of the child are the egg and sperm donors. If the woman’s
egg was fertilised by sperm from an anonymous donor, then the child will have no legal father.

In some situations, it might be possible to use adoption procedures to adjust the child’s legal parentage.

Donor Anonymity
The Child Care and Protection Act does not address the issue of access to information about
the identity or medical history of a child’s genetic parents in cases of assisted reproduction.
Some believe that the Convention on the Rights of the Child – in Articles 7(1) on children’s right
to know their parents and Article 8(1) on children’s right to preserve their identity, including
nationality, name and family relations – encompasses a right to information on donor-assisted
reproduction, possibly subject to the child’s evolving capacities and level of maturity. The
Committee on the Rights of the Child has recommended in its concluding observations in several
countries that States Parties should, in the regulation of assisted reproduction technologies,
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ensure respect for the rights of children to have access to information about their origins, subject
to their best interests.
 Implementation Handbook for the Convention on the Rights of the Child, UNICEF, 3rd edition, 2007, page 108
 Donna Lyons, “Domestic Implementation of the Donor-Conceived Child’s Right to Identity

in Light of the Requirements of the UN Convention on the Rights of the Child”,
International Journal of Law, Policy and The Family, Volume 32, 2018

“There is general agreement that prospective parents ought to be able to enter into arrangements with gamete donors that specify certain kinds of engagement between the donor and
future child, such as the provision of detailed biographical information or even ongoing contact.
However, gamete donation arrangements in which there is an expectation that donors remain
anonymous are more contentious. While some intending parents and donors prefer anonymous
donation, there has been much discussion about the ethical permissibility of such arrangements.
Advocates of children’s rights to access identifying information about their donors generally
defend their view by pointing to the possible harms that might arise in the absence of such information, and/or the purported fundamental right that individuals have to information about their
origins. Possible harms considered include psychological distress, damaged familial relationships, reduced self-knowledge, and incomplete or incorrect medical records. Those who favour
permitting anonymous donation argue that it is a mistake to place a great deal of importance on
genetic origins, and question both the severity of the harms caused by anonymous donation and
whether the existence of such harms even constitute an argument against donor anonymity.
The philosophical debate takes place within a background of changing legal norms governing donor anonymity. While maintaining donor anonymity was once common practice (and
is mandatory in certain jurisdictions, such as France) there has been a strong trend towards
enshrining in law donor-conceived children’s rights to access identifying information about
their donor, at least once they reach the age of majority.”
 R Brandt, S Wilkinson and N Williams, “The Donation and Sale of Human Eggs and Sperm”,

in EN Zalta (ed), Stanford Encyclopedia of Philosophy (Summer 2017 Edition) (citations omitted)

Surrogacy
Surrogacy involves an agreement between a woman and a commissioning parent in which it is agreed
that the woman will bear a child for the commissioning parent. Surrogacy might be used by a married
couple where the woman is unable to conceive or sustain a pregnancy. Surrogacy might also be used
as a way to have a child by a single man, a single woman who is unable to bear children or a same-sex
couple. Surrogacy usually involves artificial insemination. It may involve the egg of the surrogate mother,
the egg of a commissioning parent or a donor egg, and the sperm of a commissioning parent or donor
sperm. Surrogacy is not mentioned in the Child Care and Protection Act. There is no legal framework for
surrogacy in Namibia. This means that a surrogacy contract might not be enforceable in court if there was
a dispute, as it might be viewed as being contrary to public policy to make such an agreement about the
birth of a child. Not knowing how the courts would treat a surrogacy agreement makes it a risky venture,
as there are many points of dispute which could arise — such as:
I disputes about compensation
I cases where the commissioning parent does not want to take the child after birth
I cases where the surrogate mother does not want to give up the child
I dealing with the consequences of miscarriage
I cases where the surrogate mother engages in behaviour which could be detrimental to the foetus
I cases where the pregnancy poses a health risk for the surrogate mother.
Even if no dispute arose, the common law would apply to the parentage of the child, meaning that the
parents would be the suppliers of the egg and sperm. This situation could possibly be adjusted by means
of an adoption proceeding, depending on the circumstances.
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T

he Child Care and Protection Act provides a simple procedure for
appointing a guardian for a child when the child’s parent or guardian
has died. There is also a simple complaints procedure to use if someone
believes that a guardian is not acting in the child’s best interests – such
as using the child’s inheritance for the guardian’s own benefit. These
provisions in the Act are almost identical to provisions in the Children’s
Status Act 6 of 2006 which it replaced.

1. Key concepts
Guardianship: Guardianship is the capacity to make important legal decisions for a child.
However, the term “guardianship” can have both a narrow and a wide meaning. The term
“guardianship” includes custody if there is no other legal custodian for the child.
A person who has guardianship of a
child is called the guardian. A guardian
has the power to do legal acts on behalf
of a child – such as signing contracts,
bringing court cases and administering
property.

In some cases, a legal guardian must
also be appointed as a tutor in order to
have the power to administer the child’s
property. See section 5.2 of this chapter.

Custody: Custody is responsibility for the day-to-day care of a child, including the power to
make decisions relating to that care.
A person who has custody of a child is called the custodian. A custodian has legal
responsibility for the daily care of a child.

2. Overview of rules on guardianship
after death of parent
If the parents of a child are married, they are joint custodians and equal guardians of their
children. This means that if one parent dies, the surviving parent will automatically become the
child’s sole guardian. If married parents divorce, it is possible that one of them will be made
sole guardian by the divorce order.
If the parents of a child were never married, one parent will normally be the sole custodian
and guardian, unless there is a court order which provides otherwise.
Anyone who is the sole guardian of a child can name any person in a written will to be the
child’s guardian after his or her death.
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Remember that guardianship will include custody unless a separate custodian is named.
If the will names a guardian and not a custodian, then the guardian will automatically
be the child’s custodian as well. The guardian may delegate the responsibility of daily
care for the child to someone else, but will remain the responsible person to carry out
legal acts on behalf of a child – such as signing contracts, bringing court cases and
administering property.
If a child’s sole guardian dies and no guardian is named in a will, any person can apply to
become the child’s guardian.
I The applicant does not have to be related to the child.
I If there are competing applications, preference will normally be given to close family
members or to the child’s primary caretaker.
I The guardian appointed by the court will also be the child’s custodian – unless the court
makes a separate order about custody.
Any person with an interest in the child’s well-being can make a complaint to the children’s
court if the appointed guardian is failing to act in the child’s best interests.
These rules apply to all children, regardless of whether they were born before or after the law
came into force and regardless of whether they were born inside or outside marriage.

3. Who is the sole guardian of a child?
Married parents: If the parents of a child are married, the parents are joint custodians and
equal guardians of any child of the marriage. This means that if one parent dies, the other
parent will automatically become the child’s sole custodian and guardian.
This could also happen in other contexts. For example, suppose that an aunt and uncle of a
child had a court order giving them joint custody and equal guardianship of their niece. If
the aunt died, the uncle would become the sole custodian and guardian.
 Married Persons Equality Act 1 of 1996, section 14
 common law on marriage

 Child Care and Protection Act, sections 100(1), 101(3) and 113(1)

Unmarried parents: If the parents of a child are unmarried or divorced, one parent will often
be the child’s sole custodian and guardian.
Unmarried parents can make a written agreement about which of them will be the child’s
custodian and guardian. They can also ask the children’s court to decide on this question.
If they do not make an agreement or apply to the children’s court, then the common-law
position will apply as the default, meaning that the child’s mother will be the sole custodian
and guardian. The children’s court can also name two or more persons to act as guardians
for a single child – such as two parents, or a parent and some other person.
 Child Care and Protection Act, sections 99-101, 100(1), 101(3), 112(4) and 113(1)
 common law on children born outside marriage

Guide to Namibia’s Child Care and Protection Act 3 of 2015 � Chapter 10: Guardianship after Death of Parent or Guardian � 3

Other legal guardians: There may also be a situation where a child has a sole guardian who is not
the child’s parent. This could be an extended family member or someone unrelated to the child. A
legal guardian can be appointed for a child by a court order, or by being named in a valid written will.
 Child Care and Protection Act, sections 100(1), 101(3) and 113(2)

4. Naming a guardian in a will
Anyone who is the sole guardian of a child can make a will naming someone else as a guardian
for a child after his or her death.
If one married parent died, the other parent would become the sole guardian of a child of the
marriage. Married parents often make wills naming someone as the child’s guardian in case
they both die at the same time (in a car accident or a plane crash, for example), or to cover
the situation where one of the married parents has already died when the will comes into play.
Naming a guardian in a will is a good idea because it makes sure that the child will be cared
for and prevents disputes about guardianship.
People who make wills usually name only a guardian, without mentioning a custodian. In this
case, the guardian will automatically be the child’s custodian as well. The guardian could delegate
custody to someone else, who would act as the child’s primary caretaker.
 Child Care and Protection Act, sections 112(1), 113(2)

For example, Louise was a single mother who had sole guardianship of her children before
she died. In her will, Louise named her sister Caroline as the guardian of her children.
Caroline is a lawyer and does not have time to look after the children on a day-to-day basis.
Caroline asked her mother (the grandmother of the children) to look after the children for her.
Caroline is the guardian and custodian of the children, but the grandmother is the primary
caretaker. If Caroline and the grandmother preferred, the grandmother could approach
the children’s court and apply to be formally named as the children’s legal custodian while
Caroline remained the children’s guardian. Alternatively, Caroline and her mother might
decide to conclude a kinship care agreement.

5. Appointment of a guardian
What if there is no will naming a guardian for the child? In the past, if a will did not name
a guardian for a child after the sole guardian of the child died, only the High Court could
appoint a guardian. Because this was an inaccessible and expensive procedure, many children
were left without any legal guardians at all. The Child Care and Protection Act provides a simple
procedure for the appointment of a guardian after the death of a child’s parent or guardian, in
the children’s court. Children’s courts are more accessible than the High Court, which should
encourage families to make use of the procedure provided.
The High Court is the “upper guardian” of all children and retains the power to appoint a
guardian for a child in any circumstances where this is necessary.
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Applying to be the guardian of a child
whose parent or guardian has died
STEPS BY THE APPLICANT
1

Family consultation: The applicant must consult the child’s close family members to see if they
are in agreement with the application.

2

Certification from Master of High Court: The applicant must complete Form 10A and get a
certification from the Master that there is no valid will containing a provision on guardianship.

3

Submit application to the court: The applicant must submit Form 10A and Form 6 to the
clerk of the children’s court.

STEPS BY THE CHILDREN’S COURT
4

Notification: The clerk of the children’s court will notify interested persons of the application, so
that they can make input if they wish.

5

Summons to applicant and other persons: The children’s commissioner must summon the
applicant or applicants for questioning. The children’s commissioner may summon other relevant
persons for questioning.

6

Social worker report: The children’s commissioner must order a social worker report and set a
deadline for the delivery of this report.

7

Child participation: The children’s commissioner must consider the child’s views, if the child
is sufficiently mature.

DECISION
The application is granted

The application is refused

Certificate of guardianship

Written reasons

Review: Anyone who is unhappy with the court’s decision can ask the High Court to review it.

Any person who has a genuine interest in the well-being of a child
may make a complaint to the clerk of the children’s court about a guardian or tutor
who is not acting in the best interests of the child.
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5.1 Applying to become a child’s guardian
When does this procedure apply? The wording of section 113(4) of the
Act is confusing. It says that this procedure applies “if there is no provision
in a written will naming a guardian for a child born outside marriage
or if there is for any other reason no competent guardian for a child”.
Read together, this means that the procedure applies to: (a) a child born
outside marriage where there is no provision in a written will naming a person as a
guardian; or (b) any child who for any reason does not have a competent guardian. In other words,
it applies to any child who has no guardian after the death of a parent or guardian – as in the case
of the Children’s Status Act 6 of 2006 which was replaced by the Child Care and Protection Act.
 Child Care and Protection Act, section113(4)
 Child Care and Protection Regulations, regulation 34(1)

Who can apply? Any person who has a genuine interest in a child can apply to be the guardian.
The applicant does not have to be related to the child.
The applicant could be a parent of a child. For example, suppose that the mother of a
child born outside marriage is the sole custodian and guardian of the child. She dies
without naming anyone else as custodian or guardian in a written will. The child’s father
would not become the child’s custodian or guardian automatically in such a case. He would
have to apply to the children’s court (or to the High Court) for custody and/or guardianship
responsibilities and rights. The father might have to prove paternity in such a case.
 Child Care and Protection Act, section 113(5)

Application: A person who seeks a court order on guardianship must make an application to
the clerk of the children’s court on Form 10A, submitted together with Form 6. Both of these
forms are appended to the Child Care and Protection Regulations.
If there is more than one application for legal guardianship of a particular child, the court
will consider them together.
 Child Care and Protection Act, section 113(6)
 Child Care and Protection Regulations, regulation 34(1)

Consultation: The applicant must consult the child’s close family members to see if they are
in agreement with the application. The applicant must give the court a statement which gives
the names and contact details of the family members who were consulted, and confirms that
they do not dispute the application.
What if the family members are not in agreement? Another family member could make
a competing application, or give reasons why the court should refuse the application. The
court would decide what to do on the basis of the child’s best interests.
 Child Care and Protection Act, section 113(7)(a)
 Child Care and Protection Regulations, regulation 34(1)(b)(i)
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Certification that there is no will naming a guardian: The applicant must provide
certification from the Master of the High Court that there is no record of a valid will made
by the child’s deceased guardian OR that there is a valid will but it contains no provision on
guardianship. There is a place for this certification on Form 10A.
The person applying for guardianship must get the certification from the Master of the High
Court before submitting the form to the clerk of the children’s court. This certification can
be requested in person at the Master’s Offices in Windhoek or Oshakati. The request can
also be made by post, fax or email. The Master’s Office recommends the use of registered
post if the applicant is not able to come to the office in person.
 Child Care and Protection Act, section 113(7)(b)
 Child Care and Protection Regulations, regulation 34(1)(b)(ii)(bb)

Notification: The clerk of the court must notify the following people of the application on
Form 7, which is appended to the Child Care and Protection Regulations, enclosing a copy of
the application:
I the child’s parent (if there is a surviving parent)
I the person with custody of the child
I the child’s care-giver (if applicable)
I any other person identified by the court or the relevant social worker as having an interest
in the application.
These persons will be invited to make representations on the application if they wish.
 Child Care and Protection Act, section 113(7)(c)
 Child Care and Protection Regulations, regulation 34(2)

Notices under the Child Care and
Protection Regulations
N

OT
Notices from the court must be served by a member of the police,
IC
E
a messenger of the magistrate’s court or a person authorised by
the children’s commissioner in the following manner:
(1) The notice can be served personally on the person.
(2) The notice can be given to the person’s legal practitioner,
if the legal practitioner’s name and address have been provided to
the court for purposes of proceedings under the Act.
(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the
business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to be
at least 16 years of age, and employed at the same place or in charge there.
(5) In the case of a legal person (such as an organisation), the notice can be left at its
registered office or main place of business, with a director or a responsible employee.

If the person to be served in any way prevents the notice from reaching him or her, it is sufficient
service to attach a copy of the notice to the outer door or security gate of the relevant place.
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If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The person attempting notification can visit the last known residential address or place
of business or employment of the person in question, to attempt to discover the current
contact details of the person, and then try to use that contact information to serve the
notice.
If all efforts to serve the notice fail, the person who attempted notification must give the
children’s court proof of the attempts made.
Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations – IF
the children’s court considers it to be in the interests of justice and in the best interests of the child.
The court must postpone the matter due to the absence of a person who was notified to
attend in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to
the absent person on Form 4, which is appended to the Regulations relating to Children’s
Court Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000
or to imprisonment for up to one year or both. A person is not subject to a penalty for nonattendance if the children’s court decided to proceed in that person’s absence.
 Child Care and Protection Regulations, regulation 120

Information-gathering by children’s commissioner: The clerk of the children’s court will
refer the application to the children’s commissioner.
(1) The children’s commissioner must summon the applicant or applicants for questioning.
(2) The children’s commissioner may summon other relevant persons for questioning.
(3) The children’s commissioner must order a social worker report and set a deadline for the
delivery of this report.
 Child Care and Protection Act, section 113(8)
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Social worker report: The social worker must submit a report on the guardianship application to the children’s court on Form 10B, which is appended to the Child Care and Protection
Regulations.
 Child Care and Protection Regulations, regulation 34(3)

Child participation: The child’s view must be given due consideration, if the child is of sufficient
age and maturity to express a view. Every child has the right to choose not to participate, but the
child in question must be given sufficient information and advice about the matter to enable him
or her to make a decision on participation which is in his or her best interests.
The children’s commissioner may require the applicant to bring the child before the commissioner in person, if the commissioner considers that this would be in the best interests of
the child. Alternatively, the child might participate in the social worker investigation and
provide his or her views in that way.
 Child Care and Protection Act, section 4(1)
 Child Care and Protection Regulations, regulation 34(4)

Decision by children’s commissioner: The children’s commissioner will consider the application, the social worker report and other supporting documentation, the child’s viewpoint and
any other representations made. The children’s commissioner may:
I approve the application and direct the clerk of the children’s court to issue a certificate of
guardianship to the applicant
OR
I refuse the application and give the applicant written reasons for the refusal.

Channelling draft social worker
reports via Ministry

Preferences in
appointment of guardian

All social worker reports must be channelled
through a staff member designated by
the Minister before being submitted to the
children’s court. This rule is intended to
provide quality control and to harmonise
the work of State and private social workers.
The Ministry official may return the report
to the social worker with directions for
improvement if necessary. If so, the social
worker must re-submit the revised report
to the channelling officer for final approval
before it is submitted to the court.

Preference for appointment as a legal
guardian must be given to close family
members of the child, or to a person who
has custody or is the primary caretaker
of the child — but the key factor is the
best interests of the child.

 Child Care and Protection Act,
section 33(7)-(8)

 Child Care and Protection Regulations,
regulation 8

 See Chapter 5 of this Guide for more
details on the channelling procedure.

If a person has been named as guardian
in a testamentary disposition other than
a written will (such as an oral will made
under customary law), the children’s
commissioner must give preference to that
person as guardian if he or she is satisfied
that the testamentary disposition is valid
and that the person in question is suitable
to be appointed as the child’s guardian.
 Child Care and Protection Act, section 113(11)
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If the application concerns the appointment
of a guardian for a child in a child-headed
household, the children’s commissioner
must refer the matter to the Minister for
possible recognition of the household as
a child-headed household in terms of the
Act.
 Child Care and Protection Act,

section 113(9)

Certificate of guardianship: If the application
is approved, the clerk of the children’s court
will issue a certificate of guardianship on
Form 10C, which is appended to the Child
Care and Protection Regulations. The clerk
must give the original certificate to the
person who has been appointed as guardian,
in person or by courier or registered post.
The clerk must keep a copy of the certificate
on file at the children’s court and send a copy
to the Master of the High Court for reference in
connection with the administration of estates.
The certificate of guardianship can be used
as proof of guardianship when the guardian
wishes to conduct transactions on behalf of
the child.

An aunt applies to be the guardian of her niece
after the death of the child’s parents. The social
worker investigation finds that the aunt goes out
gambling every night. Because of this evidence,
the children’s commissioner may decide that she
is not a good role model for the children, and
not well-suited to safeguard the child’s assets.

 Child Care and Protection Act, section 113(9)(a) and (10)
 Child Care and Protection Regulations, regulation 34(5)-(6)

Review: The appointment of a guardian is an administrative act by the children’s commissioner.
(It results in the issue of a certificate rather than a court order.) Anyone unhappy with the
decision could ask the High Court to review it.
In a review, the High Court would examine the record of the proceeding in the children’s
court to be sure that the children’s court followed the correct procedure and made a
reasonable decision based on the information before it.
 Child Care and Protection Act, section 113(9)

5.2 Appointment of a legal guardian as a “tutor”
A legal guardian appointed by the children’s court after the death of a child’s parent or guardian
who is NOT a natural guardian of the child may not administer any property belonging to the
child or make decisions about the child’s person unless he or she has been issued with letters
of tutorship by the Master of the High Court in terms of the Administration of Estates Act.
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In such cases, the legal guardian must
apply to the Master of the High Court to be
appointed as tutor. The Master must give
preference to the legal guardian as tutor,
but may appoint another suitable person as
tutor if he or she considers it to be in the
best interests of the child concerned.
If the child has property, the Master can
require a tutor who is appointed to administer the child’s property to provide security to
the Master in an amount which the Master
will determine. However, if the property
does not exceed a certain value which is
set from time to time, the security requirement can be waived.
The letters of tutorship which are provi
ded by the Master of the High Court may
contain other conditions pertaining to the
rights and duties of a tutor.
Note that, since 2005, the administration
of some estates is handled by magistrates’
courts instead of by the Master of the
High Court, depending on the value of
the estate.
 Child Care and Protection Act,

sections 113(3), 114

 Administration of Estates Act 66 of 1965,

sections 4A, 72(1), 77

Who is a “natural guardian”?
A parent is the “natural guardian” of a child when
that parent’s guardianship duties are imposed by
law in a way which gives the parent no choice
about whether to accept the responsibilities of
guardianship. In contrast, in a situation where a
person becomes a “legal guardian” as a result of
an agreement between the parents authorised
by the Act, a court order or a nomination in a will,
the person in question can choose whether they
wish to accept the office of guardian. Because
of this distinction, there are certain differences
between the duties of a natural guardian and a
legal guardian who is NOT a natural guardian.
Both parents are natural guardians of a child born
inside marriage, but the biological father of a child
born outside marriage is not a natural guardian
— although he may acquire guardianship rights
in respect of the child in several ways.
A person other than a parent may be appointed
as the “legal guardian” of a child, but such a
person is not the child’s “natural guardian”.

The “child’s person”
This legal term refers to the child himself or
herself, as opposed to the child’s property.

The role of a tutor in respect of the child’s inheritance
Once a guardian is appointed for a child and issued with letters of tutorship, that guardian will have
the responsibility of controlling the child’s property.
The assets inherited by a child under age 21 will go into the State Guardian’s Fund for the child
to access as needed. (As of 2019, amendments to the Administration of Estates Act were under
discussion which might make exceptions for some situations involving written wills.) If the assets
are held in the State Guardian’s Fund, the guardian appointed for the child will receive payments
for the child’s expenses from time to time.
All of the inheritance must benefit the child. The child’s inheritance must not be used to enrich
the guardian.
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PROCESS FOR APPOINTMENT AS A GUARDIAN
1 The applicant
1.
goes to the
children’s court
and fills in an
application form.

2 The applicant consults the child’s close family members to see if they are in agreement
2.
with the application and provides the court with a statement which gives the names
and contact details of the family members who were consulted and confirms that they
do not dispute the application. A family member who is not in agreement could make a
competing application, or provide reasons why the court should refuse the application.

I am
happy for
my brother,
Luke, to
be the
guardian of
my nephew,
George.

Now that my sister Petra has died without leaving a will, I am
going to the court to apply to be the guardian of her child, George.

3 The clerk of the children’s court must contact certain key persons: the surviving parent or parents, the
3.
child’s care-giver (if the child is in the care of someone other than a parent), anyone other than a parent
with custody of the child and any other person identified by the court or the social worker concerned
with the case as having an interest in the application.
4 The children’s commissioner will ask a social
4.
worker to make an investigation.

Petra was not married to Joseph, who is George’s father.
Joseph must be informed that Petra’s brother Luke wants to
become George’s guardian.

5 The child must
5.
also be consulted,
if he or she is old
enough.

7 The children’s commissioner may
7.
ask other relevant persons to
come in for questioning.

The Children’s Commissioner might
also want to interview Luke’s sister and
Joseph, George’s father.

George,
tell me
about your
relationship
with your
Uncle Luke.

8 After considering all the
8.
relevant information, the
children’s commissioner
will either (a) approve the
application for guardianship
and issue a guardianship
certificate or (b) refuse the
application and give written
reasons for this decision.

6 The children’s commissioner
6.
will ask the applicant to come
in for questioning.

COURT

I approve this application
because the information
presented indicates that you
are a suitable person to be the
a guardian for George, and
that your appointment will be
in George’s best interests.

This example illustrates the process described in the diagram on page 5.
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6. Complaints about guardians or
tutors
Some people may become the guardian of a child in order to get control of the child’s money
or property, without having the child’s best interests at heart. The Act provides a complaints
mechanism to deal with such situations.

Who can make a complaint?: Any person who has a genuine interest in the well-being
of a child may make a complaint to the clerk of the children’s court about a guardian or tutor
who is not acting in the best interests of the child. The complaint must be submitted on Form
10D submitted together with Form 6. Both of these forms are appended to the Child Care and
Protection Regulations. The complaint can be made anonymously.
Notification: The clerk of the court must notify the guardian or tutor who is the subject of
the complaint on Form 7, which is appended to the Child Care and Protection Regulations,
enclosing a copy of the complaint.
Investigation: When the children’s court receives such a complaint, it must order an investigation
by a designated social worker within a timeframe specified by the court. This report must
be submitted to the court on Form 10E, which is appended to the Child Care and Protection
Regulations.
The children’s court may subpoena the social worker who prepared the report, or any other
person, to give oral evidence to the court before the court decides whether or not to alter an
appointment of guardianship or tutorship.

Decision: After considering the social worker’s report
and any other evidence, the children’s court can take
appropriate steps if it finds that a guardian or tutor has
not been acting in the best interests of a child.
I The court may alter the appointment of guardianship.
I In the case of a tutor, the court must direct the clerk of
the children’s court to notify the Master of the High
Court, who may alter the appointment of tutorship
and if necessary issue new letters of tutorship.
If the children’s court alters the appointment
of a person as guardian or tutor in response
to a complaint, the clerk must arrange for notice
to the person whose guardianship or tutorship
has been revoked.
 Child Care and Protection Act, section 115
 Child Care and Protection Regulations,

regulation 35

I do not think that Jonas is looking
after his brother’s child properly. He
has used some of the money intended
for the child to buy a new car for his
girlfriend. And the child is not even
attending school! I am going to make
a complaint to the children’s court.
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7. Separating guardianship and
custody
Where a guardian is named in a will or appointed by the children’s court and there is no
mention of a custodian, the guardian will have responsibility for ensuring that the child is cared
for properly. But the legal responsibility for custody and guardianship can be separated.

Who can apply to be the custodian of a child after the child’s sole custodian has died?
If a child’s sole custodian dies without naming another custodian or guardian in a will OR there
is for any other reason no competent person to be the child’s custodian, any person who has a
genuine interest in the child may apply to the clerk of the children’s court to be appointed as
the child’s custodian. The applicant does not have to be related to the child.
A person who is appointed as a legal guardian of such a child (under the procedure described
in section 5 above) will also be the child’s custodian unless a court directs otherwise. But it
is possible for one person to be appointed as the child’s custodian and another as the child’s
guardian.
If the clerk of the children’s court receives more than one application for custody of a
particular child, the court must consider the applications together.

Application: A person who seeks a court order on custody must make an application to the
clerk of the children’s court on Form 5B, submitted together with Form 6. Both of these forms
are appended to the Child Care and Protection Regulations.
The application will normally be brought by the person who is seeking custody of the child.
If an application for custody is brought by someone else, the children’s court may grant an
order for custody only after hearing directly from the person seeking to be the custodian. The
children’s court must also consider the application in the presence of the person who made
the application (or his or her legal practitioner).

Notification: The clerk of the court must notify the following people of the application on
Form 7, which is appended to the Child Care and Protection Regulations, enclosing a copy
of the application:
I the child’s parent (if there is a surviving parent)
I the person with custody of the child
I the child’s care-giver (if applicable)
I any other person identified by the court or the relevant social worker as having an interest
in the application.
The idea is to make sure that everyone closely involved with the child has a chance to give an
input if they wish.
Notice must also be given to other parties. The affected child is always a party to the
proceedings. Any person with physical control of the child concerned must ensure that the
child attends the proceedings of the children’s court, unless the clerk of the children’s court
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or the court directs otherwise. Parties may also include the Minister, a staff member of the
Ministry who is authorised by the Minister and the Children’s Advocate, all of whom have
the right to be parties to any case arising under the Act.
The procedure for giving notice is the same as for a guardianship application.
See the box on pages 7-8 of this chapter.

Social worker report: The court must also order a social worker to prepare a report on the
child’s situation, and set a deadline for the delivery of this report.
The social worker must remember the channelling procedure required
for all court reports. See the box on page 9 of this chapter.

Other investigations and evidence: The court may also summon any witnesses and order
any other investigation which it considers necessary, and it may order the parent or parents or
other applicant to pay the costs of the investigation or witness appearances.
Child protection: If it appears to a children’s court during proceedings relating to custody of
a child that the child may be in need of protective services, the proceedings must be converted
into a child protection hearing.
This could result in the alternative placement of a child in kinship care, with a foster family
or in a children’s home, or an order for appropriate services to support the child or the
family. See Chapter 14 of this Guide on child protection hearings for more information.

Preference in appointment of custodian: Preference for appointment as custodian of a child
whose sole custodian has died must be given to a person named as custodian in a testamentary
disposition other than a written will (such as an oral will made under customary law), if the
children’s commissioner is satisfied that the testamentary disposition is valid and that the person
in question is suitable to be appointed as the child’s custodian.
In this way, the children’s commissioner will try to respect the wishes of the deceased
person, as long as those wishes serve the best interests of the child.

Child participation: The child’s view must be given due consideration, if the child is of sufficient
age and maturity to express a view. Every child has the right to choose not to participate, but
the child in question must be given sufficient information and advice about the matter to enable
him or her to make a decision on participation which is in his or her best interests.
Custody order: The custody order could give custody to a surviving parent or to someone other
than a parent. It could give joint custody to more than one person.
Varying or withdrawing a custody order: The children’s court may vary or withdraw a
custody order. A request to change or withdraw custody works in the same way as an initial
application for custody.
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Appeals: Any party involved in a matter may appeal to the High Court against an order made
by the children’s court, or against the refusal to make an order. It is also possible to appeal to the
High Court against a decision concerning variation, suspension or rescission of any children’s
court order.
The children’s court order which is being appealed may be suspended pending the outcome
of the appeal if this would be in the child’s best interests. The court can also make some
other appropriate order in the child’s best interests pending the appeal.
 Child Care and Protection Act, sections 4(1) (child participation), 112
 Child Care and Protection Regulations, regulation 30

The parents of a child die, leaving their
8-year-old child an orphan. The only close relative
of the child who is still alive is Julia, the
21-year-old daughter of the mother’s deceased
sister. She applies to be the guardian of her cousin.
She says that she can take care of her cousin, even
though she is studying law at UNAM and has a
part-time job in the evening. The court may decide
that she is not really in a position to focus on taking
responsibility for the care of a young child, even if
she is the family member who is most well-placed
to administer the cousin’s assets. The court could
appoint Julia as her cousin’s guardian and appoint
another person to be her cousin’s custodian.

The parents of a child die, leaving their
8-year-old child an orphan. The only close
relative of the child who is still alive is
James, the 21-year-old son of the mother’s
deceased brother. He applies to be the
guardian of his cousin. James is a very
caring person and he does a good job
taking care of his cousin. However, he
has very little education and is not wellequipped to make decisions about the
money which his cousin has inherited.
The court could appoint James as his
cousin’s custodian and appoint another
person to be his cousin’s guardian.
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

EDITION

2019

Chapter 11: Parenting Plans

�

1

T

he purpose of a parenting plan is to facilitate cooperation between persons
who have parental responsibilities and rights in respect of a child. Parenting
plans can be particularly useful for parents who do not live in the same household.
Parenting plans can be kept private within the family, registered at a children’s
court or made into an order of court. The choice affects the procedure for changing
or enforcing a parenting plan.

1. What is a parenting plan?
A parenting plan is a written agreement between co-holders of parental responsibilities and rights
about the exercise of their parental rights and duties. It outlines how parents intend to exercise
their rights and duties towards their children. Parenting plans are optional and voluntary.
An agreement between unmarried parents about who will have custody of a child born outside
marriage is NOT a parenting plan. But parents who have made such an agreement might want
to supplement it with a parenting plan.
 Child Care and Protection Act, sections 99(2), 119(1)-(3)

Parental rights and responsibilities
Parental rights and responsibilities include the right and responsibility to —
I have custody of the child (which includes responsibility for decisions relating to the child’s
day-to-day upbringing)
I maintain contact with the child
I act as guardian of the child
I contribute to the maintenance of the child
I provide basic living conditions for the child (food, shelter, clothing,
adequate health care and immunisation, education, and play and
leisure)
I act in the child’s best interests
I guide and direct the child in a manner consistent with the child’s
evolving capacities
I protect the child from neglect, discrimination, violence, abuse and
harm
I make sure that the child receives proper care when the parent is temporarily absent.
This list is not comprehensive. Parental rights and duties are difficult to cover completely in a list.
They have been described over the years in common law (which means court cases on this topic).
A person may have full parental responsibilities, or only specific rights and responsibilities over a
child. If more than one person holds parental responsibilities and rights in regard to a child, they
are referred to as co-holders of parental responsibilities and rights.
 Child Care and Protection Act, sections 1, 6(2), 7, 118(1)-(3)
 common law on parental rights and responsibilities
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A parenting plan is a formal agreement concluded between the holders of parental responsibilities
and rights, in which they mutually agree to the terms upon which such responsibilities and rights
are to be exercised. Central to the concept is the recognition that it is generally in the best interests
of children that conflict and confrontation between parents regarding the care and parenting of
children is to be avoided, and that, where disputes regarding the exercise of parental responsibilities
arise, such disputes are to be resolved by mediation as far as may be possible, and that courts be
resorted to only where such disputes cannot otherwise be resolved.
 PD v MD 2013 (1) SA 366 (ECP), paragraph 24

2. Who can make a parenting plan?
Parenting plans will most often be made between parents of a child, particularly if they were
never married or do not live together. Parenting plans might be used by parents who have
divorced, if the divorce order did not include sufficient detail on all of the child-rearing issues
which concern them.
Parenting plans might also be made between a parent or parents and a foster parent who has
acquired some parental rights by virtue of a court order for foster care.
Parenting plans might also be made between a parent or parents and a person who has been
appointed as the legal guardian of the child.
Another example would be a situation where a parent of a child is a minor – in such a case,
the parent or guardian of the minor parent is also the guardian of the child. So a minor parent
and the parent or guardian of that minor parent might want to make a parenting plan.
Any person who has been given parental rights and responsibilities in terms of a court order
can make a parenting plan with a biological parent, or with any other person who has parental
rights and responsibilities over the child in question.
 Child Care and Protection Act, section 119(2)

Who can NOT make a parenting plan?
Can a parent and a family member or friend who is looking after that parent’s child make a
parenting plan? No. A parenting plan can be used only between people who have parental rights
and duties. But a parent and a family member or friend can make a kinship care agreement if
they wish. This is explained in Chapter 12 of this Guide on kinship care.
In cases like these, a parent is delegating temporary responsibility for the child’s care to someone
else. But a parent does NOT have the power to transfer the legal rights and responsibilities
which go with being a parent to someone else.
Can a biological parent and an adoptive parent make a parenting plan? No. When a child is
adopted, the biological parents no longer have parental rights and responsibilities. But a biological
parent and an adoptive parent can make an adoption plan if they wish. This is explained in
Chapter 17 of this Guide on adoption.
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What is the difference between
parenting plans and kinship care agreements?
Kinship care agreement

Parenting plan
I

I

I

Made by equal parties, in the
sense that all parties to a parenting plan must be co-holders
of parental responsibilities and
rights
Can be changed or terminated
only by agreement (except where
there is a court order)
Cannot be made between a parent
and a kinship care-giver

I

Made by unequal parties, in the sense that the
party on the one side has parental responsibilities
and rights, and the party on the other side does not

I

Can be unilaterally changed or terminated by either
party (except where there is a court order)

I

Cannot be made between co-holders of parental
responsibilities and rights

I

Authorises kinship care-giver to apply for State grants
in the same way as a parent (one or the other can
apply for the grant, not both)

3. What issues can a parenting plan
cover?
A parenting plan might include agreements on:
I where and with whom the child will live
I the payment of maintenance
I contact with the child by the non-custodian parent, or by other persons such as members of
the parents’ extended families
I the schooling and religious upbringing of the child
I the responsibility for medical care, medical expenses and medical aid coverage.
These are just some examples. Parenting plans can also cover other parenting issues, such as:
I participation in sport or other extra-curricular activities
I participation in religious services or cultural activities
I responsibility for Christmas and birthday presents
I use of safety equipment (such as agreeing that the child must always be strapped in a car
seat when travelling in a vehicle)
I how the child will or will not be disciplined
I access to television or electronic devices
I piercings and tattoos
I pocket money.
Enough detail should be included in the parenting plan to make it useful to the parties. But the
parenting plan should be flexible and realistic.
 Child Care and Protection Act, section 119(6)
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We
should
agree that
Nangula
will be
dropped
off at my
home at
5:15 pm on
Fridays.

Perhaps we should write
“after school on Fridays”
instead. That gives flexibility
in case traffic is bad or
there is an after-school
program. We don’t want to
have disputes about a few
minutes here or there.

How are parenting plans useful?
Parenting plans are intended to help parents co-operate in raising their children. Parenting plans
can help families make decisions before problems occur, to reduce the potential for conflict
and to protect the best interests of the child. They can also help prevent disputes because they
serve as a written record of what has been agreed.
For example, perhaps parents who have never been married are disagreeing about the father’s
access to the child. They could make an agreement saying that he will visit the child every other
weekend, and that the child will spend one Christmas holiday with the mother’s family and the
next one with the father’s family.

Reduce
potential for
conflict

Protect
the best
interests of
the child

Provide clarity
on decisions

Provide a
written record of
agreements
Make
decisions
before problems
occur

Now that we
have a parenting
plan we are
clear about what
our roles are
when it comes
to our child’s
care. I think
that this will
prevent future
arguments.

I agree. And
the process of
sitting down
together and
talking about
parenting
issues was very
helpful. You
raised some
issues I had not
thought about.
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Parenting plans and maintenance
If a court order for maintenance is already in place (under the Maintenance Act 9 of 2003,
or as part of a divorce order), can new terms for maintenance be agreed upon in a parenting
plan? No. A court order cannot be changed by a private agreement. The correct procedure to
adjust a court order for maintenance is to use the procedures for substitution or discharge of the
order under the Maintenance Act.
Can a parenting plan be made solely to agree on maintenance? Yes, this seems to be
acceptable. It would work in the same way as when an agreement between the parents is made
into a binding maintenance order under the Maintenance Act. The Child Care and Protection Act
says that, when a parenting plan is registered with the children’s court or made into a court order,
a provision dealing with maintenance is enforceable under the Maintenance Act.
Are there any advantages to agreeing about maintenance in a parenting plan which is
registered with the court or made into a court order, versus getting a maintenance order
from the maintenance court? No. The enforcement mechanisms are the same. Both avenues
require the parties to approach a magistrate’s court to formalise their agreement on maintenance
if they want to be able to use the law to enforce the agreement.
 Child Care and Protection Act, section 119(11) (enforcing maintenance provisions in parenting plans)
 Maintenance Act 9 of 2003, section 18 (consent maintenance orders)

4. Agreeing on a parenting plan
Parenting plans can be made independently by the parties to the plan. They
can also be made with help from a lawyer, a social worker, a traditional leader,
another suitable professional or someone with experience in mediation.
The principle of child participation applies to parenting plans. The child’s
viewpoint must be given consideration when the plan is being made, in
light of the child’s age, maturity and stage of development.
Parenting plans should be recorded on Form 11A, which is appended to
the Child Care and Protection Regulations, or in a similar way.

Any
parenting
plan must
be in
the best
interests
of the
child.

For example, it would be acceptable to copy out the headings from Form 11A by hand on
any sheet of paper if no photocopy of the form is available.
The form requires a description of the child’s participation, or an explanation of why no consultation
with the child took place.
The parenting plan must be signed by the parties to the plan in the presence of two witnesses.
The witnesses should ideally be adults. They must be able to confirm that the parties really
signed the parenting plan.
 Child Care and Protection Act, section 119(4)-(5),
 Child Care and Protection Regulations, regulation 36, Form 14A

6

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 11: Parenting Plans

We find it
difficult to
talk to each
other without
arguing, so
we made our
parenting
plan with the
assistance of a
social worker.

The social
worker met
with each of
us individually
to discuss
the plan.
This assisted
us to reach
agreement
without conflict.

Can one parenting plan cover multiple children?
Yes. The form provided in the regulations for parenting plans allows one plan to apply to multiple
children. But this needs to be done with care, since children of different sexes and ages may have
different needs.

What if one parent is unwilling to make a parenting plan?
No one can be forced to make a parenting plan. It may be possible to convince a reluctant
parent to agree to make a parenting plan by involving a third party such as a social worker or a
family member to mediate. But a parenting plan is an agreement, so it must be voluntary.

Things to consider when making a parenting plan
I

I

I

I

Child participation is important when making a parenting plan, but remember that children
may say what they think a parent wants to hear rather than what they really think.
A child may feel more comfortable expressing views privately to someone who is facilitating
the parenting plan, such as a social worker.
Remember that a parenting plan may need to be revised as the child develops. Even if a
child is too young to give input when the parenting plan is initially made, it may be appropriate
for the child to give input at a later stage when the plan is revised.
Children should not be put into a position where they have to choose between their
parents. If the parents cannot agree on something, it is probably not appropriate to ask
the child to make a decision. Parents should consider asking another person to assist when
involving the child, so the child will not feel as though he or she is caught in the middle of a
conflict between the two parents.
Is the child old enough to take part in decisions about what goes into the plan? If the child
is still very young, it may be more appropriate to explain the plan to the child instead of asking
the child for input.
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Tips for parents on how to make a successful parenting plan
I

Try to put your emotions aside and approach the plan as if you were in a business relationship.

I

Remember that putting your parenting plan down in writing does not mean that you do not
trust each other or that you disagree. A written agreement is just a mechanism for being clear.

I

Resist the urge to fight old fights. When discussing a parenting plan, stick to the issue at hand
rather than talking about your relationship in general.

I

Separate your needs from your children’s needs. Do not try to use the parenting plan to
punish the other parent. A parenting plan is about the needs of the children it covers.

I

Start with the easier issues that you can agree on. Starting with agreements sets a good tone
for the entire discussion. Agreements can lead to more agreements. If you start with the most
controversial issue, you are unlikely to have a fruitful discussion.

5. Finalising a parenting plan
THREE OPTIONS FOR PARENTING PLANS
Parents (or other co-holders of parental rights and responsibilities) agree on parenting plan

(1) Keep plan private
within the family.
I not enforceable by
court
I changes by private
agreement

(2) Register plan at children’s court.
I enforceable by court
I changes by agreement
communicated to clerk of
court; disputes about changes
can be referred to court

There are three different avenues for finalising
a parenting plan. These different approaches
give a parenting plan varying degrees of weight
and permanence. The different procedures for
finalising the plan will affect how the plan can
be enforced or changed.

We were in a relationship but have separated.
We remain friends. Keeping our parenting
plan within the family allows us to edit the plan
without involving the children’s court. We get
along well, so we are able to solve any conflicts
or differences between ourselves on our own.

OPTION 1: Keeping the plan private
This means that the parties can enforce the parenting
plan only by negotiation between themselves, or by
voluntary mediation. They can change or cancel the
parenting plan by agreement between themselves,
without notice to anyone.
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I enforceable by
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I any changes require
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OPTION 2: Registering the plan
This means that a party to the parenting plan can apply to the children’s court for assistance with
enforcement if the plan is not being followed. The parties can change or cancel the parenting plan
by agreement between themselves, but they must give notice of this to the clerk of the children’s
court within seven days. If they are in dispute about changing or cancelling the parenting plan,
any party to the plan can apply to the court to rule on the matter in light of the child’s best interests.
To register a parenting plan, the signed parenting plan
must be submitted to the clerk of the children’s court in
the area where the child normally lives. The application
must be accompanied by proof that the parties to the
parenting plan are the parents of the child, or proof
that they have parental rights and responsibilities. This
proof might take the form of:
I a full birth certificate of the child
I a court order in a proof of parentage proceeding
I a certificate of legal guardianship
I a court order for foster care.

We decided to register our
parenting plan with the children’s
court. We don’t always see eye to
eye, so we wanted to take a step that
would make the plan more official.

The kind of proof which will be presented will depend
on who is making the agreement. The clerk will file this
proof together with the parenting plan.

OPTION 3: A parenting plan can be made into a court order.
This means that a party to the plan can apply to the children’s court for assistance with
enforcement if the plan is not being followed. The parties must apply to the court to change or
cancel the parenting plan, even if they are in agreement about what should be done. The child
or someone acting in the best interests of the child can also apply to the court for the parenting
plan to be changed or cancelled.
The parties to a parenting plan can apply to the children’s court in the area where the child
normally lives to have the parenting plan made into a court order. They must submit this
application to the clerk of the children’s court on Form 11B, submitted together with Form 6. Both
of these forms are appended to the Child Care and Protection Regulations.
The application must be accompanied by proof that the parties to the parenting plan are the
parents of the child, or proof that they have parental rights and responsibilities.
There is no requirement that the parenting plan must be registered with the court before applying
to make it a court order.
Before a parenting plan is made into a court order, the court must attempt to contact certain
key persons if they are not parties to the plan:
I a parent or some other co-holder of parental responsibilities and rights who is not a party
to the plan
I a parent who is for some reason no longer a co-holder of parental responsibilities and rights
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I
I

I

the child’s primary caretaker
any person or persons with custody or guardianship of
the child immediately prior to the application
any other person identified by the court or the social
worker concerned as having an interest in the application.

The clerk of the court will notify these people of the appli
cation on Form 7, which is appended to the Child Care and
Protection Regulations, enclosing a copy of the application:
These persons must be given an opportunity to present
information to the court if they wish.

“Primary caretaker” means a
person other than the parent
or other legal care-giver of
a child who takes primary
responsibility for the daily care
of the child with the express
or implied permission of the
child’s legal custodian.
 Child Care and Protection Act,
section 1 (definition of
“primary caregiver”)

If notice of the application to make the parenting plan into a court order cannot be personally
served on any of these persons, the clerk of the children’s court must attempt to notify them by
telephone, fax, email, courier or registered post – or by sending an official to their last known
residential address or workplace to attempt to find out how to reach them. If the clerk of
the court is still unable to contact the individual by
means of these alternative methods, the clerk must
We decided to have our parenting plan
provide the court with proof of the attempts which
made
into a court order. Trust is difficult
were made.
The court’s decision on whether or not to register
the parenting plan will be based on the best interests
of the child.

between us, so it is reassuring to know
that the court must be involved if we
want to change some element of the plan.

If the court discovers during the process of considering whether
to make a parenting plan into an order of court that the child
may be in need of protective services, the court must hold a
child protection hearing.
 Child Care and Protection Act, section 119(7)-(9)
 Child Care and Protection Regulations, regulations 38, 120, Form 11B

The role of the court
Note that the court is not required to make a parenting plan into a court order even if the parties
are in agreement that they would like to take this step. The court has a duty to consider the
evidence placed before it and to make a decision based on the best interests of the child, after
considering the factors which are intended to guide identification of a child’s best interests. These
factors are discussed in Chapter 2 of this Guide on general principles.
Also, an agreement cannot be made into a court order unless it is consistent with the Namibian
Constitution and the laws of Namibia, as well as both legally and practically enforceable. The
court will not make a court order in respect of an agreement with terms that are too vague or
nonsensical to be capable of enforcement.
 Child Care and Protection Act, section 3
 See Eke v Parsons 2016 (3) SA 37 (CC)
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Notices under the Child Care and Protection Regulations
Notices from the court must be served by a member of the police, a messenger of the magistrate’s
court or a person authorised by the children’s commissioner in the following manner:
(1) The notice can be served personally on the person.
(2) The notice can be given to the person’s legal practitioner, if the legal practitioner’s name
and address have been provided to the court for purposes of proceedings under the Act.
(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to be
at least 16 years of age, and employed at the same place or in charge there.
(5) In the case of a legal person (such as an organisation), the notice can be left at its registered
office or main place of business, with a director or a responsible employee.
If the person to be served in any way prevents the notice from reaching him or her, it is sufficient
service to attach a copy of the notice to the outer door or security gate of the relevant place.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The person attempting notification can visit the last known residential address or place
of business or employment of the person in question, to attempt to discover the current
contact details of the person, and then try to use that contact information to serve the notice.
If all efforts to serve the notice fail, the person who attempted notification must give the children’s
court proof of the attempts made.
Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations – IF the
children’s court considers it to be in the interests of justice and in the best interests of the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to the
absent person on Form 4, which is appended to the Regulations relating to Children’s Court
Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000
or to imprisonment for up to one year or both. A person is not subject to a penalty for nonattendance if the children’s court decided to proceed in that person’s absence.
 Child Care and Protection Regulations, regulation 120
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6. Enforcing a parenting plan
What can a party to the parenting plan do if the plan is not being followed?
(1) If the plan was NOT registered with the court or made into a court order, the parties can
negotiate between themselves or ask a social worker or another person trained in mediation
for help.
(2) If the parenting plan was registered with the court OR made into a court order, one or more
of the parties to the plan can apply to the court for assistance if the plan is not being followed.
The court will focus on the child’s best interests in resolving the dispute. It may order the
parties to try to resolve the dispute through mediation or some other lay forum first. It may
also order a social worker or some other professional to investigate the child’s circumstances.
An application regarding a dispute about a parenting plan must be made to the clerk
of the court on Form 11C, submitted together with Form 6. Both of these forms are
appended to the Child Care and Protection Regulations. Notice of this application must
go to the same persons in the same manner as an application for making a parenting
plan into a court order.
 Child Care and Protection Act, sections 119(10)-(11), 122
 Child Care and Protection Regulations, regulations 39, 120, Form 11C

What tools can a court use to enforce a parenting plan?
A children’s court might refer the parties in dispute
to a lay-forum — such as mediation, a family
meeting or a traditional authority — to attempt to
find a cooperative solution.
If a parenting plan contains an agreement about
the payment of maintenance and it is registered
at the court or made into a court order, the agreement on maintenance can be enforced in the same
way as a maintenance order which was made in
terms of the Maintenance Act 9 of 2003.

A “family meeting” is a meeting of family
members attended by a skilled facilitator
at which the family members attempt
to find solutions to a problem involving
the care or protection of a child. Family
meetings include an opportunity for
private discussion without the facilitator.
The child should be permitted to
participate in the family meeting and have
his or her views considered, depending
on the child’s age and maturity.

The Magistrate’s Court Act 32 of 1944 provides for a penalty for disobedience of any order of
court. Any person who wilfully disobeys or fails to comply with a magistrate’s court order can be
found guilty of contempt of court and punished by a fine of up to N$1 000 or imprisonment for
up to three months.
When a dispute is referred to a children’s court, the court could order a social worker investigation
if there was reason to believe that a child covered by the plan might be in need of protective
services.
 Child Care and Protection Act, sections 42(1), 44, 47(1)(f), 119(11) and 121(4)
 Magistrate’s Court Act 32 of 1944, section 106
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Requirements for contempt of court: Example from South Africa
The passage below comes from a 2014 South African case involving contempt of court
in a High Court in respect of a violation of a divorce order which contained
provisions similar to those which might be found in a parenting plan.
“It is a crime to unlawfully and intentionally disobey a court order, thereby violating the
dignity, repute or authority of the court. Contempt proceedings are concerned with the unlawful
and intentional refusal or failure to comply with the order of court. Although the object of such
proceedings is the imposition of a penalty in order to vindicate the court’s honour, a declaration
of contempt in civil matters may be made and is appropriate in certain circumstances. […]
A private litigant who has obtained a court order requiring an opponent to do or not do
something […] is entitled to approach the court again, in the event of non-compliance, for a
further order declaring the non-compliant party in contempt of court, and imposing a sanction.
This is a civil proceeding that invokes a criminal sanction or its threat.
The applicant must show the requisites of contempt, namely the existence of the order,
service or notice; non-compliance; and wilfulness or mala fides [bad faith] beyond reasonable
doubt. However, once the applicant has proved the order, service or notice and non-compliance,
the respondent bears an evidential burden in relation to wilfulness and mala fides, and, if
evidence is not advanced establishing reasonable doubt as to whether non-compliance was wilful
or mala fide, contempt will have been established beyond a reasonable doubt. ‘(W) ilfulness
and mala fides on the part of the respondent will normally be inferred and the onus will be on
the respondent to rebut this inference …’.”
 JC v DC 2014 (2) SA 138 (WCC), paragraphs 35-37 (some citations omitted)

7. Changing or cancelling a parenting plan
Sometimes a parenting plan may need to be changed or cancelled. For example, as the child
grows older, there may be a need to adapt the plan to reflect the growing maturity of the child.
There may also be changed circumstances, such as a situation where one party to the plan has
a new partner or additional children, or where the child moves into a school hostel. The parties
may want to cancel the parenting plan if it is not proving helpful.
(1) Parties to a parenting plan that is not registered with the court or made into a court order
can agree to change or cancel the plan at any time. They can approach the children’s court
to decide what is in the child’s best interests if they cannot agree.
(2) Parties to a parenting plan that is registered with the court can agree to change or cancel
the plan on their own, but they must notify the court about this within seven days. They
can approach the children’s court to decide what is in the child’s best interests if they
cannot agree.
(3) Parties to a parenting plan that is made into a court order must apply to the court in order
to change or cancel the agreement. The child or someone acting in the best interests of the
child can also apply to the court for the parenting plan to be changed or cancelled. After
considering the application, the court may grant the application, grant the application with
conditions or refuse the application. The decision will depend on the child’s best interests.
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An application regarding amendment or cancellation of a parenting plan must be made
to the clerk of the court on Form 11C, submitted together with Form 6. Both of these
forms are appended to the Child Care and Protection Regulations. A child can apply to
the court to have the parenting plan changed or amended only with the court’s consent.
This requirement is designed to prevent frivolous applications by children. Notice of this
application must go to the same persons in the same manner as an application for making
a parenting plan into a court order. If the parties are not in agreement about the proposed
change or termination, the court may order that they try mediation before the matter is
considered by the court. The children’s court may order a social worker or another person
to conduct an investigation and submit a report to the court. It may also order any person to
appear before the court and provide evidence. The court may order the applicant or any party
opposing the application to pay the costs of any such investigation or witness appearance.
 Child Care and Protection Act, sections 120-121
 Child Care and Protection Regulations, regulations 39, 120, Form 11C

Why are the rules and procedures for changing or cancelling parenting plans different from
the ones for kinship care agreements? The reason is that parenting plans involve equal parties
(in the sense that all parties must be co-holders of parental rights). The parties can cancel the
parenting plan only if they both agree to do so. In contrast, kinship care agreements involve
unequal parties (in the sense that one party has parental rights and the other does not). Either
party can terminate the agreement without the consent of the other. The parent can take back
the delegation of parental rights at any stage. The non-parent has no duty to continue caring for
child, since this legal duty technically never left the parent but was just temporarily delegated.

Considering the child’s point of view: Example from South Africa
HG v CG 2010 (3) SA 352 (ECP)
The case of HG v CG is a good example of how a court can consider the child’s point of
view in connection with a request for an amendment of a parenting plan.
In this case, the parents of four children (triplets with an older sibling) were divorced with
joint custody of the children. The parents had bought homes in the same development and the
children spent equal time at both houses. This arrangement was in place for three years until the
mother wished to become the primary caregiver and relocate to Dubai with the children. The
triplets were age eleven at this time, while the elder sibling was age fourteen. All the children
were very attached to both parents and did not want to leave their father and live far away.
The mother had submitted a report to the court that dismissed the opinions of the children
and asserted that living in Dubai would allow them to live in a better house and attend a better
school. The report’s conclusion that the children should move with their mother was based solely
on financial considerations, and not the best interests of the child.
The Court dismissed the report, noting the statutory rules which gave the children a right to
be heard. In addition, even though the best interests standard recognises that the capacity of the
parents to provide for the needs of children is an important consideration, financial issues are
only one of many factors that must be considered in combination to form the basis of the decision.
The Court found that the children were of a sufficient age and level of maturity to express
an informed opinion. In light of their views, the Court held that it was not in the children’s best
interests to allow a change to the parenting plan agreed upon at the time of the divorce.
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8. Examples of terms in parenting plans
Parenting plans must be recorded on Form 11A of the Child Care and Protection Regulations,
or in a similar way. The form is divided into sections by topic, to help keep the plan organised
and clear. Not all the topics need to be agreed upon in the plan. Each plan will be unique to the
situation of the particular family involved. Sections of the form can be left blank if there is no
agreement about a certain topic.
The parenting plan can cover multiple children. At the beginning of the form, there is a space
for the particulars of each child as well as information about the individuals who hold parental
responsibilities and rights over the children.
One topic in the parenting plan form is the day-to-day care of the child. In this section, the
parents can give details about where the child will live, for what periods and under whose care.
For example, there could be an agreement that the parents will alternate care, with the child
spending weekdays at his mother’s house, and the weekends at his father’s house.
Another topic is maintenance. This section is for agreements about who will contribute what to
the child’s maintenance. For example, this section might cover the monthly cash contribution
of the parent who is not living with the child, and the payment of medical and dental expenses
and school-related expenses (uniforms, stationery, sport, extracurricular activities, etc).
Another topic is contact. This section can include infor
mation about contact with the child by the parent who
is not living with the child. For example, this section might
include agreements on weekly or monthly visits with the
child, the timing of visits or where the child will spend
school holidays, birthdays and other special days. It might
contain agreements on who is responsible for transferring
the child to the parent with access, how the child can
be reached when he or she is away from home with that
parent, or agreements about other travel (such as visiting
extended family members or going on school trips). There
might also be agreements on the timing and frequency of
telephone calls, texts and emails.
The plan can include a discussion of major decisions, with
agreements on how key decisions in the child’s life will
be made. This might deal with topics such as education,
religion, cultural activities, health, sports or other extra
curricular activities, hobbies, pets, and special needs.
Another possible topic is how disagreements will be
resolved. It is useful to agree on this before a problem arises.
For example, the parents might agree in advance that they
will seek family mediation if they find themselves in disagreement. They might agree in advance that they will each
take responsibility for half of the costs of such mediation.

Sample agreement on access
“1.4 Parent 1 shall have contact
with the children as follows:
1.4.1 Every alternate weekend by
collecting the children from
school on the Friday and
returning them to school on the
Monday, provided that should
such weekend be preceded or
succeeded by a public holiday,
the public holiday shall then be
deemed to be incorporated in
the weekend in question;
1.4.2 Every alternate public holiday
which is not attached to a
weekend as envisaged in para
1.4.1 above;
1.4.3 Every Wednesday when
Parent 1 does not have a
weekend contact with the
children, by collecting them
from school on the Wednesday
and returning them to school
on the Thursday.”
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There are also other issues that can be agreed upon in the parenting plan. For example, the
parties to the plan can agree on contact with other family members or contact with new partners
of either parent. They might agree on methods of child discipline, or how to deal with future
life changes such as marriage, re-marriage or change of residence. Additional information can
be included on extra sheets attached to the form if necessary.
Remember that a mandatory part of a parenting plan is the inclusion of the views of the child or
children – if the child covered by the plan is of sufficient age or maturity to contribute an opinion.
The parties to the plan need to confirm that they consulted with the child and describe how the
consultation took place. If a child was opposed to any of the terms of the plan, this needs to
be explained and discussed. If no consultation took place, there must be an explanation for this.
REMINDER: The parenting plan must be signed by all parties before two witnesses.
 Child Care and Protection Regulations, regulation 36, Form 11A

Sample agreement on major decisions

Sample agreement on other issues

“In respect of the following issues, joint decisions will be required:
1.3.1 the children’s enrolment in any crèche, preschool, school,
after-care, extra tuition, or tertiary institution;
1.3.2 the children’s choice of subjects and enrolment in any
extramural and sporting activities;
1.3.3 any elective medical treatment that may be required by the
children, which does not include their day-to-day medical
care or emergency treatment, but which shall include them
receiving any therapeutic assistance;
1.3.4 any significant change in the rearing of the children with regard
to their religious beliefs and cultural or traditional values;
1.3.5 any decision to change the children’s residence in either
party’s home from Windhoek and immediate surrounds or to
remove the children from the aforesaid area, other than for a
holiday period of short duration;
1.3.6 any decision which is likely to change significantly, or to have
a significant adverse effect on, the co-holder’s exercise of
parental responsibilities and rights in respect of the children.”

“1.5 Both parties shall ensure that the
other party receives copies of the
children’s school reports and any
correspondence or documentation
received by them which relates to
the children’s progress at school
and/or to any problems that they
may be experiencing and provide
the other party with copies of any
reports that they may receive.
1.6 Should either party not be able to
care for the children during their
respective contact periods, such
party shall first approach the other
party to ascertain whether they are
available to care for the children
prior to a third party being
appointed to do so.”

 example based on
JC v DC 2014 (2) SA 138 (WCC)

 example based on
JC v DC 2014 (2) SA 138 (WCC)

9. Duty not to abuse, neglect or
abandon child
It is a crime for a parent, guardian or any other person with parental responsibilities and rights
in respect of a child to abuse or deliberately neglect the child, or to abandon the child. This
applies regardless of whether or not a parenting plan is in place. The punishment can be a fine
of up to N$50 000 or imprisonment for up to 10 years, or both.
 Child Care and Protection Act, section 254(1)
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inship care is a new concept in Namibia. It is designed to cover situations
where families make their own arrangements for children to live with
someone other than their parents – such as extended family members or
close family friends. This approach to child rearing is common in Africa. The
Child Care and Protection Act is the first statute to recognise kinship care in
Namibia. The parent and the care-giver can make a kinship care agreement
about the child’s care. Kinship care agreements are not mandatory unless
the kinship care-giver wants to apply for or receive a State grant for the child.

1. What is kinship care?
The Child Care and Protection Act defines “kinship care” as the “care of a child by a member
of the child’s family or extended family” other than the parent or guardian of the child or a
person who has parental responsibilities and rights in respect of the child.
Kinship care is normally a voluntary arrangement made by a family. A court can order a
placement in kinship care if the child is in need of protective services, where this would be in
the child’s best interests. For example, this could apply in a situation where the child cannot
be adequately cared for by the parents because they are ill and there is a suitable family member
who is willing to take on responsibility for the child.
A kinship care agreement is an agreement between a
child’s parent or guardian and the kinship care-giver
about the child’s care. It is not necessary to make a
formal agreement when a child goes to stay with a
relative or a friend, even if the stay lasts for an extended
period. But a parent or guardian may choose to make
a kinship care agreement with the kinship care-giver
so that they have a clear understanding with each other
about the child’s care.

My parents want me to go to school
in Windhoek but it is far from home.
My aunt and uncle live in Windhoek
so my parents have arranged for me
to live with them. My aunt and uncle
are my kinship care-givers.

Kinship care can last for years, but it is not the same as
adoption. Unlike adoption, kinship care does not affect
parental responsibilities and rights.
A child’s parent or guardian can change or cancel the
kinship care arrangement at any time without the agreement of the kinship care-giver. A kinship care agreement
does not transfer parental responsibilities and rights;
it merely delegates them. A parent or guardian can take
back a delegation of parental responsibilities and rights
at any stage.
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The kinship care-giver can also cancel the agreement at any time, because the kinship caregiver does not have a legal duty to care for a child like a parent does. A person who is not a
parent or guardian has no legal duty to continue caring for a child; this legal duty never left the
parent or guardian but was only delegated to the kinship care-giver.
 Child Care and Protection Act, sections 1, 123(1)

Express versus implied consent to kinship care
A child may be placed in kinship care with the express or implied consent of the child’s parent
or guardian. What is the difference between express and implied consent?
Express consent is explicit. Suppose that a mother asks a family member to care for her child
while she temporarily moves to another town for study or employment. This parent is giving
express consent to kinship care.
Implied consent occurs when surrounding circumstances would lead a reasonable person
to believe that consent has been given, even though no direct words of agreement have
been spoken. Suppose that a father who lives in a household with extended family members
leaves town without his child, and expresses no objections to these extended family members
continuing to care for the child in his absence. The circumstances indicate implied consent
to kinship care.

What is the difference between kinship care and foster care?
Kinship care
I

I

Foster care

Placement usually by voluntary private agreement

I

Kinship care-giver is a family member or close
family friend
I

I

I

No supervision (unless it is by court order)
Eligible for same grant as a parent if kinship care
agreement is registered with court (one or the other
can apply for the grant, not both)

Placement only by court order
(for child in need of protective
services)
Foster parent is not a family
member

I

Social worker supervision

I

Eligible for foster parent grant

Children temporarily living apart from their parents

Kinship care (family)

Foster care (non-family)
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2. The importance of recognising
kinship care
Before the Child Care and Protection Act was enacted, kinship care was not legally recognised
in Namibia. The result was that people in such arrangements had to go to court to be named
as “foster parents” in order to be eligible for grants. This process included a review by a social
worker. This approach was time-consuming for the family, the social worker and the magistrate
who had to consider the matter. It placed a burden on courts and social workers without really
adding to the protection of the child, since the courts usually ended up just rubber-stamping
arrangements which were already in place. There were also many cases where needy households
were unable to access grants because they had not gone through the lengthy process of being
approved as “foster parents” by the court. The new distinction between foster care and kinship
care removes an unnecessary burden from community members, as well as social workers and
courts.
Kinship care is culturally important in Namibia. Most children placed in foster care under
the previous law are being cared for by extended family members. This is a good thing. The
Convention on the Rights of the Child says that care by extended family members is the next
best option if parental care is not possible. However, kinship care-givers often struggle to
make ends meet. It is important that kinship care-givers are able to access the financial support
they need to ensure that they can continue to provide for the children in their care. The new
recognition of kinship care and the eligibility of kinship care-givers to apply for State grants
for the children in their care will help.
 UN Convention on the Rights of the Child, Article 5

Namibian Constitution, Article 14(3)
The family is the natural and fundamental group unit of society and is entitled to protection
by society and the State.

Convention on the Rights of the Child, Article 5
States Parties shall respect the responsibilities, rights and duties of parents or, where applicable,
the members of the extended family or community as provided for by local custom, legal
guardians or other persons legally responsible for the child, to provide, in a manner consistent
with the evolving capacities of the child, appropriate direction and guidance in the exercise by
the child of the rights recognized in the present Convention.

UN Guidelines for the Alternative Care of
Children (2010), paragraph 29(c)(i)
Kinship care: family-based care within the child’s extended family or with close friends of the
family known to the child, whether formal or informal in nature.
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3. Who can make a kinship care
agreement?
The parties to a kinship care arrangement can enter into a kinship care agreement if they wish.
A child can be placed in kinship care by a
parent or parents with custody of the child,
or by a legal guardian of the child other than
a parent.
For example, a legal guardian for a child
after the death of the parent or parents might
be named in a will, or appointed by the
High Court or the children’s court. A legal
guardian might also be named for a child
whose parents are mentally incapacitated.

Custodial powers can be delegated
only by a parent or guardian who
holds that responsibility in respect
of the child. This means that a kinship
care agreement can be made only by
a parent who has custody of the child,
or by a guardian whose guardianship
powers encompass custody. A parent
or guardian cannot delegate a responsibility which he or she does not hold.
 see Child Care and Protection

A person who has kinship care of a child is called a
Regulations, regulation 40(1)
“kinship care-giver”. This could be a step-parent,
an extended family member (grandparent, stepparent, brother, sister, uncle, aunt or cousin) or “any other person with whom the child has
developed a significant relationship, based on psychological or emotional attachment”.

Parent with
custody or
legal guardian
delegates
certain
parental
responsibilities
and rights

Kinship
care-giver
accepts the
delegation
of certain
parental
responsibilities
and rights

KINSHIP CARE AGREEMENTS ARE OPTIONAL: A parent or guardian can make
a kinship care agreement with a kinship care-giver in respect of any kinship care
arrangement, but this is optional. A kinship care agreement is required ONLY IF the
kinship care-giver wants to be eligible to apply for or receive a grant for the child.

 Child Care and Protection Act, sections 1 (definition of “family member”), 123(1)-(2)
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4. What issues can a kinship care
agreement cover?
A kinship care agreement might cover:
where and with whom the child will live, such as with the child’s grandmother in her house

I

the payment of maintenance, such as reimbursement for the cost of the child’s living
expenses or payment of a fixed amount such as $500 per month

I

contact with the child by the parent who does not live with the child, or by other persons,
such as weekend visits with the child’s father or grandparents

I

the schooling and religious upbringing of the child, such as a requirement that the child will
attend a particular school or church

I

who is responsible for medical care, medical expenses and medical aid coverage

I

the rights and responsibilities that the parent or guardian is temporarily delegating to the
kinship care-giver, such as the right to make decisions about the child’s medical treatment
or education.

I

These are just some examples. Kinship care agreements can also cover other child-rearing issues.
 Child Care and Protection Act, sections 123 (3)(b) and (e), 119(6)

What is the difference between
kinship care agreements and parenting plans?
Kinship care agreement
I

I

Parenting plan

Made by unequal parties, in the sense that the
party on the one side has parental responsibilities
and rights, and the party on the other side does not

I

Can be unilaterally changed or terminated by
either party (except where there is a court order)
I

I

I

6
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Cannot be made between co-holders of parental
responsibilities and rights
Authorises kinship care-giver to apply for State
grants in the same way as a parent (one or the
other can apply for the grant, not both)
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Made by equal parties, in the
sense that all parties to a parenting plan must be co-holders
of parental responsibilities and
rights
Can be changed or terminated
only by agreement (except where
there is a court order)
Cannot be made between a
parent and a kinship care-giver
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5. Making a kinship care agreement
5.1 Requirements
Key guiding principle: best interests of the child
A kinship care agreement must be in the best interests of the child. The Act sets out the
factors that must be taken into account to determine the best interests of the child. These
factors are discussed in Chapter 2 of this Guide.
 Child Care and Protection Act, sections 3, 123(4)

A kinship care agreement must be in writing, and it must be
signed by two witnesses.

KINS H
IP C A
RE
AGRE E
ME NT

The witnesses can be any adults who can confirm that the
parties really signed the kinship care agreement.
It must describe what parental rights and responsibilities
are being delegated to the kinship care-giver.
It must be made with due consideration for the views
of the child, in light of the child’s age, maturity and
stage of development.

It must be in the appropriate form if it is going to be registered with the
children’s court:
I If the kinship care agreement is going to be registered, it must be recorded on Form 12A,
which is appended to the Child Care and Protection Regulations.
I If the kinship care agreement is NOT going to be registered, it can take any form that the
parties wish.
 Child Care and Protection Act, section 123(3)

5.2 Optional issues
Kinship care agreements may be made independently or with help from someone such as a
social worker, a traditional leader or a legal practitioner.
A kinship care agreement may specify how long it will remain in effect or include directions
on how it may be cancelled.
The agreement may direct that the kinship care be subject to supervision by a designated
social worker.
 Child Care and Protection Act, section 123(4)
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Can one kinship care agreement cover multiple children?
Yes. The form provided in the regulations for kinship care agreements allows one agreement
to apply to multiple children. But this needs to be done with care, since children of different
sexes and ages may have different needs.

6. Finalising a kinship care agreement
6.1 Two options
There are two different avenues for finalising a kinship care agreement:
(1) A kinship care agreement can be kept private within the family.
(2) A kinship care agreement can be registered at the children’s court.
TWO OPTIONS FOR KINSHIP CARE AGREEMENTS

Parent/guardian and kinship care-giver make kinship care agreement

(1) Keep plan private within the family.
I not enforceable by court
I changes by private agreement

(2) Register plan at children’s court.
I enforceable by court
I changes by agreement communicated to
clerk of court; disputes about changes can
be referred to court

6.2 Procedure for registering a kinship care agreement
A parent or guardian who has entered into a kinship care agreement may register that agreement
with the clerk of the children’s court.
A kinship care agreement which is to be registered must be recorded on Form 12A, which is
appended to the Child Care and Protection Regulations.
The following documents must be submitted to the clerk of the children’s court along with the
kinship care agreement:
I the child’s birth certificate
I an affidavit by the parent or guardian confirming that he
An affidavit is a written
or she is the child’s legal custodian (with copies of any
statement which a person
relevant court order or document)
swears to before a
I proof of guardianship status, IF the agreement has been
commissioner of oaths such
entered into by a legal guardian who is not a parent.
as a lawyer or a police officer.
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The clerk of the children’s court will stamp or endorse the agreement to show that it has
been registered and give a copy of the endorsed agreement to each of the parties and to the
Ministry.
A kinship care agreement must be registered at the children’s court if the kinship care-giver
wants to apply for or receive a State maintenance grant for the child.
The registration process is intended to make sure that a grant paid for a particular child
goes to the person who is actually caring for that child. The clerk of the children’s court
must provide a copy of the agreement to the Ministry for this purpose.
If more than one agreement covering the same child is submitted for registration and the
agreements are inconsistent with each other, the most recent agreement will apply – UNLESS
these is other evidence about which agreement is the operative one.
 Child Care and Protection Act, sections 41, 123(2) and (4)(d)
 Child Care and Protection Regulations, regulation 40

(see Technical Note below)

What is the authority for requiring a parent
or guardian to approach the clerk of the court
to register a kinship care agreement?
The agreement must be registered by the parent or guardian in order for
the kinship care-giver to be eligible to receive a State maintenance grant.
Section 123(2) of the Act states: “A child’s parent or guardian … must conclude a kinship
care agreement with the kinship care-giver, and must register the agreement with the clerk of
the children’s court in terms of subsection (4) before the kinship care-giver is eligible to receive
a state maintenance grant contemplated in Chapter 16 or maintenance payment in terms of
which the child is a beneficiary.”
The Act is silent on the question of who can register a kinship care agreement if no grant is
contemplated. In section 123(4)(d), the Act simply states that a kinship care agreement may
“be registered with the clerk of the children’s court having jurisdiction”. Regulation 40 of
the Child Care and Protection Regulations, which describes the registration process, is also
silent on this question.
However, since there is no process for distinguishing between agreements which are registered
to support the payment of grants and agreements which are registered for other purposes, the
only sensible away to apply section 123(2) meaningfully is to require that ALL kinship care
agreements must be registered by the parent or guardian rather than by the kinship caregiver. This is also consistent with the fact that the parties to kinship care agreements, unlike
the parties to parenting plans, are not “equal” in terms of their rights and responsibilities over
a child.
 Child Care and Protection Act, sections 123(2) and (4)(d)
 Child Care and Protection Regulations, regulation 40
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Court-ordered kinship care
The parties to a kinship care agreement cannot request to have it made into a court order.
Court-ordered kinship care is a form of alternative placement that may be put in place ONLY
after a child protection hearing where a child is found to be in need of protective services.
(Protective services are services aimed at providing or improving care or protection for a child
to safeguard his or her safety, security and well-being. For example, a child is in need of
protective services if that child is abandoned, neglected or physically or mentally abused.)
 Child Care and Protection Act, sections 1 and 131

7. Changing or cancelling a kinship care
agreement
Basic rules on change and cancellation: Either party to a kinship care agreement can
change or cancel it at any time.
The kinship care-giver does not have to agree to a parent’s proposed change – because a
kinship care-giver does not have a duty to care for the child and so always has the power
to refuse to do so. The parent or guardian does not have to agree to a kinship care-giver’s
proposed change – because the parent or guardian always has the power to cancel the
arrangement.
If the parties to the agreement cannot agree on what a kinship care agreement should say,
then they are no longer in agreement. They can refer the dispute to the children’s court (in
terms of the procedure described in section 8 of this chapter), or discontinue the kinship
care arrangement completely.
If the kinship care agreement is registered with the court, the person making the change must
notify the clerk of the court of the change or cancellation within seven days. The procedure to
follow in the case of a dispute about a change or cancellation is discussed in the following section.
The clerk of the children’s court must notify
the Ministry of any changes or cancellations
of registered kinship care agreements. In the
case of amendment, the clerk must provide
a copy of the amended agreement to the
Ministry. This will enable the Ministry to keep
its information up-to-date on who is eligible
for grants.
 Child Care and Protection Act,

section 125(1)-(2)

 Child Care and Protection Regulations,

regulation 40(4)
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CHANGE

CANCELLATION

My mother was providing kinship care
for my daughter but now she has become
ill. She does not want to stop being her
kinship care-giver but she needs time
to rest and recover from her illness. I
have asked my sister to be my daughter’s
kinship care-giver until I finish my
studies and can take care of her again.

I was the kinship care-giver for my sister’s
children. But this did not work very well because
the children missed their mother very much and
wanted to be with her. I have told my sister that
this arrangement is not in the best interests of
her children. She agreed. She is going to relocate
her small business enterprise from Windhoek to
Ondangwa so that she can be with her children.

What if a person no longer wants to be a kinship care-giver?: Because kinship caregivers do not have parental rights and responsibilities, they do not have to continue caring for
someone else’s child if they choose not to. However, if the kinship care agreement is registered
with the children’s court, the person making the change must notify the court of the cancellation
of the agreement within seven days. It is also possible that the other party to the agreement will
ask the court to intervene if there is a dispute. But it is highly unlikely that a court would ever
force someone who is not the parent or guardian of a child to take responsibility for the care
of a child against their will.
 Child Care and Protection Act, sections 125-126

Can a child change or cancel the kinship care agreement?: The Child Care and Protection
Act does not allow a child to change or cancel a kinship care arrangement on his or her own.
But the child covered by the agreement can apply to the children’s court to resolve a dispute
about a kinship care agreement – which could relate to change or cancellation of the agreement.
The child’s views are also supposed to be taken into account in concluding any kinship care
agreement, so a child could ask a social worker to intervene if this was not done. The general
principle of child participation also applies to change or cancellation of a kinship care agreement.
 Child Care and Protection Act, sections 123(3)(c), 125-126
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Kinship care agreements versus parenting plans
Kinship care agreements involve unequal parties (in the sense that one party has parental
rights and the other does not). Either party can terminate the agreement without the consent
of other. The parent can take back the delegation of parental rights at any stage. The nonparent has no duty to continue caring for the child, since this legal duty technically never left
the parent but was just temporarily delegated by agreement.
In contrast, parenting plans involve equal parties (in the sense that the parties must all be
co-holders of parental rights). The parties can cancel the parenting plan only if they both agree
to do so.

Children in need of
protective services
A social worker or any other person
who has an interest in the well-being
of a child may apply to the children’s
court to terminate a kinship care
agreement, whether registered or
unregistered. The court can cancel
the agreement if it finds that the child
is or may be in need of protective
services, as well as making any other
appropriate order.
 Child Care and Protection Act,

Here is $50 for the work
your son did this week.

MOVING
SERVICES

Exploiting a child for child labour would be grounds for
cancelling a kinship care agreement. In a situation like
this, the child may be in need of protective services.

section 125(3)

8. Resolving disputes
If the parties are in dispute about
changing or cancelling any kinship
care agreement (registered or unre
gistered), or in dispute about how the
agreement is being exercised, any party
to the agreement can seek to resolve it
by mediation or through a family meeting, or by applying to the children’s
court to make an order about what
should happen. The child covered by
the agreement can also apply to the
children’s court to resolve a dispute
about a kinship care agreement.
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A family meeting is a meeting of family members convened by a skilled facilitator, where
the family members attempt to find solutions
to a problem involving the care or protection of
a child. Family meetings include an opportunity
for private discussion without the facilitator. The
child should be permitted to participate in the
family meeting and have his or her views considered, depending on the child’s age and maturity.
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The application must be made on Form 12B, submitted to the clerk of the children’s court
together with Form 6. Both of these forms are appended to the Child Care and Protection
Regulations.
Before the children’s court will consider such an application, the court must attempt to contact
important people in the child’s life and invite them to give input if they wish. This would
include the following people (if they are not already parties to the agreement) –
I a parent or another person with parental responsibilities and rights
I a parent who no longer holds parental responsibilities and rights
I the child’s primary care-taker
I any person or persons with custody or guardianship of the child immediately prior to the
application
I any other person identified by the court or the social worker concerned as having an interest
in the application.
These persons must be given notice of the application and an opportunity to present information
to the court if they wish.
If notice of the application cannot be personally served on any of these persons, the clerk
of the children’s court must attempt to notify them by telephone, fax, email, courier or
registered post, or by sending an official to their last known residential address or workplace
to attempt to find out how to reach them. If the clerk of the court is still unable to contact
the individual by means of these alternative methods, the clerk must provide the court with
proof of the attempts which were made.

Notices under the Child Care and Protection Regulations
Notices from the court must be served by a member of the police,
a messenger of the magistrate’s court or a person authorised by
the children’s commissioner in the following manner:
(1) The notice can be served personally on the person.
(2) The notice can be given to the person’s legal
practitioner, if the legal practitioner’s name
NO
and address have been provided to the court
TIC
for purposes of proceedings under the
E
Act.
(3) The notice can be left at the person’s
place of residence or business, with
anyone who appears to be at least 16
years of age and residing at the residence
or working at the business.
(4) The notice can be left at the person’s place of
employment, to anyone who appears to be at least
16 years of age, and employed at the same place or in
charge there.
(5) In the case of a legal person (such as an organisation), the notice can be left at its
registered office or main place of business, with a director or a responsible employee.
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If the person to be served in any way prevents the notice from reaching him or her, it is
sufficient service to attach a copy of the notice to the outer door or security gate of the
relevant place.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The person attempting notification can visit the last known residential address or place
of business or employment of the person in question, to attempt to discover the current
contact details of the person, and then try to use that contact information to serve the
notice.
If all efforts to serve the notice fail, the person who attempted notification must give the
children’s court proof of the attempts made.
Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations –
IF the children’s court considers it to be in the interests of justice and in the best interests of
the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to
the absent person on Form 4, which is appended to the Regulations relating to Children’s
Court Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000
or to imprisonment for up to one year or both. A person is not subject to a penalty for nonattendance if the children’s court decided to proceed in that person’s absence.
 Child Care and Protection Regulations, regulation 120
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The children’s court may order the parties to try mediation or external intervention to reach an
agreement on the exercise, amendment or cancellation of the kinship care agreement.
The children’s court may order a social worker
Are you getting enough
or other person to conduct an investigation
sleep at home, Rebecca?
and submit a report to the court. It may also
You seem very tired.
order any person to appear before the court
and provide evidence. The court may order the
applicant or any party opposing the application to pay the
costs of any such investigation or witness appearance.
After considering the application, the court may grant
the application, grant the application with conditions
or refuse the application. The decision will depend on
the child’s best interests.
If the court discovers during the process of considering
a dispute about a kinship care agreement that the child
may be in need of protective services, the court must
hold a child protection hearing.
 Child Care and Protection Act, section 126,

read together with section 121(2)-(4)
 Child Care and Protection Regulations, regulation 41

I try to stay
awake at
night because
sometimes my
uncle comes
into my room
and touches
me when I’m
sleeping. I told
my mother but
she says my
aunt and uncle
are my kinship
care-givers and
I need to stay
with them.

A child who is being sexually abused by a kinship
care-giver is in need of protective services.

Right to amend or terminate agreement versus referral
of disputes about agreement to children’s court
There is some tension between sections 125 and 126 of the Act. In terms
of section 125(1)-(2), any party to a kinship care agreement can amend or
terminate the agreement at any time – provided that notice of the change
or cancellation is given to the clerk of court. However, section 126 provides for an application to
the court in the event of a dispute about amendment or termination. This is somewhat peculiar
given the unequal nature of the parties to the agreement, which is by its nature an agreement
between a parent or guardian on the one side, and on the other side a person to whom that
parent or guardian has temporarily delegated some parental powers.
The outcome of a dispute about a request to amend would depend on the nature of the amendment
being requested. It would make sense for a dispute between the parties to be referred to the
children’s court only if the parties on both sides wanted to continue with the arrangement.
With respect to a dispute involving a wish by either party to terminate a kinship care agreement,
it is difficult to imagine circumstances where the court could deny termination– given the fact
that one party has parental rights and duties while the other does not. If there were concerns
about a child’s safety as a result of the termination of such an agreement, the child could be
placed in alternative care if grounds for such an order were present. Another option would be
for the kinship care-giver to apply to the children’s court for custody and/or guardianship rights
under the appropriate provisions of the Act.
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DISPUTES
Party to kinship care agreement wants to change the
arrangement and the other party does not agree

Option 1:
Seek mediation from
social worker, etc

Option 3:
Option 2:
Apply for a court order
(Any party could ask the court
to resolve the dispute if the parties
want to continue the arrangement.
Alternatively, the kinship care-giver
could apply to the court to be
made the child’s legal
custodian.)

Terminate the
agreement

A court can issue an order resolving a dispute about a kinship care agreement,
based on the child’s best interests, but there is no provision in the Act for making
a kinship care agreement into a court order (in contrast to parenting plans).

9. Access by kinship care-giver after
cancellation of agreement
A kinship care-giver may apply for access to a child after the kinship care agreement has been
terminated if –
(1) the agreement was unilaterally terminated by the parent
AND
(2) the agreement was in place for at least one year OR it was in place for a shorter time but
continued access may still be in the best interests of the child
AND
(3) the child was cared for primarily by the kinship care-giver while the agreement was in
place.
The kinship care-giver can apply for continued access regardless of whether the kinship care
agreement was registered or unregistered.
The application must be made on Form 12C, submitted to the clerk of the children’s court
together with Form 6. Both of these forms are appended to the Child Care and Protection
Regulations.
Attempts must be made to notify the child’s parents and care-giver, anyone with custody or
guardianship immediately prior to the application and anyone identified by the court or social

16

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 12: Kinship Care

worker as having an interest in the application at least 14 days before the date of the hearing.
These persons must be given an opportunity to give input.
See the box on pages 13-14 of this chapter for the procedures regarding notice.
The court must consider the application in the presence of the kinship care-giver (or his or her
legal practitioner). Before making a final decision, the court must order and consider a report
by a designated social worker on the issue of access. The court may institute any investigation
it considers necessary and order any person to appear before it. The applicant may be required
to pay for the costs of such investigation.
The court must make a decision on the application based on the best interests of the child. The
court may impose any conditions that it considers necessary in the best interests of the child
concerned.
 Child Care and Protection Act, section 127 (read together with section 103)
 Child Care and Protection Regulations, regulation 42

10. Kinship care by court order
A child might be placed in kinship care by court order where the child is removed from his or her
home due to concerns that the child is in need of protective services. The court might place the
child in the care of a family member pending a social worker investigation or child protection
hearing. A child might also be placed in kinship care by court order after the conclusion of
a child protection hearing, if this is determined to be the best form of alternative care for a
child who could not safely remain in the usual home. Kinship care is usually considered to be
the next best option for a child who cannot remain in the care of a parent or guardian who is
unable or unsuitable to care for the child.
When a child is placed in kinship care by the court, the kinship care-giver has the following
obligations:
I

I

I

I

I

The care-giver must promote the child’s well-being and development, particularly in education
and health.
The care-giver must encourage the child to have contact with parents, extended family
members and friends, unless contact is prohibited by an order of the children’s court or
would not be in the child’s best interests.
The care-giver must inform the child’s parent or guardian of his or her progress.
When it is in the child’s best interests, the care-giver must work with the social worker to
return the child to the home for a specified trial period.
If a child is unable to return to his or her parents, the care-giver must encourage and assist
the child to become independent and self-reliant.
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Kinship care-givers have obligations relating to the health and welfare of the child placed in
their care by the court. They are required:
I to obtain basic medical intervention for the child if reasonable grounds exist to believe that
the child requires such intervention
AND
I to ensure that the child obtains a surgical operation if there are reasonable grounds to believe
that the child needs the operation urgently and delaying it to consult with the child’s parent
would prejudice the child’s health or welfare.
When a child is placed in kinship care by the court, custody and control over the child is
transferred to the kinship care-giver. However, this does not include the power to deal with the
property of the child or to consent to the marriage or adoption of the child.
When a kinship care agreement is made privately, the parent/guardian cannot transfer
custody and control of the child. For example, if a parent or guardian is required by law to
sign a document or provide consent, the kinship care-giver cannot provide consent instead
of the parent or guardian.
 Child Care and Protection Act, section 149(1)-(4)

I am the kinship
care-giver for my
10-year-old niece.
She was very ill last
night with a high fever.
I took her to the hospital
because it is my duty
to make sure she gets
medical attention
when she needs it.

I am the kinship
care-giver for my
10-year-old nephew.
He has a knee injury
from playing football
and may require surgery.
The surgery is not
urgent so his parents
will be the ones to
make this decision.

What is the difference between kinship care
and court-ordered kinship care?
Kinship care
I
I
I

I

Voluntary private agreement
No supervision
Can be amended or terminated by
parties
Parental rights and responsibilities
remain with parents

Court-ordered kinship care
I

I
I
I

I
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Alternative care for child in need of protective
services
Social worker supervision can be ordered
Can be amended or terminated only by court
Custody and control of child transferred to
kinship care-giver, with some exceptions
Kinship care-giver has additional duties towards
child and child’s parents or guardian

Chapter 12: Kinship Care

11.		 State grants
11.1		 Eligibility for grants
A kinship care-giver can apply for a grant for the child in his or her care, in the same way as the
child’s parent. Either the parent or the kinship care-giver can apply for the grant, but not both.
Any grant payable under the Act is paid to the person who is actually taking care of the child,
no matter who applied for the grant – which means that a kinship care-giver might be able to
collect a grant which a parent applied for.
But a kinship care-giver can apply for OR receive a grant for a child only if the kinship
care agreement is registered at the children’s court. The registration process is intended to
make sure that a grant paid for a particular child goes to the person who is actually caring
for that child.
A child in kinship care is generally eligible for a State maintenance grant if neither of the
child’s parents have enough income to be required to pay income tax. There is no financial
requirement for a child disability grant.
State grants are generally payable until the end of the year in which the eligible child turns 18 years
old – or in the case of a disability grant, until the eligible child qualifies for a disability pension.
For more information on grants, see Chapter 27 of this Guide.
 Child Care and Protection Act, section 123(2)
 Child Care and Protection Regulations, regulations 106, 109, 112(1)

11.2		 Misuse of grants
If a social worker investigation finds that a kinship care agreement was made fraudulently in
order to access a child grant, the grant will be cancelled. It is a crime to use a false kinship care
agreement to get a child grant, or to fail to use a State grant for the benefit of the child. The
penalty for either offence is a fine of up to N$4 000, or imprisonment for up to 12 months, or
both. The person who wrongfully received the grant money might also have to repay the money
to the government.
 Child Care and Protection Act, sections 247(1)(c), 249-250

11.3		 Transitional provisions
A kinship care-giver who was previously receiving a foster parent grant before the Child Care
and Protection Act came into force will continue to receive the foster parent grant until the expiry
of the court order placing the child in foster care. After the court order expires, the kinship
care-giver may apply for a State maintenance grant on the basis of kinship care if a registered
kinship care agreement is in place.
 Child Care and Protection Act, regulation 114(6)
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12. Duty not to abuse, neglect or
abandon child
It is a crime for any care-giver who voluntarily cares for a child, either indefinitely or temporarily,
to abuse or deliberately neglect the child, or to abandon the child. This includes a kinship caregiver. The punishment can be a fine of up to N$50 000, or imprisonment for up to 10 years,
or both.
 Child Care and Protection Act, section 254(1)

Kinship care-givers have a duty not to abuse or neglect a child in their care.
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P

revention and early intervention services are proactive steps that
can prevent harm to children. The best approach is to stop a
problem from arising in the first place, or to prevent it from escalating.
Prevention services are generalised initiatives that target communities
or groups, while early intervention services focus on specific families
where children are at risk.

1. What are prevention and early
intervention services?
Prevention and early intervention services are services that are designed to reduce the risk of
violence or other harm to children within the family environment. They are efforts to intervene
in a situation to prevent harm to children, or to minimise the worst damage.

Namibian Constitution
Article 14(3): The family is the natural and fundamental group unit of society and is
entitled to protection by society and the State.

Both the UN Convention on the Rights of the Child and the African Charter on the Rights
and Welfare of the Child speak of preventive approaches to protect children.

UN Convention on the Rights of the Child
Article 18(2): “For the purpose of guaranteeing and promoting the rights set forth in the
present Convention, States Parties shall render appropriate assistance to parents and legal
guardians in the performance of their child-rearing responsibilities and shall ensure the
development of institutions, facilities and services for the care of children.”
Article 19:
“(1) States Parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while
in the care of parent(s), legal guardian(s) or any other person who has the care of the child.
(2) Such protective measures should, as appropriate, include effective procedures for the
establishment of social programmes to provide necessary support for the child and
for those who have the care of the child, as well as for other forms of prevention and for
identification, reporting, referral, investigation, treatment and follow-up of instances of
child maltreatment described heretofore, and, as appropriate, for judicial involvement.”
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African Charter on the Rights and Welfare of the Child
Article 20(2): “States Parties to the present Charter shall in accordance with their means and
national conditions take all appropriate measures:
(a) to assist parents and other persons responsible for the child and in case of need provide
material assistance and support programmes particularly with regard to nutrition,
health, education, clothing and housing;
(b) to assist parents and others responsible for the child in the performance of child-rearing
and ensure the development of institutions responsible for providing care of children; and
(c) to ensure that the children of working parents are provided with care services and
facilities.”

1.1 Objectives of prevention and early intervention services
Prevention and early intervention services must be aimed at one or more of the following
objectives –
I

preserving the family structure
For example, training in conflict resolution or assistance with an abuse problem might
prevent a divorce. A course for fathers on the importance of parenting may convince the
father that he can participate in his child’s upbringing.

I

improving parenting skills
This can include the promotion of positive, nonviolent forms of discipline, or support to ensure
that parents register the birth of their children. It
can also refer to comprehensive parenting skills
training programmes.

I

My daughter was born deaf. I used
to become very frustrated when
I could not communicate with her.
Now I am learning sign language so
that we can understand each other.

teaching parents and care-givers how to care for
children with disabilities and chronic illnesses
For example, parents of a child with a mental or physical disability may not know how
to assist, support or control the child in an
appropriate way. They may not know about
all the services which are available to support the family.

I

establishing appropriate interpersonal
relationships within the family
For example, this could include family therapy
by a social worker working with an individual
or with an entire family.
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providing psychological, rehabilitation and therapeutic programmes for children

I

For example, for a child that has gone through a trauma, there may be a programme where
he or she can meet with a social worker on a regular basis for counselling.
preventing neglect, abuse or inadequate supervision of children, or other failures to meet
children’s needs

I

For example, this could include after-school programmes where children receive supervision
and help with their homework until the parents come home from work.
preventing the recurrence of family problems that may harm
children or hamper their development

I

For example, after parents have attended a parenting skills
workshop, follow-up sessions could help to make sure that
the new skills are put into practice. The parents might also
receive ongoing support from a social worker.

That programme on anger
management really helped
me control my temper.
Now I feel more confident
that I can keep my children
safe and my family happy.

preventing developmental delays in young children due to
inadequate or inconsistent nutrition, stimulation, physical
and emotional care

I

For example, some parents may lack knowledge about
what foods are healthy or harmful for children, or why
play is so important to children’s healthy development.

Did you know that
what you eat can affect
your baby? You can
get vitamins at the
ante-natal clinic to help
make sure that your
baby develops properly
and is born healthy.

preventing criminal activities by children
and diverting children away from the crimi
nal justice system

�

For example, children who are arrested
for minor crimes and are first offenders
can be screened by a social worker and,
in appropriate cases, given the option of
completing a diversion programme as an
alternative to the criminal case.

There may be important
benefits from intervening
even before a child has
been born, whilst the
mother is pregnant.

I

avoiding the removal of a child from the
family environment.

Prevention and early intervention services attempt to prevent the need to remove a child
from the home by resolving the problems which are placing the child at risk before the child
suffers any harm.
 Child Care and Protection Act, section 130(3)
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To address
recurring family
problems and
prevent the removal
of the child from
the home

To provide
psychological,
rehabilitation
and therapeutic
programmes for
children

To prevent
children from
committing
crimes

To develop
parenting
skills in general
and particularly
for children with
special needs
disabilities

Objectives
of prevention
and early
intervention
services

To preserve
the family structure
and develop
appropriate family
relationships

To help
teach positive
child discipline
techniques

To improve
the health and
well-being of
children

To prevent
child abuse
and neglect

UN Guidelines for the Alternative Care of Children (2010)
As part of efforts to prevent the separation of children from their parents, States should
seek to ensure appropriate and culturally sensitive measures:
(a) To support family caregiving environments whose capacities are limited by factors such
as disability, drug and alcohol misuse, discrimination against families with indigenous or minority
backgrounds, and living in armed conflict regions or under foreign occupation;
(b) To provide appropriate care and protection for vulnerable children, such as child victims
of abuse and exploitation, abandoned children, children living on the street, children born out
of wedlock, unaccompanied and separated children, internally displaced and refugee children,
children of migrant workers, children of asylum-seekers, or children living with or affected by
HIV/AIDS and other serious illnesses.
Special efforts should be made to tackle discrimination on the basis of any status of the
child or parents, including poverty, ethnicity, religion, sex, mental and physical disability, HIV/
AIDS or other serious illnesses, whether physical or mental, birth out of wedlock, and socioeconomic stigma, and all other statuses and circumstances that can give rise to relinquishment,
abandonment and/or removal of a child.
 UN Guidelines, paragraphs 9-10
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1.2 Components of prevention and early intervention
services
Prevention and early intervention programmes may include one or more of the following
components:
assisting families to obtain the basic necessities of life

I

This could include assisting a parent with an application for a State maintenance grant. A
family without shelter could be informed about housing or land resettlement programmes
which are available. There could also be a nutrition course designed to help families with
limited income learn how to prepare healthy and economical meals.
providing information on how to access services

I

For example, some parents may need information on immunisation programmes, on early
childhood development centres in their community or on where and how to register their
child’s birth.
informing families about the dangers of alcohol and other
drugs and helping them find services to address substance
abuse by any family member

I

For example, some parents may not realise that it is
harmful to give babies alcohol to quiet them. Some may
need referrals to alcohol abuse programmes.

Please take a look at
our pamphlets. They
have information about
the local services that
can assist you to take
good care of your child.

informing families about the problem of gambling
addiction and helping them address the gambling
addiction of any family member

I

For example, a social worker might work with the
person in question, providing ongoing advice and
support to help them overcome the addiction.
supporting and assisting families with a chronically ill or terminally ill family member

I

The long-term illness of any family member can affect children in the household. For example,
it might be hard for the family to provide basic necessities for the children if a parent is too
ill to work or if family resources are being spent on health care. Where a parent is ill, the
children in the household may lack proper care or supervision.
Where a parent is ill, health extension workers could come to the home to assess whether
the children’s basic needs are being met and what support the family needs. If the child is ill,
support can come in the form of a space in the hospital where parents can rest while their
child is with the doctor, or support groups where parents of children with similar problems
can provide emotional support for each other.

6
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I

assisting families to provide or access early childhood development opportunities for
pre-school children
A child’s emotional, social and physical development during early childhood can have an
impact on the rest of the child’s life. Children who have proper nutrition, health, and learning
support early on are likely to perform better in school, to be healthier, and eventually to
earn more and participate more in society.

I

addressing specific issues relevant to families in a
particular community
Such issues might include gender-based violence,
health and nutrition issues, reproductive and sexual
health issues, child labour, child trafficking or child
behaviour problems. Social workers could help com
munities identify the most urgent problems affecting
children in that community.

I

I’m happy our community has
these meetings. They have helped
me understand how outdated ideas
about the proper roles of men and
women feed into the problem of
gender-based violence. This new
understanding helps husbands and
wives to respect each other more.

providing information on how to
use family meetings to resolve
disputes
A family meeting is a meeting of
family members attended by a
skilled facilitator at which the
family members attempt to find
solutions to a problem involving
the care or protection of a child.
Family meetings include an opportunity for private discussion
without the facilitator. The children who are affected should be permitted
to participate in the family meeting and have their views considered, depending
on their age and maturity.

I

promoting the well-being of children and the
realisation of their full potential.
This could cover a broad range of programmes
that support children. Some examples would be
art, dance or music activities for children, peer
groups where learners discuss sexual health
and relationships, or counselling for children
who have gone through traumatic situations.

I thought that I was the only person who worried about dating relationships. It is really good
to discuss these issues together with other learners. Our group leader is a learner who
has had training on how to guide our discussion constructively. Now I do not feel so alone.
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All prevention and early intervention
programmes must be participatory. This
means that they must involve parents,
care-givers, children and other family
members in identifying and seeking
solutions to their problems.

Aren’t you going to tell us
what to do and what not to do?

Prevention and early intervention programmes must also involve traditional
leaders where this is appropriate to
the community or the family in
question.

I am happy that our
traditional leader is
involved. He knows
our family and can
help us agree on a
way forward with
our family problems.
Everyone in the
family respects him,
so involving him is
a good way to make
sure that everyone
in the extended
family takes the
discussion seriously.

It will not be
helpful for me to
simply tell you
not to beat your
children. Let us
each share our
experiences
with child
misbehaviour
and help
each other
brainstorm
positive forms
of discipline
that will really
work in practice.

It is important to implement good planning,
monitoring and evaluation of prevention and early
intervention services to ensure that they are effective –
even though the Act does not specifically require this.

Because our
counselling service
kept good records, we
know how many abused
children we counselled
last year. We also have a
record of our follow-up
visits to each child.

The notes on each child’s
progress show that our
programme is effective.
This data will help us make
a good case for government
or donor funding to keep
the programme going.

 Child Care and Protection Act,

section 130(4)-(6)
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1.3 Prevention services
“Prevention services” are services provided generally to families with children to strengthen
and build their capacity to address problems that may occur in the family environment. They
can also be provided to families without children, to strengthen the community environment.
 Child Care and Protection Act, section 130(1)

Prevention services can be targeted at
After attending this meeting on alternatives to
the entire community. For example,
corporal punishment, I now know positive methods of
a programme for parents on positive
discipline that will not cause my children to think that
methods of child discipline can help
violence is an acceptable way of dealing with problems.
prevent family violence. As another
example, training sessions on caring
for children with disabilities can help ensure that
such children are treated properly. Prevention
services might also address issues affecting
a specific community, such as gender-based
violence, nutrition problems, reproductive
health issues, child labour, child trafficking
or child behaviour problems.

1.4 Early intervention services
“Early intervention services” are services provided to specific families with children
identified as being especially vulnerable or at risk of harm.
 Child Care and Protection Act, section 130(2)

Identifying children who are at
My wife got help to deal with her gambling addiction.
risk and targeting those families
Now our two children have their mother back.
for early intervention can help to
prevent child abuse and neglect.
For example, early intervention may involve helping family
members overcome alcohol or drug abuse or a gambling
addiction. It might involve assisting a family where there
is a chronically or terminally ill family member, or teaching family members about positive, non-violent ways
of resolving disputes. Early intervention services
are intended to protect children from future harm.
They may also prevent the child from developing
emotional or behavioural problems in the future.
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2. How are prevention and early
intervention services provided?
Prevention and early intervention services can be provided by various government ministries,
government or private social workers, NGOs, faith-based groups, traditional leaders and the
private sector.
There are many different types of prevention and early intervention services. Some may require
dedicated facilities and organisational support, while some may be provided more informally
by social workers or other persons who conduct home visits or training programmes in various
communities.
For example, prevention and early intervention services can include:
I home visits by health workers, social workers, auxiliary social workers or community child
care workers
I parenting skills programmes
I early childhood development programmes
I substance abuse programmes
I interventions that combine different elements.
Some services are suitable for the community in general, while others target particular situations
or problems.
Many prevention and early intervention services are already in place. For example, alcoholism
can be addressed through a private programme such as Alcoholics Anonymous or through
a government programme such as Etagameno Rehabilitation and Resource Centre. These
services already exist, even though they may not have been thought of as “prevention and early
intervention services” in the past.
There may be a need to set up other services which do not yet exist. For example, Namibia
needs more programmes where perpetrators of family violence can learn to manage their anger
and resolve problems without violence.

Moving from Reactive to Proactive Approaches
Under previous legislation, the child care system responded when problems such as
abuse and neglect manifested themselves. The system is now activated where the risks for
these kinds of problems are observed to be present. This requires a far more sophisticated
and engaged orientation by those who work in the system.
 Cheryl Frank, updated by Joan van Niekerk, “Prevention and early intervention” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007, updated in 2018, page 8-3
(discussing similar provisions in the South African Children’s Act 38 of 2005)

10

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 13: Prevention and Early Intervention Services

2.1 Establishing prevention and early intervention services
One function of the National Advisory Council on Children established by the Act is to design
and recommend programmes of prevention, protection or care for consideration by the Minister
and relevant organs of state.
An “organ of state” is defined in the Act to include any office, ministry or agency of the
State, any administration in the local or regional sphere of government, or any other
functionary or institution exercising a power or performing a function in terms of the
Namibian Constitution or any law.
The Minister also has a legal duty to apply government funding or money from the Children’s
Fund established by the Act to make sure that prevention and early intervention services –
including early childhood development programmes – are established and provided to children
and families in order to advance the objectives of the Act.
 Child Care and Protection Act, sections 1, 12(f) and 129

2.2 Government funding for prevention and early
intervention services
Individuals and organisations that provide prevention and early intervention services can source
funding as they wish from the private sector, development partners or other donors.
A prevention and early intervention service which is seeking government funding (from the
national budget or from the Children’s Fund) must promote or advance the objectives of the Act.
If funding is sought from the national budget, the service must comply with these requirements:
I

The service provider must be a non-profit organisation which is a trust or an entity which
is a legal person.
A non-profit group works for the benefit of the community it serves, rather than for the
profit of its members or shareholders. The organisation must be a trust or a “legal person”
such as a voluntary association or a non-profit company. A “legal person” can do things like
hold a bank account or bring court cases.

I

The service provider must be registered with any relevant authorities.
A prevention and early intervention service might need to be registered with the local
authority where it is located, or registered as a welfare organisation. This will depend on the
type of services offered. The Ministry will be able to give advice on these issues.

I

The service provider must have the capacity and expertise to provide the services it is offering.
The organisation needs to know how to provide the service and have properly-trained
people who can carry out the work. It cannot just put a sign on the door saying it provides
counselling – it needs knowledgeable staff with experience in providing counselling services.
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I

If the services to be provided involve direct contact with children, all the individuals who
will be working with children must have police clearance certificates.
A police clearance certificate shows that they have not been convicted of certain offences which would make them unfit to work
with children. This would be required even if the service provider
were not seeking government funding, but it must be confirmed
before any funding can be provided. Police clearance certificates are
explained in detail in Chapter 27 of this Guide.

I

The service provider must show sound financial management.
A prevention or early intervention service which is seeking
funding from government needs to show that it has good
financial practices and controls. For example, it might need
to provide past financial records and audits to show that it
has good financial management practices.

I

The service provider must show that the programmes it offers are efficient.
A prevention or early intervention service which is receiving funding from the government
needs to prove that it would use the money efficiently. Its services should not be more
expensive to provide than similar services funded by the private sector.

I

The service provider must show that the programmes it offers are effective.
The service provider should keep records of its activities to demonstrate their effectiveness.
For example, if the programme relates to addiction, the organisation could keep track of how
many of its clients remain addiction-free. If the programme is designed to help youth stay in
school, the organisation could track how many of its clients have completed specific grades.

I

If the service provider is a child protection organisation, it must be designated by the
Ministry to provide prevention and early intervention services.
A designated child protection organisation will have a certificate from the Ministry saying
what services it is authorised to provide. This is discussed in detail in Chapter 5 of this
Guide on social workers and child protection organisations.

The Children’s Fund has more flexibility and can fund services which do not comply
with all of these requirements.
According to section 129(2) of the Act, the prescribed requirements apply only to
funding from money appropriated by Parliament for this purpose.
 Child Care and Protection Act, sections 12(f), 129 and 238
 Child Care and Protection Regulations, regulation 43
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UN Guidelines for the Alternative Care of Children (2010)
IV. Preventing the need for alternative care
A. Promoting parental care
States should pursue policies that ensure support for families in meeting their responsibilities
towards the child and promote the right of the child to have a relationship with both parents.
These policies should address the root causes of child abandonment, relinquishment and separation of the child from his/her family by ensuring, inter alia, the right to birth registration,
and access to adequate housing and to basic health, education and social welfare services, as
well as by promoting measures to combat poverty, discrimination, marginalization, stigmatization, violence, child maltreatment and sexual abuse, and substance abuse.
States should develop and implement consistent and mutually reinforcing family-oriented
policies designed to promote and strengthen parents’ ability to care for their children.
States should implement effective measures to prevent child abandonment, relinquishment
and separation of the child from his/her family. Social policies and programmes should, inter
alia, empower families with attitudes, skills, capacities and tools to enable them to provide
adequately for the protection, care and development of their children. The complementary
capacities of the State and civil society, including non-governmental and community-based
organizations, religious leaders and the media should be engaged to this end. These social
protection measures should include:
(a) Family strengthening services, such as parenting courses and sessions, the promotion
of positive parent-child relationships, conflict resolution skills, opportunities for employment
and income generation and, where required, social assistance;
(b) Supportive social services, such as day care, mediation and conciliation services,
substance abuse treatment, financial assistance, and services for parents and children with
disabilities. Such services, preferably of an integrated and non-intrusive nature, should be
directly accessible at the community level and should actively involve the participation of
families as partners, combining their resources with those of the community and the carer;
(c) Youth policies aiming at empowering youth to face positively the challenges of everyday
life, including when they decide to leave the parental home, and preparing future parents to
make informed decisions regarding their sexual and reproductive health and to fulfil their
responsibilities in this respect.
Various complementary methods and techniques should be used for family support, varying
throughout the process of support, such as home visits, group meetings with other families,
case conferences and securing commitments by the family concerned. They should be directed
towards both facilitating intrafamilial relationships and promoting the family’s integration within
its community.
Special attention should be paid, in accordance with local laws, to the provision and promotion
of support and care services for single and adolescent parents and their children, whether or
not born out of wedlock. States should ensure that adolescent parents retain all rights inherent
to their status both as parents and as children, including access to all appropriate services
for their own development, allowances to which parents are entitled, and their inheritance
rights. Measures should be adopted to ensure the protection of pregnant adolescents and to
guarantee that they do not interrupt their studies. Efforts should also be made to reduce the
stigma attached to single and adolescent parenthood.
 UN Guidelines, paragraphs 32-36
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3. Participation in prevention and
early intervention programmes
In most cases, individuals and families can voluntarily choose to participate in prevention and
early intervention programmes. In some circumstances, a children’s court can order persons to
participate in prevention or early intervention services, to prevent harm to a specific child. In
some cases, this may be an alternative to removing the child from the home.

The Need for Foresight
Practitioners are called upon to act when the signs of problems become apparent rather
than waiting for the problems themselves to occur. Therefore, the obligations placed on
practitioners are those of vigilance towards risk, foresight and forethought, and an orientation
towards early action before smaller problems escalate into larger ones.
 Cheryl Frank, updated by Joan van Niekerk, “Prevention and early intervention” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007, updated in 2018
(discussing similar provisions in the South African Children’s Act 38 of 2005)

Risk and Protective Factors
Risk actors

Protective Factors

Individual Factors




Birth injury, disability, low birth weight
Insecure attachment
Poor social skills





Social skills
Attachment to family
School achievement

Family Factors





Poor parental supervision and discipline
Parental substance abuse
Family conflict and domestic violence
Social isolation / lack of support network





Supportive caring parents
Parental employment
Access to support networks

School Factors





School failure
Negative peer group influences
Bullying
Poor attachment to school





Positive school climate
Sense of belonging/bonding
Opportunities for some success at school and
recognition of achievement

Community Factors




Neighbourhood violence and crime
Lack of support services
Social or cultural discrimination





Access to support services
Community networking
Participation in community groups

Source: Risk, Protection and Resilience in Children and Families, Research to Practice Notes,
New South Wales Department of Community Services, November 2007, p.1.

 as reproduced in Cheryl Frank, updated by Joan van Niekerk, “Prevention and early intervention” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, 2007, updated in 2018 (Figure 2)
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ORDERS FOR EARLY INTERVENTION SERVICES
The children’s court may make an order for participation
in early intervention services in several different circumstances.
A social worker will investigate a child’s circumstances if there is a
report of a problem, or if the child is found in circumstances which
may indicate risk (such as child labour, trafficking or sex work).
This is explained in detail in Chapter 14 of this Guide on child protection proceedings.

The Court reviews the report. If it confirms the social worker’s opinion
and agrees with the recommendation, it can summarily order individuals
to attend an early intervention programme. This requires a finding by
the court that the child is a) living in a situation which is likely to
be detrimental to the child’s best interests AND b) the situation is
reasonably likely to lead to the temporary or permanent removal
of the child from the home if not addressed. (s.140(3))

The court
receives
a social
worker report
determining
that the child
IS in need
of protective
services.
There must
be a child
protection
hearing.

If a
person is
unhappy
with the
order,
they can
ask for
a child
protection
hearing
where the
order is
reviewed.
(s.140(7)
s.146(b))

After a child
protection
hearing, if the
court finds
that the child
is in need of
protective
services,
the court
may make
an order
for early
intervention
services.
(s.141, s.145)

The court receives a social worker report determining that the child is NOT
in need of protective services, but the social worker recommends an
early intervention programme for the family. (s.139(6)(a), reg. 70(1)(j)(iii))

If individuals are required by the court to
participate in an early intervention programme, it
cannot be for longer than 6 months. (s.140(4))

If the case resumes after 6 months, the social
worker submits a progress report to the court.
(s.140(5)) The court reviews the report and may —

Issue
no order.
(s.140(6)(c))

Order a
continuation
of the early
intervention
programme,
for not
more than
6 months.
(s.140(6)(b))
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4. Examples of successful prevention
and early intervention programmes
Example: Home Visiting Programme

Hannelie was a young single mother struggling to find work when she became pregnant. She
lived in a poor neighbourhood and there were concerns that the child might suffer from neglect
once she was born. Hannelie was referred to a home visiting programme to gain information
and support while she was pregnant. A social worker visited her home five times while she was
pregnant and a further 10 times after the birth of the child. Thanks to these visits, Hannelie
felt supported during her pregnancy and more prepared to deal with her newborn baby. The
programme helped Hannelie establish a positive attachment to her child.
 based on a Home Visiting Programme in South Africa described by The Parent Centre, South Africa, 2017

Example: Teenage Parenting Skills Workshop

Naomi had a child when she was 16. She was overwhelmed and did not know how to deal with the
responsibility. Then she attended a workshop aimed at teaching teenage mothers parenting and
life skills. She learned about topics such as child behaviour, communication, positive discipline,
and problem-solving skills. After the workshop she felt more confident in her role as a mother.
She also had a list of resources and people to contact if she needed any further help.
 based on a South African workshop described by FAMSA (Families South Africa), Western Cape, 2017

Example: Parenting Skills Course

Kristine and Petrus were feeling uneasy in their new role as parents. They chose to attend an
eight-week parenting skills course with sessions for 1-2 hours per week. The focus of the course
was to help parents develop a better relationship with their children, and learn how to raise
children without resorting to physical violence. Kristine and Petrus were impressed with the
skills they learned, and with how well positive discipline worked on their toddler. Overall, they
felt more confident as parents after the course, and their child felt loved and safe in his home.
 based on a South African course described by Africa Unite, South Africa, 2019

The Challenge of Providing Effective Services
While the ideas of ‘prevention’ and ‘early intervention’ hold great promise, understanding
what they mean in practice and what specific actions they require of practitioners is by
no means uncomplicated. Both prevention and early intervention are oriented towards
intervening to avert future problems. They therefore require a level of prediction on the part
of practitioners, as well as the ability to select a course of action that is appropriately targeted
at the reduction of risk… [P]ractitioners are fortunate to be guided by knowledge generated
in a range of different fields of study, including child protection, crime prevention, health
promotion, and violence prevention, to name but a few.
 Cheryl Frank, updated by Joan van Niekerk, “Prevention and early intervention” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007, updated in 2018, page 8-10
(discussing similar provisions in the South African Children’s Act 38 of 2005
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T

he Child Care and Protection Act contains procedures to help children
who may need protective services. The term “protective services” covers
a wide range of State interventions for children who are not receiving
sufficient care or protection. If a child appears to be in need of help, a social
worker will investigate. Depending on the outcome of the investigation, the
children’s court may hold a child protection hearing to decide what course
of action will be in the child’s best interests. In some instances, a child may
need to be removed from the usual home in order to receive proper care and
protection. In such a case, the child will be placed in alternative care and
the family will be supported to be reunited if possible, after the problems
have been addressed.

1. Constitutional and international
framework
Children in Namibia are entitled to the protection of all of the rights in the Namibian Constitution
which apply to adults, including the right to life and the right to dignity. In addition, the
Convention on the Rights of the Child places a specific responsibility on States Parties to
protect children against a wide range of harms including violence, injury, abuse, neglect and
exploitation. The African Charter on the Rights and Welfare of the Child similarly obligates
States to protect children from harm.
However, measures aimed at child protection must be mindful of the constitutional directive
that the family “is entitled to protection by society and the State” and that children have
a right to know and be cared for by their parents as far as possible, “subject to legislation
enacted in the best interests of children”. This means that family problems which endanger
children should be addressed by support, supervision and assistance to the family if possible,
with removal of the child from the family taking place only if necessary to protect the child’s
best interests.
The African Charter on the Rights and Welfare of the Child (Art 19(1)) emphasises that
involuntary separation must be authorised by a judicial authority which has determined in
accordance with the appropriate law that the separation is in the best interests of the child. The
UN Convention on the Rights of the Child (Art 9(1)) similarly allows for involuntary separation
only by the decision of competent authorities subject to judicial review, where the separation is
in the child’s best interests – such as in circumstances where a parent is responsible for abuse
or neglect of the child.
The Implementation Handbook for the Convention on the Rights of the Child notes that parents’
homelessness or poverty should not, on their own, be grounds for the removal of a child from
the parents, nor the failure of a parent to send the child to school. If problems such as these are
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hampering the child’s development, the role of the State should be to assist without removing
the child from the family if possible.
 Namibian Constitution, Article 15(1)
 UN Convention on the Rights of the Child, Articles 7(1) and 9

 African Charter on the Rights and Welfare of the Child, Article 19
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, page 123

DUTY TO PROTECT THE FAMILY
Namibian Constitution
Article 14(3): “The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.”
Article 15(1): “Children shall have the right from birth to a name, the right to acquire a nationality
and, subject to legislation enacted in the best interests of children, as far as possible the right
to know and be cared for by their parents.”

UN Convention on the Rights of the Child
Article 7(1): “The child shall be registered immediately after birth and shall have the right from
birth to a name, the right to acquire a nationality and, as far as possible, the right to know and
be cared for by his or her parents.”

African Charter on the Rights and Welfare of the Child
Article 19(1): “Every child shall be entitled to the enjoyment of parental care and protection and
shall, whenever possible, have the right to reside with his or her parents…”

DUTY TO PROTECT THE CHILD FROM HARM
UN Convention on the Rights of the Child
Article 9
“(1) States Parties shall ensure that a child shall not be separated from his or her parents against
their will, except when competent authorities subject to judicial review determine, in
accordance with applicable law and procedures, that such separation is necessary for
the best interests of the child. Such determination may be necessary in a particular case
such as one involving abuse or neglect of the child by the parents, or one where the
parents are living separately and a decision must be made as to the child’s place of residence.
(2) In any proceedings pursuant to paragraph 1 of the present article, all interested parties
shall be given an opportunity to participate in the proceedings and make their views
known.
(3) States Parties shall respect the right of the child who is separated from one or both parents
to maintain personal relations and direct contact with both parents on a regular basis,
except if it is contrary to the child’s best interests.
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(4) Where such separation results from any action initiated by a State Party, such as the detention,
imprisonment, exile, deportation or death (including death arising from any cause while the
person is in the custody of the State) of one or both parents or of the child, that State Party
shall, upon request, provide the parents, the child or, if appropriate, another member of the
family with the essential information concerning the whereabouts of the absent member(s)
of the family unless the provision of the information would be detrimental to the well-being
of the child. States Parties shall further ensure that the submission of such a request shall of
itself entail no adverse consequences for the person(s) concerned.”

Article 19
“(1) States Parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while
in the care of parent(s), legal guardian(s) or any other person who has the care of the child.
(2) Such protective measures should, as appropriate, include effective procedures for the
establishment of social programmes to provide necessary support for the child and for those
who have the care of the child, as well as for other forms of prevention and for identification,
reporting, referral, investigation, treatment and follow-up of instances of child maltreatment
described heretofore, and, as appropriate, for judicial involvement.”

Article 20
“(1) A child temporarily or permanently deprived of his or her family environment, or in
whose own best interests cannot be allowed to remain in that environment, shall be
entitled to special protection and assistance provided by the State.
(2) States Parties shall in accordance with their national laws ensure alternative care for such a
child.
(3) Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if
necessary placement in suitable institutions for the care of children. When considering
solutions, due regard shall be paid to the desirability of continuity in a child’s upbringing and
to the child’s ethnic, religious, cultural and linguistic background.”

Article 25
“States Parties recognize the right of a child who has been placed by the competent authorities for
the purposes of care, protection or treatment of his or her physical or mental health, to a periodic
review of the treatment provided to the child and all other circumstances relevant to his or her
placement.”

African Charter on the Rights and Welfare of the Child
Article 16: Protection Against Child Abuse and Torture
“(1) States Parties to the present Charter shall take specific legislative, administrative, social and
educational measures to protect the child from all forms of torture, inhuman or degrading
treatment and especially physical or mental injury or abuse, neglect or maltreatment including
sexual abuse, while in the care of a parent, legal guardian or school authority or any other
person who has the care of the child.
(2) Protective measures under this Article shall include effective procedures for the establishment
of special monitoring units to provide necessary support for the child and for those who have
the care of the child, as well as other forms of prevention and for identification, reporting
referral investigation, treatment, and follow-up of instances of child abuse and neglect.”

4

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

Article 19: Parental Care and Protection
“(1) Every child shall be entitled to the enjoyment of parental care and protection and shall,
whenever possible, have the right to reside with his or her parents. No child shall be
separated from his parents against his will, except when a judicial authority determines in
accordance with the appropriate law, that such separation is in the best interest of the
child.
(2) Every child who is separated from one or both parents shall have the right to maintain
personal relations and direct contact with both parents on a regular basis.
(3) Where separation results from the action of a State Party, the State Party shall provide the
child, or if appropriate, another member of the family with essential information concerning
the whereabouts of the absent member or members of the family. States Parties shall also
ensure that the submission of such a request shall not entail any adverse consequences for
the person or persons in whose respect it is made.
(4) Where a child is apprehended by a State Party, his parents or guardians shall, as soon as
possible, be notified of such apprehension by that State Party.”

Article 25(2)(a): Separation from Parents
“States Parties to the present Charter shall ensure that a child who is parentless, or who is
temporarily or permanently deprived of his or her family environment, or who in his or
her best interest cannot be brought up or allowed to remain in that environment shall be
provided with alternative family care, which could include, among others, foster placement, or
placement in suitable institutions for the care of children.”

UN Guidelines for the Alternative Care of Children (2010)
“The family being the fundamental group of society and the natural environment for the growth,
well-being and protection of children, efforts should primarily be directed to enabling the child to
remain in or return to the care of his/her parents, or when appropriate, other close family members.
The State should ensure that families have access to forms of support in the caregiving role.”
 UN Guidelines, paragraph 3

2. When does a child need protective
services?
The term “protective services” means services aimed at providing care or protection to a
child to safeguard that child’s “safety, security and well-being”. It includes services aimed at
improving the care or protection already being received by the child. It covers a wide range of
State interventions that can help a child who is not receiving sufficient care or protection.
The old Children’s Act 33 of 1960 used the concept of “a child in need of care”. The
terminology has been changed to “a child in need of protective services”, since all children
need care. The new terminology also signals the need to ensure safety as well as nurture.
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There are some circumstances which definitely indicate that a child needs protective services.
For example, a child without parents who is receiving insufficient care clearly needs help.
There are some circumstances which may indicate that a child needs protective services. For
example, a child who is habitually absent from school could be chronically ill without proper
care, or suffering exploitation by a parent to do chores instead of attending school. On the
other hand, a child who is habitually absent from school could be a naughty child with loving
parents who do not realise that the child is not actually attending school each day.
If there is a suspicion that a child is in one of the circumstances which does, or may, indicate a
need for protective services, a social worker will investigate to see if the child falls into any of
the categories stated in the law and to understand what sort of State intervention will be most
appropriate to the situation.

Circumstances indicating that a
child does, or may, need protective services
A child is definitely in need of protective
services if that child:
I is abandoned or orphaned and has
insufficient care or support
I is engaged in behaviour likely to be
harmful to the child or someone else,
and the parent, guardian or care-giver
is unable or unwilling to control that
behaviour
I lives or works on the streets or begs
for a living
I is being, or is likely to be, neglected,
maltreated or physically or mentally
abused
I is addicted to alcohol or drugs and is
without support to obtain treatment
I is involved in a criminal matter
I is an unaccompanied foreign child
I is chronically or terminally ill and lacks
a suitable care-giver
I is living in an extremely overcrowded,
highly unsanitary or dangerous place.

Depending on the circumstances, a child may be in
need of protective services if that child:
I is a victim of child labour, child trafficking,
commercial sex work or other forms of sexual
exploitation, or a serious crime against the child’s
person (such as rape or assault)
I is living in a child-headed household
I lacks a suitable care-giver because his or her
parent is in prison
I is under the age of 16 and habitually absent from
school
I is under the age of 16 and pregnant or suffering
from a sexually transmitted infection (which could
be signs of sexual abuse)
I is over the age of 16 and suffering from multiple
or repeated sexually transmitted infections
I is exposed to circumstances which may seriously
harm the child’s physical, mental, emotional or
social well-being
I is living in a violent family environment
I is living with a parent, guardian or care-giver who
unreasonably withholds consent to necessary
medical or therapeutic treatment
I is involved in a case being investigated by the
Children’s Advocate or the National Advisory
Council on Children.

A suspicion that a child might fall into any of these categories
is a trigger for a social worker investigation.
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Note that many of the circumstances described are two-pronged. For example, a child is in need
of protective services if that child is addicted to drugs or alcohol AND is without support to
obtain treatment. A child with a drug addiction might have loving parents who have enrolled the
child in a treatment programme or arranged for appropriate counselling. That child does not
need State intervention. In contrast, a drug-addicted child might be living on the street without
parental support, or living in the care of someone who lacks the knowledge or resources to access
appropriate treatment. In circumstances like those, the child would benefit from State assistance.

My mother
disappeared when I
was still a baby, and I
never knew my father.
But my granny has
been taking good
care of me for as long
as I can remember.
I attend school
regularly and my
granny provides for all
the basic necessities.
I do not need help.

I know that I
am too young
to work, but
I want money
for a cell
phone. I have
been helping
out at the
shebeen when
my parents
think that I am
studying with
my friend. My
parents would
stop me if they
knew. I wish my
family was rich.

Both my parents
were killed in a shack
fire while I was at
school. I have an
elderly granny, but she
is too ill to take care
of me. I don’t know
where I am going to
live now. I need help.
A child who is abandoned or orphaned AND has insufficient care or support
IS a child in need of protective services.

I know that I am too young to work, but my father
hits me if I do not bring him money every week. I am
helping out at the shebeen because I am afraid of
him. I wish I did not have to stay with him anymore.

I know that I am too young
to work, but my mother
has a drinking problem and
there is never any food
in the house. I am helping
out at the shebeen so
that I can buy something
to eat. I would rather
have more time to do my
homework. I wish someone
could help us both.

A child involved in child labour
MAY BE a child in need of protective
services, depending on the situation.
 Child Care and Protection Act, sections 1, 131(1)-(2)

The imposition of compulsory care and protection services by the state is a drastic measure
that should only be undertaken as a last resort. It is likely to impact significantly on the lives of
an affected child and his or her family.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007, updated in 2012,
page 9-4 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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State duties towards children and families
“Individually and collectively all children have the right to express themselves as independent
social beings, to have their own laughter as well as sorrow, to play, imagine and explore in their
own way, to themselves get to understand their bodies, minds and emotions, and above all to
learn as they grow how they should conduct themselves and make choices in the wide social
and moral world of adulthood. And foundational to the enjoyment of the right to childhood is the
promotion of the right as far as possible to live in a secure and nurturing environment free from
violence, fear, want and avoidable trauma.
No constitutional injunction can in and of itself isolate children from the shocks and perils
of harsh family and neighbourhood environments. What the law can do is create conditions to
protect children from abuse and maximise opportunities for them to lead productive and happy
lives. Thus, even if the State cannot itself repair disrupted family life, it can create positive
conditions for repair to take place, and diligently seek wherever possible to avoid conduct of its
agencies which may have the effect of placing children in peril. It follows that s 28 [the provision
in the South African Constitution which protects the child’s right to family care or parental care,
or to appropriate alternative care when removed from the family environment] requires the law
to make best efforts to avoid, where possible, any breakdown of family life or parental care
that may threaten to put children at increased risk. Similarly, in situations where rupture of the
family becomes inevitable, the State is obliged to minimise the consequent negative effect
on children as far as it can.”
 S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC),
paragraphs 19-20 (emphasis added)

3. Reporting
Rules on reporting are important since abused and neglected children are often unable to ask for
help on their own, due to their young age, shame, fear or not knowing where to get help.

REPORTS OF CHILDREN WHO
MAY NEED PROTECTIVE SERVICES

(a)
MANDATORY
report FROM a
person who provides
professional or official
duties to children

(b)
VOLUNTARY
report
FROM any
member of
the public

Mandatory reporting requires certain professionals
to make a report if they suspect that a child
needs help. Failure to report is a crime.
Voluntary reporting encourages the
general public to make good faith reports
if they suspect that a child needs help.
But failure to report is not a crime.

To State social worker OR to police
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3.1 Mandatory reporting

Who has a MANDATORY
legal duty to report problems
endangering children?

Child abuse and neglect usually take place privately,
in a home, with no witnesses other than the parents
and children. Reporting laws are designed to bring
possible problems to the attention of public authorities who are in a position to help.

I
I
I
I

People who perform professional or official duties
involving children are required to make a report if,
during the course of their duties, they come across
“information that gives rise to a suspicion that a
child is or may be in need of protective services”.
In such a case, they must alert police or any Stateemployed social worker.

I

Failure to report is a crime punishable by a fine
of up to N$20 000, or imprisonment for up to five
years, or both.

I

I

I
I
I
I
I

I
I

I

The mandatory reporting duty applies even if the
information on which the belief is based is protected
by a professional privilege, such as doctor-patient
privilege. The only exception is “legal professional
privilege”.

I

school principals
teachers and school counsellors
doctors and dentists
nurses
pharmacists
psychologists and psychological
counsellors
physiotherapists
speech and occupational therapists
traditional leaders
traditional health practitioners
lawyers (except in the case of
privileged communications)
religious leaders
labour inspectors
staff members at registered child
care facilities
social workers who work in private
practice or for a child protection
organisation
any other person who performs
professional or official duties for
children.
 Child Care and Protection Act,

Professionals covered by the provision on mandatory reporting are expected to make their reports
on Form 13A, which is appended to the Child
Care and Protection Regulations (or in a similar
format).

section 132(2) and (4)

I thought that everything between a
doctor and a patient was private. But
you sent a report to the police about my
daughter. The report said you suspect that
my boyfriend is abusing her!

Professionals covered by the law should ideally
keep a stock of these forms on hand. The professional who is making the report may not have
all the information which the form requests, but he or
she should provide as much information as possible.

A report from a professional cannot be made
anonymously, but the identity of the person
who made the report can be kept confidential unless the interests of justice
The law requires me to report any suspicion that a
require otherwise.
child is at risk of harm. This duty to report is more
important than the duty of confidentiality between
 Child Care and Protection Act,
doctor and patient. Children are vulnerable and need
sections 131-132
extra protection from society. If I do not report,
 Child Care and Protection Regulations,
I might have to pay a large fine or go to prison.
regulation 44(1), Form 13A
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Mandatory reporting and the
child’s right to confidentiality
When a professional has a mandatory reporting duty, is there a duty to
warn a child of this duty before the child discusses certain topics, or a duty
to inform the child that the professional will be making a report?
The Child Care and Protection Act is silent on these issues. The child’s overarching right to
participation in decisions affecting him or her would suggest that there is a duty to inform
the child, depending on the child’s age, maturity and stage of development. However, another
consideration is the degree of risk to the child, since the best interests of the child is another
overarching principle set forth in the law.
The Implementation Handbook on the Convention on the Rights of the Child states: “Mandatory
reporting raises potential conflicts with the child’s right to confidential advice and counselling
from doctors and others. Do children have a right to a completely confidential relationship with,
for example, their doctor, lawyer, priest or religious elder? Article 12 [respect for the views of
the child] suggests that children should have a right to express their views and have them taken
seriously in any action proposed or taken in relation to violence towards them, and a formal
right to be heard in any administrative procedures. Article 16 [the child’s right to privacy]
asserts the child’s right to privacy, which is relevant to the child’s right to confidential advice
and counselling”.
The UN World Report on Violence against Children published in 2006 suggests that the focus
of mandatory reporting should be assistance rather than punishment:
Mandatory reporting can establish an adversarial relationship between families and child
protection authorities, and may even deter families from seeking formal support. However,
the reluctance of professionals and the general public in most parts of the world to report
violence in the home suggests that without mandatory reporting laws applying at least to
defined groups of professionals, large numbers of children in need of protection will never
be identified and given the protection they need. Whatever approach is chosen, it should
present itself as a help-oriented service offering public health and social support rather than
as being primarily punitive.
However, there may be situations where a crime has been committed against the child, meaning
that mandatory reporting could lead to criminal prosecution of the perpetrator.
According to the World Health Organisation (WHO)’s 2003 Guidelines for medico-legal care
for victims of sexual violence: “Codes of practice require all professionals to consider carefully
their legal and ethical duties as they apply to patient confidentiality. The child and his/her
parents/guardian need to understand that health care professionals may have a legal obligation
to report the case and to disclose information received during the course of the consultation to
the authorities even in the absence of consent.”
Similarly, WHO’s 2017 Clinical Guidelines on Responding To Children And Adolescents
Who Have Been Sexually Abused state that good practice for health care providers includes
“providing age-appropriate information and explanation to children and adolescents and their
non-offending caregivers, about what investigations will be conducted, what treatments will
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be offered to them, and whether the abuse will need to be reported to relevant designated
authorities”.
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, page 267
 Paulo Sérgio Pinheiro, World Report on Violence against Children,
United Nations Secretary-General’s Study on Violence against Children, 2006, page 85
 Guidelines for medico-legal care for victims of sexual violence, WHO, 2003, section 7.5.2
 Responding To Children And Adolescents Who Have Been Sexually Abused:
WHO Clinical Guidelines, WHO, 2017, page 19
 As of 2019, the WHO was in the process of developing updated Guidelines for the health sector
response to child maltreatment which will consider issues relating to maltreatment other than sexual abuse.

Exceptions to the reporting duties of legal
practitioners — legal professional privilege
versus attorney-client confidentiality
Lawyers have a duty to report suspicions that a child may be in need of
protective services UNLESS the information is covered by “legal professional
privilege”.
In Namibia (and in South Africa), legal professional privilege protects a legal practitioner
from testifying against his or her client in court. Confidential communications between a
legal practitioner and a client are protected by legal professional privilege where they take
place in connection with legal advice or a lawsuit which is pending or under consideration.
Communications between the legal practitioner and third parties are also protected if they take
place in connection with litigation.
There is an exception to the privilege for situations where legal advice is sought to further a
criminal purpose. This is because it is against public policy and the interests of justice to make
criminal or fraudulent behaviour subject to privilege. For example, if a client tells a lawyer he
intends to kidnap his child so the mother cannot have custody, that information is not covered by
privilege and the client should be reported to the police.
Attorney-client confidentiality is a broader concept. Legal practitioners have an ethical duty to
respect communications by clients which are made in confidence. This duty of confidentiality
extends beyond the end of the lawyer-client relationship. It also goes beyond merely not
sharing information, to include a duty not to use the information (or get someone else to
use the information) other than for the client’s benefit. This ongoing duty of confidentiality
protects legal clients and promotes confidence in the fair administration of justice.
The duty of confidentiality applies to all information received from a client in confidence,
whereas legal professional privilege applies only to legal advice and to communications
made in contemplation of litigation. For example, suppose a client tells a legal practitioner
information about his or her business plans in confidence, but not while getting legal advice
in connection with the business; the information would not be covered by legal professional
privilege, but it would still be covered by attorney-client confidentiality. The lawyer could
not discuss the business idea with anyone else or use the information to start up a business of
his or her own.
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There is some overlap between the two concepts. A communication must be made in confidence
in order to be covered by “legal professional privilege”, but not every confidential communication
between attorney and client is covered by “legal professional privilege”.
 Child Care and Protection Act, section 132(4)
 Criminal Procedure Act 51 of 1977, section 201
 R v Smith 1914-1915 All ER 262

 Harksen v Attorney-General, Cape & Others 1999 (1) SA 718 (C)
 Witvlei Meat (Pty) Ltd & Others v Disciplinary Committee for

Legal Practitioners & Others 2014 (1) NR 217 (SC)

 Marelise van der Westhuizen, “Attorneys, privilege and confidentiality”, De Rebus, June 2004,

which discusses a reporting duty under the South African Financial Intelligence Centre Act 38 of 2001

Other mandatory reporting duties
There are mandatory reporting duties on everyone in Namibia for
certain kinds of harms to children. These are all specific categories of
situations where a child may be in need of protective services.
Any person who has information about child trafficking must report this to police or to a Stateemployed social worker. There are special procedures for prompt investigation of reports of
child trafficking, which is a serious crime. There are also provisions for immediate assistance
to trafficking victims. The identity of a person who reports trafficking must be kept confidential
unless the court orders otherwise.
The provisions on child trafficking have been moved from the Child Care and Protection
Act to the Combating of Trafficking in Persons Act. See the Combating of Trafficking in
Persons Act for more information.
Any person who finds an abandoned child must immediately report this to police or a designated
social worker.
See Chapter 21 of this Guide on baby-dumping for more information.
Any person who becomes aware of a problem involving illegal child labour or child exploitation
(including children engaged in sex work or being used for child pornography or drug trafficking)
must immediately report this to the police who must refer the child to a designated social worker
for an investigation within 24 hours.
See Chapter 26 of this Guide on child exploitation for more information.
No penalties are provided for failure to carry out these mandatory reporting duties, with a few
very specific exceptions for situations where the person who fails to report may be profiting from
the wrongdoing. Failure to comply with the following specific reporting duties are crimes:
(1) A person who is the owner, lessor, manager, tenant or occupier of any premises must
report promptly to the police any exploitative form of child labour on the premises. The
penalty for failure to report is a fine of up to N$20 000, or imprisonment for up to five
years, or both.
(2) An electronic communications service provider must report promptly to the police if
the electronic communications system contains information that facilitates or promotes
trafficking. The penalty for failure to report is a fine of up to N$1 000 000 or to imprisonment
for up to 30 years, or both.
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(3) A carrier (the owner, employee agent, operator, lessor, driver, charterer or master of any
means of transport) must report promptly to the police knowledge or a suspicion that a
passenger is a victim of trafficking. The penalty for failure to report is a fine of up to
N$1 000 000 or to imprisonment for up to 30 years, or both.
 Child Care and Protection Act, sections 227(2) (abandoned children),

234(6) (and (8) (exploitative forms of child labour)

 Combating of Trafficking in Persons Act 1 of 2018, sections 4 (electronic service providers),

9 (carriers), 12 (general reports of trafficking)

3.2 Voluntary reporting
People who do not work with children in a professional capacity are encouraged to report
information that gives rise to a belief that a child is or may be in need of protective services
to police or to a State-employed social worker – but they are not legally required to do so.
Awareness-raising initiatives will be used to encourage members of the public to recognise and
act on signs that a child needs help.
Reports from members of the public may be made in a variety of ways:
(1) Reports can be made on Form 13A, which is appended to the Child Care and Protection
Regulations (or in a similar format), but members of the public are not required to use this
form. If they use the form, they should fill in all of the information that they know.
(2) Reports can be made by telephone, letter, fax or email.
(3) Reports can be made in any other reasonable manner, such as by talking to a police officer
or a social worker in person.
A report from a member of the public can be made anonymously, because the purpose
of the report is merely to trigger an investigation into the child’s situation. Even if the
persons who make reports give their names, their identity can be kept confidential
unless the interests of justice require otherwise.
 Child Care and Protection Act, section 131(3)
 Child Care and Protection Regulations, regulation 44(2), Form 13A

Sarah is only
14 years old, but
I saw that she
was pregnant
when she came to
church last week.
Her mother told
me that Sarah’s
step-father is
responsible for that
pregnancy, but she
is too frightened
to report him
to the police.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

Sarah may need
outside help if her
mother is not able
to protect her.
We should go to
the police or to
the local Ministry
office to report
this. They can send
a social worker to
investigate, and to
make sure that the
mother and Sarah
are protected.
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Other voluntary reporting duties
These are all specific categories of situations
where a child may be in need of protective services.
Any person, including a child, who has a reasonable suspicion that someone is receiving a child
grant under false pretences, or failing to use child grant money for the benefit of the child,
may report this to a designated social worker. The social worker must conduct an investigation
and take appropriate action.
See Chapter 28 of this Guide on grants for more information.
Any person with a genuine interest in the well-being of a child with information that a child’s
guardian is not acting in the best interests of the child may report this to the clerk of the
children’s court. This does not directly trigger an investigation into whether or not the child
is in need of protective services, but it does trigger an investigation by a social worker into
whether a different guardian should be appointed. This might give rise to consideration of
appropriate protective services, depending on the circumstances.
See Chapter 10 of this Guide on guardianship after the death of a parent or guardian for
more information.
 Child Care and Protection Act, section 249(4), 115

3.3 Reporting by children
The principle of child participation also applies to reporting. A child may report abuse or neglect
involving themselves or another child. There are no rules about the format of this report – the
child may communicate the problem in any way.
The child can make this report to a broad range of people – a community child care worker,
a social auxiliary worker, a State or a private social worker or a member of the police. Anyone
who receives such a report from a child must refer the matter to a designated social worker
within 48 hours, who must arrange for an investigation. The report is otherwise dealt with in
the same way as any other report about a child who needs help.

Can you believe
it? This young
boy has come to
the police station
to complain that
his grandfather
makes him herd
the cattle and will
not allow him to
go to school. What
has happened
to respect for
the elders?
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 Child Care and Protection Act, section 133
 Child Care and Protection Regulations, regulation 45

If this child is regularly absent from
school, he may be in need of protective
services. It is not right for his grandfather
to deny him the right to education.
The law allows children to report mistreatment. Abuse
and neglect often happen in private. If the child does not
speak out, there may be no one who can help. This young
boy is brave to seek help. We have a duty to assist him.
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3.4 Protection for people who make good faith reports
There are rules to protect people who make a mandatory or voluntary report in good faith. A
good faith report is one that is a reasonable suspicion based on true facts. A report is NOT in
good faith if it is false or misleading.
(1) A person making a good faith report is entitled to have his or her identity kept confidential.
There is one exception: The identity of the person making the report may be disclosed if
this is necessary in the interests of justice.
For example, suppose the report involved a school teacher who was abusing young
children. The person who made the report might have information that is crucial to getting
a criminal conviction against the teacher, so he or she might have to be subpoenaed to
testify in court.
(2) A person making a good faith report is protected against civil claims, such as a court case
for defamation. This protection is necessary to encourage people to make reports that may
protect children.
For example, suppose that a teacher reported a suspicion of child abuse after a young
learner repeatedly came to school with serious bruises. In fact, the injuries all resulted
from lively play with an older brother, even though the parents were doing their best to
monitor and safeguard the children. The teacher made the report in good faith. The
parents cannot sue the teacher for damages for injuring their reputation.
 Child Care and Protection Act, section 132(5)

Potential penalties for making intentionally false reports
A person who knowingly makes a false report could be charged with any one of several crimes:
I

I

I

I

I

fraud: unlawfully making, with intent to defraud, a misrepresentation which causes actual
prejudice or which is potentially prejudicial to another
perjury: the unlawful and intentional making of a false statement in the course of a judicial
proceeding (including a statement intended for use as evidence in such a proceeding) by an
individual who has taken an oath or made an affirmation
contravention of section 300(3) of the Criminal Procedure Ordinance 34 of 1963: contradicting a statement made under oath (such as in an affidavit) with a conflicting statement also
made under oath (such as in a subsequent affidavit or under cross-examination in court)
contravention of section 9 of the Justices of the Peace and Commissioners of Oaths Act 16
of 1963: making a false statement in a sworn document such as an affidavit
defeating or obstructing the course of justice, which covers obstruction by means of fabricating false evidence.
 CR Snyman, Criminal Law, 3rd edition, Butterworths, 1995 at pages 318-319, 322
 S v Mouton & Others 1993 NR 260 (HC)
 S v Ipinge 1997 NR 181 (HC)
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I know how to
get back at my
ex-girlfriend.
I am going to
tell the police
that she is
abusing her
child. I know
this is not true,
but it will make
lots of trouble
for her.

You must not do such a stupid thing! You can get in trouble for making a report
of child abuse when you KNOW that it is false. You could even end up in prison!

I am surprised you would think
of doing such a thing! Police and
social workers have their hands
full trying to help children who
really need their help. It is a
serious thing to waste their
time with a false report.

Do the reporting duties apply to a situation
where a pregnant woman acts in ways that might
endanger the health of the unborn child?
The answer is no. Actions affecting a foetus are not covered by the Act.
The Act requires reporting in respect of any “child” who may be in need of care or protection.
A “child” means “a person” under the age of 18 years.
Under Namibian common law, “personhood” (in the sense of the ability to have legal rights,
duties and capacities) begins at birth. Foetuses can be protected in some respects by the
nasciturus fiction, whereby the rights and interests of a foetus are “kept in abeyance” until
after live birth. In other words, the foetus does not have legal rights, but a child once born is
able to exercise certain rights as if the rights dated from the time of conception rather than
from the time of birth. Another theory which produces the same conclusion is that the right
of action for injuries to a foetus is completed only after the child is born alive. For example, if a
pregnant woman’s injuries result in injuries to the foetus which persist after birth, the child
once born is entitled to compensation for the injuries originally obtained as a foetus.
On the more general question of protection for the health of a foetus that may be endangered
by a pregnant woman’s decisions, this issue is a complicated legal one because it involves the
intersection between the rights of the mother and the future interests of the unborn child.
Namibian law has not tackled this issue yet. In other countries, it has been noted that when
women’s actions during pregnancy are subject to possible prosecution or control, women may
refrain from seeking prenatal care, avoid treatment for substance abuse problems or suffer psy
chological distress – which can also be harmful to the foetus.
 RA Jordaan & CJ Davel, Law of Persons, Juta, 2005, pages 3-5, 11-15
 DSP Cronjé, The South African Law of Persons and Family Law, Butterworth’s, 1986, page 11
 Pinchin v Santam Insurance Co Ltd 1963 (2) SA 254 (W), pages 259-60
 Road Accident Fund v Mtati 2005 (6) SA 215 (SCA) (see paragraph 40:

“As far as a possible claim against a child’s mother for prenatal injuries is
concerned, such a claim will only lie if and to the extent that an enforceable
legal duty on the part of the mother towards her child is recognised,
a matter on which no opinion need be expressed at this stage.”)

16

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

OVERVIEW of
child protection process

Helping a child who is
in need of protection
Once a report is made, a designated social
worker will investigate the case. In some
cases it may be necessary to remove the
child or the alleged offender from the
home immediately, to keep the child safe
while the investigation is underway.
The children’s court will review the social
worker’s report and hold a hearing if
necessary. The child’s parent, guardian or
care-giver will have a chance to give input.
The child’s views will also be given due
consideration in light of the child’s age and
maturity.
The court can order a range of interventions to address the child’s problems. If
necessary, the court can order that the
child must live somewhere else for a
specified period, such as in kinship care,
foster care or a children’s home. The court
might also order a particular person to
stop abusing the child or having contact
with the child. There are many options.
The order will depend on the situation.
The process is explained in more detail in
the following sections of this chapter.

A “designated social worker” is a State
or private social worker authorised by the
Minister to carry out specific tasks.

REPORT TO SOCIAL WORKER OR POLICE.
Initial assessment of risk to child
within 24 hours

Immediate removal of child or alleged
offender if necessary to keep child safe.
If a child is removed, the parents must be
informed immediately, and a court hearing
must confirm the removal within 5 days.

Social worker investigation and report to
court within a maximum of 45 days.

Social worker
says child
IS NOT
in need of
protective
services.
Finding must
be reviewed by
children’s court.

Social worker
says child IS in
need of protective
services. Finding
must be confirmed
after a hearing
by the children’s
court involving all
relevant persons.

Court finds
that
child IS NOT
in need of
protective
services:
Court may
still order
appropriate
interventions,
but may not
remove the
child from the
usual home.

Court finds that
child IS in need
of protective
services:
Court will make
an appropriate
order, which
may include
placing child in
alternative care.
If so, social
workers will
provide services
aimed at
reuniting the
family where
possible.

 Child Care and Protection Act,

section 33
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4. Immediate response to report
Once a report is made, a social worker will investigate the case. In some cases it may be necessary
to remove the child or the alleged offender from the home immediately, to keep the child safe
while the investigation is underway.

4.1 Initial assessment
When a police officer or a social worker receives a report that a
Removals are
child may be in need of protective services, he or she must make
discussed in section 5
an initial assessment of the situation within 24 hours. The purof this chapter.
pose of the initial assessment is to determine whether the child’s
safety or well-being appears to be at immediate risk. This assessment must also consider whether
it is necessary to remove the child from the home – with a warrant or without a warrant in cases
of extreme urgency – or whether it is necessary to remove the alleged offender from the home.
If the report includes a reasonable suspicion that a
crime has been or may be committed, the police
officer or social worker who received the report must
take appropriate action – such as opening a docket,
seeking an arrest warrant, or instituting a police investigation.
 Child Care and Protection Act, section 134(1)-(2)

4.2 Referral to designated social
worker
If the police official or social worker who receives the report
is not a designated social worker, that police official or
social worker must submit the report to a designated social
worker within 48 hours. (If the 48-hour period expires on
a day that is not a court day, then the deadline will be the
next court day.) The police official or social worker should
also pass on information on any steps already taken, such
as the removal of the child or the alleged offender.
 Child Care and Protection Act, section 134(3)

4.3 Initiation of social worker
investigation

We got a report that Mr X was
holding children captive in the
warehouse and forcing them into
sex work. A team of social workers
immediately took the children to
a place of safety and arranged
for a medical check-up. We got
a warrant to arrest Mr X and
dispatched the Serious Crimes Unit
to collect evidence at the scene.

A “designated social worker” is
a State or private social worker
authorised by the Minister to
carry out specific tasks.
 Child Care and Protection Act,

section 33

When a report indicating that a child may be in need
of protective services is referred to a designated social
worker, that social worker must report the matter without delay to the Director responsible
for child welfare services in the Ministry, and start an investigation.
 Child Care and Protection Act, section 134(4)
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Mechanisms to trigger a social worker investigation
into whether a child needs protective services
Reports from a member of the public or a professional that a child may be in need of protective services are only one way to trigger a social worker investigation. In total, there are
11 mechanisms which trigger an investigation into whether a child is in need of protective
services. These are all methods for bringing attention to the fact that a child may need government help or protection. A few of the mechanisms overlap, but the goal is to make sure that no
need for help goes unrecognised.
(1) Report that a child may be in need of protective services: There must be an investigation
whenever a member of the public (including a child) or a professional working with
children makes a report that a child may be in need of protective services. Child Care and
Protection Act, sections 132(1) or (3), 133(1)

(2) Court direction after removal of child: When a child is removed from the usual home on an
urgent basis for the child’s own safety, the children’s court must review the removal within
five days. The court must direct a designated social worker to carry out an investigation
in these circumstances, unless the court finds that it is safe to return the child to the usual
home. Child Care and Protection Act, section 138(2)
(3) Court referral for investigation during another court case: Any court conducting proceedings that involve or affect a child may order an investigation. For example, concerns about
a child’s well-being might arise in a court case about divorce, maintenance, domestic
violence, custody, guardianship or access. Child Care and Protection Act, section 42(1)-(2)
(4) Young offenders: If an accused under age 18 is on trial for any crime, the criminal court
can halt the trial and refer the accused for investigation into whether he or she is a child
in need of protective services. This referral can even take place after conviction (such as
during the court’s consideration of sentence), in which case the conviction will be treated
as if it never took place. Criminal Procedure Act 51 of 1977, section 254
(5) Abandoned child: There must be an investigation when any person reports an abandoned
child. Child Care and Protection Act, section 227
(6) Child labour or child exploitation: There must be an investigation when any person reports
illegal child labour or child exploitation. Child Care and Protection Act, section 234(6)
(7) Child trafficking: There must be an investigation when any person reports information
about child trafficking, or when a suspected victim of child trafficking is repatriated from
another country to Namibia. Combating of Trafficking in Persons Act, sections 12(5)-(6),
18(b)(iii), 21

(8) Misuse of child grant: There must be an investigation when any person, including a child,
reports a suspicion that someone is receiving a child grant under false pretences, or failing
to use grant money for the benefit of the child. Child Care and Protection Act, section 249(4)
(9) Investigation into complaints about a guardian or tutor: When the children’s court
receives a complaint that a child’s guardian or tutor is not acting in a child’s best interests,
the court must order an investigation into the complaint by a designated social worker.
Although this investigation is focused on the complaint, it could bring to light a need for
protective services for the child. Child Care and Protection Act, section 115(2)
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(10) Investigation without a report from anyone: An investigation must be started whenever
it comes to the attention of a designated social worker that a child may be in need of
protective services. For example, the social worker may come across information about a
child who needs help while doing routine work in the community, or from a report in the
press. Child Care and Protection Act, section 134(4)
 Child Care and Protection Act, section 139
(social worker’s powers and duties to investigate)

5. Removals
It may take several weeks for a social worker to
complete an investigation into the situation of a
child who may be in need of protective services.
Yet there could be situations where the child is
in immediate danger. A member of the police
or a social worker who receives a report that a
child may be in need of protective services must
conduct an initial assessment of the situation
within 24 hours. This assessment may indicate
that the child OR an alleged offender should
be removed from the home IMMEDIATELY to
protect the child’s safety and welfare. In that
case, the police or social worker can approach a
children’s commissioner for the issue of a warrant
for the removal, or carry out the removal without
a warrant if the circumstances require it.

Report made to social
worker or police


IMMEDIATE ASSESSMENT
(within 24 hours)

Possible
temporary
removal of
child to place
of safety

Possible
temporary
removal
of alleged
offender

(with or
without
warrant)

(with warrant
or police
notice)

Warrants
Who approaches the court for a warrant: The warrant application
will normally be made by the police or the social worker who received
the report concerning a child who may be in need of protective
services, or the designated social worker who is conducting the
investigation.
No prescribed form: There is no specific form for warrants for
removals.
Person rather than place: The Act contemplates warrants that
cover the person being sought rather than applying to a specific
place. This allows for better protection of the child. If the warrant
covered only a specific place, instead of any place where the child or alleged
offender is, a person could frustrate the warrant by simply moving themselves or the child to
different premises. If the court had to issue a new warrant in such circumstances, it might be too
late to protect the child from harm.
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REMOVALS
Method

Standard

Basis for removal

Removal procedure

Removal of alleged offender
with a
WARRANT
issued by a
children’s
commissioner
and an
assessor

safety or wellbeing of child at
imminent risk
AND
the removal is
“necessary for
the safety and
well-being of
the child”

I

by POLICE
NOTICE
(without a
warrant)

will be in best
interests of
the child

I

I

I

Information: Removal can be
justified by any sworn information.
Decision: Children’s commissioner
must be assisted by an assessor
in deciding on the request for the
warrant. Removal remains in force
until alleged offender appears before
children’s court. (No procedure or
date for this is specified.)

I

Information: Removal must be
justified by a report (from anyone)
that a child may be in need of
protective services.
Decision: Police make decision for
initial removal, but alleged offender
is required to appear at children’s
court on next court day after the
notice was issued and may then
present reasons against the removal.

I

Information: Removal can be
justified by any sworn information.
Decision: Children’s commissioner
must be assisted by an assessor in
deciding on the request for the warrant.
Notice: Child’s parent or guardian
must be informed of removal within
24 hours
Review of removal: Removal and
placement must be reviewed by
children’s court as soon as possible,
but within a maximum of five days.

I

Information: Removal can be
justified by any “reason to believe”.
Decision: Police or designated social
worker. Person who carried out
the removal must give the clerk of
children’s court a sworn statement
justifying removal without a warrant
by next court day at the latest.
Notice: Child’s parent or guardian
must be informed of removal within
24 hours
Review of removal: Removal and
placement must be reviewed by
children’s court as soon as possible,
but within a maximum of five days.

I

I

I
I

Who removes? The person
authorised by the warrant
police officer, designated social
worker, or other person),
acting alone or accompanied
by a police officer.
Use of force: It is permissible
to use reasonable force to
overcome any resistance.
Who removes? Police.
Use of force: Normal rules
governing police apply.
Form: The police notice must
be on Form 15.

Removal of child
WITH a
warrant issued
by a children’s
commissioner
and an
assessor
Child must
be taken to
place of safety
or temporary
safe care.

safety or wellbeing of child at
imminent risk
AND
the removal is
“necessary for the
safety and wellbeing of the child”

I

Child must
be taken to
place of safety
or temporary
safe care

I

I

I
I
I
I
I

I

I

I

WITHOUT a
warrant

I

I

child faces a
substantial risk
of serious harm
delay in obtaining
a warrant would
likely jeopardise
the child’s safety
and well-being
AND
removal is
the best way
to secure the
child’s safety
and well-being.

I
I

I

I

I

I

I

Who removes? Person
authorised by the warrant
(police officer, designated
social worker, or other
person); designated social
worker or other person can
act alone or accompanied by
police.
Use of force: It is permissible
to use reasonable force to
overcome any resistance to
the removal of the child.
Who removes? Police or
designated social worker
Use of force: Not explicitly
discussed, but it is a crime
to hinder or obstruct such a
removal.
Form: There is no form
required for removing a
child without a warrant.
The person who removed
the child must give a sworn
statement to the clerk of the
court by the next court day.

The best interests of the child must be the determining factor in any decision on removal of the child.
All relevant facts must be considered.
The safety and well-being of the child must be the first priority.
The views of the child must be considered where possible.
The alternative of removing the alleged offender must be considered.
A person who removed a child must complete Form 14 as authority for the child’s temporary placement after
the removal.
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5.1 Removal of alleged offender
The possibility of removing an alleged offender
instead of the child is a new innovation. It is similar
to the approach taken in the Combating
of Domestic Violence Act 4
of 2003, where the court
can issue a protection order
directing the abuser to leave
the common home instead
of placing the burden of
moving on the victim of the
abuse. The theory is that the
inconvenience should fall on
the person who is alleged to
have created the problem by
violating a law in respect of
his or her behaviour towards a child.
Neither the procedures for removal of an alleged offender with a warrant
nor by means of a police notice include any requirement to specify the crime that the person
is alleged to have committed – but only the reason why the removal is necessary to protect
the child. These reasons may describe the alleged crime in most instances, but there is no
specific requirement that the alleged crime be indicated.

Removal of alleged offender with a warrant: A children’s commissioner who finds that
the safety or well-being of a child who resides in the court’s jurisdiction is at imminent risk
AND the removal is “necessary for the safety and well-being of the child” can issue a warrant
authorisng a police officer, designated social worker, or other authorised person to search for
and remove an alleged offender from the place where the child resides.
The children’s commissioner must be assisted by an assessor when
considering an application for a warrant for the removal of an
alleged offender. It will be necessary for the mechanisms involving
assessors to work quickly and efficiently to avoid procedural delays
that could endanger the child.

“Assessors”
are persons
with special
expertise who
assist a children’s
commissioner

The alleged offender must be identified with enough detail to be sure
that the warrant will be applied to the right person.
The person authorised by the warrant may –
I enter any premises where the alleged offender named in the warrant
is believed to be present
I remove the alleged offender from those premises
I carry out the instructions of the court.

in particular
cases. They help
decide questions
of fact, but not
law. Assessors are
explained in more
detail in Chapter
6 of this Guide.

The authorised person can act alone or accompanied by a police officer.
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For example, where a social worker is carrying out the removal, it may be wise for an armed
police officer to come along for protection.
The person authorised by the warrant can use reasonable force to overcome any resistance.
For example, it is permissible to break a door or window in order to gain entry if necessary,
after first announcing the purpose of the visit and demanding entry.
It is a crime to hinder or obstruct police, a social worker or any other person authorised
to carry out a warrant. The penalty is a fine of up to N$20 000, or imprisonment for up to
five years, or both.
The person who carried out the removal of the alleged offender must inform the clerk of the
children’s court which issued the warrant that the removal has been completed. This notice
must take place by the next court day at the latest.
The clerk must record information about the removal in a court register kept for that purpose,
and file the related documentation (including a copy of the warrant) in the appropriate file.
A warrant, which is issued without notice to the alleged offender, will order the removal of
the alleged offender from the home until that alleged offender appears before the children’s
court. No specific procedure for this court appearance is specified in the Act or the regulations.
A further order about removal of the alleged offender from the home, or a prohibition
on contact with the child, may be made at the conclusion of the ensuing child protection
proceeding.
 Child Care and Protection Act, section 135(1)(b)
 Regulations relating to Children’s Court Proceedings, regulation 12(d)
 Child Care and Protection Regulations, regulations 46, 48

Samuel’s teacher at school made a report to the
police because Samuel came to school with cuts
and bruises several times. He refused to say what
happened at first, but then he told the teacher
that his father is beating him and his mother.
The father told them that he would kill them both
if they went to the police, and Samuel’s mother
has a broken arm from his father’s last beating.
We are going to remove Samuel’s father from the
home right away with a police notice to make sure
that the father does not hurt them again. He can
go to court tomorrow to tell his side of the story.
Removal of alleged offender by police notice: If a report that a child may be in need
of protective services is made to police, the police may issue a written notice for removal of an
alleged offender. This procedure can substitute for a warrant if police are satisfied on the basis
of the information in the report that it would be in the best interests of the child for the alleged
offender to be removed from the place where the child resides.
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The written notice must be on Form 15, which is appended to the Child Care and Protection
Regulations. This notice must contain certain information:
I The notice must state the name, surname, residential address and occupation of the alleged
offender.
I The notice must call upon the alleged offender to leave the home or place where the child
resides.
I The notice must forbid the alleged offender from entering that place where the child resides
or having contact with the child until the court hearing takes place.
I The notice must call upon the alleged offender to appear at the children’s court at a specified
place, time and date to give reasons why the removal should not be confirmed. This procedure
must take place on the next court day after the notice was issued. The court date must be
speedy to minimise unfairness to the person who was ordered to leave, in case a mistake has
been made.
I The notice must contain a certificate signed by the police, saying that he or she gave the
original copy of the notice to the alleged offender and explained what it means.
It is a crime for the alleged offender to ignore the direction in the notice to appear in court
on the date and time given. If he or she does not show up, the court could issue an arrest
warrant. If the alleged offender is convicted of the crime of failure to appear in court, the
punishment can be a fine of up to N$20 000, or imprisonment for up to five years, or both.
The police must immediately forward a duplicate original of the written notice to the clerk of
the children’s court.
On the court date, the alleged offender will have a chance to tell the court his or her side of the
story. The children’s court will also consider the circumstances which led to the written notice.
This proceeding is a summary enquiry. The court has several options on how to proceed:
I The court may issue an order prohibiting the alleged offender from entering the place where
the child resides and/or from having any contact with the child for a specified period of
time. It may also order that the alleged offender will be responsible for the maintenance of
his or her family during this period.
I The court may order that the alleged offender may enter the place where the child resides
or have contact with the child only under specified conditions.
I The court may make any other appropriate order.
It is a crime for the alleged offender to refuse to vacate the child’s home, or to have
contact with the child in violation of the court order. The punishment can be a fine of up
to N$20 000, or imprisonment for up to five years, or both.
If the court finds that the removal of the alleged offender was a misuse of police power,
it can direct the clerk of court to notify the relevant police station commander. This could
result in disciplinary proceedings. But a removal carried out in good faith, in a reasonable
response to the information available, would not be considered misuse.
The clerk must record information about the removal in a court register kept for that purpose,
and file the related documentation (including a copy of Form 15) in the appropriate file.
 Child Care and Protection Act, section 137
 Child Care and Protection Regulations, regulations 47-48
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REMOVAL OF AN ALLEGED OFFENDER
with a WARRANT versus a POLICE NOTICE
Basis for removal: Note that a WARRANT for the removal of an alleged perpetrator can be
based on any sworn information (s. 135(1)), while a removal on the basis of a POLICE NOTICE
can take place ONLY where a report that the child may be in need of protective services has
been made to the police by a professional who works with children (including a social worker)
or a member of the public (including a child) (s. 137(1)).
Standard: The standard which justifies removal with a WARRANT issued by a children’s court
is that “the safety or well-being of a child… is at imminent risk” and the removal is “necessary for
the safety and well-being of the child” (s. 135(1)). This standard seems higher than the standard
for removal by POLICE NOTICE, which is that the removal “will be in the best interests of the
child” (s. 137(1)).
Use of force: The procedures regarding removal of an offender with a WARRANT authorise
the use of reasonable force to overcome any resistance (s. 135(4)). The use of force is not
mentioned in respect of removal of an offender by means of a POLICE NOTICE, meaning
that the usual rules on use of force by police the course of their duties would apply.
Court date: No specific time period for the alleged offender’s appearance in court is specified
when the removal took place by means of a WARR ANT. A person removed by means of a
POLICE NOTICE has an immediate opportunity to challenge the removal in court, on the
very next court day (s. 137(1)(c)).

5.2 Removal of child
A child can be removed from the usual residence while the investigation and child protection
hearing are pending if this is necessary for the child’s safety and well-being. A child who is
removed will be placed in a place of safety or other temporary safe care.
A place of safety is a place approved by the Ministry for the short-term, temporary reception
and care of children.
Temporary safe care means care of a child in a residential child care facility or by a person
approved as a foster parent or by a family member of the child. It refers to a place where
the child can be safely accommodated pending a decision or court order concerning the
placement of the child.
A prison or a police cell may NOT be used as a place of safety or temporary safe care.

CHILDREN’S HOME
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Factors to guide removal of a child with or without a warrant
The best interests of the child must be the determining factor in any decision on whether a child
in need of protective services must be removed to a safe place. All relevant facts must be considered.
I The safety and well-being of the child must be the first priority.
I The views of the child must be considered where possible.
I The alternative of removing the alleged offender must be considered.
 Child Care and Protection Act, sections 135(6) and 136(3)

Removal of child with a warrant: A children’s commissioner who finds that the safety or wellbeing of a child who resides in the court’s jurisdiction is at imminent risk AND the removal is
“necessary for the safety and well-being of the child” can issue a warrant authorising a police
officer, designated social worker, or other person to search for and remove a child, and place the
child in a place of safety or other temporary safe care.
The children’s commissioner must be assisted by an assessor when
considering an application for a warrant for the removal of a child.
It will be necessary for the mechanisms involving assessors to
work quickly and efficiently to avoid procedural delays that could
endanger the child.
The child must be identified with enough detail to be sure that the
warrant will be applied to the right person.
The person authorised by the warrant may
I enter any premises where the child named in the warrant is believed
to be present
I remove the child from those premises
I carry out the instructions of the court.

“Assessors”
are persons
with special
expertise who
assist a children’s
commissioner
in particular
cases. They help
decide questions
of fact, but not
law. Assessors are
explained in more
detail in Chapter
6 of this Guide.

The authorised person can act alone or accompanied by a police officer.
For example, where a social worker is carrying out the removal, it may be wise for an armed
police officer to come along for protection.
The person authorised by the warrant can use reasonable force to overcome any resistance.
For example, it is permissible to break a door or window in order to gain entry if necessary,
after first announcing the purpose of the visit and demanding entry.
It is a crime to hinder or obstruct police, a social worker or any other person authorised
to carry out a warrant. The penalty is fine of up to N$20 000, or imprisonment for up to five
years, or both.
The clerk must record information about the removal in a court register kept for that purpose,
and file the related documentation (including a copy of the warrant) in the appropriate file.
 Child Care and Protection Act, section 135
 Child Care and Protection Regulations, regulations 46, 48
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A children’s court presiding officer who is approached to issue such an order will need to
bear in mind that the consequence is likely to be a serious invasion of family privacy and forcible
removal of a child in a situation where only limited information is available.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection”
in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007,
updated in 2012, page 9-11 (discussing similar provisions in the South African Children’s Act 38 of 2005)

Removal of a child without a warrant: Police or a designated social worker can remove a
child from the home without a warrant if there is reason to believe that –
I the child faces a substantial risk of serious harm
I any delay in obtaining the warrant would likely jeopardise the child’s safety and well-being;
and
I the removal of the child from the home environment is the best way to secure the child’s
safety and well-being.
It is a crime to hinder or obstruct police or a social worker who is removing a child under
these circumstances. The penalty is a fine of up to N$20 000, or imprisonment for up to
five years, or both.
Because it is a drastic step to act without court authorisation, misuse of this power is grounds
for disciplinary proceedings against police or a social worker. But a removal carried out in
good faith, in a reasonable response to the information available, would not be considered
misuse.
As discussed below, the person who carried out a removal of a child without a warrant must
give the clerk of children’s court a sworn statement explaining why removal without a
warrant was necessary by the next court day.
 Child Care and Protection Act, section 136
 Child Care and Protection Regulations, regulation 48

I got a report from a neighbour that a young baby
had been screaming for hours. We went to the
house and found both parents passed out drunk.
No one was looking after the baby at all. We took the
baby to a place of care right away. It was not safe
to leave the baby there in order to get a warrant.

This particularly drastic remedy is only appropriate for situations where there is insufficient
time to go to court for authorisation because the child is in a situation of imminent harm of a
serious kind.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection”
in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007,
updated in 2012, page 9-13 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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5.3 Follow-up to removal of child
Authority for temporary placement: A person who has removed a child must complete Form 14,
which is appended to the Child Care and Protection Regulations, to serve as authority for
placing the child in a place of safety or temporary safe care. This form must be submitted to the
person or facility where the child will be cared for at the time when the child is placed there.
They can show this authority to anyone who challenges the temporary placement of the child.
This placement authority is valid until the children’s court makes an order in the matter.
A copy of Form 14 must go to the clerk of the children’s court for inclusion in the case file.
 Child Care and Protection Act, sections 135(7), 136(6)
 Child Care and Protection Regulations, regulations 46(1)-(2), 48(2)(a)

Rules about the placement of children in places of safety
A child must be placed in a place of safety in the community or region in which the child
normally resides if this is practicable and consistent with the best interests of the child.
A child must be placed with a foster parent in preference over other types of places of safety, if
this is consistent with the best interests of the child and the interests of community safety.
Where a place of safety accommodates multiple children, children awaiting criminal trial or
sentencing must be kept separately from other children.
 Child Care and Protection Act, section 64(7)-(8)

Notice to parent, guardian and care-giver within 24 hours: The person who carried out
the removal must inform the child’s parent or guardian – or any other person who had care of
the child at the time of the removal – within 24 hours (or even sooner if possible), if that person
can be traced. If the child’s parent or guardian cannot be traced, then the investigating social
worker can use print or broadcast media as a method of contacting them.
This notice must include the reasons for the removal of the child and the date of the child’s
appearance in the children’s court. There is no prescribed form for the notice, but a copy
of Form 14 (the authority for placing the child in a place of safety or temporary safe care)
must be included.
 Child Care and Protection Act, sections 135(5)(a), 136(2)(a)
 Child Care and Protection Regulations, regulation 46(3)-(4)

Notice to clerk of children’s court by next court day: The person who carried out the
removal of the child must notify the clerk of the children’s court that the removal has taken
place by the next court day after the removal (at the latest).
The person who carried out the removal must give the clerk a copy of Form 14 (the authority
for placing the child in a place of safety or temporary safe care).
If there was no warrant, the person who carried out the removal must also give the clerk a
sworn statement saying why removal without a warrant was necessary.
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The clerk must record information about the removal
in a court register kept for that purpose and place the
documentation in the appropriate file.
 Child Care and Protection Act, sections 135(5)(b), 136(2)(b)
 Child Care and Protection Regulations, regulation 48

Access to child in temporary placement: The person
entrusted with the child’s temporary care must allow certain
people access to the child while the child protection hearing
is pending:
I a medical doctor or other health care provider
I a legal practitioner representing the child
I the designated social worker assigned to the child’s case
I any other person approved by the designated social
worker.
Depending on the circumstances of the case, the
social worker will decide if the child’s parent, extended
family members or others may have access to the child
during this period.
 Child Care and Protection Regulations, regulation 48(5)(a)

Duties of person caring for child in temporary placement:
The person who has charge of a child in a temporary place
ment must immediately notify the designated social worker
of any difficulties with the placement.
For example, the social worker should be notified of any
emotional or health problems manifested by the child,
or if someone makes threats or attempts to remove the
child from the placement.

Removal of child
with or without warrant

Parent/guardian/caregiver
must be informed
within 24 hours

Clerk of children's court
must be informed
by next court day

Hearing to review
removal and placement
within 5 days
Court may:
confirm temporary
placement
�		 order an alternative
placement
�		 order return of
child to home.
�		

Social worker
investigation and report
within 30 days

The person who has charge of a child in a temporary placement must also inform the Director
responsible for child welfare services in the Ministry if the placement has not been confirmed
by court order within seven days after the child was placed in his or her care.
The children’s court should hold a hearing to review the removal and placement within five
days. This is an extra safeguard in case this procedure fails.
 Child Care and Protection Regulations, regulation 48(b)-(c)

5.4 Hearing to review removal and placement of child
When a child is removed from his or her home, the child must be brought before a children’s
court as soon as possible – but no later than five days after the removal – for the purpose of
reviewing the removal and the placement of the child.
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The children’s court must consider the reasons for the temporary placement of the child and
any other information provided by –
I the parent, guardian or care-giver of the child
I the member of the police or the social worker involved in the removal
I any other person with relevant information.
The child, if of sufficient age and maturity, should also be consulted in line with the principle
of child participation.
The children’s court must then –
I confirm the removal of the child and the temporary placement in alternative care
I order placement of the child in other temporary alternative care
OR
I direct that the child be restored to the custody of the parent, guardian or other care-giver.
If the temporary placement is confirmed, the court order becomes the new authority for the
placement, replacing the form provided to the temporary care-giver at the time of the removal.
The children’s court may also direct the clerk of the children’s court to notify the relevant
police station commander or the registering authority for the social worker of any misuse of
power in respect of a removal.
Unless the child is returned to the usual home because the removal was not really necessary,
the court must direct the designated social worker to compile a report on whether the child is
in need of protective services within 30 days.
 Child Care and Protection Act, section 138

6. Social worker investigation
A report or information that a child may be in need of protective services will trigger an investigation
by a designated social worker, whether or not the child has been removed from the home pending
the outcome of that investigation.

6.1 Timeframe for social worker investigation
The timeframe for the investigation is shorter if there has been a temporary removal. The
investigation must be completed within 45 days if the child was NOT removed from the home,
and within 30 days if the child was removed.
The social worker doing the investigation must remember that all reports must be reviewed
by a channelling officer in the Ministry before they are submitted to a children’s court. The
social worker must be sure to allow time for this review, and time for any corrections or
additions which may be required.
The social worker who is doing the investigation can make a written request to the court for
more time to complete the investigation if necessary.
 Child Care and Protection Act section 139(1)-(2)
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SOCIAL WORKER INVESTIGATION
REPORT TRIGGERS INVESTIGATION
Report or information received that a child may be in need of protective services
Emergency REMOVAL of child

NO emergency removal of child

child brought before court
within 5 days

report of social worker investigation
due in 45 days

report of social worker investigation
due 30 days later
The social
worker report will conclude
that the child either
IS or IS NOT
in need of protective services.

MEETING THE DEADLINE
A social worker who is preparing a report on
a child who may be in in need of protective services must remember
to allow time for review of the report by the channelling officer in the Ministry,
and time for any corrections or additions which may be required.

EXTENDING THE DEADLINE
The social worker may submit a written request to the children’s commissioner
for an extension of the deadline. The children’s commissioner may
authorise an extension if there is a good reason to do so.

6.2 Procedure for social worker investigation
In order to conduct the investigation, the designated social worker may do any of the following:
I question any person who may have relevant information
I evaluate the child’s family circumstances
I evaluate the child’s environmental circumstances
The child’s environment would include the extended family, school, church and community.
I identify sources of verification for alleged neglect, maltreatment or abuse of the child
I assess the level of risk to the child’s safety or well-being
I identify protective and supportive factors in the home and broader environment
These could be forms of protection and support that are already in place, or potential aids
which could be put into place.
I assess the child’s developmental, therapeutic and other needs
I request entry into any premises to obtain relevant information
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I

I

I

enter and search any premises without a warrant IF there
is good reason to believe that the delay involved in getting
a warrant would frustrate access to relevant information
which is critical to the investigation
A residence may be searched without a warrant
ONLY IF the owner or occupier consents OR the
designated social worker reasonably believes that a
warrant would be granted but the delay in getting
it would defeat the purpose of the search.
arrange to be accompanied by a member of
the police
recommend any appropriate protective
measures or intervention in terms of the Act.

The social worker must remember to apply the principle
of child participation.
 Child Care and Protection Act, section 139(3)-(4)

I had a long talk with
Mary about her family
circumstances. She
is only 7 years old,
but she shared useful
information about her
situation. She is afraid
of the uncle who lives in
the home. She says that
he drinks something
brown in a bottle and
then starts shouting
and sometimes
breaking the furniture.
She says that she
likes living with her
mother when her
uncle is not at home.

IMMEDIATE ACTION ON POSSIBLE CRIMES
If the investigation indicates that a crime relating to child abuse, child neglect or trafficking has
taken place, the social worker must report this to the police immediately for investigation.
 Child Care and Protection Act, section 139(8)

6.3 Report for social worker investigation
Contents of report: The social work report should be compiled on Form 16, which is appended
to the Child Care and Protection Regulations. The report must contain certain information, to
make sure that it is complete and thorough.
I The report must contain the personal details of the social worker making the report.
I The report must have an introduction explaining the reasons for the investigation.
I The report must include history and background on the matter which must be decided by
the children’s court.
I The report must give reasons for the removal of the child, if there was a removal.
I The report must address factors relevant to the grounds on which a children’s court may
find that a child is in need of protective services.
These are listed in section 131 of the Act and summarised in the chart which appears in
section 1 of this chapter of the Guide.
I The report must contain details of previous interventions and family preservation services
that have been considered or attempted.
I The report must contain an evaluation of the matter to be decided by the children’s court.
I The report must include the social worker’s opinion on whether the child is in need of
protective services, and the reasons for this opinion.
The children’s court is not bound by this social worker’s opinion, but the social worker’s report
will obviously be influential – so the social worker’s opinion should be clearly explained.
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I

The report must include a motivated recommendation on the court order which is appropriate to
assist the child.
The report must list the sources of the information
it contains.
The report must contain an assessment of the
therapeutic, educational, cultural, linguistic, deve
lopmental, socio-economical and spiritual needs of
the child.
The report must address any written request by a
presiding officer to the designated social worker
concerned.

If the social worker concludes that the child IS NOT
in need of protective services, the report must also
include (if necessary) recommendations on steps to
assist the child’s parent, guardian or care-giver.
These steps could include –
z counselling
z mediation
z prevention and early intervention services
z family reconstruction and rehabilitation services
z assistance with behaviour modification or problemsolving skills
z referral to another suitably qualified person or
organisation.
If the social worker concludes that the child IS in need
of protective services, the report must also include
recommendations on appropriate protective services.
These protective services could include –
z measures to protect the child, such as alternative
placement
z measures to help the family protect a child who
is allowed to remain in the home, or to facilitate
eventual reunification if the child is removed from
the home
z any other measures which could assist the child.

SOCIAL WORKER
INVESTIGATION

TIMELINE FOR SOCIAL
WORKER REPORT
The report must be
completed and
submitted to MGECW
for review by the MGECW
channelling officer.
The report must be
corrected and
re-submitted to MGECW
if required.
The report must be
completed and approved
by the MGECW channelling
officer in time to meet the
30-day or 45-day deadline.
REMOVAL:
The report must be
submitted to court
within 30 days of a court
order confirming the removal
of a child from the home.
NO REMOVAL:
The report must be
submitted to court within
45 days of receiving
information that a child
may be in need of
protective services if
there was no removal
confirmed by the court.

 Child Care and Protection Act,

section 139(5)-(7)

 Child Care and Protection Regulations,

regulation 49(1)
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Review of report by channelling officer before submission to court: A signed copy of
the report must be sent to the appropriate supervisory official in the Ministry two days after it
has been completed. It can be sent by hand, by fax or by email.
This channelling officer must examine the report and respond within five days of receiving it,
unless the deadline for submission of the report to the court requires that the assessment of the
report be done more quickly. The channelling officer may require the social worker to –
(1) correct any error in the report
(2) collect additional information to supplement the content of the report
(3) consult with any person or institution identified by the channelling officer
(4) re-interview a person or institution already consulted by the social worker
(5) re-write the report in accordance with guidelines provided by the channelling officer.
The channelling officer may set a deadline for making the required improvements and
re-submitting the report for approval.
The social worker who did the investigation must submit the report to the clerk of the children’s
court within five days after the final approval of the report by the channelling officer.
When a social worker is carrying out an investigation and preparing the report on the
investigation, he or she must allow time for submitting the report to the channelling officer
for checking, as well as time to make any required improvements, while still complying with
the overall time limit set by the Act for submitting the final report (30 or 45 days, depending
on whether the child was removed from the home).
The channelling process applies to both private and State social workers. The idea is to
provide quality control so that the children’s court will receive thorough and useful reports.
 Child Care and Protection Regulations, regulations 7, 49(3), Form 16

6.4 Report: Child IS NOT in need of protective services
If the investigating social worker believes that the child IS NOT in need of protective services,
the report must be submitted to the clerk of the children’s court with a cover letter signed by
the social worker that clearly states this finding.
The letter should indicate that section 140 of the Act applies (review of social worker’s
report by children’s court).
The children’s court will make a summary review of the findings of the social worker. This
means that the court will consider the social worker’s report, without holding a child protection
hearing and receiving evidence.
The court may agree or disagree with the social worker’s conclusion:
(1) The court may confirm the opinion of the social worker that the child IS NOT in need of
protective services. In that case:
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(a) The court may make no order.
(b) The court may determine that the child “is
living in a situation which is likely to be
detrimental to the child’s best interests and
which, if not addressed, is reasonably likely
to lead to the temporary or permanent
removal of that child”.

Anyone who is unhappy
about a summary court order
for intervention can request a
full child protection hearing.
 Child Care and Protection Act,

section 140(7)

If the court makes this determination, it may summarily make an order for prevention
and early intervention, based on the recommendations contained in the social worker
report. The court may order that –
(a) specified services must be provided to the child and the child’s parent, family or
care-giver, or
(b) the child and the child’s parent, family or care-giver must participate in a specified
programme.
Such an order can cover any period up to a maximum of six months. The court
may also make an order about the monitoring of the services or programme in
question.
If the case resumes after the period of
time covered by an order for specified
prevention or early intervention services, the social worker dealing with
the case must submit a follow-up
report to the children’s court on the
progress made by the family at the
end of the specified period. After
considering this follow-up report,
children’s court may –
I hold a child protection hearing
and issue an order placing the
child in alterative care
I order the continuation of the
early intervention services or
programme for another specified period of up to six months
I make no further order.

Regulation 51, on
resumption of a case
where a child is found
NOT to be in need
of protective
services, requires
the court to hold a child protection hearing
to ascertain the best interests of the child
before making any order for alternative
placement. The entire context of the Act
suggests that it would be inappropriate
for a court to issue an order placing the
child in alternative care in the absence
of a finding that the child IS in need of
protective services at the conclusion of
such a child protection hearing.
 Child Care and Protection Act,

section 140(5)-(6)

 Child Care and Protection Regulations,

(2) The court may find that, contrary to the
social worker’s opinion, it is possible that
the child IS in need of protective services.
In that case, the court will schedule a child protection hearing.

regulation 51

 Child Care and Protection Act, section 140
 Child Care and Protection Regulations, regulation 51
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REPORT:
Child IS NOT in need of
protective services.

If family
objects to
summary
order for
interventions
they can
request full
hearing.
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Social worker report may
include recommendations
for interventions.

Court REVIEWS report:
(1) No order
(2) Order: interventions for maximum 6 months
IF in child's best interests and could prevent
future removal
(3) Full child protection hearing

If services were ordered: Court continues review
at end of intervention period. (Follow-up social
worker report required.)
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6.5 Report: Child IS in need of protective services
If the investigating social worker finds that the child
IS in need of protective services, the report must be
submitted to the clerk of the children’s court with a
cover letter signed by the social worker requesting a
date for a child protection hearing.
The letter should indicate that section 141 of the Act
applies (application for a child protection hearing).
The social worker may arrange for early intervention
services to be offered to the child or the child’s family
as an interim measure.
The next step will be a full child protection hearing.
 Child Care and Protection Act, section 141

REPORT:
Child IS in need of
protective services.

Hearing to begin within 30 days of
application for hearing by social worker

(1) Early intervention services can be provided
as an interim measure.
(2) Hearing must be completed within 60 days.

COURT:
Child needs
no help.

COURT:
Child needs early
intervention services.

ORDER:
Anything but
alternative placement.

COURT:
Child needs
protective services.

ORDER:
Child stays with
family with services.
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7. Child protection
hearing

TIMELINE for child
protection hearing

This section describes the child protection hearing process. It should be read together with Chapter 6 of this
Guide on the general operation of children’s courts.

7.1 Timeframe for child
protection hearing
Start of hearing: On receiving an application for a
child protection hearing, the children’s court must
set a hearing date as soon as possible. The start
date must be within 30 days of the social worker’s
application for a hearing.
Notice: Notice of the hearing must be sent to parties
and other interested persons at least 14 days before
the hearing begins.

Social worker
submits report to clerk of
children’s court
within 30 days or 45 days
of beginning investigation
(depending on whether
the child has been
removed from the home
in the meantime).

Clerk of children’s court
must set hearing date
within 30 days of receiving
social worker report.

Adjournments: A child protection hearing may not
Clerk of children’s court
be adjourned for longer than 14 days at a time. If an
must give notice to
adjournment of a child protection hearing is required,
interested parties
the children’s court may order that the child must –
at
least
14 days before
I remain in the existing place of safety
hearing begins.
I be transferred to another place of safety
I remain in the care of the person who was
caring for the child prior to the hearing
Children’s
Children’s
I be placed in the care of a family member
commissioner
commissioner
or other extended family member
may grant
may enquire
I be placed in temporary safe care, if the
adjournments
into
reasons for
child is not already in such care.
Delays: The children’s court may enquire
into the reason for any delays by any person
in adhering to the time-frames, and make
any order that is appropriate to deal with delays.
If the social worker is responsible for unnecessary
delay, the children’s court may notify the Registrar
of the Social Work and Psychology Council to take
appropriate action.
Conclusion of hearing: The child protection
hearing must be concluded within 60 days from
the date when the hearing started.

of no longer
than 14 days
at a time

unnecessary
delays and take
appropriate action

Children’s commissioner
MUST conclude hearing
within 60 days from
start date

Possible total timeline of up
to 135 days (4.5 months)

 Child Care and Protection Act, sections 142, 144
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7.2 Notice of child protection hearing
Who must receive notice?: There are four categories of persons who must receive notice.
They will overlap with each other in many cases.
(1) Written notice must be given to the child’s parent, guardian or care-giver.

Who is a parent? A parent is defined as a woman or a man who has acknowledged
parentage, or been proved to be the child’s parent. This includes an adoptive parent. It
does NOT include –
I the biological father of a child conceived through rape or incest
I any person who is biologically related to a child because of donating a sperm or an
egg for artificial fertilisation
I a parent whose parental responsibilities and rights in respect of a child have been
legally terminated.
Who is a guardian? Guardian refers to a person who has been legally named as the
child’s guardian, such as someone named as a guardian in a will or appointed by a
court as a guardian after the death of a child’s parents.
Who is a care-giver? A care-giver is someone other than a parent or guardian who
takes primary responsibility for the day-to-day care of a child. It includes –
I a foster parent
I a kinship care-giver, which means a relative or close family friend who is caring for
a child with the permission of the parent or guardian, in terms of a kinship care
agreement or in terms of a court order
I a primary caretaker, which means a person, whether or not related to the child,
who takes primary responsibility for the daily care of the child with the express or
implied permission of the child’s parent or other custodian
I a person who is caring for a child in a place of safety
I the person who is the head of a facility such a children’s home or a child detention
centre where the child has been placed
I the head of a child-headed household where the child in question stays.
(2) Written notice must be given to an extended family member or other person with a close
connection to the child IF the court determines that this person has “sufficient interest”
in the hearing. A person designated by the court as having “sufficient interest” becomes a
party to the case and so must receive all relevant documentation.
Anyone can make a written request to have themselves or another person included
in this way. The investigating social worker may also make a written request to have
someone included in this way.
(3) Written notice must be given to any other party to the case.

Who else is a party to the case? The Minister, a staff member of the Ministry
authorised by the Minister and the Children’s Advocate have the right to be a party to
any proceedings before a children’s court. The child is automatically a party.
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(4) Written notice must be given to a parent, guardian or care-giver who has care of the child
in question at the time, directing that the child must be brought before the children’s court
for the hearing.
If the child is unable to participate (because the child
is an infant or ill), or is unwilling to participate,
the children’s court can order that the hearing take
place without the child. This order can be made at
the beginning of the hearing, or at any point during
the hearing. It can apply to the entire hearing, or
only to a specific issue. The test is what is in the
best interests of the child. The court must record
the reasons for not requiring the child’s presence.

After investigating this case, I can
see that the child has a very close
relationship with her stepmother.

 Child Care and Protection Act, sections 1 (definitions),
53 (parties), 57 (non-participation by child) and 143 (notice)

When must notice be given?: The clerk of a children’s
court must make all reasonable efforts to ensure that a
written notice of a child protection hearing is served at
least 14 days before the hearing begins.
 Child Care and Protection Act, section 143(1)

You can submit a written request
to the court to name her as a
person who has sufficient interest
in the child protection hearing
to become a party. Then she will
receive notice of the hearing and
have an opportunity to be heard
before the court makes its decision.

What information must the notice contain?: No
form is provided for notice to attend a child protection
hearing. However, the Act requires that the notice must
be writing and must contain:
I information about the nature of the hearing
I the date, time and place of the hearing
I the basis of the social worker’s application for a hearing
I the reasons for the removal of the child (if a removal took place)
I information on the types of orders that may be made at the conclusion of the hearing.

It is important for the people who are notified of a child protection hearing to understand
its significance.
 Child Care and Protection Act, section 143(1)

How must the notice be served?: The clerk of the court must make reasonable efforts to
serve the written notice personally or by registered post.
It appears that the broader ranges of methods of service set out in regulation 120 of the
Child Care and Protection Regulations, and in regulation 7 of the Regulations relating to
Children’s Court Proceedings – which apply to many other proceedings in children’s courts
– do NOT apply to child protection hearings. The Act states that the only acceptable methods
of service for child protection hearings are personal service or service by registered post.
 Child Care and Protection Act, section 143(1)
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7.3 Procedure for child protection hearing
The procedure at a child protection hearing is the same as in any other children’s court
proceeding. It is important to note the following points:
I

I

I

I

I

I

I

Legal representation: The court may order that the child must have separate legal
representation – paid for by one or more of the other parties, provided by State legal aid
at State expense or provided by a children’s court assistant. The court may also order that
legal representation for any other party to the case must be provided by State legal aid at
State expense.
Curator ad litem: The court may appoint a curator ad litem to assist the court by independently advancing the child’s best interests.
Pre-hearing conferences and lay forums: The court may order that the parties attempt to
resolve the matter by one of these channels. However, lay-forums will usually be inappropriate
in child protection hearings, because these arise where the family is not responding to
the child’s needs appropriately. Furthermore, the State is an important player in such
proceedings, in contrast to other children’s court matters which arise due to disputes
between family members. Note that lay-forums may NOT be held in respect of a matter
involving the alleged abuse or sexual abuse of a child – which would exclude many child
protection hearings.
Expert reports: The court will already have a social worker’s report before it in any
child protection proceeding. However, it could order another designated social worker,
a medical practitioner, a psychologist, an educational practitioner or any other expert to
carry out an investigation into the circumstances of a child and compile a written report
on any matter.
Child participation and non-participation: Any child of sufficient “age, maturity and
stage of development” has a right to participate in children’s court proceedings, and the views
expressed by the child must be given due consideration by the children’s court. Every child has
a corresponding right to choose NOT to participate in a matter, after being given sufficient
information about the matter to enable the child to make a decision on participation which
is in his or her best interests.
Special protections for children and other vulnerable witnesses: The court can
apply several mechanisms in an attempt to reduce the trauma of a court appearance for
children or other vulnerable witnesses, on their own or in combination.
Privacy and confidentiality: Child protection hearings are closed to the public, and it is
a crime to publish or disclose information that would reveal the name or identity of a child
who is a party or a witness. Records of all proceedings of a children’s court are confidential
and may be disclosed only in certain limited circumstances.
See Chapter 6 of this Guide for a detailed discussion of children’s court procedures.
 Child Care and Protection Act, Chapter 4
 Regulations relating to Children’s Court Proceedings
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8. Court orders at conclusion of child
protection hearing
The children’s court has broad discretion to make a wide range of orders in the best interests
of the child. The court must first to determine if the child IS or IS NOT in need of protective
services, in order to know what orders are available.
 Child Care and Protection Act, section 145(1)

8.1 Determining if the child IS or IS NOT in need of
protective services
When making a determination whether a child is in need of protective services, the court must
take into consideration the social worker’s report and any other report it has requested.
The court must NOT normally consider the occupation, means of income or poverty of the child’s
parent, guardian or care-giver. Such financial issues will not on their own indicate that a child
is in need of protective services. But the court can take such financial factors into account if –
I they are having an effect on the general well-being or development of the child
OR
I the child’s parent, guardian or care-giver is struggling with poverty but unable or unwilling
to accept assistance which would help the child.
 Child Care and Protection Act, section 145(2)

8.2 Court orders: Child IS NOT in need of protective services
If, after a child protection hearing, the children’s court determines that the child is not in need
of protective services, the court has several options.

(1) Return the child to the home: The court may dismiss the application and order that
the child be returned to the person in whose care the child had been before the State
intervention.
Note that such an order does not constitute an order for the custody of the child.

(2) Order early intervention to prevent future removal: If the court determines that the
child is living in a situation which is likely to be detrimental to the child’s best interests
and which, if not addressed, is reasonably likely to lead to the temporary or permanent
removal of that child, the court may order that –
(a) specified services must be provided to the child and the child’s parent, family or caregiver, or
(b) the child and the child’s parent, family or care-giver must participate in a specified
programme.
Such an order can cover any period up to a maximum of six months. The court may also
make an order about the monitoring of the services or programme in question.
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If the case resumes after the period of time covered by the order for specified prevention or
early intervention services, the social worker dealing with the case must submit a followup report to the children’s court on the progress made by the family at the end of the
specified period.
After considering this follow-up report, children’s court may –
I hold another child protection hearing and issue an order placing the child in alterative
care
I order the continuation of the early intervention services or programme for another
specified period of up to six months
I make no further order.

(3) Other orders: If the criteria for intervention are
satisfied, the court may also make any order which
can be made after a finding that a child IS in need
of protective services OTHER THAN an order for
placement in alternative care.
This means that the court could make any
of the orders listed section 145(3) of the Act,
summarised in the following section, OTHER
THAN an order for alternative care.
The purpose of allowing such orders in these
circumstances to provide more options for State
intervention which can prevent the most drastic
alternative of removal of a child from the home.

Gert’s uncle, Stephanus, has
generally been taking good care of
Gert since Gert’s father died, but
Stephanus sometimes beats Gert
severely as a form of discipline.
That is why the doctor at the
hospital reported the case to the
social worker. Stephanus must
attend one of the Ministry’s training
programmes in alternative discipline.
The social worker will monitor
the situation while he is
completing the programme.

 Child Care and Protection Act, section 146

8.3 Court orders: Child IS in
need of protective services
A children’s court that determines a child IS in need of protective services may make any
of the listed orders, on their own or in appropriate combinations. Because there are so many
possible orders, the list below groups them by type, instead of following the order of the Act.

(1) Orders about who will take care of the child
1. The person who currently has legal custody of the child will retain custody. (section
143(3)(a))
The order may include conditions. It may also be combined with an order requiring
supervision by a social worker or someone else, an order about reunification
services or an order requiring the person in whose care the child has been placed to
co-operate with the designated supervisor or to comply with any other requirement
imposed by the court. If there is a lack of cooperation or compliance the court may
reconsider the placement. (section 145(3)(d) and (5)(a))
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2.		 The child is returned to the care of the person who was caring for the child before the
child was removed (if there was a removal). (section 143(3)(b))
The order may include conditions or a supervision requirement. It may also be
combined with a separate order requiring supervision by a social worker or someone
else, an order about reunification services or an order requiring the person in
whose care the child has been placed to co-operate with the designated supervisor
or to comply with any other requirement imposed by the court. If there is a lack of
cooperation or compliance the court may reconsider the placement. (section 145(3)(d)
and (5)(a))
3. The child may remain in the care of the person
who has been caring for the child, IF that
person arranges for the child to be in a place of
care while the care-giver is temporarily away
from home (if this was the issue which led to
the finding that the child is in need of protective
services). (section 143(3)(e))
This order may be combined with an order
requiring supervision by a social worker or
someone else. (section 145(3)(d))
4. The child is placed in the care of a parent or
guardian who did NOT have care of the child
immediately before the proceedings. (section
143(3)(c))

Gerhard is generally a good
parent, but he has been leaving
his 2-year-old son Johannes in the
care of his mother while he is at
work. She is too ill to look after
Johannes, so Johannes was playing
in a busy road without supervision
on several occasions. The court
orders that Johannes may remain
with Gerhard as long as Gerhard
arranges proper care for Johannes
in a crèche while he is a work.
The social worker will follow up to
make sure that this takes place.

This order may be combined with an order requiring
supervision by a social worker or someone else.
(section 145(3)(d))
5. The child is placed, or given permission to remain, in
a child-headed household under adult supervision.
(section 143(3)(g)-(h))
6. The child must be placed in an alternative placement,
which can be –
I kinship care
I foster care
Note that there are some special
I place of safety, pending a foster care
requirements which apply to orders
placement or adoption
for alternative placements. This
I children’s home
is because it is a very serious step
I child detention centre
to take a child out of the care of a
I shared care arrangement (where
parent or family member. These
different care-givers or centres altersafeguards are discussed in section
nate in taking responsibility for the
10 of this chapter, which gives more
care of the child at different times).
detail on alternative placements.
(section 143(3)(f))
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The order may be combined with an order requiring supervision by a social worker
or someone else, an order about reunification services or an order requiring the
person in whose care the child has been placed to co-operate with the designated
supervisor or to comply with any other requirement imposed by the court. If there
is a lack of cooperation or compliance the court may reconsider the placement.
(section 145(3)(d) and (5)(a))

(2) Orders about treatment or services for the child
1.		 Medical intervention or a surgical operation is to be provided for the child.
(section 143(3)(j))
2.		 The child must receive appropriate medical, psychological or psychiatric treatment,
at State expense if necessary. (section 143(3)(k))
3. A child suspected of having suffered abuse or neglect must remain in hospital pending
further inquiry. (section 143(3)(l))
4. The child must be admitted as an inpatient or outpatient to an appropriate facility to
get treatment for addiction to alcohol, drugs or some other dependence-producing
substance. (section 143(3)(m))
5. The child must be placed in an appropriate
facility for the care of children with mental
or physical disabilities or chronic illnesses,
if the child has such a disability or illness and
it would be in the child’s best interests to be
cared for in such a facility. (section 143(3)(n))
6. The child must undergo a professional assessment, such as a physical examination or a
psychological assessment. (section 143(3)(p))

Maria has a serious mental disability.
Her mother has been tying her to a
tree because she does not know how
else to keep her safe. The doctor who
examined Maria reported to the social
worker that Maria may improve if she
has intensive therapy. Maria will spend
the next six months in a State facility
which can provide this therapy. Then
the court will re-assess the situation.

John has a
serious stutter
and struggles
to make himself
understood. As a
result, he has not
been attending
school. He must be
assessed by the
speech therapist
who works at the
State hospital in
Windhoek, to see
what options are
available to help.
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7. The child must be assisted by the appropriate State agency to get access to a public
service that the child is entitled to receive. (section 143(3)(t))
The court can also order a representative of the appropriate agency to come to
court and give reasons as to why the service has not been provided to the child. This
provision might apply, for example, to health or education services.
8. A person with a statutory duty towards the child must come to court and give reasons
as to why that duty was not fulfilled. (section 143(3)(r))

(3)		 Orders about treatment or services for the child’s parent, guardian or other
care-giver
1. The child’s parent, guardian or care-giver must undergo professional counselling or
participate in mediation, a lay-forum or some other appropriate problem-solving forum.
(section 143(3)(o))
2. A person who is involved in the matter
before the court must have some sort
of a professional assessment, such as a
physical examination or a psychological
assessment. (section 143(3)(p))

The infant Monica has been endangered
because her mother has fainted on several
occasions when there was no one else at home,
remaining unconscious for several hours.
Monica’s mother must undergo a physical
examination to see if there is a way to prevent
this from happening again. Monica will remain
with her grandmother in the meantime.

3. A person must undergo a specified
skills development, education, training,
treatment or rehabilitation programme.
(section 143(3)(q))

For example, the court might order a parent to
participate in a parenting skills programme, or to
undergo an alcohol or drug rehabilitation
programme.
4. Identified persons must take part in early
intervention programmes. (section 143(3)(x))

(4)		 Financial issues
1. The court may make a contribution order against a person who has a legal duty to
support the child. (section 143(3)(u), read with section 160(1))
If a child is placed by court order in alternative care, the court may order that a parent or
guardian pay a contribution towards the child’s care – if they have the means to do so.
This is similar to a maintenance order, but it is intended to reimburse the State for the
costs of the child’s alternative care or to provide extra maintenance support for the child.
This is explained in more detail in Chapter 16 of this Guide on contribution orders.
2. The court can make a temporary maintenance order against a person who has a legal
duty to support the child, as an emergency measure, if a maintenance order is not
already in force. (section 143(3)(v))
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(5) Orders to protect the child from neglect or harm
1. A specified person (who could be a parent)
is forbidden from maltreating, abusing,
neglecting or degrading the child.
(section 143(3)(i))

The first four orders are available
ONLY IF –
(a) the child has been or is being
maltreated, abused, neglected
or degraded by the person in
question;
(b) the relationship between the
child and that person is detrimental to the well-being or
safety of the child;
OR
(c) the child is being exposed to
a substantial risk of imminent
harm.

2. A specified person (who could be a parent)
is forbidden from having any contact with
the child. (section 143(3)(i))
3. A specified person (who could be a parent)
is ordered to leave the child’s home.
(section 143(3)(i))
4. A specified person (who could be a parent)
is allowed access to or contact with the
child only under specific conditions.
(section 143(3)(i))

(section 143(3)(i))

5. The court can make an order relating to the assignment, exercise, extension, restriction,
suspension or termination of parental responsibilities and rights in respect of a child.
(section 143(3)(s))
6. The court can make a protection order in terms of the Combating of Domestic Violence
Act 4 of 2003. (section 143(3)(w))

(6) Any other order in the best interests of the child.
1. The court has general authority to make any order appropriate in the circumstances
and in the best interests of the child. (section 143(3)(y))
This gives the court flexibility to tailor the remedy to fit the situation.

Reconsideration
of orders

Interim protection
for the child

When a court makes any order described in
this section, it may reconsider that order at
any time. The court may decide to confirm
the original order. It may also withdraw or
amend the original order if circumstances
have changed.

When a court makes any order described
in this section, it may also direct that the
child be kept in a place of safety until
the order or orders can be implemented
— but this can be for no longer than six
months.

 Child Care and Protection Act,

 Child Care and Protection Act,

section 145(5)(b)

section 145(4)
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8.4 Duration, monitoring and modification of orders
Duration: An order made by a children’s court at the end of a child protection hearing may
ordinarily cover any period up to a maximum of two years. However, after having considered
the need for creating stability in the child’s life, a children’s court may order the placement of
a child in kinship care or foster care for more than two years. In fact, it may order that such
placement shall continue until the child reaches the age of majority (age 18).
Although the court order for alternative placement may have to be renewed, a child who has
been placed in foster care, kinship care, a children’s home or a child detention centre is entitled
to remain in such care until the end of the year when the child turns 18 IF the child wishes to
do so. In addition, the child may remain in such care until the end of the year when the child
turns 21 IF the child requests permission from the Minister to remain in order to complete
education or training AND the alternative care-giver is willing and able to continue the care.
An order made at the end of a child protection hearing may not otherwise extend beyond the
date when the child in question reaches the age of majority (age 18), with one exception. An
order that directs the child to obtain treatment for addiction to drugs, alcohol or some other
dependence-producing substance may extend beyond the age of majority.
 Child Care and Protection Act, section 151(1)(a), (2), (4)-(6)

Extensions: An order made by a children’s court at the end of a child protection hearing may
be extended by a children’s court, on its own initiative or on application by a designated social
worker, for any period up to a maximum of two years at a time whenever extensions would be
in the best interests of the child. In deciding whether to extend an order, the children’s court
must take into consideration the views of –
I the child
I the parent and any other person who has parental responsibilities and rights in respect
of the child
I where appropriate, the management of the facility where the child was placed
I the care-giver of a child who was placed in alternative care
I the relevant social worker (even if the children’s court is considering the extension on its
own initiative instead of on application by a social worker).
 Child Care and Protection Act, section 151(1)(b), (3)
 Child Care and Protection Regulations, regulation 50(3)

Application by social worker for extension
A designated social worker may apply to the clerk of the children’s court for an extension of an
order made by the children’s court at the end of a child protection hearing if the social worker
considers this to be in the best interests of the child. The application must explain:
I the present circumstances of the child, including information on the child’s placement and
education, any special needs of the child and any other relevant factor
I the proposed time period of extension, which may not be more than two years
I a motivation for the proposed extension, stating why it would be in the best interests of the child.
 Child Care and Protection Act, regulation 50(1)-(2)
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Supervision and monitoring: A children’s court which makes an order at the end of a child
protection hearing may make specific directions or conditions relating to supervision or
monitoring of the order.
In every case, a designated social worker must visit a child subject to such an order at least
once every six months and may consult with the child separately from the persons providing
his or her care. The only exception is where a child is in extended kinship care, in which case
it is permissible for monitoring visits by a social worker to be less frequent.
 Child Care and Protection Act, section 151(7)

Modifications and withdrawals: An order made by a children’s court at the end of a child
protection hearing may be withdrawn, suspended or varied.
 Child Care and Protection Act, section 151(1)(c)

Other issues: The children’s court may impose or vary timelines in respect of its orders. Any
children’s court order may include an order for costs.
 Child Care and Protection Act, section 151(1)(c) read with section 47(2)

8.5 Discharge of orders
A court order made after a child protection proceeding may be discharged in the best interests
of the child by the children’s court on good cause shown, on application by –
I the child
I a member of the child’s family
I a social worker
I a member of the police
I a parent, guardian or care-giver of the child
I any other person with parental responsibility in respect of the child.
 Child Care and Protection Act, section 150
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Anna was addicted to
alcohol at age 14. She
wasn’t receiving support
from her father who
was dealing with his
own addiction. Anna was
ordered to get treatment
as an inpatient at an
addiction treatment facility.
She has completed her
treatment and her father
has successfully completed
his own addiction treatment
programme. He is now
better able to provide
Anna the support she
needs. He is applying
to have the court order
for mandatory addiction
treatment discharged.

Martha’s mother was running a
shebeen. Martha was not well-looked
after when her mother was busy with
the customers, and the noise and the
crowds were preventing her from
doing her homework. She was removed
from her mother’s care after several
incidents when shebeen customers
touched her inappropriately and she has
been living with her grandmother since
then. Martha’s mother got a job as a
cleaner in an office, and closed down
the shebeen. She also successfully
completed a programme on parenting
skills. She has been visiting Martha
regularly. She feels ready to take
better care of Martha now, so she
is applying to have the court order
for kinship care discharged so that
Martha can return to live with her.

I made an order one year
ago permitting Andrew to
remain with his parents
under social worker
supervision. The social
worker reports that both
parents have taken a training
course to learn how to deal
with Andrew’s autism. They
are also getting regular
support from an NGO that
deals with autistic children.
They have applied for a
discharge of the court order
because they feel that the
supervision is no longer
needed. The social worker
who has been supervising
the case agrees. I am going
to discharge the order now.

9. Court orders in terms of the
Criminal Procedure Act
The Criminal Procedure Act 51 of 1977 provides for placements of juveniles awaiting trial and
convicted juvenile offenders in places of safety and residential child care facilities. In the relevant
provisions of the Criminal Procedure Act, the term “juvenile” refers to persons under the age of 18.

9.1 Temporary placements of children in conflict with the law
The Criminal Procedure Act provides for the placement of a juvenile awaiting trial in a place
of safety in lieu of release on bail or detention in custody.
The Criminal Procedure Act also provides for the temporary placement of a convicted juvenile
in a place of safety or a “place of detention” until an order for detention in a “reform school”
(which is now referred to as a “child detention centre”) can be put into place.
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The Children’s Act, which was replaced by the Child Care and Protection Act, described a
“place of safety” as any place established for this purpose, including any police station, hospital,
or other place suitable for the reception of a child. It described a “place of detention” as a place
established or approved “for the reception and detention of children awaiting trial or sentence,
or awaiting removal to a reform school”.
“Places of safety” would now refer to places of safety established under the Child Care and
Protection Act. Unlike the previous law, the current law explicitly prohibits the use of a police
station as a place of safety. Also, it should be noted that a child may be placed in a children’s
home in terms of an order issued under the Criminal Procedure Act only if the children’s home
provides secure care and a programme for the reception and development of children who need
secure care.
There is no reference to “places of detention” in the Child Care and Protection Act. It substitutes
the concept of “secure care”, which is defined as “the care of a child which involves the physical
containment of children who require such containment to prevent potential harm to themselves
or others, including the physical containment of children awaiting trial or sentence”. The
current law provides for placement of a child awaiting trial or sentence, or otherwise placed
in terms of the Criminal Procedure Act, in any children’s home which provides a programme
for the reception, development and secure care of children. Child detention centres may also
be used for the reception, care and training of children placed in terms of any order under the
Criminal Procedure Act. Thus, it appears that temporary placement of a convicted juvenile
awaiting transfer to a child detention centre could be in a place of safety, a children’s home or
another child detention centre.
Any facility which accommodates multiple children must ensure that children awaiting criminal
trial or sentencing are kept separate from other children at all times.
 Criminal Procedure Act 51 of 1977, sections 71(2) and 290(4)
 Children’s Act 33 of 1960 (now repealed), sections 1 and 38

 Child Care and Protection Act, sections 1, 64(7)-(8), 68(2)-(3), 69(1)(a)

9.2 Confinement of convicted children in a child detention
centre
The Criminal Procedure Act allows a court to impose detention in a “reform school” as defined
in the previous Children’s Act in lieu of other punishment (or in combination with a fine) for a
convicted offender who is under age 18. Confinement in a “reform school” is also a competent
sentence for an offender between the ages of 18 and 21. However, this is not a competent
sentence for murder unless the murder involved a woman convicted of the murder of her newborn child, or where there are some other extenuating circumstances.
The previous Children’s Act described a “reform school” as a place established by the State “for
the reception, care and training of children and persons committed thereto under this Act or
any other law”, including “training ships in territorial waters”. The Child Care and Protection
Act provides that a reference in any other law to a “place of detention” or a “reform school” for
juvenile offenders is now understood to be a reference to a child detention centre.
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Criminal Procedure Act 51 of 1977
Age at time of order for
detention in a reform school

Maximum age
of detention

Period of remaining under
protection of management
of reform school

under age 16

age 18

until age 21

between age 16 and age 18

age 21

until age 23

over age 18

age 23

until age 25

The Criminal Procedure Act provides maximum ages for periods of detention in a “reform
school”, and also provides for periods during which a person discharged from a “reform school”
remains under the protection of the management of that reform school (unless the person in
question is discharged from such protection by a children’s court at an earlier stage). In terms of
the Criminal Procedure Act, the Minister responsible for administering the Children’s Act (or
that Minister’s delegate) may extend a period of detention in a reform school for further periods
from time to time – provided that this extension does not go beyond the end of the total “period of
protection”. However, there does not seem to be anything analogous to the “period of protection”
in the Child Care and Protection Act, which refers only to “the duration of the placement”.
 Criminal Procedure Act 51 of 1977, sections 290, 291(1)-(2)
 Children’s Act 33 of 1960 (now repealed), sections 1, 39(2)

 Child Care and Protection Act, sections 1 (definition of “child detention centre”), 149

9.3 Conversion of criminal trials into child protection
proceedings
In terms of the Criminal Procedure Act, during the criminal trial of a juvenile accused on
any charge, the court may convert the trial into a child protection proceeding in a children’s
court. At the end of this proceeding, the juvenile may be placed in an appropriate facility or in
other alternative care. (The other orders which are competent in child protection proceedings
would also be applicable.)
The Criminal Procedure Act also provides that the conversion to a child protection proceeding
can take place even after conviction, in which case the conviction will be nullified. This allows
for the possibility that information which suggests the need for such an approach might come
to light only during sentencing.
Under the previous Children’s Act, a children’s court had the power to make one of the following
orders:
“(a) order that the child be returned to or remain in the custody of his parent or guardian
or of the person in whose custody he was immediately before the commencement of
the proceedings; or
(b) order that the child be placed in the custody of any suitable foster parent; or
(c) order that the child be placed under the control of an approved agency; or
(d) order that the child be sent to a children’s home; or
(e) order that the child be sent to a school of industries.”
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The Child Care and Protection Act provides for similar orders for a child found to be in need
of protective services, while also giving the court even more options for tailoring the order to
fit the situation.
 Child Care and Protection Act, section 145
 Children’s Act 33 of 1960 (now repealed), section 31(1)
 Criminal Procedure Act 51 of 1977, section 254

Mary, age 14, was charged with shoplifting food. The trial court referred
this case to this children’s court for a child protection hearing. The social
worker investigation indicates that Mary is an orphan with no one to look
after her. She appears to have stolen food because she was hungry and did
not know where to go for help. She has never been in trouble with the law
before. No family members have been located who can care for Mary, so I
am going to place her in foster care. The social worker report also indicates
that Mary is severely traumatised by the loss of her family in a terrible
car accident, so I am also going to order psychological counselling for her.

More Information
For information on guidelines for the confinement of young offenders, see these documents on international
standards:
I United Nations Standard Minimum Rules for the Administration of Juvenile Justice
www.ohchr.org/Documents/ProfessionalInterest/beijingrules.pdf
I United Nations Rules for the Protection of Juveniles Deprived of Their Liberty
www.un.org/documents/ga/res/45/a45r113.htm

10. Alternative placements
Alternative placements are generally temporary placements necessitated because of some problem
in the home environment which has made the child unsafe there, or because the child in question
is in conflict with the law. This section discusses alternative placements after a child protection
proceeding held in terms of the Child Care and Protection Act. Some of the rules also apply to
placements made in terms of the Criminal Procedure Act.

UN Guidelines for the Alternative Care of Children (2010)
Where the child’s own family is unable, even with appropriate support, to provide adequate
care for the child, or abandons or relinquishes the child, the State is responsible for protecting
the rights of the child and ensuring appropriate alternative care …. It is the role of the State … to
ensure the supervision of the safety, well-being and development of any child placed in alternative
care and the regular review of the appropriateness of the care arrangement provided.
 UN Guidelines, paragraph 5
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10.1 Special duties of children’s courts in respect of
alternative placements
Before a children’s court makes an order for the removal of a child from the care of his or her
parent, guardian or care-giver, the court must consider several issues additional to the finding
that the child is in need of protective services.
(1) The court must be satisfied that removal of the child is in the child’s best interests, with
due regard to the child’s need for family preservation and reunification.
(2) The court must consider the best way of securing stability in the child’s life.
(3) With stability in mind, the court must consider placement options in a specified order of
preference, unless some special circumstance would justify a departure from this order of
preference in the best interests of the child. The order of preference prioritises family care,
followed by care in a family-like environment, with institutional care being in most cases
the least desirable option. The idea is that the court will consider the possible options in
the order of preference, rejecting any of the options that are not possible or appropriate in
the circumstances.
Option 1: Remain in the usual home under supervision
Leave the child in the care of the usual parent, guardian or care-giver under the
supervision of a designated social worker, mindful that the child’s safety and well-being
must receive first priority.
Option 2: Go to another parent or guardian
Place the child in the care of a parent or guardian who did not have care of the child
immediately before the children’s court proceeding.
Option 3: Kinship care or adoption by family members
Refer the child to a designated social worker for possible conclusion of a kinship care
agreement, either temporarily or permanently, or make the child available for adoption
by the child’s family members.
Option 4: Temporary foster care
Place the child in temporary foster care as geographically close to the parent, guardian
or care-giver as possible, to encourage visitation.
Option 5: Permanent foster care or adoption by non-family members
Place the child in permanent foster care or make the child available for adoption by
persons who are not extended family members. Adoptive parents should preferably be
of similar ethnic, cultural and religious backgrounds.
Option 6: Short-term placement in a place of safety or children’s home
Place the child in a place of safety or a children’s home for a limited period to allow for
the reunification of the child with the parent, guardian or care-giver, with the assistance
of a designated social worker.
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Option 7: Placement in a place of safety, children’s home or child detention centre
Place the child in a place of safety, a children’s home or a child detention centre, with
or without terminating parental responsibilities and rights of the parent, guardian or
care-giver.
 Child Care and Protection Act, section 147(1)

TECHNICAL NOTE:
In section 147(1), the phrase “making the child available for adoption by extended family members”
is repeated in paragraphs (iii) and (v). The repetition in (v) appears to be an error.

…[I]nstitutional care may sometimes be the best placement for some children — for example
if the child has suffered multiple foster care breakdowns, or when large families of siblings
wish to remain together, or for older children nearing independence.
 Implementation Handbook for the Convention on the Rights of the Child,
UNICEF, 3rd edition, 2007, page 282

Rules about the placement of children in places of safety
A child must be placed in a place of safety in the community or region where the child normally
resides if this is practicable and consistent with the best interests of the child.
A child must be placed with a foster parent in preference over other types of places of safety, if
this is consistent with the best interests of the child and the interests of community safety.
Where a place of safety accommodates multiple children, children awaiting criminal trial or
sentencing must be kept separately from other children.
 Child Care and Protection Act, section 64(7)-(8)

Rules about the placement of children in children’s homes
Where possible, a child must be placed in a children’s home in the community or region where
the child normally resides.
 Child Care and Protection Act, section 68(2)-(3)

Rules about the accommodation of children in any facility
If any facility accommodates children awaiting criminal trial or sentencing, these children must
be kept separately from other children.
 Child Care and Protection Act, section 71(2)
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10.2 Transfer of certain parental rights and responsibilities
at placement
If a child is placed by a court order in alternative
care under the Child Care and Protection Act or
the Criminal Procedure Act, any existing right of
custody or control over that child is transferred to the
foster parent, kinship care-giver or the management
of the residential child care facility for the duration
of the placement. This includes the power to make
decisions about the child’s day-to-day care.

The management of a residential
child care facility may delegate any
of its powers over the child to the
manager of the facility.
 Child Care and Protection Act,

section 149(5)

Certain duties are also transferred to the alternative care-giver:
I

I

I

I

I

The alternative care-giver has a duty to promote the child’s well-being and development,
particularly in respect of education and health
The alternative care-giver has a duty to encourage the child to have contact with parents,
extended family members and friends, unless such contact is prohibited by a court order
or contrary to the child’s best interests
The alternative care-giver has a duty to inform the child’s parents, guardian or other
previous care-giver of the child’s progress
The alternative care-giver has a duty to assist the relevant social worker to arrange for the
child to be returned home for a specified trial period, where this is consistent with the
child’s best interests
Where a child is unable to return to his or her parents, the alternative care-giver has a duty
to encourage and assist the child to become independent and self-reliant.

Some powers and duties relating to medical care are transferred to the alternative care-giver:
I
I

The alternative care-giver must obtain basic medical intervention for the child if necessary.
The alternative care-giver must ensure that the child obtains a surgical operation if the child
urgently requires the operation and deferring it to permit consultation with the parent or
other previous care-giver would prejudice the child’s health or welfare.
 Child Care and Protection Act, section 149(1)-(2), (4)

Powers which are NOT transferred to the alternative
care-giver:
I the power to grant permission for the child to
leave the country
I the power to deal with the property of the child
I the power to consent to the marriage of the child
I the power to consent to the adoption of the child.

A person may NOT use
corporal punishment on any
child who is in alternative
placement by court order.

 Child Care and Protection Act,

 Child Care and Protection

sections 88, 149(3)
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10.3 Family access to children in alternative placements
A children’s court which orders placement of a
child in alternative care may make an order regarding regular access to the child by any member of
the child’s family, including a step-parent, or any
other person if the court finds that access would be
in the child’s best interests. The court may impose
any conditions relating to such access as it consi
ders appropriate.

Failure to keep children in
contact with their parents may
occur when the State makes
arrangements for them to live
away from home […]. The loss
of contact may be convenient to
the caregiver, particularly when
the child’s parents appear to be
hostile, disruptive or irrelevant to
the child’s progress; arguments
are sometimes raised that the
child needs to ‘settle in’ or that
seeing parents upsets the child.
However, evidence strongly
suggests that children are
less likely to be reunited with
their parents if contact is not
maintained with them during
the early months of alternative
care. Planning of placements
should secure that contact can be
easily maintained by the parents,
who may be unable to travel
distances or visit at set times.

 Child Care and Protection Act, section 148

Naomi was placed in court-ordered kinship care after
her father abused her while her mother remained silent.
I am going to forbid access by her father because she is
terrified of him. However, her mother may visit Naomi
weekly under social worker supervision. Naomi was very
upset by her mother’s failure to protect her, and they
are going to need some help to repair their relationship.

 Implementation Handbook for the
Convention on the Rights of the Child,
UNICEF, 3rd edition, 2007, page 123

10.4 Duty not to abuse, neglect or
abandon child
It is a crime for any care-giver who voluntarily cares for a child,
either indefinitely or temporarily, to abuse or deliberately
neglect the child, or to abandon the child. This includes any
alternative care-giver. The punishment can be a fine of up to
N$50 000, or imprisonment for up to 10 years, or both.
 Child Care and Protection Act, section 254
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10.5		Grants
There is more detailed information about grants in Chapter 28 of this Guide on grants.
There are various grants designed to offset the costs of caring for children placed in alternative
care.
I Residential child care facility grants are available to places of safety, children’s home or
child detention centres.
I Foster parent grants are available to foster parents. These grants are not means-tested and
are generally payable as long as the child is in alternative care.
I When a child is being cared for in court-ordered kinship care, the family may be eligible for
a State maintenance grant, if the means test is satisfied.
I A child in alternative care may be eligible for an additional child disability grant in some cases.
A child’s parent or guardian may be required to contribute towards the child’s maintenance by
means of a contribution order or a maintenance order, depending on the circumstances.
In any case where there is a court order for alternative care, the court may order a
person who has a legal duty to support the child (usually a parent) to pay a contribution
towards the costs of the child’s care, if they have sufficient means. A contribution order is
designed to reimburse the State for the costs of the child’s alternative care, or to provide
extra maintenance support for the child. A contribution order which is made in respect of
an alternative placement is usually made in the same court proceeding as the alternative
placement. This is explained in more detail in Chapter 16 of this Guide on contribution
orders.
An application for a grant on behalf of a child in alternative care must be accompanied by a
copy of the relevant court order. A facility which is applying for a grant for a child must also
provide proof that it is registered in terms of the Act.
It is a crime to receive a grant for a child under false pretences. It is also a crime to fail to
use a child grant for the benefit of the child. The penalty for either offence is a fine of up to
N$4 000, or imprisonment for up to 12 months, or both. The person who wrongfully received
the grant money or used it for an improper purpose might also have to repay the money to the
government.
A child placed in alternative care by a court order issued in terms of the Child Care and
Protection Act is entitled to certain automatic fee exemptions:
I free basic education in State schools, including automatic exemption from contributions to
any School Development Fund
I subsidised school uniforms, shoes and stationary
I free basic health care
I exemption from payment of any fees when applying for official documents from any organ
of state.
 Child Care and Protection Act, section 242-244, 246, 249-250
 Child Care and Protection Regulations, Chapter 14

58

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

10.6 Long-term planning
A children’s court may order a designated social worker to facilitate the reunification of the
child with the family, if this is in the best interests of the child. This social worker must:
I investigate the causes of the removal of the child from the family home
I address those causes and take precautionary action to prevent a recurrence
I provide counselling to both the child and the family before and after reunification.
However, in some cases, reunification may not
be feasible. When the court issues an order for
the removal of the child from the care of the
child’s parent or care-giver, it may include instructions for the implementation of a plan for
permanent alternative care.

I was involved in the removal of Grace from
her home. Her mother was an alcoholic and
her father was dead. Her mother successfully
completed a rehabilitation programme, and
has been sober for six months now. I am
supervising some visits between them to
help Grace get over her resentment of her
mother’s past drinking, and to help her mother
regain confidence about parenting. They are
making progress, and I hope that Grace can
return home before the end of the year.

As noted above, a child who has been placed
in foster care, kinship care, a children’s
home or a child detention centre is entitled
to remain in such care until the end of the
year when the child turns 18 IF the child
wishes to do so. In addition, the child may remain
in such care until the end of the year when the
child turns 21 IF the child requests permission
from the Minister to remain in order to complete education or training AND the Minister
finds that the alternative care-giver is willing
and able to continue the care.
 Child Care and Protection Act,

sections 147(2)-(3), 151(5)-(6)

10.7 Absence from alternative
placement

I am busy with the case of Matthias.
He was living on the streets in Windhoek
after his parents and his two aunts all died in
a tragic shack fire. He is now staying with his
uncle in the south in court-ordered kinship
care, and we are helping the uncle to do
the paperwork to adopt Matthias formally.
Both of them are having trauma counselling
to help them deal with their grief.

Leaves of absence: The rules on leave of absence
from alternative care are different, depending
on whether there is a court order for alternative
placement, or whether the child is in temporary
care pending a court decision.

Who can give permission: In general, leaves of absence from alternative placements in foster
care or residential child care facilities (places of safety, children’s homes or child detention
centres) may be granted to a child by the management of the relevant residential child care
facility, or by the child’s foster parent or other care-taker.
However, if the child is in temporary care pending a decision or court order on the placement
of the child – in a residential child care facility, a shelter or some other temporary safe care –
then only the Minister can grant a leave of absence.
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There is one exception: If the child’s absence from such temporary care is due to involvement
in a cultural, artistic, social or sporting activity for a period not exceeding three days,
supported by a signed letter from the person in control of the activity, then the leave of
absence may be given by the management of the facility, the foster parent or other care-taker.
In any of these situations, if a child has been placed under the supervision of a designated social
worker, any leave of absence requires the approval of the social worker.
 Child Care and Protection Act, section 87(1)-(2)

Criteria: A leave of absence may be granted to a child in foster care or a residential child
care facility ONLY IF (1) the leave will serve the best interests of the child and (2) suitable
arrangements for the accommodation, care and supervision of the child have been made by
a social worker for the duration of the child’s leave.
 Child Care and Protection Regulations, regulation 22(1)

Who can cancel permission: The person who permitted the leave of absence also has the
power to cancel it at any time. In the case of foster care, the supervising social worker can also
cancel the leave of absence.
If a child’s leave of absence is cancelled, the person who cancelled it must take all reasonable
steps to ensure that the child is returned to the care of the foster parent or the relevant
facility.
 Child Care and Protection Act, section 87(3)-(5)

Duration: The leave of absence may be granted for a period of up to six weeks.
Longer leaves of absence may be granted only by –
I the designated social worker who is supervising the child’s placement, or
I the Minister, where there is no social worker exercising supervision.
 Child Care and Protection Regulations, regulation 22(2)

Monitoring: The relevant social worker must monitor the child’s return and report the child’s
return, or failure to return, in writing to the Minister without delay.
If a child’s leave of absence is cancelled, the person who granted the leave or the social
worker who approved it must take all reasonable steps to ensure that the child is returned.
 Child Care and Protection Act, section 87(5)
 Child Care and Protection Regulations, regulation 22(3)

Prohibition on leaving Namibia: A child in foster care or a residential child care facility
may not leave Namibia without the permission of the Minister, who may impose terms and
conditions to protect the child’s best interests.
 Child Care and Protection Act, section 88
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Unauthorised removal of child: It is a crime for any person, without reasonable cause, to
remove a child from alternative care without the authority or permission of the person responsible
for the care of the child. The punishment is a fine of up N$4 000, imprisonment for up to 12
months, or both.
 Child Care and Protection Act, section 152

Dealing with a child who is absent without authorisation: An unauthorised absence from
alternative care could result when a child has run away, or failed to return from a leave of absence.
The procedure for dealing with such cases includes safeguards for the child’s safety. This
is important because it is possible that the child ran away to escape some form of abuse or
mistreatment.
If the police or a social worker has reasonable grounds to believe that the child in question
is present at a certain place, they are empowered to enter and search the premises without a
warrant to find the child.
A residence may be searched without a warrant ONLY IF the owner or occupier consents
OR the designated social worker reasonably believes that a warrant would be granted but
the delay in getting it would defeat the purpose of the search.
Police may use reasonable force to overcome any resistance. For example, it is permissible to
break a door or window in order to gain entry if necessary, after first announcing the purpose
of the visit and demanding entry.
An absent child who is apprehended must be brought before a children’s court within five days for
an enquiry into the reason for the unauthorised absence. Depending on what is in the child’s
best interests, the child may be returned to the place of alternative care, or sent to a place of
safety, until the enquiry takes place.
During the enquiry, the children’s commissioner must give the child an opportunity to explain
the absence. The children’s commissioner may allow the child to give the explanation in private –
outside the presence of the parent, guardian, foster parent or personnel of the facility concerned
– if this is in the child’s best interests.
At the end of the enquiry, the children’s commissioner has two options, depending on what is
in the best interests of the child:
(1) The court can order that the child must return to the alternative care where the child was
before the unauthorised absence, with or without conditions.
(2) The court can order that the placement of the child must be changed, in which case the
clerk of the children’s court must give notice of the change to the child’s parent or guardian
AND the person or facility where the child was placed at the time of the unauthorised
absence (unless these persons were present at the enquiry).
It is a crime do anything, directly or indirectly, to help a child who is absent from a placement
without authorisation UNLESS this is done in good faith or in the best interests of the child.
It is also a crime to prevent a child from returning to a placement after an enquiry has been
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held to examine the situation
and the children’s court has
ordered the child to return.
The punishment is a fine of up
to N$4 000, or imprisonment
for up to one year, or both.
 Child Care and Protection Act,

section 89

10.8 Transfers

I am Robert’s teacher. Robert
told me that he ran away from
the children’s home because
one of the staff members was
bullying and hitting him. Robert
really seemed scared to go
back. I let him stay with me
for a day, until I could find his
social worker and make sure
that there would be a proper
investigation of his situation.

Although stability is important in a child’s life,
there may be situations where it would be in the
best interests of the child to be transferred from
one alternative care situation to another.
Also, every child in a facility must be transferred if
the facility is voluntarily closed, or closed because
the Minister cancels that facility’s certificate of
registration.
In relation to transfers of a child in alternative care,
the term “child” includes a person who is between
the age of 18 and 21 years. This is because the
rules on alternative placements allow children to
remain in alternative care until the end of the year
when they reach age 21 in some cases.
Transfers generally take place by means of a written
directive from the Minister.
A proposed transfer begins with a written report
from a designated social worker. This report must
contain:
I an assessment of the best interests of the child
I a consideration of possible reunification of the
child with his or her immediate family or other
family members
I a report on consultations held with –
z the child concerned
z the parent or care-giver of the child, if available
z the facility or person caring for the child at
present
z the facility or person who would care for the
child after the transfer.
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What would be
the consequences
of resistance to
the transfer by one
of the persons
consulted?
The ordinary meaning of
‘consult’ would indicate a duty…
to receive input and have bilateral
communication with everyone
designated… before finalising the
transfer. A veto power for those
indicated on the list would not
seem to be indicated by ‘consult’.
However, for practical reasons
something close to this may well
be enjoyed by the proposed
destination centre or person.
It may be submitted that a
head would need exceptionally
good and transparently
best-interests related grounds
for transferring against the
wishes of a destination
centre or person.
 Noel Zaal and Carmel Matthias,
“Alternative care” in
CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act,
Juta, 2007, updated in 2012, page 11-15
(discussing similar provisions in the South
African Children’s Act 38 of 2005)
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If the Minister is considering a transfer of a child from a
secure facility to a less-secure facility, the Minister must
be satisfied that the transfer will not be prejudicial to
other children.
In general, the Minister can independently authorise
transfers from a more-secure placement to a similar or
less-secure placement – such as a transfer from a child
detention centre to a children’s home or foster care, or a
transfer from one children’s home to another. However,
transfers from a less-secure placement to a more-secure
placement must be approved by a children’s court.
The Minister may direct the transfer of a child in the
following circumstances, without the approval of the
children’s court –
z from one foster care situation to another foster care
situation
z from foster care to kinship care
z from one residential child care facility to another
residential child care facility of the same type
z from one residential child care facility to another
residential child care facility of a less-secure type.
The Minister may direct the transfer of a child in the
following circumstances, subject to the approval of the
children’s court –
z from court-ordered kinship care to foster care
z from court-ordered kinship care to a place of safety,
children’s home or child detention centre
z from foster care to a place of safety, children’s home
or child detention centre
z from a residential child care facility to a more-secure
residential child care facility.
If the children’s commissioner does NOT ratify a proposed
transfer, the clerk of the court must in writing communicate
the decision to the Minister without delay. The children’s
commissioner may direct that other appropriate steps be
taken in terms of the Act.

PROCEDURE
for transfers

Consultation by
social worker with
relevant persons

Social worker report on
proposed transfer

Written directive from
Minister for transfer

Ratification by children’s
court if transfer is to a more
secure placement

Transfer takes place under
social worker supervision

Integration into new
placement monitored by
social worker

A transfer from one
placement to another
is likely to have a
significant impact on
the child. It should be
carefully considered.

Certain additional conditions apply to any transfer:
(1) The transfer must be managed under the supervision of a designated social worker, who will
monitor the child’s integration into the new placement.
(2) The Minister may revoke the transfer at any time.
(3) The Minister must revoke the transfer if the child and the designated social worker
request this.
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A directive to transfer a child cannot on its own extend the time period of the original
placement order made by the court. Court orders must be extended by the court in the usual
way if this is in the child’s best interests. If the court order is not extended, the transfer is
applicable only for the remainder of the time period covered by the original court order for
alternative placement.
The written transfer directive will be proof of eligibility for grants appropriate to the situation
– which might be a State maintenance grant, a foster parent grant, a residential child care
facility grant or a child disability grant.
 Child Care and Protection Act, sections 81-82
 Child Care and Protection Regulations, regulation 20

When transfers require ratification by a children’s court
From

To

Court approval
required?

court-ordered kinship care

foster care

yes

court-ordered kinship care

residential child care facility

yes

foster care

kinship care

no

foster care

foster care

no

foster care

residential child care facility

yes

residential child care facility

less-secure residential child care facility

no

residential child care facility

similar residential child care facility

no

residential child care facility

more-secure residential child care facility

yes

Ratification procedure: If the transfer must be ratified by the children’s court, the Minister must
submit the proposed directive to the clerk of the children’s court with a copy of the social worker’s
report within seven days of deciding to recommend the transfer. The transfer may take place only
after a children’s commissioner has approved the proposed transfer, signed the directive, affixed the
official stamp of the relevant children’s court to the directive and returned it to the Ministry. This
process must take place without delay.

10.9 Discharge from alternative placement
Alternative placements are ordinarily meant to be temporary measures. In the typical case,
the goal is to reunite the child with the family – although this may not always be possible. A
discharge can take place before the expiry of the court order for alternative placement.

Conditional discharge: A conditional discharge is essentially a discharge that takes place
on a trial basis. The Minister can discharge a child from a placement in alternative care to the
care of the child’s parent, guardian or former care-giver (the person from whose care the child
was removed).
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A conditional discharge begins with a written report from
a designated social worker. This report must contain:
I an assessment of the best interests of the child
I a consideration of the prospects for reunification of the
child with his or her immediate family or other family
members
I a report on consultations held with –
z the child concerned
z the parent or care-giver of the child in whose care
the child is to be placed
z the facility or person in whose care the child is at
present.
After considering the social worker report, the Minister
may give a written directive for the conditional discharge
of a child. This directive must specify any conditions which
are imposed on the child or the care-giver in question.
Any conditional discharge must be supervised by a desig
nated social worker, who must visit the child at least once
a month during the period of conditional discharge, to
monitor the reunification of the child with the child’s
parents, guardian or former care-giver.

PROCEDURE
for discharge

Consultation by
social worker with
relevant persons

Social worker report on
proposed discharge

Written directive from
Minister for conditional or
final discharge

Temporary monitoring by
social worker

The Minister may at any time revoke the conditional discharge and return the child to the place
where the child was before the conditional discharge took effect, or place the child in other
alternative care of the same type.
The Minister must revoke the conditional discharge if both the child and the designated social
worker request this.
If any condition of the conditional discharge is violated, the social worker concerned may bring
the child before a children’s court, which may, after an inquiry, vary the directive issued by the
Minister or make a new order.
 Child Care and Protection Act, section 83

Final discharge: A final discharge brings an alternative placement to an end. The Minister can
discharge a child from a placement in alternative care, meaning that the child returns to the care
of the parent or guardian (or someone delegated by them). A discharge may be preceded by a
conditional discharge, but this is not necessary in every case.
A discharge from an alternative placement begins with a written report from a designated
social worker. This report must contain:
I an assessment of the best interests of the child
I a consideration of the prospects for reunification of the child with his or her immediate
family or other family members
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I

a report on consultations held with –
z the child concerned
z the parent or care-giver of the child, if available
z the facility or person in whose care the child is at present
z the person in whose care the child would be placed upon
discharge.

After considering the social worker report, the Minister may give a
written directive discharging a child from foster care, court-ordered
kinship care or a residential child care facility from the date specified
in the notice.
If the final discharge does not follow on a conditional discharge, it must
be supervised by a designated social worker, who must visit the child
at least once a month for six months after the date of the discharge.
A discharge directive relieves the foster parent or residential child
care facility from any further responsibilities with respect to the child
in question.
 Child Care and Protection Act, section 84

These possibilities for discharge from alternative
placements are additional to the possibility of obtaining
a discharge of the court order which authorised the
placement. See section 8.5 of this chapter on the
general procedure for discharge of court orders.

Thomas was being
sexually abused by his
stepfather. His mother
suspected this, but
did nothing to protect
him. Thomas was
traumatised. He was
placed in a children’s
home which had an
excellent programme
for abused children.
In the meantime,
his stepfather was
charged for sexual
assault, convicted
and sentenced to
15 years in prison.
His mother’s sister
has come to live in
the household to help
out. The social worker
has recommended
discharge, and I am
convinced that it is now
safe and appropriate
for Thomas to
return home.

10.10 Death of a child in alternative care
There are special reporting duties in a case where –
I a child dies while in foster care
I a child dies on the premises of a registered facility
I a child dies from injuries received at a registered facility (such as where an injured child
dies later in hospital) or
I a child dies while in the care of any facility in terms of a court order or a written directive
from the Minister.
In these cases, the foster parent or management of the facility must immediately report the matter
to a member of the police and to the relevant social worker. The police or the social worker must
immediately notify the child’s parent, guardian or family and carry out an investigation into the
cause of the child’s death.
 Child Care and Protection Act, section 86

TECHNICAL NOTE:
The wording of the Act is somewhat ambiguous on whether it is the duty of the social worker or the police
to notify and investigate. The social worker and the police could liaise on their respective roles.
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11.		 Appeals and reviews
Decisions of children’s court: Any party
involved in a matter before a children’s court
may appeal to the High Court against the
decision of the children’s court.
Decisions by other persons: Any person
who is unhappy with a decision made in
relation to child protection proceedings
other than a decision made by the children’s
court – such as a decision by the Minister
on a transfer or a discharge – may appeal to
the children’s court against that decision.
The children’s court must make a decision
on the appeal within 90 days. A person
who is not happy with the outcome of the
appeal to the children’s court may ask the
High Court to review the appeal decision.

PROCEDURE
for appeals and reviews

Decision
originally made
by children’s
court

Decision originally
made by decisionmaker other than
children’s court

Appeal to
High Court

Appeal to
children’s court

Further review by
High Court possible

 Child Care and Protection Act, sections 46, 85

What is the difference between an appeal and a review?
Appeal

Review

An appeal considers the merits of a decision —
but usually focuses only on the application of
the law to the facts by the original decisionmaker. The appeal court may replace an
incorrect order, ruling or judgment with its
own judgment, or return the case to the lower
court for a new decision.

A review involves more limited intervention
by a court than an appeal. The reviewing
court checks to see that the correct law and
procedure were followed and that the decision
was reasonable. In a review, a higher court
will not overturn a decision just because it
disagrees with the outcome if the process
was correct and reasonable.

UN Guidelines for the Alternative Care of Children (2010)
Organizations and authorities should make every effort to prevent the separation of children
from their parents or primary caregivers, unless the best interests of the child so require, and
ensure that their actions do not inadvertently encourage family separation by providing services
and benefits to children alone rather than to families.
 UN Guidelines, paragraph 155
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Alternative Care
11. All decisions concerning alternative care should take full account of the desirability, in
principle, of maintaining the child as close as possible to his/her habitual place of residence, in
order to facilitate contact and potential reintegration with his/her family and to minimize disruption
of his/her educational, cultural and social life.
12. Decisions regarding children in alternative care, including those in informal care, should
have due regard for the importance of ensuring children a stable home and of meeting their basic
need for safe and continuous attachment to their caregivers, with permanency generally being a
key goal.
13. Children must be treated with dignity and respect at all times and must benefit from
effective protection from abuse, neglect and all forms of exploitation, whether on the part of care
providers, peers or third parties, in whatever care setting they may find themselves.
14. Removal of a child from the care of the family should be seen as a measure of last resort
and should, whenever possible, be temporary and for the shortest possible duration. Removal
decisions should be regularly reviewed and the child’s return to parental care, once the original
causes of removal have been resolved or have disappeared, should be in the best interests of the
child […].
15. Financial and material poverty, or conditions directly and uniquely imputable to such
poverty, should never be the only justification for the removal of a child from parental care, for
receiving a child into alternative care, or for preventing his/her reintegration, but should be seen
as a signal for the need to provide appropriate support to the family.
16. Attention must be paid to promoting and safeguarding all other rights of special pertinence
to the situation of children without parental care, including, but not limited to, access to education,
health and other basic services, the right to identity, freedom of religion or belief, language and
protection of property and inheritance rights.
 UN Guidelines, paragraphs 11-16
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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T

he Child Care and Protection Act introduces a new distinction between
foster care and kinship care. Foster care now refers only to situations
where children are placed by court order with someone who is unrelated
to them, while kinship care is the term for situations where children are
placed with extended family members or close family friends. Persons who
wish to become foster parents must be approved and listed on a register of
prospective foster parents in advance of the placement of a child with them.

1. What is foster care?
The Child Care and Protection Act defines foster care as the
“care of a child by a person who is not the parent, guardian
or family member or extended family member of the child.”
Children are placed in foster care by an order of the children’s
court after a child protection hearing in situations where the child
cannot be adequately cared for by the parents for some reason.
Foster parents play a similar function as children’s homes, but
in a family environment. Children may be placed with foster
parents for short temporary periods, or on a longer-term basis
– depending on their situation.
 Child Care and Protection Act,

sections 1 (definition of “foster care”), 154(1)

Foster care: situations where children
are placed by a competent authority for
the purpose of alternative care in the
domestic environment of a family other
than the children’s own family that has
been selected, qualified, approved and
supervised for providing such care.
 UN Guidelines, paragraph 29(c)(ii)
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 Child Care and
Protection Act, section 1
(definition of “family member”)

Rachel was abandoned as an infant. The social
worker has not been able to identify any family
members. Rachel will be placed in foster care
for now, with a view to possible adoption.

UN Guidelines for
the Alternative Care
of Children (2010)

2

A “family member” of a
child includes a grandparent,
step-parent, brother, sister,
uncle, aunt or cousin of the
child, as well as any other
person with whom the child
has developed a significant
relationship, based on
psychological or emotional
attachment, which resembles
a family relationship.

�
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Foster care versus kinship care
Before the Child Care and Protection Act came into force, there was no legal distinction between
foster care and kinship care. The result was that relatives who were caring for children related
to them had to go to court to be named as foster parents in order to be eligible for grants.
This process included a social worker investigation and a social worker report which had to be
reviewed by the court.
Approval as a foster parent was time-consuming for the family, the social worker and the court.
And yet it did not really add to the protection of the child since the courts usually ended up
rubber-stamping arrangements already made by the child’s family. It was also illogical, since
relatives who were caring for children but not seeking grants did not need court approval.
In addition, there were many cases where needy households were unable to access State grants
because they had not gone through the process of being approved as foster parents by the court,
or because the lengthy process was not yet complete.
The new distinction between foster care and kinship care removes an unnecessary burden from
families, social workers and courts because registering a kinship care agreement is a simpler
process than obtaining a court order for foster care.
Formal recognition of kinship care also acknowledges approaches to child care which are typical
in Africa instead of applying foreign concepts to African contexts.

What is the difference between foster care and kinship care?
Foster care
I

I

Kinship care

Placement only by court order
(for child in need of protective
services)
Foster parent is not a family
member

I
I

I
I

I

Social worker supervision

I

Eligible for foster parent grant

Placement usually by voluntary private agreement
Kinship care-giver is a family member or close
family friend
No supervision (unless it is by court order)
Eligible for same grant as a parent if kinship care
agreement is registered with court (one or the
other can apply for the grant, not both)

Children temporarily living apart from their parents
Kinship care (family)

Foster care (non-family)
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UN Guidelines for the Alternative Care of Children (2010)
Foster care
The competent authority or agency should devise a system, and should train concerned
staff accordingly, to assess and match the needs of the child with the abilities and resources
of potential foster carers and to prepare all concerned for the placement.
A pool of accredited foster carers should be identified in each locality who can provide children
with care and protection while maintaining ties to family, community and cultural group.
Special preparation, support and counselling services for foster carers should be developed
and made available to carers at regular intervals, before, during and after the placement.
Carers should have, within fostering agencies and other systems involved with children without
parental care, the opportunity to make their voice heard and to influence policy.
Encouragement should be given to the establishment of associations of foster carers that can
provide important mutual support and contribute to practice and policy development.
 UN Guidelines, paragraphs 118-122

2. Foster parents
2.1 Who can become a foster parent?
A married couple can apply to be joint foster parents, or an individual can apply to be a single
foster parent.
It seems to be possible for a couple who are living together without being formally married
to apply to be joint foster parents, or for only one of them to apply to be a single foster
parent. (See the technical note on the next page.)
There are three basic requirements for becoming a foster parent:
(1) A foster parent must be a fit and proper person to be entrusted with the care of the child
concerned.
(2) A foster parent must also be willing and able to undertake the parental rights and
responsibilities associated with foster care.
(3) A foster parent must be able to show that he or she has not been convicted of certain
serious crimes listed in the Child Care and Protection Act.
 Child Care and Protection Act, sections 154(3),156, 238
 Child Care and Protection Regulations, regulation 52(2)
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Relevant crimes

The application procedure for an
unmarr ied couple who are living
together is not clear.

murder
rape
indecent assault
incest
kidnapping
any statutory sexual
offence
any offence relating
to the manufacture,
distribution or
possession of
pornography
any offence relating
to human trafficking
abduction, excluding
the wrongful removal
or retention of a
child by a parent
with parental
responsibilities
assault with intent to
cause grievous bodily
harm

Section 154(3) of the Act says:
This Chapter applies to both parents,
if married or living together, in whose foster care a child
has been or is to be placed, unless foster care of such child
is awarded to one foster parent only.
Section 155(1) says that “a person or persons” who want
to be approved as prospective foster parents must make an
application to a designated social worker.
Regulation 52(2) says:
A married couple may apply jointly to be approved as
prospective foster parents.
Regulation 54(4) says:
Where a married couple apply jointly to be registered as
prospective foster parents, the couple must be assessed
together and the application may only be approved if
both of them are approved as prospective foster parents.
The regulations do not mention any possibility for joint
application or approval for persons other than a married
couple.
 Child Care and Protection Act, sections 154(3), 155(1)
 Child Care and Protection Regulations, regulations 52(2), 54(4)

 Child Care and Protection
Act, section 238(8)

Prospective
foster parent
submits
application to
social worker

Designated
social
worker
assesses
applicant

Minister
approves
applicant and
adds name
to register

Social worker
draws on
register for
foster care
placements

2.2 Application process
People who would like to become foster parents must apply to
a designated social worker to be placed on a list of potential
foster parents.
The application must be made on Form 17, which is appended
to the Child Care and Protection Regulations.

A “designated social worker” is
a State or private social worker
authorised by the Minister to
carry out specific tasks.
 Child Care and Protection Act,

section 33

The information required for the application is intended to make sure that the environment
will be safe for children who may be placed with the foster parent, and to allow for appropriate
matching of foster children with foster parents.
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The application form requires basic information about the applicant, including citizenship,
religious affiliation, marital status, main languages spoken in the household and information
about other adults and children in the household.
A married couple who want to be joint foster parents must apply together. They can act as
joint foster parents only if both of them are approved.
Applicants must also provide information about their financial
position and a medical report on their health, to show that they are
in a practical position to take good care of foster children.
The applicants must also explain why they would like to be approved
as prospective foster parents. They may indicate their preferences
regarding sex, age or other attributes of potential foster children.
Applicants must also indicate whether they might have an interest
in adopting a child whom they foster.

We want to be
foster parents
because there are
many children in our
community who have
lost their parents.
We have two children
of our own, but we
are willing and able
to care for foster
children as well.

A foster parent who wants to adopt must submit a
separate application for approval as a prospective
adoptive parent. This process is explained in
Chapter 17 of this Guide on adoption.
Applicants must submit police clearance certificates
to show that they have not committed any serious
crimes.
This police clearance certificate will show that
they have not been convicted of certain serious
crimes, which are listed in the box on page 5.
Police clearance certificates are explained in
Chapter 27 of this Guide.
 Child Care and Protection Act,

sections 155(1), 156(1)-(2)

 Child Care and Protection Regulations,

regulation 52, Form 17

2.3 Assessment by social worker
After an application is received, a social worker will assess the application to see if the applicant
is suitable to be a foster parent.
A maried couple who apply jointly to be foster parents will be assessed together.
The social worker may conduct any reasonable investigation to determine if the criteria for
prospective foster parents are satisfied. This can include referral of the applicant for medical or
psychological assessment if necessary.
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The social worker’s written assessment must include
I background information on the applicant
I information on the applicant’s interpersonal relationships
I a discussion of relevant physical and psychological issues
I a discussion of relevant socio-cultural issues, including the applicant’s religion
I a discussion of relevant housing and environmental issues
I the applicant’s motive for want to be a foster parent
I the basis for concluding that the legal requirements for a foster parent are, or are not, met.
The assessment of a prospective foster parent is similar to the assessment of a prospective
adoptive parent. This is because, where family reunification is not possible, foster care can become
a long-term arrangement with similarities to adoption, or in some case lead to formal adoption.
 Child Care and Protection Act, sections 155(2), 156(1)-(2)
 Child Care and Protection Regulations, regulation 54

Criteria for assessment of prospective foster parents
A social worker assessing an application from prospective
foster parents must consider these criteria.
I

I

I

I

Does the applicant have the capacity to provide a child with a suitable place to live?
Does the applicant have the capacity to provide living conditions that are appropriate
to a child’s health and well-being?
Does the applicant have adequate financial support for foster care (keeping in mind
the supplement of a foster care grant)? Wealth is not a requirement, but the foster parent must be able to provide a reasonable home environment for a child, with sufficient
food, clothing and shelter.
Does the applicant have the capacity to accommodate various special needs that a child
in foster care may have? For example, if the child has a disability, the foster parents must
have the time and resources needed to properly care for the child. However, some foster
parents may indicate that they do not feel that they have the capacity to take in children
with certain special needs.

I am applying to be a foster parent.
I know sign language since one of
my own children is deaf. I believe
that I could really help a deaf child in
need of care, and there may not be
many other foster parents who are
equipped for that. But I will request
not to be assigned children with
other physical disabilities, as I do not
think my house is well-equipped for
children with some physical problems.
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I

I

I

I

I

I

I

I

I

I

I

I

I

I

Can the applicant be trusted to use any State grant or financial contribution from the
child’s parents towards the upbringing of the child and in the child’s best interests?
For example, the grant may be used for the child’s food, clothing and education.
Will the applicant be willing to allow contact between the child and the child’s family
members and other persons in the child’s life, if such contact is in the best interests of
the child? For example, if the child has a close relationship with his or her grandparents,
they should be allowed to visit the child.
Will the applicant ensure that any child of school-going age attends school regularly?
Will the applicant respect the foster child’s religious and cultural upbringing, and guide
the child on these issues in a manner appropriate to the background, age, maturity and
development of the child?
Will the applicant assist a foster child from a different cultural, linguistic or religious
background to maintain links with that heritage? For example, if the child was raised in
a particular religion, he or she should be encouraged to continue with that religion.
Is the applicant willing to co-operate with a designated child protection organisation or
social worker towards the eventual re-unification of the child with his or her parents
or family members (if appropriate)? For example, the foster parent might be expected to
facilitate visits by a parent which increase in duration over time.
Is the applicant willing to co-operate with a designated child protection organisation or
social worker in any review of possible extension of a foster care order?
Will the applicant allow a designated child protection organisation or social worker to have
access to the home and the foster child, for the purposes of monitoring the placement,
providing reunification services, reviewing the foster care order or addressing any other
matter concerning the foster care?
Will the applicant respect the views of a foster child?
Will the applicant generally promote the child’s well-being, best interests and physical,
emotional and social development?
If applicable, will the applicant arrange for the foster child to participate in early childhood development programmes?
Will the applicant guide the behaviour of a foster child through positive discipline, and not
use corporal punishment or any other degrading forms of discipline?
Will the applicant ensure that a child in foster care is treated in a manner similar to other
children in the household (taking into account any special needs of the foster child or the
other children)? For example, the foster child should not be required do chores that are not
expected of other children of similar ages in the household.
Has the applicant provides a police clearance certificate showing that he or she has not
been convicted of any of the specified crimes? See the box on page 5 for a list of these crimes.
 Child Care and Protection Act, section 156(1)-(2)
 Child Care and Protection Regulations, regulation 54(1)
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George and Martha have applied to be foster parents. They have been happily married for 20 years.
Their own two children are adults now and have moved out of the home. They are both in good health,
and they feel that they have time and energy to care for other children. They have two spare bedrooms
in their house. They are both active in community work, and well-respected by their neighbours. They
are not interested in potential adoption, but they are willing to take short-term foster placements…
Ruth has appl
ied to be a fo
ster parent. Sh
hopes to adop
e
t children som
eday, but she
accepts that
the primary
goal of foster
care is family
reunification
in cases where
this is possible
.
Ruth lives wit
h her aunt in
a small munic
house they have
ipal
rented for the
last eight years.
Ruth works in
the mornings
as a school nurs
She prefer s to
e.
take in school
-age children
who would be
in class during
her working
hour s, but he
r aunt can as
sist with child
care if necess
ary.

Ruth has five
siblings who ar
e all much
younger than
she is. She he
lped to care
for them whe
n th
interviewed tw ey were children, and I
o of them, who
warmly of Rut
both spoke
h’s capacity fo
r nurture…

Even though children are
probably more exposed to
violence or neglect in institutions,
the vulnerability of children
in foster care should not be
underestimated … Foster
placement can also be used to
disguise one of the more hidden
aspects of child abuse — children
being kept as domestic workers
in conditions of near slavery …
where children are routinely sent
to live with wealthier families as
servants … Those training foster
caregivers and supervising foster
placements should ensure that
foster children are not treated
as inferior to other children
within the family or exploited
as domestic workers.

I hope you can send me
five or six strong boys.
There is a lot of work
to be done on the farm
since my husband died.

Mrs Smit, I do not
think you understand
the purpose of foster
care! I will not be
able to approve you
as a foster parent.

 Implementation Handbook
for the Convention on the
Rights of the Child,
UNICEF, 3rd edition,
2007, page 281
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2.4 Registration of prospective foster parent
If an application is approved by the Minister, a prospective foster parent is immediately listed
in the Register of Prospective Foster Parents. A children’s court may order the placement of a
child in foster care only with foster parents listed in this register.
The Minister can impose conditions on the approval. For example, a foster parent might be
approved for foster of children in a particular age group, or for children with only certain
kinds of special needs.
Registration as a prospective foster parent is valid for three years and may be renewed for twoyear periods after a re-assessment.
A foster parent who wants to renew his or her registration must make a written request for
renewal to a social worker at least three months before the current registration expires.
Registration can come to an end in several ways:
I The prospective foster parent withdraws the registration in writing.
I The prospective foster parent dies.
I The Minister cancels the registration because the prospective foster parent is no longer a
fit and proper person to be entrusted with parental responsibilities and rights in respect of
a child, or no longer willing and able to undertake these responsibilities.
I A child is removed from the care of the foster parent in a child protection proceeding.
I The foster parent is convicted of one of the specified offences.
 Child Care and Protection Act, sections 155(3)-(5), 156(3)
 Child Care and Protection Regulations, regulations 54(5)-(6), 55

Festus has b
een registere
d as
a foster pare
nt for the la
st
five year s. O
ne of our so
cial
worker s saw
in the newsp
aper
that he was
recently con
victed
of a serious
assault, and
she
confirmed w
ith the cour
t
that this info
rmation is tr
ue.
Festus’s nam
e must be re
moved
from the re
gister. He n
o longer
meets the re
quirements
for
being a fost
er parent. F
o
st
er
parents mu
st be suitab
le
p
eo
ple
to teach chil
dren about
n
o
n
violent way
s to solve pro
blem s.
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Information to be
included in the Register of
Prospective Foster Parents
I
I
I
I
I
I
I
I
I
I
I

I

I
I

I

I

full names
sex
date of birth
ID number
postal & physical address
contact details
marital status / informal cohabitation
date of marriage (if applicable)
main languages spoken in household
religious affiliation (if any)
number of children in household (and their
dates of birth)
number of persons age 18 or older in
household (and their ages)
special needs of any household members
citizenship / information on permanent
residence or domicile of non-citizens
any preferences regarding sex, age or other
attributes of potential foster children
any other information Minister or social
worker wants to include.
 Child Care and Protection Act, regulation 53

Within the child care and
protection field, foster care has long
been regarded as the preferred form
of care for children who are unable to
live with their own parent [or family
members], and for whom adoption is
not desirable or not legally possible.
The central advantage of a wellfunctioning foster care arrangement
over placement in a [children’s home
or child detention centre] — unless
the child has special needs that
require such an environment for a
certain period of time — is that it
enables the child to live as part of a
family. This is the context in which it
is widely believed that developmental
needs of children can best be met.
For many, it is also the context in which
the effects on a child of abuse, neglect
and deprivation can best be healed.
 Jacquiline Gallinetti and Jackie Loffell,
“Foster care” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007,
updated in 2010, page 12-2 (discussing foster
care in terms of the South African Children’s
Act 38 of 2005; footnote omitted)

3. Court orders for foster care
3.1 Placement in foster care
Placement in foster care is one type of alternative placement which a children’s court can order
after a child protection hearing. If a child cannot remain with a parent or family member, foster
care is usually the next best option because it places the child in a family-like environment.
A child may not be placed in foster care if this would result in the foster parent caring for
more than six children in total – counting both their own children and the foster children placed
with them. However, the court can make an exception to this rule if exceeding the maximum
number would be in the best interests of all the children concerned.
Foster care normally ends when the child reaches age 18 and becomes a major. However there
are two possibilities for extension:
I A child is entitled to remain in foster care until the end of the year when the child turns 18
IF the child wishes to do so.
I A child may remain in foster care until the end of the year when the child turns 21 IF the
child requests permission from the Minister to remain in order to complete education or
training AND the foster parent is willing and able to continue the care.
 Child Care and Protection Act, sections 145(3)(f), 147(1), 151(5)-(6), 158
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We need a placement for Evelyn. The rest of her family was
killed in a terrible car crash. The best fit for her would be to live
with the family of her best friend from school. She knows them
well and has often visited them. They have four children of their
own and two other foster children in the household, but they are
willing to take in Evelyn. All of the children know her and want
to do something to help. I am going to ask the court to make
an exception to the rule on maximum numbers in this case.

Note that the residence of a person approved as a foster parent can also be used as
a place of safety for the temporary care of a child. The Act does not provide a particular
procedure for this. If a foster parent has been approved to care for foster children, it
stands to reason that the foster parent is also suitable to provide a temporary place of
safety for a child. It appears that any person listed on the Register of Prospective Foster
Parents can be asked to provide a place of safety for a child in need of temporary care
if the foster parent is willing to provide this service.
 Child Care and Protection Act, section 64(3)

3.2 Transfer of certain parental rights and responsibilities to
foster parents
Basic rights and responsibilities
Certain transfers of parental rights and responsibilities take place with any alternative placement,
including placement in foster care.
When a child is placed by the court with a foster parent, any existing right of custody or
control over that child is transferred to the foster parent for the duration of the placement.
This includes the power to make decisions about the child’s day-to-day care.
Certain duties are also transferred to the foster parent:
I

I

12

The foster parent has a duty to promote the child’s well-being and development, particularly
in respect of education and health. For example, if the child is of school-going age, the
foster parent must ensure he or she attends school regularly.
The foster parent has a duty to encourage the child to have contact with parents, extended
family members and friends, unless such contact is prohibited by an order of the children’s
court or would not be in the child’s best interests. For example, the foster parent should help
to facilitate family visits with relatives with whom the child has a close relationship. The
foster parent can work with the social worker to determine the best way to do this. The level
of contact will depend on the situation. The foster parent can work with the social worker
to determine the appropriate level of contact and how this contact should take place.
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I

I

I

The foster parent has a duty to inform the child’s parents, guardian or other previous caregiver of the child’s progress. For example, the foster parent could share the child’s school
reports with the child’s parent. In some circumstances, it may be best for this information
to be channelled through the social worker.
The foster parent has a duty to assist the relevant social worker to arrange for the child
to be returned home for a specified trial period, where this is consistent with the child’s
best interests. For example, the child may return home for weekends or holidays until the
parents are ready for longer stays. This is part of the process of family unification.
Where a child is unable to return to his or her parents, the foster parent has a duty to
encourage and assist the child to become independent and self-reliant. For example, the
foster parent should teach the child age-appropriate life skills such as how to budget for
expenses and how to look for employment.

Some powers and duties relating to medical care are transferred to the foster parent:
I The foster parent must obtain basic medical intervention for the child if necessary.
I The foster parent must ensure that the child obtains a surgical operation if the child urgently
requires the operation and deferring it to permit consultation with the parent or other previous
care-giver would prejudice the child’s health or welfare.
 Child Care and Protection Act, sections 149(1)-(2) and (4), 157

Powers which are NOT transferred to the foster parent:
I the power to grant permission for the child to leave the country
I the power to deal with the property of the child
I the power to consent to the marriage of the child
I the power to consent to the adoption of the child.
 Child Care and Protection Act, sections 88, 149(3)

Decision-making powers of foster parent
What foster parents
can decide
I

I
I

I

Permission for medical treatment if the
child is not old enough to consent
Where the child goes to school
How to use the foster care grant in the
best interests of the child
Other day-to-day decisions about care

What foster parents
can NOT decide
I

Permission for surgery (unless urgent)

I

If the child can leave the country

I

If the child can get married

I

How to deal with the child’s property

I

If the child can be adopted

 Child Care and Protection Act, sections 88, 149, 157
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Additional rights and responsibilities of foster parents
I

I

I

The foster parent has any additional parental rights and responsibilities contained in the
children’s court order which places the child in foster care.
A foster parent must not delegate the day-to-day care of a foster child to any other person for
more than one week without the agreement of the social worker or child protection organisation.
A foster parent must notify the designated social worker or child protection organisation
which is supervising the foster care of certain changes:
z The foster parent must give notice within 14 days of any significant change of circumstances
of the foster parent or the foster parent’s family. For example, the foster parent should
notify the social worker if the foster parent has lost his or her job, or if another person is
going to be living in the household.
z The foster parent must give notice within 14 days of any significant change of circumstances
of the foster child which could have an impact on the foster placement. For example,
the foster parent should notify the social worker if the child suddenly seems upset after
interactions with the child’s family, as this could indicate that efforts towards family
reunification are not going well.
z The foster parent give notice of any serious illness or injury to
the foster child. For example, the foster parent should notify
CORPORAL
the social worker if the child breaks a bone or gets malaria.
PUNISHMENT
z The foster parent must give notice of any change of address.
PROHIBITED
The social worker or the child protection organisation must
A foster parent may
notify the Minister of any such changes as soon as possible.
NOT use corporal
punishment on
 Child Care and Protection Act, section 157
a foster child.
 Child Care and Protection Regulations, regulation 56
 Child Care and

3.3 Duty not to abuse, neglect or
abandon child

Protection Act,
section 228(3)

It is a crime for any care-giver who voluntarily cares for a child (either temporarily or indefinitely)
to abuse or deliberately neglect the child, or to abandon the child. This includes a foster parent.
The punishment can be a fine of up to N$50 000 or imprisonment for up to 10 years, or both.
 Child Care and Protection Act, section 254

3.4 Termination of foster care
Foster care may be terminated by a children’s court if it is in the best interests of the child. But
before the court will terminate foster care, it will take into account all relevant factors, including:
I the bond that exists between child and parent (if the child’s parent wants to reclaim care
of the child)
I the bond that has developed between the child and the foster parent, and between the child
and the foster parent’s family
I the prospects for achieving permanence in the child’s life through the various potential forms
of care (return to the parent, permanent foster care, adoption or some other alternative care).
 Child Care and Protection Act, section 159
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3.5 Death of a child in foster care
If a child dies while in foster care, the foster parent must
immediately report the death to a member of the police and to
the relevant social worker. The police or the social worker must
immediately notify the child’s parent, guardian or family and
carry out an investigation into the cause of the child’s death.
 Child Care and Protection Act, section 86
TECHNICAL NOTE: The wording of the Act is ambiguous
on whether it is the duty of the social worker or the police
to notify and investigate. The social worker and the
police could liaise on their respective roles.

The placement of
individual children
in foster care is
discussed in more
detail in Chapter 14
of the Guide on child
protection. That
chapter covers leaves
of absence, transfers
and discharges.

4. Foster parent grants

Grants are
discussed in more
detail in Chapter
27 of this Guide.

4.1 Eligibility for grants

Foster parents are eligible for a foster parent grant to assist with the costs of caring for the
children placed with them by court order. Foster parent grants are generally payable as long
as the child is in foster care. An application for a grant for a child in foster care must be
accompanied by a certified copy of the relevant court order.
In addition, a foster parent can apply for a child disability grant for a child who is eligible for
such a grant.
 Child Care and Protection Act, sections 241 (child disability grant), 242-243 (foster parent grant)
 Child Care and Protection Regulations, regulations 107 (foster parent grant),

109 (child disability grant), 114(1)(c) (duration of grants)

4.2 Misuse of grants
It is a crime for someone to receive a foster parent grant if that person is not actually the foster
parent of the child in question. It is also a crime NOT to use a foster parent grant or a child
disability grant for the benefit of the child. The penalty for either offence is a fine of up to N$4 000
or imprisonment for up to 12 months, or both. The person who wrongfully received the grant
money or used it for an improper purpose might also have to repay the money to the government.
 Child Care and Protection Act, sections 249-250

4.3 Automatic fee exemptions
A child who has been placed in foster care is entitled to –
I free basic education in State schools, including automatic exemption from contributions to
any School Development Fund
I subsidised school uniforms, shoes and stationary
I free basic health care
I exemption from payment of any fees when applying for official documents from any organ
of state.
 Child Care and Protection Act, section 246
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4.4 Transitional provisions
A kinship care-giver who was receiving a foster parent grant before the Child Care and Protection
Act came into force will continue to receive the foster parent grant until the expiry of the court
order placing the child in foster care. After the court order expires, the kinship care-giver may
apply for a State maintenance grant on the basis of the kinship care.
 Child Care and Protection Act, regulation 114(6)

5. Cluster foster care
Cluster foster care refers to services offered by a non-profit organisation for support, mentoring,
supervision and advice to foster parents. Cluster foster care services are intended to assist foster
parents in caring for the children placed in their care, especially children with special needs or
disabilities.
Cluster foster care is not joint foster care. Foster parents who are receiving support from a
cluster foster care service must apply independently for approval to serve as foster parents. The
support from the cluster foster care service does not affect the rights and responsibilities foster
parents have for the children in their care.
However, persons employed at or involved in an organisation managing a cluster foster care
service must meet similar requirements as foster parents:
I must be fit and proper persons to be entrusted with foster care
I must be able to support foster parents’ ability to undertake the parental rights and
responsibilities associated with foster care
I must be able to show that they have not been convicted of specified crimes.
 Child Care and Protection Act, sections 1
(definition of “cluster foster care”), 154(2), 156(4)

We are all foster parents. We decided to come together
and form a cluster foster care organisation to provide
support to each other and to the children in our care.
Our organisation offers support groups, counselling
and mentoring to foster parents in our community.

FUTURE DIRECTIONS
The Child Care and Protection Act
recognises the concept of cluster
foster care, but provides no detail
on how cluster foster care will be
operationalised and regulated. The
Act authorises the Minister to enact
regulations to govern the registration
of cluster foster care services, but
no such regulations have yet been
enacted. If cluster foster services
become more common, it is likely
that the Ministry will issue regu
lations to provide more guidance
on how cluster foster care will be
implemented in Namibia.
 Child Care and Protection Act,
section 154(2)
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CONTRIBUTION
ORDERS
1. What is a contribution order? ............................................... 2
2. Procedure for obtaining
contribution orders ...................................................................................... 3
3. Enforcement of contribution
orders ........................................................................................................................................ 9
4. Changing or cancelling a
contribution order ..................................................................................... 10
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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I

f a child is placed in alternative care by court order, the children’s court
may order the child’s parents – or other persons who bear legal liability
for the child’s maintenance – to pay a contribution towards the child’s care,
if they have the means to do so. This also applies to certain other costs
of State intervention to assist a child. A contribution order is similar to a
maintenance order, but it is designed to reimburse the State for the costs
incurred in assisting children in need in terms of the Act.

1. What is a contribution order?
A contribution order is a children’s court order which requires a parent or some other person
who is legally responsible for maintaining a child to contribute to the costs incurred in assisting
a child who is provided with protective services. It is similar to a maintenance order.
The Act provides for contribution orders in respect of four categories of expenses:
(1) costs of alternative care: a contribution towards the costs of maintenance or treatment for
a child placed in foster care or a residential child care facility by court order, including any
costs resulting from a child’s special needs
(2) costs for a child temporarily removed from the family environment: a contribution towards
the costs of maintenance or services for a child temporarily removed from the usual home
by a court order for treatment, rehabilitation, counselling or other reasons, including any
costs resulting from a child’s special needs
(3) short-term emergency aid: a contribution towards maintenance, treatment or other costs
resulting from “any urgent needs” of a child
(4) reimbursement of expenditure on State maintenance grant:
a contribution towards reimbursement of state expenditure
for the payment of a State maintenance grant in circumstances where it is shown that the respondent could
have contributed towards the maintenance of the
child in question.
A contribution order must instruct a
respondent to pay “a sum of money or
a recurrent sum of money”. It cannot
cover contributions in kind.

CO
NT
R
OR IBUT
DE ION
R

 Child Care and Protection Act, section 160(2)
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Alternative
care

State
maintenance
grant

Contribution
order

Care or
services for
child temporarily
removed from
family

Short-term
emergency aid

A social worker’s report in a care and protection matter should, as a matter of good
practice, include information on whether there is a person, currently liable to maintain the
child, who could afford to contribute financially towards costs of the child if the child should
be found by a children’s court to require services [as a child in need of protective services].
The children’s court should then as part of its responsibilities conduct a financial investigation
into that person’s ability to pay. Such an investigation is separate from the care and protection
investigation, but can be conducted at the same time. […] The primary mechanism for obtaining
financial assistance is a contribution order. A ‘contribution order’ […] means a children’s court
order to the effect that a person who is legally liable to maintain a child must pay a specified
sum of money towards certain forms of alternative care, services or treatment needed by that
child. This money will be due as a financial contribution towards expenses that will be incurred
by the state in providing such care, services or treatment. By means of the contribution order a
parent, guardian or other relative thus assists the state in providing for the needs of the child.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, 2007, updated in 2012,
page 10-2 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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I am glad that the court took my children away and put them into foster care! Now they are
off my hands, and I don’t have to waste my hard-earned money on their food and clothing!
My friend, you are
wrong. You have
financial means,
so the State can
order you to pay a
contribution towards
the amount that
the State spends to
keep the children
in foster care. You
cannot escape your
legal duty to maintain
your children!

2. Procedure for obtaining
contribution orders
The respondent: The person who is being asked to pay the contribution is the “respondent”.
The respondent must be a parent or some other person who is legally liable to maintain the child.
 Child Care and Protection Act, section 160(1)

Who is legally liable to maintain a child?
(1) The duty of maintenance lies first and foremost with the child’s parents.
(2) The duty of support that lies with parents can extend to other ancestors if the parents
cannot fulfil their duty of maintenance for some reason. For example, if a child’s parents
are deceased or unable to maintain a child, the duty of support next passes to the
grandparents (both paternal and maternal grandparents), then to the great-grandparents.
(3) The duty of support can also extend to other blood relatives. For example, if the parents
cannot provide maintenance, brothers and sisters (and half-brothers and half-sisters) also
have a duty to maintain each other — but their duty is not as strong as that of parents and
grandparents. For example, in a case where a parent might be expected to provide for
university education for a child, this level of maintenance might not be expected from a
brother or sister. The duty to provide maintenance spreads outward in the family. Nearer
blood relatives are expected to help if they can, before the duty passes on to more distant
blood relatives.
 See Legal Assistance Centre, Maintenance Matters: An Assessment of the
Operation of Namibia’s Maintenance Act 9 of 2003, 2013, Chapter 4, section 4.1.3,
available at <www.lac.org.na/projects/grap/grapmaintmattersreport.html>
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The law relating to the duty of support can be summarised as follows: Biological parents
of children, whether married or unmarried, have a duty of support. Adoptive parents are
considered the parents of a child once the adoption is concluded, and have a duty of support.
This is also true of children conceived by artificial fertilisation and surrogacy arrangements.
Both maternal and paternal grandparents, regardless of whether the mother and father were
married, have a duty of support. Siblings have a duty of support. Step-parents generally do
not have a duty of support, but have been found to have a limited duty of support in narrowly
defined circumstances. (In Heystek v Heystek 2002 (2) SA 754 (T) the mother had remarried
in community of property, and the court awarded maintenance pendente lite as a result
of the shared responsibility. In MB v NB 2010 (3) SA 220 (GSJ) the child was not formally
adopted, but used the surname of the stepfather. The stepfather was found liable for school
fees as he had held himself out to be ‘the father’ on the school application form.) Aunts and
uncles bear no responsibility to support their nieces and nephews. In determining whether
any person has a legal duty of support in respect of a minor child, cognisance must also be
taken of customary law.
 SS v Presiding Officer, Children’s Court, Krugersdorp 2012 (6) SA 45 (GSJ)
(footnotes omitted), paragraph 33

Jurisdiction: A contribution order may be made by the children’s court which covers the area
I where the respondent ordinarily lives, works or carries on business
I where the child involved in the matter ordinarily lives
I where the child has been placed in terms of a children’s court order
Note that this geographical jurisdiction is different from the standard geographical jurisdiction of children’s courts set out in section 41 of the Act.
 Child Care and Protection Act, section 161(1)

Request for contribution order: A children’s court may issue a contribution order on the
recommendation of a social worker or on the court’s own initiative.
In practice, contribution orders are often issued in the course of the child protection hearing
which results in the order giving rise to the expenses in question.
 Child Care and Protection Act, section 160(2)

Summons to respondent: The respondent may already be present in
court when the issue of a contribution order arises. If not, a social
worker involved in the case or the children’s commissioner can
request the clerk of the children’s court to issue a summons to
the respondent, calling on the respondent to come to court
on a specified date and to provide details of his or her
financial position.

SU
MM
ON

S

This summons should be issued on Form 18A, which
is appended to the Child Care and Protection Regulations.
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If the summons cannot be personally served on the respondent, the clerk of the children’s
court must attempt to notify the respondent by telephone, fax, email, courier or registered
post – or by sending an official to his or her last known residential address or workplace
to attempt to find out the current contact details. If the clerk of the court is still unable to
contact the respondent by means of these alternative methods, the clerk must provide the
court with proof of the attempts which were made.
 Child Care and Protection Act, section 167(1)
 Child Care and Protection Regulations, regulation 57(1)

Notices under the Child Care and
Protection Regulations
Notices from the court must be served by a member of
the police, a messenger of the magistrate’s court or a
NO
person authorised by the children’s commissioner in
TIC
E
the following manner:
(1) The notice can be served personally on the
person.
(2) The notice can be given to the person’s legal
practitioner, if the legal practitioner’s name and
address have been provided to the court for purposes
of proceedings under the Act.
(3) The notice can be left at the person’s place of residence or
business, with anyone who appears to be at least 16 years of
age and residing at the residence or working at the business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to
be at least 16 years of age, and employed at the same place or in charge of the place of
employment.
(5) In the case of a legal person (such as an organisation), the notice can be left at its registered
office or main place of business, with a director or a responsible employee.
If the person to be served in any way prevents the notice from reaching him or her, it is
sufficient service to attach a copy of the notice to the outer door or security gate of the relevant
place.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The member of the police, messenger or other person can visit the last known residential
address or place of business or employment of the person in question, to attempt to discover
the current contact details of the person, and then try to use that contact information to
serve the notice.
If all efforts to serve notice on the person in question fail, the member of the police, messenger
of the magistrate’s court or other person who attempted service must give the children’s court
proof of the attempts made.
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Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations – IF the
children’s court considers it to be in the interests of justice and in the best interests of the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to the
absent person on Form 4, which is appended to the Regulations relating to Children’s Court
Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000 or
to imprisonment for up to one year or both.
A person is not subject to a penalty for non-attendance if the children’s court decided to
proceed in that person’s absence.
 Child Care and Protection Regulations, regulation 120

Terms of a contribution order: A contribution order must state three things: (1) who must
pay; (2) what amounts must be paid; and (3) who the payments must be made to.
The order can instruct a respondent to pay one lump sum of money or to make regular
periodical payments.
Payments under contribution orders must be made to an officer of the court which made
the order, or to another officer specified by the court. The payments do NOT go directly
to the child or the child’s care-giver. They go to the State for disbursement as appropriate.
This is because, where a child has been placed in alternative care (such as foster care or
placement in a residential child care facility), the foster parent or facility will be eligible to
receive a State grant to offset the costs of the child’s care.
The contribution order can take effect from the date of the order, or from an earlier or later date.
This means, for example, that the court could make a retroactive order from the date on
which the child was placed in alternative care. The order could not validly extend past
the point when the situation which gave rise to it ceased to exist – such as after a child in
alternative care was returned to the family.
 Child Care and Protection Act, sections 160(2)-(3), 162(1)
 S v Mujee 1981 (3) SA 800 (Z)
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Maximum age of child: Contribution orders are
usually made only for children under age 18.
However, a contribution order can cover someone
who is older in these circumstances:
(a) to enable the person to complete his or her
education
(b) if the person suffers from a disability, chronic
illness or some other special condition which
prevents them from becoming self-supporting.
The court can impose conditions on contribution
orders for children who are age 18 or older.
For example, a contribution order made in
respect of a child who was still completing his
or her education might include the condition
that it remains in force only as long as the child
continues his or her studies.
 Child Care and Protection Act,

section 160(1)-(2), 162(2)

 Child Care and Protection Regulations,

What is a disability for the purpose
of a contribution order? It is defined
in the same way as for a disability
grant. This includes
I a mental disability
I a chronic or terminal illness, including HIV or Diabetes Type I
I partial or complete deafness or
blindness
I cerebral palsy
I missing one or both legs or arms
I partial or complete paralysis
I a speech impediment that prevents the child from communicating with others
I epilepsy that cannot be controlled
adequately with medication
I albinism
I another condition or disability that
would warrant a disability grant.
 Child Care and Protection
Regulations, regulation 58(1) read
together with regulation 109(3)(f)

regulation 58

Notice of contribution order: The clerk of the children’s court must arrange for a certified
copy of the contribution order to be served on the respondent (if the respondent is not present
in court to be served with it personally at the time).
Service of the order can take place by any of the methods applicable to service of the
summons to attend the proceedings. See the box on pages 5-6.
The clerk of the court must also send a certified copy of the contribution order to the Minister
and the social worker involved in the matter.
 Child Care and Protection Regulations, regulation 57(4)

Appeal: There is a right of appeal to the High Court against the decision of a Children’s Court
to grant or refuse to grant a contribution order.
Such appeals work in the same way as an appeal against a civil judgment of a magistrate’s
court. If the respondent appeals a contribution order, the appeal must be brought against
the Minister as the party on the other side.
 Child Care and Protection Act, sections 46, 166

Change of address: A person who is subject to a contribution order is required to give notice
to the children’s court of any change of residential address or place of work. The penalty for
failure to comply is a fine of up to N$2 000.
 Child Care and Protection Act, section 165
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Contribution orders against
persons living outside Namibia
The children’s court can make a provisional contribution order against a
person who lives in any country which Namibia has designated under the
Reciprocal Enforcement of Maintenance Orders Act 3 of 1995. As of 2019,
these countries were: South Africa, United Kingdom, Canada (only the North-West Territories
and the Province of Alberta) and the United States (only the State of California) – with South
Africa being the only country designated for this purpose since independence.
Neither the Act nor the regulations provide any details about the procedure for provisional
contribution orders. Thus, it is not clear how the process is intended to work. If the procedure
mirrors the procedure set out in the Reciprocal Enforcement of Maintenance Orders Act 3 of
1995, it would work as follows:
The children’s court in Namibia would work with its counterpart in the designated country to
deal with the case. A respondent living outside Namibia would be given notice of the Namibian
enquiry if possible. The Namibian court could issue a provisional contribution order at the end
of the enquiry, whether or not the respondent had provided input. The Namibian government
would then provide the government of the designated country with a copy of the provisional
contribution order and information about the evidence that was given at the enquiry.
The respondent would have a
chance to tell his or her side of the
story in the country where he or
she lives. In other words, the court
in the designated country would hold
“the other half” of the enquiry. The
court in the designated country would
decide whether to confirm the provisional maintenance order, to change it,
or to send the case back to Namibia
for more information.
A contribution order made in
this way could be enforced
in the designated country in
a similar way as a contribution
order would be enforced in Namibia.
The procedure would work in the opposite direction when a contribution order is made in
the designated country and the respondent is resident in Namibia. This is why the process is
referred to as a “reciprocal” one.
 Child Care and Protection Act, section 161(2), 163(1),
read together with the Reciprocal Enforcement of Maintenance Orders Act 3 of 1995
 See Legal Assistance Centre, Maintenance Matters: An Assessment of the Operation
of Namibia’s Maintenance Act 9 of 2003, 2013, Chapter 4, section 4.1.3.
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3. Enforcement of contribution orders
There are several avenues for enforcing a contribution order.

(1) Attachment of remuneration: A children’s
court which has made a contribution order against
a respondent may order the employer of the res
pondent to deduct the amount of the contribution
which the respondent has been ordered to pay
from the respondent’s remuneration and pay it to
the person or institution specified in the order.
For this purpose, “remuneration” includes any
salary, wages, allowances or any other form
of income paid periodically to any person. An
order for attachment of remuneration can be
made regardless of whether the respondent has
defaulted on any payments; this means that it
could be made together with the contribution
order.

Section 162(1) of
the Act says that a
contribution order
must direct the
respondent to
pay a specified amount specified “to an officer
of the court granting or confirming
the order, or to such other officer as
the court may determine”. Section
164(2)(b) of the Act says that an order
for attachment of remuneration can
direct the employer to pay the amount
in question “to a person or institution specified in the order”. It would
seem that the order to the employer
would have to be consistent on this
point with the underlying contribution order.

An order for attachment of remuneration must
be served on the respondent’s employer by any
of the methods applicable to service of the
summons and the contribution order on the
respondent. See the box on pages 5-6. It is a crime for an employer to fail to comply with
an order for attachment of remuneration, punishable by a fine of up to N$4 000.
 Child Care and Protection Act, section 164
 Child Care and Protection Regulations, regulation 57(5)

(2) Criminal offence: A contribution order has
the same effect as a maintenance order in some
respects. Failure to comply with a contribution
order is a crime, in the same way as failure to
comply with a maintenance order, punishable by
a fine of up to N$4 000, or imprisonment for up
to 12 months, or periodical imprisonment.
As in the case of a maintenance order, a good
faith inability to pay is a defence. For example,
maybe the defendant could no longer comply
with the contribution order because of unemployment. But inability to pay is no excuse
if the respondent is unwilling to work or if the lack of means results from his or her own
misconduct.
 Child Care and Protection Act, section 163,
read together with Maintenance Act 9 of 2003, section 39
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(3) Execution against property: If the respondent is convicted of the crime of failure to
comply with a contribution order, the prosecutor can also request an order for recovering the
arrears. This can be done by attaching the respondent’s property, in the same way as this would
be done to satisfy a civil judgment of a magistrate’s court.
Following on the conviction, the children’s court can hold a summary enquiry into the
respondent’s circumstances to decide whether or not to issue a warrant of execution
against the respondent’s property. The court must take into consideration the existing and
prospective means of the respondent, the respondent’s conduct, the expenses which the
contribution order was issued to cover and any other relevant circumstance. The property
that can be attached includes land, as well as any pension, annuity, gratuity, compassionate
allowance or other similar benefit.
 Child Care and Protection Act, section 163,
read together with the Maintenance Act 9 of 2003, section 33

4. Changing or cancelling a
contribution order
A children’s court may vary, suspend or rescind a
contribution order, or revive the order after it has
been rescinded.
A social worker acting on behalf of the child
concerned may apply for any of these types of
changes, by submitting Form 18B to the clerk
of the children’s court. If the social worker is
the applicant, the application must be served
on the respondent by any of the methods appli
cable to service of the summons to attend the
proceedings. See the box on pages 5-6.

The respondent’s
application should
probably be served
on the Minister
instead of on the
child’s parent or
alternative care-giver.
The contribution order reimburses the
State, so it is logical for the State to be
the opposing party to any request for
change. On this issue, note that the
Minister has a right to be a party to
any children’s court proceeding.

A respondent may apply for any of these types
 Child Care and Protection Act,
of changes, by submitting Form 18C to the
section 53(1)
clerk of the children’s court. If the respondent
 Child Care and Protection
Regulations, regulation 53(3)(c)
is the applicant, the application must be served
on the parent or other person responsible for
the child by any of the methods applicable to
service of the summons to attend the proceedings. See the box on pages 5-6.
The process otherwise works in the same way as for an initial contribution order.
If a court other than the court which made the original contribution order varies, suspends,
rescinds or revives it, the clerk of this court must immediately inform the clerk of the court
which made the initial contribution order
 Child Care and Protection Act, section 160(4)-(5)
 Child Care and Protection Regulations, regulation 57(5)
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5. Costs
Police are not allowed to charge any fees for service of documents in respect of contribution
orders, and no court fees can be charged in connection with the issue or furnishing of any
document in contribution order proceedings.
If the respondent’s property is attached to pay arrears in respect of a contribution order, the
costs of execution must be paid out of the proceeds of the sale of the property that is attached.
No other costs can be recovered from any other party, including a party to an appeal concerning
a contribution order.
The logic here is that the contribution order proceedings are designed primarily to generate
money which reimburses the State for its child protection expenditures. Thus, it would be
counterproductive for the State to charge for the process of obtaining such orders.
 Child Care and Protection Act, section 167

The majority of adults legally responsible for the maintenance [of] children taken into
alternative care are too impoverished to provide much, if anything, by way of financial support.
Nevertheless, it is appropriate that the Act, like its predecessor, includes provisions requiring
financial assistance from persons who would be required in terms of private law to maintain a
child. Given the numbers of children in need of care and protective services […], it is entirely
appropriate that maintenance which can be afforded by private individuals related to such
children be collected and utilised. It is important that social workers, when conducting care
and protection investigations, check carefully to see whether there are any persons closely
related to the child who may have sufficient means to contribute towards the needs of that
child while in alternative care or receiving services […] Regarding quantum of contribution
payments, the wide discretion accorded to magistrates empowers them to set payments
individually on a case-by-case basis so that they are within the means of respondents.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007, updated in 2012,
page 10-8 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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A

doption is a useful way of affording children the benefits of family life
which might not otherwise be available to them. The Child Care and
Protection Act takes a child-centred approach to adoption with the best
interests of the child as a guiding standard. It makes provision for intercountry adoption where there is no suitable long-term care option for a child
inside Namibia. It should be noted that only a small number of Namibian
children are adopted each year, while many children are in kinship care
or foster care.

1. New
concepts
The Child Care and Protection
Act contains some concepts and
principles which were not part
of the previous Namibian law on
child protection. These are some of
the most important new concepts
relating to adoption.

It cannot be seriously disputed that ‘a family’ is
the best vehicle for the upbringing of children. So
much the better if the ‘family’ is made up of the
biological parent(s) of the child. The next best thing to
a biological family, in my view, is an adoptive family.
It is the duty of society, therefore, to make possible,
and not hinder or frustrate, a family for every child
given up for adoption.
 Detmold & Another v Minister of Health and Social
Services & Others 2004 NR 174 (HC), pages 181-182

Best interests of the child: The Child Care and Protection Act introduces the concept of the
best interests of the child as the governing principle in adoptions.
Adoption plans: The Child Care and Protection Act introduces the concept of adoption plans
whereby the birth parents and adoptive parents in a disclosed adoption (where the identities of birth and adoptive parents are known to each other) enter into an agreement covering
issues such as the sharing of information and contact with the birth family. Adoption plans are
optional. They are binding only if they are made into a court order at the time of the adoption.
Inter-country adoptions: The High Court of Namibia ruled in 2004 that it is unconstitutional
to have a blanket rule preventing non-Namibians from adopting children born in Namibia,
because such adoptions may sometimes provide the best family environment for a child. Since
that ruling, Namibia has become a party to the Hague Convention on Protection of Children
and Co-operation in Respect of Intercountry Adoption. The Child Care and Protection Act is
designed to give practical effect to the Hague Convention in Namibia. It sets out the process and
requirements that must be met in order for a child who is habitually resident in Namibia to be
adopted by a person who is habitually resident outside Namibia. Inter-country adoption will only
be considered where there are no suitable long-term care options for the child within Namibia.
Namibia will make agreements with selected countries for purposes of inter-country adoption,
and inter-country adoption will be arranged only with adoptive parents from those countries.
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“Habitual residence” is not defined in the Hague
Convention or in the Child Care and Protection Act. This
is intentional, to preserve flexibility. Habitual residence
has been described as an abode in a particular place
or country which has been adopted voluntarily and for
settled purposes as part of the regular order of a person’s
life for the time being, whether of short or of long
duration. It is not dependent on citizenship or permanent
residence. “Habitual” implies a stable link with a place,
which may be achieved through length of stay, or through
evidence of a particularly close tie between the person
and the place. The child’s view may be relevant to the
determination of the child’s country of habitual residence.
 See WS v LS 2000 (4) SA 104 (C);
Senior Family Advocate, Cape Town & Another
v Houtman 2004 (6) SA 274 (C);
Central Authority (SA) v A 2007 (5) SA 501 (W);
Central Authority v MR (LS Intervening)
2011 (2) SA 428 (GNP);
Central Authority v TK 2015 (5) SA 408 (GJ)
 See also MW v Minister of Home Affairs 2016 (3) NR 707
(SC) (“ordinarily resident”)

Principle of subsidiarity: The princi
ple of subsidiarity means that intercountry adoption can take place only
after possibilities for placement of a
child in the child’s home country have
been given due consideration. This
does not always mean that an adoptive
family for the child must be found in
the home country. For example, a child
with a severe disability might need
specialised care that can only be
prov ided by a children’s home with
suitable facilities, meaning that longterm institutional care might be more
appropriate for that child than adoption.
In some cases, long-term kinship care
in a child’s home country might be
better for the child than adoption by a
family in another country. The longterm care option which is in a child’s
best interests must be considered on a
case-by-case basis.

Formal adoption versus informal adoption
and adoption in terms of customary law
The Child Care and Protection Act
covers only formal adoptions.
I

It does not apply to informal
“adoptions” where a child
is treated as a child of the
family without a formal
adoption process.

I

It does not apply to adoptions
under customary law.

Only formal adoptions
concluded under the Act
will be recognised for purposes
such as liability for maintenance
and intestate succession.
 S v Koyoka 1991 NR 369 (HC);
Tjingaete v Lakay NO 2015 (2) NR 431 (HC)
 See also Flynn v Farr NO and Others 2009 (1) SA 584 (C)
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2. Constitutional and international
framework
Article 14 of the Namibian Constitution affords special protection to the family, and adoption
is a valuable way of affording children the benefits of family life which might not otherwise be
available to them.
Both the Convention on the Rights of the Child and the African Charter on the Rights and
Welfare of the Child emphasise the importance of ensuring that adoptions take place in accordance
with applicable laws and procedures, on the basis of thorough and reliable information. They
both stress the importance of ensuring that adoptions involve only children who are in need of
being adopted, subject to the consent of all relevant persons. Both also note the importance of
being particularly careful that inter-country adoptions are considered only if no suitable local
options are available, and with careful safeguards to prevent abuses.
The Hague Convention on Protection of Children and Co-operation in Respect of Intercountry
Adoption is designed to ensure that inter-country adoptions take place in the best interests of
the child. It recognises that inter-country adoption may offer the advantage of a permanent
family to a child for whom a suitable family cannot be found in his or her country of origin,
but it requires that possibilities for the placement of the child within the country of origin be
considered first. The Convention establishes a system of co-operation between authorities
in countries of origin and receiving countries, and provides safeguards against abuses such
as abduction, exploitation, sale or trafficking of children. The Convention also guarantees
recognition in all contracting states of adoptions made in accordance with the Convention.

Namibian Constitution
Article 14(1)
The family is the natural and fundamental group unit of society and is entitled to protection by
society and state.

UN Convention on the Rights of the Child
Article 21
States Parties that recognize and/or permit the system of adoption shall ensure that the best
interests of the child shall be the paramount consideration and they shall:
(a) Ensure that the adoption of a child is authorized only by competent authorities who
determine, in accordance with applicable law and procedures and on the basis of all pertinent
and reliable information, that the adoption is permissible in view of the child’s status
concerning parents, relatives and legal guardians and that, if required, the persons concerned
have given their informed consent to the adoption on the basis of such counselling as may
be necessary;
(b) Recognize that inter-country adoption may be considered as an alternative means of child’s
care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable
manner be cared for in the child’s country of origin;
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Ensure that the child concerned by inter-country adoption enjoys safeguards and standards
equivalent to those existing in the case of national adoption;
(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement does
not result in improper financial gain for those involved in it;
(e) Promote, where appropriate, the objectives of the present article by concluding bilateral or
multilateral arrangements or agreements, and endeavour, within this framework, to ensure
that the placement of the child in another country is carried out by competent authorities or
organs.
(c)

African Charter on the Rights and Welfare of the Child
Article 24: Adoption
States Parties which recognize the system of adoption shall ensure that the best interest of the
child shall be the paramount consideration and they shall:
(a) establish competent authorities to determine matters of adoption and ensure that the
adoption is carried out in conformity with applicable laws and procedures and on the basis
of all relevant and reliable information, that the adoption is permissible in view of the child’s
status concerning parents, relatives and guardians and that, if necessary, the appropriate
persons concerned have given their informed consent to the adoption on the basis of
appropriate counselling;
(b) recognize that inter-country adoption in those States who have ratified or adhered to the
International Convention on the Rights of the Child or this Charter, may, as the last resort, be
considered as an alternative means of a child’s care, if the child cannot be placed in a foster
or an adoptive family or cannot in any suitable manner be cared for in the child’s country
of origin;
(c) ensure that the child affected by inter-country adoption enjoys safeguards and standards
equivalent to those existing in the case of national adoption;
(d) take all appropriate measures to ensure that in inter-country adoption, the placement does
not result in trafficking or improper financial gain for those who try to adopt a child;
(e) promote, where appropriate, the objectives of this Article by concluding bilateral or
multilateral arrangements or agreements, and endeavour, within this framework to ensure
that the placement of the child in another country is carried out by competent authorities or
organs;
(f) establish a machinery to monitor the well-being of the adopted child.

Hague Convention on Protection of Children and
Co-operation in Respect of Intercountry Adoption
Article 4
An adoption within the scope of the Convention shall take place only if the competent authorities
of the State of origin —
a) have established that the child is adoptable;
b) have determined, after possibilities for placement of the child within the State of origin have
been given due consideration, that an intercountry adoption is in the child’s best interests;
c) have ensured that —
(1) the persons, institutions and authorities whose consent is necessary for adoption,
have been counselled as may be necessary and duly informed of the effects of their
consent, in particular whether or not an adoption will result in the termination of the
legal relationship between the child and his or her family of origin,
(2) such persons, institutions and authorities have given their consent freely, in the
required legal form, and expressed or evidenced in writing,

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 17: Adoption

�

5

d)

(3) the consents have not been induced by payment or compensation of any kind and
have not been withdrawn, and
(4) the consent of the mother, where required, has been given only after the birth of the
child; and
have ensured, having regard to the age and degree of maturity of the child, that —
(1) he or she has been counselled and duly informed of the effects of the adoption and of
his or her consent to the adoption, where such consent is required,
(2) consideration has been given to the child’s wishes and opinions,
(3) the child’s consent to the adoption, where such consent is required, has been given
freely, in the required legal form, and expressed or evidenced in writing, and
(4) such consent has not been induced by payment or compensation of any kind.

3. Domestic adoptions
3.1 When is a child eligible to be adopted?
Children in the following circumstances are eligible for adoption:
I the child has no parent AND there is no suitable guardian or care-giver who is willing to
care for the child
I the whereabouts of the child’s parent or guardian cannot be established AND there is no
suitable guardian or care-giver who is willing to care for the child
There is some overlap between this aspect of adoptibility and the definition of an “abandoned
child”.
I the child has been abandoned, which means –
z the child has obviously been deserted by the parent, guardian or care-giver
z the child has, for no apparent reason, had no contact with the parent, guardian or caregiver for at least three months
z the child has been left at a safe haven and has not been claimed during the relevant
waiting period
z the whereabouts of the parents are unknown or the parents cannot be traced
Before an abandoned child can be adopted, the social worker must publish an advertisement
in at least one national newspaper circulating in the area where the child was found and
one radio station broadcasting in that area, to see if anyone claims responsibility for the
child. If the child was left at a safe haven, there is 60-day period during which the child
may be reclaimed. In other cases of apparent abandonment, there is a 30-day waiting
period. The relevant facts must be supported by affidavit.
I the child is to be adopted by a step-parent
I the child is in need of a permanent alternative placement
Note that this does NOT apply if the child is in permanent foster care or stable kinship
care. This caveat has been included in the law because some cultural groups in Namibia
do not favour formal adoption.
I the child’s parent or guardian has decided to give the child up for adoption.
Eligibility for adoption must be assessed by a designated social worker. The Adoption Registrar
must record the names of children who are eligible for adoption in the Register of Adoptable
Children and Prospective Adoptive Parents (RACAP).
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If a child is assessed as being adoptable, the designated social worker must record the
relevant information about the child on Form 19B, which is appended to the Child Care and
Protection Regulations, and submit the form to the Minister so that the child’s particulars
can be entered into RACAP by the Adoption Registrar.
A child is eligible to be adopted ONLY IF the child is listed in the Register of
Adoptable Children and Prospective Adoptive Parents (RACAP).
If a child listed in RACAP is adopted, the name and other identifying information of
the child will remain in RACAP, and an entry must be added regarding the adoption.
 Child Care and Protection Act, sections 1 (definition of “abandoned”), 169, 171(3), 183(1), 227
 Child Care and Protection Regulations, regulations 61, 62(1)-(2), 70

Birth certificates required for all adoptable children
Note that the Ministry official designated as the Adoption Registrar is responsible for making sure
that all children who are listed in RACAP as being eligible for adoption are registered with the
Ministry responsible for home affairs and issued with birth certificates. It is possible to obtain a
birth certificate even in the case of an abandoned child where there is no information about the
identity of the parents. Birth registration of all children prior to adoption will help to prevent child
trafficking and other improper practices.
 Child Care and Protection Act, section 183(3)(a)
 Child Care and Protection Regulations, regulation 70(1)(e)

My mother
remarried after
my father died.
My step-father is
applying to adopt
me so he and my
mother will both be
my legal parents.

I have been in foster care since I was
very young because my parents died in a
car accident and there were no extended
family members who were able to care
for me. I stayed with several different
foster parents at first. Now my current
foster parents want to adopt me so that
I will have a stable and permanent home.

I was told that my mother
decided to give me up for adoption
when I was born. My adoptive
mother told me that my birth
mother was very young. She did
not feel that she was ready to
be a parent, so she thought that
adoption would be best for me.
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DOMESTIC ADOPTION PROCESS
Step 1: The applicant is generally a suitable person to adopt a child.
1 APPLICATION FOR ASSESSMENT:

2 ASSESSMENT AND DECISION:
Social worker assesses applicant through
home study and other investigation,
and makes decison on application

Applicant makes written application
requesting assessment for suitability
as a prospective adoptive parent

3 LISTING IN RACAP: Prospective adoptive parent listed in RACAP

Step 2: Adoption of a specific child by a specific adoptive parent is in
the child’s best interests.
4 APPLICATION TO ADOPT:
Prospective adoptive parent applies to
adopt a child, after being matched with
a specific child by a social worker

5 NOTICE:
Children’s court sends notice to
persons required to consent

6 CONSENT:

Persons whose consent is required give consent (unless court
dispenses with consent or overrules unreasonable lack of consent)

OPTIONAL 7 Adoption plans (optional)
The birth parent and the adoptive parent
may decide to make an adoption plan
governing things like contact and
information-sharing.
(This option is available only in
respect of “disclosed” adoptions.)

8 ADOPTION ORDER:
If adoption is in child’s best interests,
court makes an adoption order
(may be preceded by a provisional
adoption order until the end
of the cooling-off period for
withdrawal of consent)

Step 3: Record-keeping after the adoption order is issued.
9 ADOPTION REGISTER:

BIRTH RECORD:
Adoption order is copied to Ministry
of Home Affairs and Immigration so that
birth register can be altered to list the
adoptive parent as the child’s parent.
10

Adoption Registrar records basic
information about the adoption in the
Adoption Register. (The child has a right
to access the information in the Adoption
Register after reaching the age of majority.)
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3.2 Who can adopt a child?
A foster parent, kinship care-giver or primary caretaker of a child who is eligible for
adoption may adopt that child if he or she meets all the requirements for an adoptive
parent.

Marital status: The following people can adopt a child –
I spouses in a marriage acting jointly
I a step-parent (a person married to one of the child’s parents)
I a widow, widower, divorced or single person.
Age: An adoptive parent must normally be at least 25 years old. Where the adoptive parents are
a married couple, at least one of them must be 25 years old or older. Younger persons can adopt
if they can show a good reason to make an exception to the usual rule. There is no maximum
age for adopting.
Habitual residence in Namibia: The adop
tive parent or parents must be habitually
resident in Namibia to apply for a domestic
adoption. If the prospective adoptive parent
is not a Namibian citizen, he or she may only
adopt if his or her country of citizenship
would recognise the adoption and allow the
child to enter and remain permanently in
that country.
Fitness: The adoptive parent must be assessed
by a social worker designated to facilitate
adoptions. The adoptive parent must be –
I fit to undertake parental responsibilities
and rights
I willing and able to undertake parental
responsibilities and rights
I living in circumstances that are suitable
for the adoption of a child.
A person may not be disqualified from adop
ting a child on the basis of financial status,
but a prospective adoptive parent must be
able to provide for the adoptive child’s basic
needs.

A person who is not habitually resident
in Namibia, regardless of citizenship,
must follow the procedures for intercountry adoption discussed in section 4
of this chapter of the Guide.

Relevant crimes
murder
rape
indecent assault
incest
kidnapping
any statutory sexual offence
any offence relating to the manufacture,
distribution or possession of pornography
any offence relating to human trafficking
abduction, excluding the wrongful remo
val or retention of a child by a parent with
parental responsibilities
assult with intent to cause grievous bodily
harm
 Child Care and Protection Act,

section 238(8)
Past convictions for certain crimes will dis
qualify a person from adopting. The adoptive parent must provide a police clearance
certificate to show that he or she has not been convicted of any of these crimes.
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A person is eligible to adopt a child ONLY IF the person has been approved as a
prospective adoptive parent and listed in the Register of Adoptable Children and
Prospective Adoptive Parents (RACAP).
 Child Care and Protection Act, sections 170, 171(1)-(3)
 Child Care and Protection Regulations, regulation 82

Frequently-asked questions
Can spouses in a customary marriage adopt a child jointly?
Yes. Spouses in a “marriage” can adopt jointly, and marriage is defined to include “a marriage in
terms of any law of Namibia”, including a marriage recognised in terms of any tradition, custom
or religion of Namibia. This covers both civil and customary marriages.
Can same-sex partners adopt a child jointly?
No. Only “spouses in a marriage” can adopt a child jointly. If same-sex partners were legally married
in another country, it depends on whether the marriage “is recognised as a marriage under the
laws of Namibia” — an issue which was set to be considered by the Namibian courts as of 2019.
One same-sex partner could adopt a child as a single parent, but this would of course leave the
other partner vulnerable in respect of the child if the relationship should break down. However,
that partner might be able to use the provisions on custody and access in some circumstances
Can opposite-sex couples who are cohabiting without being married adopt a child jointly?
No. Joint adoption is possible only for married spouses. But one cohabiting partner might be able
to adopt a child as a single parent. As in the case of same-sex partners, this would leave the other
partner vulnerable in respect of the child.
Is domestic adoption limited to Namibian citizens?
No. A domestic adoption can take place in respect of any the adoptive parent who is habitually
resident in Namibia. Anyone who is NOT habitually resident in Namibia — including even a
Namibian citizen — is not eligible for a domestic adoption in Namibia.
 Child Care and Protection Act, sections 1 (definition of “marriage”), 170(1)(a) and (g)

Step-parent adoption
The Act provides for adoption by a step-parent (adoption by “the spouse of a parent of the child”).
There is no provision for joint adoption by the step-parent together with this biological parent,
because the biological parent has no need to adopt.
The Act provides that the effect of an adoption order is to terminate all parental responsibilities
and rights any person had in respect of the child immediately before the adoption, “except when
provided otherwise in the adoption order”.
In the case of a step-parent adoption, the court would probably specify that the rights of the
biological parent who is the step-parent’s spouse are not terminated by the adoption order.
Then the biological parent and the step-parent who are married would share parental rights and
responsibilities over the child.
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What about the parental rights and responsibilities of the child’s other birth parent (the noncustodian parent)? It might be in the child’s best interests to terminate that parent’s parental
rights and responsibilities. In other circumstances, it might be in the child’s best interests not to
terminate the parental rights and responsibilities of either birth parent — so that parental rights
and responsibilities are shared between the two birth parents and the step-parent. One South
African case has suggested that this approach would probably be in the child’s best interests in
most circumstances.
 Child Care and Protection Act, sections 170(1)(b) and 178(1)
 Centre for Child Law v Minister of Social Development 2014 (1) SA 468 (GNP)

3.3 Adoption process
Step
1

The applicant is generally a
suitable person to adopt a child.

The first step in adopting a child is to apply for assessment as a prospective adoptive parent. The
initial assessment does not relate to the adoption of a specific child, but to the general suitability
of the applicant. An applicant who has been found suitable to adopt will be listed as a prospective
adoptive parent in RACAP. A social worker will then check to see if there is an adoptable child
listed in RACAP whose needs could be met by that prospective adoptive parent. The needs of the
child will come first.

(1)

Application to be a prospective adoptive parent

A person who would like to adopt must apply to be listed as a prospective adoptive parent.
The application must be made on Form 17, which is appended
to the Child Care and Protection Regulations. The form must
be given to a social worker who is designated to facilitate
adoptions.

A “designated social worker” is
a State or private social worker
authorised by the Minister
to carry out specific tasks.
 Child Care and Protection Act,

section 33
The application form requires information that can help
the social worker make sure that the environment will
be safe for children who may be adopted. The application form also requests information
that can guide appropriate matching between adoptable children and prospective adoptive
parents.

The application form requires basic information about the applicant, including citizenship,
residency status, marital status, religious affiliation, main languages spoken in the household
and information about other adults and children in the household. Applicants must also give
information about their financial position and health, to show that they are in a practical
position to take good care of a child.
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The applicants must also explain why they would like to adopt. They may indicate their
preferences regarding sex or age of an adoptive child, or indicate that adoption of a specific
child is contemplated (such as a child of a relative).
The application must also indicate whether the applicant
is seeking a “disclosed” or “non-disclosed” adoption,
and whether the applicant would be willing to allow
contact between the child and his or her biological family
members and other persons with an interest in the wellbeing and development of the child – IF such contact is in
the best interests of the child AND regulated by a formal
adoption plan. Note that it is possible to have a “disclosed”
adoption without agreeing to contact with birth parents or
other biological family members; disclosure and contact
are separate matters.

A “disclosed” adoption is one
where the applicant is willing to
allow his or her identity to be
known to the child’s biological
parents, and to allow the identity
of the child’s biological parents
to be known to the child.
In a “non-disclosed” adoption,
this information is not revealed.
But all adopted children have the

right to access information about
Applicants must submit police clearance certificates for
the identity of their birth parents
themselves and, if requested by the social worker doing
from the Adoption Register when
the assessment, for any other person (adult or child) who
they reach the age of majority.
resides in the household. This police clearance certificate
will show that these persons have not been convicted of
certain serious crimes. (These crimes listed in the box on
page 9). Police clearance certificates are explained in detail in Chapter 27 of this Guide.
 Child Care and Protection Act, section 170(5)
 Child Care and Protection Regulations, regulation 59(1), Form 19A

Special requirements for non-Namibian applicants
who are habitually resident in Namibia
Non-Namibian citizens who are habitually resident in Namibia must provide the following additional
information in their applications for assessment as prospective adoptive parents:
I information about the laws on adoption in the applicant’s country or countries of citizenship
I a letter from an appropriate authority in the applicant’s country or countries of citizenship, confirming that the adoptive child will be entitled to enter
The appropriate authority will
and remain in the country or countries in question
be the central authority if the
I date of taking up residence in Namibia;
country in question is a party
I the intended duration of stay in Namibia
to the Hague Convention on
I employment details
Protection of Children and
I ownership of movable and immovable property in
Co-operation in Respect of
Namibia
Intercountry Adoption (disI a police clearance certificate from the country or
cussed in section 4 of this
countries of citizenship and from any other country
chapter). Otherwise, it will
where the applicant has resided during the last ten
be the country’s embassy or
years (in addition to a police clearance certificate for
consulate.
Namibia).
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I have lived in Namibia for ten years, but I am a German citizen.
I would like to adopt a Namibian child, so I need to make sure
that Germany will recognise the adoption and allow my adopted
child to live there permanently. This is important to know in
case I leave Namibia and return to live in Germany someday.
 Child Care and Protection Regulations, regulation 59(2), Form 19A

Summary of documents to include in an
application to be a prospective adoptive parent
If a married couple is applying to adopt a child jointly,
they must each provide the documents listed.

Namibian applicants
I
I
I

I

certified copy of Namibian ID (or passport or other proof of Namibian citizenship)
police clearance certificate for applicant
police clearance certificate for other persons living in the household (if requested by the
relevant social worker)
medical or psychological assessment report on health of applicant (as requested by the social
worker).

Non-Namibian applicants
I
I

I

I
I

I
I

documentation of legal residence in Namibia
medical or psychological assessment report on health of applicant (as requested by the social
worker)
letter from the Central Authority or Embassy of the applicant’s country or countries of
citizenship confirming that the adoptive child will be entitled to enter and remain in that
country
If the applicant’s country of citizenship is a party to the Hague Convention on Protection of
Children and Co-operation in Respect of Intercountry Adoption, the letter must be from the
country’s Central Authority.
Namibian police clearance certificate for applicant (see section 238(5) of the Act)
Namibian police clearance certificate for other persons living in the household (if requested
by the relevant social worker)
police clearance certificate for applicant from the country or countries of citizenship
police clearance certificate for applicant from any other country where the applicant has
resided during the last ten years.

In both cases, the social worker might request additional information during the assessment.
This might include:
I documentation of assets and liabilities (such as a bank statement)
I documentation of employment
I documentation of any property owned.
 Child Care and Protection Regulations, regulation 59(2), 60(2), Form 19A
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(2)

Assessment and decision by social worker

Assessment: A social worker will assess the application to see if the applicant is suitable to be
listed as a prospective adoptive parent.
A married couple who apply jointly to be adoptive parents will be assessed together. They
can adopt jointly only if both of them are approved as prospective adoptive parents.
The social worker may conduct any reasonable investigation to determine if the criteria for
prospective foster parents are satisfied. This must include referral of the applicant for medical
or psychological assessment unless this would be impractical.
The social worker’s written assessment must include:
I background information on the applicant
I information on the applicant’s interpersonal relationships
I a discussion of relevant physical and psychological issues
I a discussion of relevant socio-cultural issues, including the applicant’s religion
I a discussion of relevant housing and environmental issues
I the applicant’s motive for requesting approval as a prospective adoptive parent
I the basis for concluding that the legal requirements for a prospective adoptive parent are,
or are not, met.
The assessment of a prospective adoptive parent is similar (but not identical) to the assessment
of a prospective foster parent. This is because foster care is in some cases a first step towards
formal adoption.
 Child Care and Protection Act, section 170
 Child Care and Protection Regulations, regulation 60

Criteria for assessment of prospective adoptive parents
A social worker assessing an application from
prospective foster parents must consider these criteria.
I
I

I

Is the applicant fit and proper to fulfil parental responsibilities and rights?
Is the applicant willing and able to exercise, undertake and maintain parental
responsibilities and rights?
Is the applicant living in circumstances which are suitable for the adoption of a child?
The answers to these three questions will be
informed by the more detailed questions below.

I
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Does the applicant have the capacity to provide a child with a suitable place to live?
For example, the applicant must have space in his or her home for an adoptive child.
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I

I
I

I
I

I

I

I

I

I

Does the applicant have the capacity to provide living conditions that are appropriate
to a child’s health and well-being? For example, the home must be a safe environment
for a child.
Does the applicant have the financial capacity to provide for a child’s basic needs?
A person may not be disqualified from adopting a child by reason of financial status,
but the prospective adoptive parent must be able to provide for the adoptive child’s
basic needs such as food, clothing and shelter.
Does the applicant have the capacity to accommodate various special needs that an
adoptive child may have? For example, if the child has a disability, the adoptive parents
must have the time and resources needed to properly care for the child. However,
some prospective adoptive parents may indicate that they do not feel that they have
the capacity to take in children with certain special needs.
Will the applicant ensure that any child of school-going age attends school regularly?
Will the applicant guide, direct and secure the religious and cultural education and
upbringing of an adoptive child in a manner appropriate to the child’s background,
age, maturity and development?
Will the applicant respect the views of an adoptive child?
Will the applicant generally promote an adoptive child’s well-being, best interests
and physical, emotional and social development?
If applicable, will the applicant arrange for the adoptive child to participate in early
childhood development programmes?
Will the applicant assist the adoptive child to maintain links with his or her culture,
language or religion, if the child is from a different cultural, linguistic or religious
background? An adopted child should be encouraged to remain familiar with his or
her culture even if the adoptive parents do not share the same cultural background.
Will the applicant guide the behaviour of an adoptive child through positive discipline,
and not impose any form of physical violence or punishment, or any other humiliating
or degrading forms of discipline?
Will the applicant ensure that an adoptive child is treated in a manner similar to
other children in the household (taking into account any special needs of the adoptive
child or the other children)? For example, the adopted child should not be required
to do chores that would not be expected of the family’s biological children. However,
it is permissible to give appropriate special treatment to an adoptive child with special
needs, or to any other child in the household with special needs.
Is the applicant age 25 or older? If not:
z Has the applicant provided a motivation for dispensing with this requirement which
is assessed as being acceptable?
OR
z Is the applicant applying jointly with a spouse who is age 25 or older?
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Has the applicant provided a police clearance certificate showing that he or she has
not been convicted of any of the specified crimes? See the box on page 9 for a list of
these crimes.

I

If required by the social worker conducting the assessment, has the applicant provided
police clearance certificates for other members of the household in respect of the
relevant crimes? See the box on page 9 for a list of these crimes.

I

Is the applicant habitually resident in Namibia? If the applicants are a married couple
applying jointly, then each of them must be habitually resident in Namibia. A
habitual resident of Namibia who is not a Namibian citizen must provide additional
documentation and additional police certificates. See the box on page 12 on Special
requirements for non-Namibian applicants who are habitually resident in Namibia.

I

 Child Care and Protection Act, section 170(2)-(8)
 Child Care and Protection Regulations, regulation 60(1)

Decision: The social worker must complete the assessment within six months after the
application – if the applicant provided all the necessary supporting documentation on time.
The social worker must notify the applicant of the decision in writing. This notification must
be delivered by hand, by courier or by registered post. If the application was not approved, the
social worker must give the reasons for this decision.
A person who is unhappy with the social worker’s decision could approach the High Court
for an administrative review. The Court would consider whether the social worker followed
the correct process and came to a reasonable conclusion on the basis of the information
collected.
 Child Care and Protection Regulations, regulation 60(5)-(6)

(3)

Listing prospective adoptive parent in RACAP

If the applicant is approved as a prospective adoptive parent, he or she will be listed in the
Register of Adoptable Children and Prospective Adoptive Parents (RACAP). Only persons who
are listed in RACAP may apply to adopt a particular child.
The initial listing in RACAP is valid for three years. Prospective adoptive parents must renew
their registration in RACAP after this initial three-year period if they continue to seek to adopt
a child. Renewals are valid for two years at a time.
A prospective adoptive parent will be re-assessed at each renewal, in the same way as for an
initial application.
The application for renewal must be made at least three months before the expiry of the
current registration.
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The listing of a prospective adoptive parent could be removed from RACAP in the following
ways:
I A prospective adoptive parent may withdraw the listing.
I The listing must obviously be removed if a prospective adoptive parent dies.
I The listing can be cancelled by the Minister because a prospective adoptive parent ceases
to satisfy the requirements for eligibility to adopt because he or she is no longer fit, willing
and able to adopt.
I The listing becomes invalid if a prospective adoptive parent is convicted of one of the crimes
covered by the police clearance certificate.
I The listing becomes invalid if any child is removed from a prospective adoptive parent’s
care on the basis of being in need of protective services.
I The listing must be removed if a prospective adoptive parent has concluded an adoption.
Once an adoption takes place, a person who wants to apply to adopt an additional child
must re-apply for listing in RACAP.
 Child Care and Protection Act, section 170(5)-(6), 171(1) and (5)
 Child Care and Protection Regulations, regulations 62(1), 63

Information to be included in RACAP
If a child listed in RACAP is adopted, the name and other identifying information of the
child will remain in RACAP, and an entry must be added regarding the adoption.
Adoptable children:
I name and other identifying information
I entry indicating that child has been adopted (if this is the case).
Prospective adoptive parent:
I name and other identifying information
I citizenship and residency status.
 Child Care and Protection Act, section 171(2)-(4)

Training for prospective
adoptive parents
Ideally, prospective adoptive parents
should receive training after they have
been approved as being eligible to
adopt. The Act authorises the Minister
to issue guidelines for the training of
prospective adoptive parents.
 Child Care and Protection Act,
section 187(1)(h)
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Step
2

Adoption of a specific child by a specific
adoptive parent is in the child’s best interests.

Because adoption is child-centred, the starting point for an adoption must always be a child in
need of adoption. The goal is to match the needs of an adoptable child with the capacity of a
prospective adoptive parent who is suitable to give that child a permanent home. The best interests
of the child are the primary concern, not the desire of the adoptive parents to adopt a child. Once
the social worker identifies a potentially good match, the prospective adoptive parents can make
an application to adopt the child in question. The second step focuses primarily on the suitability
of the proposed match.

Requirements for an adoption order
Before the court can make an adoption order, there must be
I an adoptable child listed in RACAP
I an application from a prospective adoptive parent listed in RACAP
I a copy of the social worker assessment which preceded the listing in RACAP
I a social worker report on the suitability of the adoption in the best interests of the child
I notice of the adoption hearing to all persons who must give consent
I consent from each person required to give consent which is not withdrawn during
the cooling-off period (or a court ruling dispensing with a required consent)
I consent by the child (if the child is sufficiently mature)
I an adoption plan IF the birth parents and the adoptive parents have agreed to make
one.

“Disclosed” and “non-disclosed” adoptions
Some adoptions are “disclosed” adoptions where the adoptive parent is willing to allow his or
her identity to be known to the child’s biological parents, and to allow the identity of the child’s
biological parents to be known to the child. Other adoptions are “non-disclosed” adoptions,
where this information is not revealed. A preference for a “disclosed” or a “non-disclosed”
adoption will be a factor in matching prospective adoptive parents with an adoptable child.
(The Act does not use the terms “disclosed” and “non-disclosed” adoption, but this informal
terminology is used in practice.)
In both “disclosed” and “non-disclosed” adoptions, it is important to record the full names
of both biological parents. This information goes into RACAP, and all adoptive children have a
right to access information about their birth parents from RACAP when they reach the age of
majority. Failure to record the full details of a child’s birth parents could undermine this right. Of
course, there will be some adoptions where the identity of one or both birth parents is unknown
— such as in the case of abandoned children. But full details should be carefully recorded where
possible.
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(4)

Application to adopt

Matching: Once a prospective adoptive parent is listed in RACAP, a social worker will attempt
to match the adoptive parent with an adoptable child listed in RACAP.
It may be the case that a birth parent names a particular adoptive parent as a condition of
consent to adoption. It may be that the applicant wishes to adopt a specific child who is a
relative, or who has been fostered by the prospective adoptive parent. In any of these cases, the
adoptable child and the prospective adoptive parent must still be listed in RACAP and assessed
as being a suitable match.
Private social workers are allowed to have
I want to
access to information from R ACAP for
give my
this purpose, although R ACAP itself is
baby up for
accessible only to State social workers and
adoption
the Minister. A private social worker who
to my aunt
is engaged in arranging an adoption must
and uncle.
complete Form 20, which is appended to
the Child Care and Protection Regulations, requesting
access to information from RACAP. The private social
worker must be assisted by the Minister, or by a staff
member of the Ministry designated by the Minister.
Once a potential match has been identified, the
social worker who is facilitating the adoption will
need access to more detailed information about the
adoptable child and the prospective adoptive parent.

Social workers try to respect
the preferences of the birth
parents if possible, but your
uncle was once convicted of
child rape. That disqualifies
him to be an adoptive parent.

 Child Care and Protection Act,
sections 171(6), 172(4)-(5), 177(1)(d)
 Child Care and Protection Regulations, regulation 62

Application procedure: A prospective adoptive parent who is listed in RACAP may make an
application to adopt a child at the children’s court in the district in which the child normally
resides. The application must be on Form 22A, which is appended to the Child Care and
Protection Regulations.
The application must be accompanied by the following documentation:
I the social worker assessment from Step 1, which resulted in the listing in RACAP
I the adoption plan (if there is an one)
I an adoption report prepared by a designated social worker
I the birth certificate of the child to be adopted;
I consent from each person who is required to provide consent, or a motivation for dispensing
with a required consent.
I certified copies of identity documents of applicant
I marriage certificate (if relevant)
I police clearance certificates.
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Remember that a specific application to adopt follows on the previous approval of the applicant
to be listed as a prospective adoptive parent. This means that fitness to adopt has already
been established. The assessment at the time of a specific adoption application should thus
focus on any changed circumstance since the initial assessment, and the suitability of the
match between the prospective adoptive parent and the adoptable child.
 Child Care and Protection Act, section 175
 Child Care and Protection Regulations, regulation 67(1)-(2), Forms 22A and 22C

Contents of adoption report by designated social worker
The adoption report which is submitted to the children’s court along with the application
for adoption should be made on Form 22C, which is appended to the Child Care and
Protection Regulations. This report must contain the following:
I
I

I

confirmation that the child in question is adoptable
a recommendation that adoption of this child by this prospective parent would be in
the best interests of the child
comprehensive details regarding the adoptable child, including
z details regarding the language, culture, race and religion of the child
z a medical report on the health status of the child, including a description of any
special needs of the child
� information about the biological parents of the child, including –
 a description of the counselling that the parents have received; and
 an indication as to whether the parents have consented to the adoption
z information regarding the siblings of the child, where applicable
z the views of the child concerning the adoption, where the child is of sufficient
maturity and stage of development to understand adoption.

The report must be accompanied by the initial application from the adoptive parents for
listing in RACAP and the assessment that was done at that stage, the paperwork relating
to the adoptable child’s listing in RACAP, the application from the adoptive parents for
adoption of the specific child and the relevant supporting documents.
 Child Care and Protection Act, section 175(1)(b)
 Child Care and Protection Regulations, regulation 68

I would like
to adopt a
child. I want to
look at all the
children who
are available
and choose the
prettiest one.
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The aim of adoption law is to provide a permanent, secure and healthy family life for children
whose biological parents have died or are unable to provide them with the care they require.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007, updated in 2012 at page 15-2
(discussing adoption in terms of the South African Children’s Act 38 of 2005)

Social worker adoption reports
Effect of new two-step process
Social worker reports in respect of individual adoptions should be streamlined now that
there are separate assessments for listing in RACAP in advance of the adoption application.
The listings in RACAP will require assessments of a child’s eligibility to be adopted and the
suitability of the applicant as a prospective adoptive parent.
This means that adoption applications should be quicker to finalise than in the past. Social worker
reports prepared for the application will supplement and update the existing assessments, and
discuss the matching of the specific child and parent in question.
Because this new process should make social worker reports for adoption applications faster to
finalise, the Act provides for provisional adoption orders if the process is concluded before the
expiry of the 60-day cooling-off period for withdrawal of consent. Social workers may recommend
placement with the adoptive parents during this period, particularly where they are confident that
consent is unlikely to be withdrawn.
 Child Care and Protection Regulations, regulation 68, Form 22C

Channelling of draft reports
Social worker reports in respect of adoption applications must be channelled through the Ministry
before being submitted to the children’s court. This rule applies to all social worker reports which
are required to be submitted to a children’s court. It is intended to provide quality control and to
harmonise the work of state and private social workers.
A social worker who prepares a report intended for court must submit a signed copy of the
report within two days of completing it to the channelling officer in the Ministry, by hand, fax or
electronic mail. The channelling officer must examine the report and respond within five days
of receiving it, unless the deadline for submission of the report to the court requires that the
assessment of the report be done more quickly. The channelling officer may return the report
with directions for improvement if necessary. If any improvements were required, the social
worker in question must re-submit the revised report to the channelling officer for final approval
before it is submitted to the court.
The channelling process applies to both private and State social workers. The idea is to provide
quality control so that the children’s court will receive thorough and useful reports.
 Child Care and Protection Regulations, regulation 7
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(5)

Notice of adoption hearing

The clerk of the children’s court which will consider the adoption must
give 30 days’ notice of the application for adoption to the Minister.
This is particularly important in the case of adoptions
facilitated by private social workers, as it enables the
Ministry to confirm that the correct procedures have
been followed.
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The clerk of the children’s court must also give 30 days’
notice of the application for adoption to anyone whose consent
is required for the adoption (discussed below).
The children’s court may also direct that notice of the application for adoption be given to any
other specified person, if it appears to the court that this is necessary in the interests of justice.
 Child Care and Protection Act, section 176
 Child Care and Protection Regulations, regulation 67(3)

Notice procedure
The clerk of the children’s court must make sure that all persons entitled to receive notice of the
application are provided with a copy of the application and an official notice directing them to
attend the children’s court (using Form 22B, which is appended to the Child Care and Protection
Regulations).
The notice should be personally served if possible. If this is not successful, the clerk of the children’s
court must attempt to notify the person in question by telephone, fax, email, courier or registered
post – or by sending an official to his or her last known residential address or workplace to
attempt to find out the current contact details. If the clerk of the court is still unable to contact
the respondent by means of these alternative methods, the clerk must provide the court with proof
of the attempts which were made.
Notices from the court must be served by a member of the police, a messenger of the magistrate’s
court or a person authorised by the children’s commissioner in the following manner:
(1) The notice can be served personally on the person.
(2) The notice can be given to the person’s legal practitioner, if the legal practitioner’s
name and address have been provided to the court for purposes of proceedings under the
Act.
(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the business.
(4) The notice can be left at the person’s place of employment, to anyone who appears to be
at least 16 years of age, and employed at the same place or in charge there.
(5) In the case of a legal person (such as an organisation), the notice can be left at its
registered office or main place of business, with a director or a responsible employee.
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If the person to be served in any way prevents the notice from reaching him or her, it is
sufficient service to attach a copy of the notice to the outer door or security gate of the
relevant place.
If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:
(1) The person can be notified by telephone.
(2) The person can be notified by fax.
(3) The person can be notified by e-mail.
(4) The person can be notified by courier or registered post.
(5) The person attempting notification can visit the last known residential address or place
of business or employment of the person in question, to attempt to discover the current
contact details of the person, and then try to use that contact information to serve the
notice.
If all efforts to serve the notice fail, the person who attempted notification must give the
children’s court proof of the attempts made.
Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations –
IF the children’s court considers it to be in the interests of justice and in the best interests
of the child.
The court must postpone the matter due to the absence of a person who was notified to attend
in any one of these circumstances:
I The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.
I The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.
I The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).
I The person who is absent is the investigating social worker (see section 56(3) of the
Act).
In such a case, the court can postpone the matter and arrange for the issue of a subpoena to
the absent person on Form 4, which is appended to the Regulations relating to Children’s
Court Proceedings.
A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000 or
to imprisonment for up to one year or both.
A person is not subject to a penalty for non-attendance if the children’s court decided to
proceed in that person’s absence.
 Child Care and Protection Regulations, regulations 67(3), 120
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(6)

Consent

Consent to a child’s adoption must generally be given by the child’s parents, any other person
who is a legal guardian of the child and the child (if the child has sufficient maturity). There
are some grounds for making exceptions. The children’s court can also overrule an unreasonable
withholding of consent.

(6.1)

Who must give consent?

(a) Consent of parents: Consent to an adoption must normally be given by both parents,
regardless of whether the parents are married.
 Child Care and Protection Act, section 172(1)(a)

Exceptions to parental consent requirements:
(1) Consent of an unmarried father is
required only where he has already
voluntarily acknowledged paternity. This can be done by –
I voluntarily paying, or offering
to pay, maintenance in respect
of the child
I paying damages in respect of
the pregnancy in terms of customary law
I being named as the father on
the child’s birth certificate.
			

Who is an unmarried father?
The exception to consent applies if the father
was not married to the mother at the time of
the child’s conception or any time after that.
The exception does not apply if the parents
were married at the relevant time, but are now
divorced. A divorced father must give consent
(unless one of the other exceptions applies).
 Child Care and Protection Act, section 172(13)(a)

 Child Care and Protection Act, section 172(13)(a) and (14)

(2) If the court finds that the child was conceived through rape by the child’s biological
father, the father’s consent is not required to give the child up for adoption.
No conviction for rape is required, as the child conceived in the rape might be given
up for adoption before the criminal trial has taken place. The finding that a rape
took place for purposes of consent to adoption is not relevant to the criminal trial.
 Child Care and Protection Act, section 172(13)(b)

(3) Consent is not required from a parent who:
I is mentally incompetent to give consent
I has abandoned the child
I cannot be found or identified after reasonable efforts
I has abused or neglected the child, or allowed the child to be abused or neglected
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has made no attempt to fulfil any parental responsibilities towards the child during the last year
has been divested of the right to consent to adoption
by a court order
has failed to respond to a notice of the proposed
adoption within 30 days of receiving it
has been convicted of a serious crime in relation to
the child.
 Child Care and Protection Act, section 172(12)(a)

My baby was conceived in a one-night stand with a guy I met at a club. I never knew his name.
He said that he worked on a fishing boat. I can give up my child for adoption without his
consent because he never voluntarily acknowledged paternity. In fact, he never even made any
efforts to see if he had fathered a child at all. Where a child’s parents are not married, the
father’s consent to adoption is required only if he has taken some responsibility for the child.
(4) No parental consent is required if the child is an orphan.
 Child Care and Protection Act, section 172(12)(b)

What if the child’s parent is a minor?
Minors normally have to be “assisted” by a parent to do legal acts such as bringing
court cases or signing contracts. This means that the parent must sign on behalf of the
child. A minor parent who has a parent or guardian must be assisted to give consent
by that parent or guardian, if the parent or guardian in question is available. Note that
assistance by one parent (or legal guardian) is sufficient. BUT the children’s court may
dispense with such assistance if this is in the best interests of the minor parent and the
child whose adoption is under consideration.
It would not be possible for a parent or a guardian to force a minor parent to give up
child for adoption, unless the children’s court found that the minor
parent’s refusal to consent to the adoption was unreasonable.
 Child Care and Protection Act, section 172(1)(a)

I had a baby when I was 17 years old. My mother has been
dead for many years, and I hid the pregnancy from my
father because he threatened to kill me if I got pregnant.
The social worker found out from my school guidance
counsellor that my father has beaten me badly before. The
court allowed me to give my baby up for adoption without
my father’s involvement. This was best for me and my baby.
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In our view, it is good practice, where possible, for the guardian of a young parent to
be involved in the process surrounding adoption, as he or she may be an essential source
of emotional and practical support and can provide much-needed help after the decision
has been made whether or not to consent to adoption. However, making the involvement
of a guardian mandatory could cause grave problems in some cases, for example where
the guardian has died or is missing; where the young parent, usually the mother, has left
home due to abuse and is adamant that her parent should not be contacted; or where
the guardian is exerting undue pressure on the young parent to give or withhold consent
to adoption.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007, updated in 2012 at page 15-13
(discussing adoption in terms of the South African Children’s Act 38 of 2005)

(b) Consent of guardian: A legal guardian other than a parent is also normally required
to give consent.
A person other than a parent could be named as a child’s legal guardian by the High
Court, in terms of a written will, or in terms of the provisions of the Child Care
and Protection Act on guardianship. The court would want to see documentation
confirming guardianship.
 Child Care and Protection Act, section 172(1)(b)

Exceptions to legal guardian consent requirements: Consent is not required from a
legal guardian who:
I is mentally incompetent to give consent
I has abandoned the child
I cannot be found or identified after reasonable efforts
I has abused or neglected the child, or allowed the child to be abused or neglected
I has made no attempt to fulfil any parental responsibilities towards the child during
the last year
I has been divested of the right to consent to adoption by a court order
I has failed to respond to a notice of the proposed adoption within 30 days of receiving it
I has been convicted of a serious crime in relation to the child.
 Child Care and Protection Act, section 172(12)(a)

(c) Consent of child: The child being adopted must consent to the adoption if the child is
over age 10 OR under age 10 but mature enough to understand the implications of
adoption.
 Child Care and Protection Act, section 172(1)(c)-(d)
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Child’s competence to give consent
Minors usually need adult assistance for legal actions. But consent to adoption is about the right
of children to participate in decisions that affect them. The consent of a child to an adoption must
come from the child himself or herself. No adult assistance is required.

Standard of proof for exceptions to consent
A children’s court which is deciding whether any of the exceptions to the consent requirements are
present will make this finding on a “balance of probabilities”. This means that, after considering
the evidence, the court must find that it is more likely than not that the basis for the exception
exists. This is the standard of proof that applies in most civil matters. It is less strict than the
criminal standard of proof, which is “beyond a reasonable doubt”.
 Child Care and Protection Act, section 172(15)

Consent to adoption by unmarried fathers:
Examples from South Africa
Sadly, unmarried fathers are often uninvolved in the lives of their children.
However, a blanket denial of the right of consent to adoption for all unmarried
fathers would likely violate the constitutional prohibitions on sex discrimination
in Article 10(2) and possibly also Article 15(1) of the Constitution which gives
children, as far as possible, the right to know and be cared for by their parents.

Fraser v Children’s Court, Pretoria North, and Others 1997 (2) SA 261 (CC)
In this South African case, an unmarried father brought a constitutional challenge to a provision
of the South African Child Care Act that required the consent of both parents of a child for an
order of adoption, but only the consent of the mother if the child was “illegitimate”. The mother
in this case decided that it would be in the best interests of the unborn child that he be put up for
adoption. When this became known to the unmarried father, he resisted the proposed adoption
and sought to intervene in the adoption proceedings before the children’s court. He alleged that
it was unconstitutional not to require the consent of unmarried fathers.
The Constitutional Court agreed that the impugned provision of the Child Care Act was
unconstitutional on the basis that it impermissibly discriminated between the rights of a father
in certain unions and those in other unions. For example, Muslim unions were not recognised as
marriages under civil law at that stage because they encompass polygamy – meaning that the father
of a child born pursuant to such a religious union would not have the same rights as the mother
in adoption proceedings. On the other hand, customary marriages were recognised. Fathers of
children born from customary unions would therefore have greater rights than similarly-placed
fathers of children born from Muslim marriages or other polygamous religious marriages. This
was a clear breach of the equality right in the Constitution that could not be justified.
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Further, the Court held that there was also a strong argument that the consent provision
discriminated unfairly against the fathers of certain children on the basis of their gender or
marital status. Every mother was given an automatic right to withhold her consent to the
adoption of the child, but this right was denied to every unmarried father, regardless of the age
of the child or the circumstances. Similarly, every married father was given an automatic right
to withhold consent to the adoption of the child but this right was denied to every unmarried
father. The Court held that gender and marital status do not necessarily predict the relationship
between a parent and child.
The Court held that adequate judicial and legislative responses to adoption procedures for
extramarital children should be nuanced, having regard to the duration of the relationship
between the parents, the age of the child, the bonds between the father and the child, the
legitimate needs of the parents and the best interests of the child – without going so far as to
hold that the consent of unmarried fathers should be required in all circumstances. The Court
suspended its declaration of invalidity to allow Parliament to formulate what it considered to be
an appropriate statutory formulation which would meet the constitutional requirements.

T v C and Another 2003 (2) SA 298 (W)
Another angle on this issue was considered in a 2003 South African case where an unmarried
father was not notified of a step-parent adoption and the court was required to consider whether
this was a basis to rescind the adoption.
The child was born outside marriage at a time when the relationship between the parents
had already ended. The relationship between them became increasingly acrimonious and so
no relationship developed between the father and son. The mother and father subsequently
married other people and had children with their new partners. When the child in question was
10 years old, the mother’s new partner launched proceedings to adopt him. The father was not
notified of the proceedings, nor was his consent obtained. He discovered that an adoption order
had been made in respect of the child only when he instituted proceedings seeking access to
the child. The commissioner who made the adoption order had been under the impression that
the child’s father was unknown. Indeed, the child’s birth certificate reflected the natural father
as “unknown”.
The father applied to have the adoption order rescinded but his application was dismissed on
the basis that it would not have been in the best interests of the child that the order be rescinded.
He appealed that decision.
The appeal court held that because of the serious consequences which flowed from adoption,
the applicant for an adoption order – or the consenting parent, where only one parent had given
consent – is required to observe the utmost good faith in placing material before the court. This
includes providing details regarding the identity and whereabouts of the other parent, where such
details are known. The court is absolved of the duty of notifying the natural father only where his
identity or whereabouts cannot be established. In this case, the mother and step-father allowed
the court to be misled about the natural father’s identity. That tainted the adoption process.
Nonetheless, the Court concluded that the adoption order should not be rescinded as this would
not be in the child’s best interests.
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(6.2) How must consent be given?

Notice to persons whose consent is required: The clerk of the children’s court which
will consider the adoption must give 30 days’ notice of the application for an adoption order
to each person whose consent to the adoption is required.
In many cases, the social worker who is handling the adoption will be able to provide the
clerk of the children’s court with the names and addresses of the persons who must give
consent.
The clerk will send out a notice on Form 22B. This notice must inform the person concerned
of the proposed adoption of the child and request them to indicate whether they give consent
for the adoption.
 Child Care and Protection Act, section 176(1)(a) and (3)
 Child Care and Protection Regulations, regulation 67(3)

Identifying and locating persons whose consent is required: If the identity or location
of a parent or guardian of the child is unknown, the social worker must place an advertisement
in a national newspaper and arrange a broadcast on a radio station serving the area most likely
to reach the person in question.
If the child to be adopted is an abandoned child, then a social worker will have already
placed a newspaper advertisement and a radio broadcast before listing the child in RACAP
as being eligible for adoption. It is not clear from the relevant regulation if this will suffice,
or if the process must be repeated at the time of the adoption application.
If the identity or location of a parent or guardian remains unknown after the advertisements
have been placed – AND it appears to the social worker that there is a “reasonable prospect”
that the person in question may be located – the social worker must obtain an affidavit from
any person who may have information about the parent or guardian.
For example, the affidavit could be made by persons with information about the parent
or guardian’s extended family, their current or previous employment or their last known
contact details.
The social worker may also employ a tracing agency to assist.
 Child Care and Protection Regulations, regulation 65(1)-(3)

Failure to locate: If a person whose consent for adoption is required cannot be identified or
located within a period of 30 days after the required measures have been carried out – AND
the children’s commissioner is satisfied that reasonable efforts to identify and locate the person
in question have been made – then the consent of that person will be dispensed with.
 Child Care and Protection Regulations, regulation 65(4)
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Failure to respond: If a notice regarding consent has been served on a person whose consent
is required and no response is received within 30 days, the court will assume that the person
in question has consented to the adoption.
 Child Care and Protection Act, section 176(4)

Counselling prior to consent: The social worker
handling the adoption must counsel the parents and
the child about the meaning of adoption before they
give their consents.
 Child Care and Protection Act, section 172(3)

Consent only after birth of child: No final consents
can be given before the child is born.

When the
adoption is
finalised all of
your parental
rights and
responsibilities
will be terminated.
You will no longer
be the baby’s
mother. Do you
understand?

I understand.
I cannot
financially
support a
child. I believe
adoption is in
my baby’s best
interests.
I am sure that
this is what I
want to do.

 Child Care and Protection Act, section 172(7)

Consent before consideration of application: The
consent must be given in advance of the court’s consi
deration of the application for adoption. The clerk of
the relevant children’s court will file the consent if
necessary until the adoption application is considered.
 Child Care and Protection Act,

section 172(8)(a)(iii) and (b)(iii)

Signing consent form in front of children’s commissioner: Consent must be in writing
and signed in the presence of a children’s commissioner.
A parent or guardian uses Form 21A for consent. A child uses Form 21B. Both forms are
appended to the Child Care and Protection Regulations.
The form must be signed in front of a children’s commissioner, but this does not have to be
the same children’s commissioner who is handling the adoption. The person giving consent
can sign the form in front of a children’s commissioner nearest to where he or she lives. This is
helpful since parents who do not share a household might live far apart.
The children’s commissioner must verify the identity of the person giving consent against an
identity document or passport. In the case of a child who does not have an identity document,
identity can be verified by means of the child’s birth certificate.
The children’s commissioner must confirm that the parents and the child have been counselled
on the decision to consent to the adoption, with regard to the age, maturity and stage of
development of the child.
The children’s commissioner must personally inform the person giving consent of the effect of
an adoption order, and the right to withdraw the consent within 60 days after having signed
the consent form.
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If necessary, the children’s commissioner must ensure that the original forms are transmitted
to the children’s court that will consider the adoption.
 Child Care and Protection Act, section 172(8)(a)
 Child Care and Protection Regulations, regulation 64(1)-(2)

Giving consent outside Namibia: Consent from a parent or guardian can be given outside
Namibia by signing Form 21A in the presence of an officer in a Namibian diplomatic or consular
mission, or a judge, magistrate, justice of the peace or other judicial officer of the country concerned.
The relevant official must verify the identity of the person giving consent against an identity
document or passport.
The signed form must be submitted to the clerk of the relevant children’s court, where it must
be filed until it is required.
The children’s court may condone a situation where a consent given outside Namibia was not
signed in the presence of one of the listed persons, or not verified in the specified manner, if
good cause is shown for the deficiency in procedure.
 Child Care and Protection Act, section 172(8)(b) and (10)
 Child Care and Protection Regulations, regulation 64(3)

Consent to adoption only by specific person: If the parent or guardian of a child wishes
the child to be adopted by a particular person, that parent or guardian must state this in the
consent. However, the person who is identified in this way must be eligible to adopt in the same
way as for any other adoption in Namibia.
The children’s commissioner must also be satisfied that this expression of wishes on the part of
the birth parent or guardian did not result from undue pressure or inducement.
If the person named is not habitually resident in Namibia, then the requirements and procedures
for inter-country adoption must be followed. (See section 4 of this chapter.)
 Child Care and Protection Act, section 172(4)-(6)

A trend that has developed in recent decades is ‘open adoption’, in which a biological parent is
provided with substantial information about prospective adopters who are available for his or her
child, and may be given an opportunity to choose between them. The thinking here is that this
not only assists the biological parent in coming to terms with the process of giving up the child
but will also, in due course, promote the wellbeing of the adoptee through the knowledge that his
or her biological mother and/or father has been actively involved in the decisions surrounding the
placement. The fact that the biological and adoptive parents have been working together from the
beginning to promote his or her best interests is likely to reduce the conflicts and anxieties which
can be experienced by the adoptee. Such a process can also promote greater respect in the adopters
for the biological parents, and this will make for fewer identity and self-esteem problems in the
adoptee as he or she grows up.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds), Commentary on the
Children’s Act, Juta, 2007, updated in 2012, page 15-15 (discussing the South African Children’s Act 38 of 2005)
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Adoptive parent to be named in consent: The signed consent to an adoption must include
the name of the prospective adoptive parent or parents UNLESS the person giving the consent
chooses the option of a non-disclosed adoption. This choice must be indicated on the consent
form.
 Child Care and Protection Act, section 172(9)

(6.3) Overruling unreasonable refusal of consent
The children’s court can overrule a refusal of consent if the adoption would be in the child’s
best interests AND consent is being unreasonably withheld. Before making this decision, the
court must take into account the relationship between the parent and the child over the last two
years and their potential for a good future relationship.
These criteria are designed to ensure that a parent who is unwilling to get involved in a
child’s life does not try to obstruct an adoption only to be spiteful or uncooperative.
 Child Care and Protection Act, section 173

Example of unreasonable withholding of consent
A 1997 South African case concerned a young child who was placed in foster care while the
mother was in prison. The mother had sufficient opportunity after her release from prison to
establish a bond with the child, but she failed to do so over a period of three years. The foster
parents wanted to adopt the child, and it was in the child’s best interests to get finality in respect
of his circumstances. The mother faced challenges with regard to accommodation, employment
and transport after her release from prison, but she had definitely not gone out of her way to try
and win her child’s trust and affection. The children’s court was therefore justified in finding that
it was unlikely that the mother would establish a meaningful bond with the child in future, and
deciding that consent to the adoption was being unreasonably withheld.
 SW v F 1997 (1) SA 796 (O)

This provision is aimed at preventing those circumstances where the parent withholding
consent does not have an abiding interest in the child’s welfare but only withholds consent with a
view to retaining abusive control over the child or the other parent, or has no prospects of being
able to meet the needs of the child within a reasonable period of time.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007, updated in 2012, page 15-23
(discussing a similar provision in the South African Children’s Act 38 of 2005)
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(6.4) Withdrawal of consent during cooling-off period
Deciding to put a child up for adoption is a difficult decision, so there is a 60-day “coolingoff period” when consent can be withdrawn by anyone whose consent was required. The 60day period is counted from the date when the consent was signed. After 60 days, the consent
becomes final and irrevocable.
The child will normally live with the adoptive parents during this time. However, the child could
be placed in foster care or a place of safety instead, if the social worker thinks this would be
preferable. If consent to the adoption is withdrawn, the child will be returned to the birth parents.
The social worker may base a recommendation on interim arrangements on the likelihood
that consent may be withdrawn.
The court may grant a provisional adoption order before the end of the cooling-off period if
this would be in the child’s best interests.
A final adoption order may be granted only after the end of the cooling-off period in respect of
all persons required to give consent.
For example, a provisional adoption order might be useful if the adoptive parents needed to
travel outside Namibia with the child, or if the child needed medical attention.
 Child Care and Protection Act, sections 172(11), 176 (2)

The decision to give up a child for adoption is difficult and needs careful consideration on the
part of the consenting party. The 60 days is a cooling-off period which gives the consenting party
an opportunity to fully reflect on the decision before it becomes final. It also offers a safeguard
against any form of pressure which may have been brought to bear on the consenting party, and
may have led to an ill-informed or premature decision to give up the child for adoption.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007, updated in 2012, page 15-14
(discussing a similar provision in the South African Children’s Act 38 of 2005)

What if
I change my
mind?
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(7)

Adoption plans (optional)

In a “disclosed adoption”, the birth parents and the adoptive parents may decide to make an adoption
plan covering issues such as information-sharing or contact with the birth family. Adoption plans
are optional and voluntary. An adoption plan takes effect only if it is made into a court order.

Who: In a “disclosed” adoption, the birth parents and the adoptive parents may decide to make
an adoption plan.
Adoption plans are optional and voluntary. An adoption plan might be particularly useful
when a child is adopted by extended family members

What: An adoption plan might include an agreement about –
I sharing information on the child’s medical background or condition
I sharing information on milestones in the child’s development
I communication about important events in the child’s life
I contact between the birth family and the child
I any other matter relating to the child
I how to ensure that the child develops a healthy and positive cultural identity and maintains
links with his or her cultural heritage.
The parties to the adoption plan are free to include as much or as little as they wish.

When: An adoption plan must be made before the court issues an adoption order. However, it
can be concluded only after the required consents to the adoption have been given.
How: The social worker facilitating the adoption will assist with an adoption plan if the parties
want one. The child must be consulted about the adoption plan if the child of a sufficient age,
maturity and stage of development to understand it.
If the children’s court, in the course of approving an adoption, concludes that an adoption plan
would be in the best interests of the child concerned, it may direct the parties to attempt to
conclude such an agreement. It may direct them to make use of mediation for this purpose.
The court is authorised to direct the parties to try to reach
agreement. But the attempts to agree on a plan may still
fail. The court cannot force the parties to make an adoption
plan.
An adoption plan must be in writing, but there is no official
form for such plans.
An adoption plan has binding force only if it is made into a
court order. The children’s court which is dealing with the
adoption application will make the adoption plan into a court
order at the same time as it makes the adoption order.
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Adoption Plan

Amending or cancelling an adoption plan: Once an adoption plan is made into an order
of court, it can be amended or cancelled only by an order of court. Any party to the agreement
or the adopted child can apply to the court to change or cancel the plan, in which case notice
must go to the other parties to the adoption plan in the same manner as notice of an adoption
application. See the box on pages 22-23.
Change of contact details: A party to an adoption plan has a legal duty to inform all other
parties to the plan of any change in contact details within 14 days of the change.
 Child Care and Protection Act, section 174
 Child Care and Protection Regulations, regulation 66

An innovation… is provision for agreements to an exchange of information and photographs
between the adopters and the biological parent(s) at specified intervals. Face-to-face contact
between the biological and adoptive parents, and/or the biological parents and the child, may
be part of such a scenario, although this is seldom the case. Where an older child is placed in
adoption, ongoing contact with a biological parent or other significant person would be more
likely than in the case of an infant or very young child.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007, updated in 2012, page 15-16
(discussing a similar provision in the South African Children’s Act 38 of 2005)

(8)

Adoption order

A children’s court will make an adoption order, after consi
dering all the circumstances of the case, if this would be
in the child’s best interests and if the requirements set
out in the Act have been followed. Once an adoption
order is issued, the adopted child is regarded as the
child of the adoptive parent and the adoptive parent is
regarded as the parent of the adopted child.

AD
O
OR PTIO
DE N
R

Court consideration of adoption application:
(1) When the court is considering an application for the adoption of a child, the paramount
issue is the best interests of the child.
Other relevant considerations include:
I

the desirability of preserving the child’s identity, language, culture and religious ties
This could include by placing the child with an adoptive parent of the same language,
culture or religion, or with an adoptive parent who is willing to take active steps to
connect the child with the child’s birth culture.
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I

the views of the child if that child is mature enough to be consulted
The court must make sure that the child is able to express his or her views on the
adoption freely. The child’s views must be given due weight in light of the child’s
stage of development and the circumstances.

I

any reasonable preferences expressed by the parent or guardian who is giving the child
up for adoption
For example, this could include a preference that the child be adopted by a family in
the same community or by a particular extended family member.

I

the social worker’s report and recommendation on the adoption application
The court might also want to have regard to the social worker’s assessment of the
eligibility of the child for adoption and the social worker’s assessment of the suitability
of the adoptive parents to adopt a child.

I

an adoption plan, if the parties have agreed on a plan.

(2) The children’s court must also be satisfied that the requirements of the Act have been met:
I

I

I

All the relevant consents are in place and have not been withdrawn during the coolingoff period.
A parent or guardian of the child who has consented to the adoption understands that
the effect of the adoption order means permanent deprivation of parental rights.
All other requirements of the Act have been met (such as eligibility of the child to be
adopted and suitability of the adoptive parents to adopt).

(3) Finally, the children’s court must generally consider all the circumstances of the case.
 Child Care and Protection Act, section 177(1)-(2)

Adoption order: After considering these issues, the children’s court may make an adoption order.
A domestic adoption order must be made on Form 22D, which is appended to the Child
Care and Protection Regulations.
The adoption order may include directions regarding the monitoring of the well-being of the
adopted child by a designated social worker or another suitably qualified person.
 Child Care and Protection Act, section 177(3)
 Child Care and Protection Regulations, regulation 69

Effect of an adoption order: A child who is adopted becomes the child of the adoptive parent
in every way. The adopted child’s birth certificate will be altered to list the adoptive parent
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(or parents) as the child’s parent
(or parents), and the child will be
given the surname of the adoptive
parent or a surname chosen by the
adoptive parent (unless the adoption order provides otherwise).
Unless the adoption order – or an
adoption plan made into an order
of court – says otherwise:
I all rights and responsibilities
of the birth parents and their
family members towards the
child are terminated; and
I all rights and responsibilities
which the child had toward
birth parents and their family
members are also terminated.
This includes all claims to contact
with the child by the birth parents
and their family members.

Exceptions to the termination of
parental rights and responsibilities
The law allows for exceptions to the termination of
parental rights and responsibilities, which might be
relevant in cases such as step-parent adoptions. The
court would not usually terminate the parental rights
and responsibilities of the birth parent who is married
to the step-parent, so that the effect of the adoption
would be that they become the child’s joint parents.
In some cases, the court would terminate the parental
rights and responsibilities of the child’s other non-custodian birth parent. In other circumstances, it might be
in the child’s best interests not to terminate the parental rights and responsibilities of either birth parent. In
fact, one South African case has suggested that this
approach would be in the child’s best interests in stepparent adoptions, save in exceptional circumstances.
(Centre for Child Law v Minister of Social Development
2014 (1) SA 468 (GNP))

An adoption order also automatically terminates any alternative placement which applied to the
child prior to the adoption – such as placement in a place of safety, foster care, or a children’s
home.
An adoption order does NOT affect any rights to property the child had before the adoption.
For example this might include property that the child inherited from a biological parent before
the adoption took place.
Once a child is formally adopted, that child will no longer inherit from a biological parent
in the absence of a will. However, a biological parent can leave assets to anyone, including a
child who has been given up for adoption, by means of an appropriately-worded written will.
The adopted child WILL inherit from an adoptive parent in the absence of a will. An
adoptive chid will also inherit from an adoptive parent by means of a written will of the
adoptive parent which refers to children of the deceased in general terms. The adoptive
child is a child of the adoptive parent in every way.
An adoption order does NOT permit any marriage or sexual intercourse between the child and
any other person which would have been prohibited had the child not been adopted.
In other words sexual intercourse between a child who has been adopted and that child’s
birth parent or biological sibling would still be incest. Sexual intercourse between the child
and the child’s adoptive parents or siblings would also be incest.
 Child Care and Protection Act, section 178
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An adoption order terminates all the parental ties that any person, including a parent, stepparent or partner in a domestic relationship, had in respect of the child prior to the adoption, and
it confers full parental responsibilities and rights in respect of the child, unless the adoption order
or a post-adoption agreement confirmed by the court provides otherwise.
 Tshepo Mosikatsana and Jackie Loffell, “Adoption” in CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act, Juta, 2007, updated in 2012, page 15-23
(discussing a similar provision in the South African Children’s Act 38 of 2005)

Appeals: A party who is unhappy with the decision of a children’s court on an application for
adoption may appeal to the High Court. The child’s best interests will be the key issue.
Rescission is also possible in certain circumstances where an adoption order was granted,
subject to the child’s best interests. (See section 3.11 below.)
 Child Care and Protection Act, section 46

Is there a special state grant for adopted children?
No. An adopted child steps into the shoes of a biological child once an adoption order is issued.
This means that grants such as State maintenance grants and child disability grants are available
to the child of an adoptive parent in the same way as to a child of any other parent.

Step
3

(9)

Record-keeping after the
adoption order is issued.

Adoption Register

The Ministry must keep a record of all adoptions in the Adoption Register. An official known as
the Adoption Registrar is responsible for recording adoptions in this register.
The clerk of the children’s court must keep a record of all adoption cases considered by the court,
and all adoption orders issued by the court. As soon as an adoption order is issued, the clerk must
forward the adoption order and a copy of the record of the adoption enquiry to the Adoption
Registrar, and must also send originals of certain documents to the Adoption Registrar:
I the application for adoption
I the social worker report on the adoption application which was submitted to the court
I all consents to the adoption
I a notation regarding any consents that the court dispensed with
I an explanation of any circumstance where a consent was not required
I the original order of adoption
I the adopted child’s birth certificate.
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The Adoption Registrar must keep copies of all the documents relating to a specific adoption
for 10 years, and make sure that the documents are archived after that period.
 Child Care and Protection Act, sections 183(2)
 Child Care and Protection Regulations, regulation 70(1)-(3)

Information in the Adoption Register
I
I
I
I
I
I

the registration number of the record of the adoption case
the personal details and medical history of the adopted child and the birth parents
particulars of any successful appeal against an adoption order
particulars of any rescission of an adoption order
the name of any person who gave consent for the adoption
the name of any parent or guardian whose consent was dispensed with.
 Child Care and Protection Act, section 183(1)
 Child Care and Protection Regulations, regulation 70(2)

(10) Birth record
Both the clerk of the children’s court and the Adoption Registrar have a duty to notify the
Ministry of Home Affairs and Immigration of an adoption order. These steps are intended
to ensure the alteration of the child’s birth record, so that the birth parents are replaced by the
adoptive parents.
The clerk of the children’s court must submit notice of an adoption to the Minister of Home
Affairs and Immigration on Form 22E, which is appended to the Child Care and Protection
Regulations, along with the adoption order and the adopted child’s birth certificate.
 Child Care and Protection Act, sections 181-182
 Child Care and Protection Regulations, regulation 71

Alteration of birth record and issue of new birth certificate
When the Minister of Home Affairs and Immigration receives the notice of an adoption from the
clerk of the court, that Minister must –
I cause the child’s birth record to be altered in accordance with the adoption
I issue a new full birth certificate reflecting the adoptive parent or parents as the parent or
parents of the child
I provide the original of the new birth certificate to the adoptive parent or parents
I provide a copy of the new birth certificate to the Adoption Registrar.
 Child Care and Protection Regulations, regulation 71(2)
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The Adoption Registrar is also responsible for notifying the Minister of Home Affairs and
Immigration by sending a certified copy of the adoption order.
The Adoption Registrar may also provide information to birth registration authorities in
other countries on request, where a child born in Namibia is adopted by citizens of another
country.
 Child Care and Protection Act, sections 183(3) and (4)

If the name or surname of the adopted child is changed by the adoptive parents, the adoptive
parents must provide the Minister with a copy of the new birth certificate of the child and the
new name or surname of the child must be recorded in the Adoption Register.
 Child Care and Protection Act, sections 183(4)

There is some confusion in the relevant provisions of the Act and the regulations
on when a submission to the Minister of Home Affairs and Immigration involves
the original adoption order or a copy of the order. The clerk is directed to send
the original order to the Adoption Registrar (section 183(2)(b), regulation
70(1)) and also to the Minister of Home Affairs and Immigration (sections
181(1) and (2)(a), 182(1)). There are also some overlapping duties regarding
the record of the adoption in Namibia’s civil registration system, but this can serve as a safeguard
to ensure that updating the birth record of an adopted child is not neglected.

Every child deserves a family.
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3.4 Rescission of an adoption
RESCISSION OF ADOPTION
1

Application to rescind adoption
This can be made by the child, the adoptive parent or the birth parent (or previous
guardian), within one year of the adoption.

2

Notice
Notice of the application must be given to the adoptive parent and to all persons
who consented or withheld consent to the adoption.

3

Court decides what is in child’s best interests
The court will make a decision after considering the application and any submissions
from relevant persons. The grounds for rescission are very limited.

4

If rescission is granted, the adoption is reversed.

Application for rescission: Rescissions of adoptions are very rare and difficult to obtain.
A children’s court may rescind an adoption order only within the first year after the adoption,
and only in very limited circumstances:
(1) An application for rescission of an adoption may be made only by –
I the child
I the adoptive parent
I a person who was a parent or guardian of the child immediately before the adoption.
An application for rescission is made on Form 22F, which is appended to the Child Care
and Protection Regulations. The form must be submitted to the clerk of the children’s court
which issued the adoption order.
(2) The only grounds for rescission are that –
I a parent or guardian’s consent to the adoption was required but not obtained OR
I the adoptive parent was not actually qualified to adopt the child in terms of the law
when the adoption order was made.
(3) The rescission must be in the best interests of the child.

Notice of application for rescission: Notice of an application for rescission must be given to
the adoptive parent and to all persons who consented or withheld consent to the adoption
– although the person applying for rescission obviously does not have to receive notice of it.
Notice must also go to the Minister and any other person who in the opinion of the court has
a sufficient interest in the matter.
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The clerk of the court must serve a notice of the rescission proceedings on Form 22G,
which is appended to the Child Care and Protection Regulations, accompanied by a copy of
the application for rescission, on each of the relevant persons. This notice must be served at
least 30 days before the hearing of the application for rescission, in the same manner as the
notice of the original application for adoption. See the box on pages 22-23.
The court will consider any submissions on the application for rescission and consider whether
the proposed rescission would be in the child’s best interests.

Effect of rescission: If an adoption order is rescinded, all rights
and responsibilities in respect of the child that were terminated by
the adoption are restored, and the adoptive parent no longer has
any rights and responsibilities for the adopted child. The court will
decide where the child should live immediately after a rescission.
The court might place the child in a place of safety or in an appropriate alternative placement, depending on the circumstances.
 Child Care and Protection Act, section 179-180
 Child Care and Protection Regulations, regulation 72-74

Rescission subject to child’s best interests
There are no reported cases in Namibia dealing with adoption
rescissions as of July 2019. In South Africa, the courts have
consistently applied the principle that the best interests of the
child are paramount when dealing with the rescission of adoption
orders made in the absence of parental consent (or appeals
against such orders), giving particular weight to the amount of
time which the child has spent with the adoptive family and the
disruption that would be involved in rescinding an adoption.
 AS v Vorster NO & Others 2009 (4) SA 108 (SE)
 T v C & Another 2003 (2) SA 298 (W)
 Belo v Commissioner of Child Welfare, Johannesburg & Others;
 Belo v Chapelle & Another [2002] 3 All SA 286 (W)
 Fraser v Naude & Others 1999 (1) SA 1 (CC)

I wanted to apply for
rescission of the adoption
because it turns out
that the baby I adopted
has a heart murmur.
But the social worker
reminded me of my
pre-adoption training,
where we learned that
there are no guarantees
about the health of a
child you adopt – just as
there are no guarantees
about the health of a
child who is born to
you. Health concerns
or behaviour problems
are not grounds for
rescinding an adoption.

3.5 Access to information about adoption
The information about adoptions in the Adoption Register is generally confidential. However,
an adopted child is entitled to access information about his or her birth parents at age 18. This
is true even if the adoption was a “non-disclosed adoption”.
The adoptive parent also has a right to information about the birth parent’s identity at this stage,
if this was previously unknown.
If the adoptive parent and the child consent, the birth parent may also learn of the adoptive
parent’s identity at this point.
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Vital medical information (such as information about an inherited condition) can be revealed
before the child turns 18 if this is relevant to the child’s health.
 Child Care and Protection Act, section 184

Other routes to disclosure of information
from the Adoption Register
Information from the Adoption Register can be disclosed for official purposes, subject
to conditions determined by the Minister, or for research purposes, provided that no
identifying information about individuals is revealed. For example, the Ministry might
compile and reveal information about the number of adoptions which took place per year,
or compile statistics on details such as the sexes and ages of adopted children.
A court order can direct disclosure of specific information from the Adoption Register
if a court has found this to be in the best interests of the child concerned.
For example, a child who had a terminal illness and was not expected to reach age 18
might obtain a court order permitting access to information about the birth parents
at an earlier age.
 Child Care and Protection Act, section 184(1)(d)-(f)

Counselling before disclosure
The Minister may require a person to receive counselling before disclosing any information
in the Adoption Register about an adoption involving that person.
 Child Care and Protection Act, section 184(2)

4. Inter-country adoptions
This section gives an overview of the process for inter-country adoption, which is a very specialised
area. Persons who are interested in inter-country adoption should contact the Ministry for more
information.

4.1 History of inter-country adoption
Inter-country adoption became common after World War II when many countries were left
with war orphans but lacked the resources to care for them within the country. Inter-country
adoptions became increasingly popular in the 1970s and 1980s, as a way to provide children to
couples who could not have their own children. The increased demand to adopt children led to
some problems, such as child trafficking and baby selling. This inspired greater international
efforts to make sure that adoptions are child-centred, and to establish mechanisms to prevent
abuses of the adoption process.
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Inter-country adoption can be a way of providing for the best interests of orphans in situations
where the extended family is broken down or overstretched. This is particularly true in light of
the HIV/AIDS epidemic which has had a severe effect on many countries, particularly in Africa.
In Namibia, the High Court ruled in 2004 that it is unconstitutional to have a blanket rule
preventing foreigners from adopting Namibian children, because such adoptions may sometimes
provide the best family environment for a child.
Both the Convention of the Rights of the Child and the African Charter on the Rights and
Welfare of the Child state that inter-country adoption may be considered as an alternative means
of providing care for the child – if the child cannot be cared for in the country of origin in any
suitable manner. The African Charter calls inter-country adoption a “last resort”.
Both agreements require governments to take measures (a) to ensure that the safeguards and
standards for inter-country adoption are equivalent to those for domestic adoption; (b) to
ensure that placement in inter-country adoption does not result in trafficking or improper
financial gain for anyone involved; and (c) to promote bilateral or multilateral arrangements to
regulate inter-country adoption.
The Register of Adoptable Children and Prospective Adoptive Parents (RACAP) is an important
mechanism for the proper use of inter-country adoption. Having a central national register of
all adoptable children and prospective adoptive parents makes it possible for social workers
who are arranging adoptions to see if options for adoption within Namibia are available. The
fact that all adoptions must be channelled through R ACAP, whether facilitated by State or
private social workers, ensures that inter-country adoption is not utilised for gain or to “supply”
children to childless parents from other countries instead of for the best interests of the child.

Blanket ban on adoption of Namibian children
by non-Namibians ruled unconstitutional
Detmold v Minister of Health and Social Services 2004 NR 174 (HC)
In the 2004 Detmold case, the High Court found that the prohibition in the Children’s Act on the
adoption of children born to Namibian citizens by non-Namibian citizens was unconstitutional.
In this case, the applicants were German citizens and permanent residents of Namibia who were
applying to adopt a child who had already been in their foster care for several years. They had
been found suitable to be adoptive parents, and the child’s biological mother had consented to the
adoption. The only obstacle to the adoption was their citizenship.
The Court found that the rule on citizenship violated Article 10 of the Namibian Constitution,
which guarantees the equality of all persons before the law, and Article 14, which protects the
family. The Court found that a family is “the best vehicle for bringing up children”, and that the
next best thing to a biological family is an adoptive family, saying that it is therefore society’s duty
“to make possible, and not hinder or frustrate, a family for every child given up for adoption”.
It found that the strict prohibition on adoption by non-Namibian citizens was unconstitutional
because it could deprive a child of the possibility of being adopted into a secure and stable family
that might not otherwise be available to the child.
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The need of a child should be paramount and not the need of childless foreign couples.
The purpose of adoption is to find a suitable home for a child and not a suitable child for
a family. This is a compelling factor that adoption agencies must carefully consider before
they allow foreigners to adopt, especially foreigners from different nationalities.
 NS v RH 2011 (2) NR 486 (HC), paragraph 162

4.2 Hague Convention on Intercountry Adoption
Concerns about inter-country adoption led to the Hague Convention on Protection of Children
and Co-operation in Respect of Intercountry Adoption, which is widely viewed as being the
best mechanism for preventing abuses in respect of inter-country adoption. It provides procedures aimed at preventing abuses like abduction, exploitation, sale or trafficking of children.
The Hague Convention does not encourage intercountry adoption – quite the contrary, it says that
inter-country adoption should take place only if
authorities have determined that this would be
in the child’s best interests, and after possibilities
for placement of the child within the country of
origin have been given due consideration. This
is called the “principle of subsidiarity”.
The Hague Convention provides mechanisms
to ensure that an inter-country adoption will be
recognised in the country to which the child is
going, so that the adopted child does not end up
stateless in a foreign country. It also provides
for cooperation between authorities in both the
sending and receiving countries, to provide for
proper monitoring and control.
Namibia joined the Hague Convention on
21 September 2015, and it became operational
in Namibia on 1 January 2016. The Convention
has the force of law in Namibia from that date.

Principle of subsidiarity
“‘Subsidiarity’ in the Convention means
that Contracting States recognise that a
child should be raised by his or her birth
family or extended family whenever possible. If that is not possible or practicable,
other forms of permanent care in the
State of origin should be considered. Only
after due consideration has been given
to national solutions should inter-country
adoption be considered, and then only if it
is in the child’s best interests. As a general
rule, institutional care should be considered as a last resort for a child in need
of a family.”
 The 1993 Hague Convention on Protection
of Children and Co-operation in Respect of Intercountry Adoption INFORMATION BROCHURE,
published by the Hague Conference on Private
International Law, November 2012, page 5

The Child Care and Protection Act is designed to give practical effect to the provisions of the
Hague Convention, by providing a framework for inter-country adoption which protects the
best interests of Namibian children.
Joining the Convention does not mean that Namibia must entertain requests from anyone in the
world who wants to adopt a Namibian child. If there are adoptable children in Namibia for whom
no suitable adoptive parents can be found, Namibia can allow inter-country adoptions from a
limited number of other Hague signatory countries with which Namibia has made agreements.
 Child Care and Protection Act, sections 188-189
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Habitual residence as the key factor
The Hague Convention’s definition of inter-country adoption does NOT depend on citizenship.
It defines an inter-country adoption as any adoption where parents who are habitually resident in
one country want to adopt a child who is habitually resident in another country. The relevant point
is whether the child will be moved from one country to another. This is when extra safeguards
are needed.

“For many years the broad stance of developing countries was to discourage inter-country
adoptions, regarding them as ‘exporting’ their children to developed countries, as a blemish on a
country’s perceived ability to care for its citizens, and as exploitation of developing countries by
developed ones. A major shift came about, however, as a result of the adoption and application
of the Hague Convention. It is now largely accepted that most countries from both the receiving
and sending sides of the world earnestly seek only to provide good alternative family care for
ill-fated children. The standardisation and universalisation of criteria and controls have produced
a situation where embracing the institution of inter-country adoption is increasingly less seen as
a sign of weakness or the acceptance of ‘international charity’, or even a dereliction of a social
welfare duty resting on a State. The emphasis has shifted to acknowledging that onerous duties
are imposed on a sending State to apply diligently its discretion on whether an inter-country
adoption would serve the best interests of the particular child involved.”
 AD & Another v DW & Others (Centre for Child Law as Amicus Curiae;
Department for Social Development as Intervening Party)
2008 (3) SA 183 (CC), paragraph 43 (footnotes omitted)

This is true. I have a case where an orphaned child could be placed with his aunt outside Namibia, or
with an unrelated family inside Namibia. If he stays inside Namibia, he can continue his education at
the same school and maintain his cultural ties. I would not like to uproot him from his home country.
But adoption by his aunt would be the only way that he can stay with a member of his birth family.
It is not
always easy
to figure out
how to apply
the principle
of subsidiary
or to figure
out what is in
a child’s best
interests.
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“… [The Hague Convention] addressed various objectives. Firstly, it sought to create legally binding
standards in inter-country adoption. Secondly, it introduced a system of supervision that would
ensure the observation of these legal standards, including prevention of adoptions that were not
in the best interests of the child, and that would protect children from adoptions that occurred
through duress, fraud or for monetary reward. Thirdly, it established communication channels
between authorities in sending and receiving countries. Fourthly, it furthered cooperation between
sending and receiving countries to promote confidence between those countries. What is clear is
that the Convention seeks to regulate inter-country adoptions, not to facilitate them. …”
 AD & Another v DW & Others (Centre for Child Law as Amicus Curiae; Department for Social
Development as Intervening Party) 2008 (3) SA 183 (CC), paragraphs 45-46 (footnotes omitted)

4.3 Central Authority and accredited child protection
organisations
Who may provide inter-country adoption services in Namibia?: In Namibia, intercountry adoption services can be provided by the Minister (or a staff member of the Ministry
or an organ of state delegated by the Minister) or by accredited child protection organisations.
 Child Care and Protection Act, sections 190-191

Central Authorities: Every country which joins the Hague Convention identifies a Central
Authority to handle inter-country adoptions. In Namibia, the “Central Authority” is the Minister
responsible for child welfare. The Minister may delegate the powers or functions of a Central
Authority to a staff member of the Ministry or to an organ of state, insofar as this is permitted
by the Convention.
An inter-country adoption is arranged between the Central Authority of the “state of origin”
(the country where the child is habitually resident, also sometimes called the “sending state”)
and the Central Authority of the “receiving state” (the country where the adoptive parent is
habitually resident). An inter-country adoption can take place only by agreement between the
Central Authorities of both countries.
Namibia could be a sending state or a receiving state.
 Child Care and Protection Act, sections 190-191

Accreditation of Namibian child protection organisations: Namibian child protection
organisations which are already authorised to perform domestic adoption services may apply
to the Minister for accreditation to perform inter-country adoption services. The functions of
a Central Authority in terms of the Hague Convention may be performed by public authorities
or by accredited bodies, insofar as the laws of the relevant country permit this.
An application for accreditation must be made on Form 23A, which is appended to the Child
Care and Protection Regulations, and submitted to the Minister. It must be accompanied by:
z evidence of expertise or knowledge relevant to inter-country adoption services
z a certificate of designation to facilitate domestic adoptions
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z

z
z

a list of social workers in the employment of the applicant who are designated to facilitate
domestic adoptions
the organisations’ most recent audited financial statements
any other information that the Minister may request.

If the application for accreditation is granted, the Minister will issue a certificate of accreditation
on Form 23B. If the application is refused, the Minister must inform the applicant and provide
written reasons. In either case, the communication will be delivered to the applicant by hand,
courier or registered post.
An accredited child protection organisation may render inter-country adoption services and
charge fees which are within the maximum rates specified in Annexure 2 of the regulations. It
must submit an audited financial statement to the Minister every year, showing the financial
position of the organisation, including fees received and payments made.
The cap on fees and the requirement to provide regular financial information are aimed at
ensuring that the inter-country adoption process is not corrupted by persons who are willing
to provide huge amounts of money in order to adopt a child. As of 2019, the maximum fee
for an intercountry adoption services was set at N$ 1 500 per adoption.
The period of accreditation is a maximum of two years at a time. The child protection
organisation can apply for renewal of accreditation in the same way as it applied for the initial
accreditation.
An application for renewal of accreditation must be submitted to the Minister at least three
months before the current accreditation expires if the organisation wishes to continue
offering inter-country adoption services.
The Minister may cancel an accreditation at any time if the child protection organisation is not
complying with the requirements of the Act.
The Minister must inform the child protection organisation of an intention to cancel its
accreditation at least seven days in advance, specifying the reasons. The Minister must give
the child protection organisation an opportunity to make representations on the matter
before making a final decision.
 Hague Convention, Article 22
 Child Care and Protection Act, sections 196

 Child Care and Protection Regulations, regulation 77

Accreditation of foreign agencies to work in Namibia: A body accredited in another country
which is party to the Hague Convention may also apply to the Minister for authorisation to
provide inter-country adoption services in Namibia.
The application must specify the applicant’s relevant experience, It must also include proof
of accreditation in the other country. If this application is approved, the Minister will issue
a certificate of authorisation on Form 23C, which is appended to the Child Care and
Protection Regulations.
 Child Care and Protection Act, sections 197
 Child Care and Protection Regulations, regulation 78
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Adoption working agreements between accredited bodies
An accredited child protection organisation may enter into an adoption working agreement
with an accredited body from another country which is authorised to act in Namibia, if
the Central Authority of Namibia approves the agreement. The Namibian child protection
organisation must provide the Central Authority of Namibia with –
I a certified copy of the proposed adoption working agreement
I a certified copy of the accreditation of the foreign agency to provide inter-country
adoption services in a country which is a party to the Hague Convention
I the overseas body’s certificate of authorisation to render inter-country adoption
services in Namibia.
The two bodies may work together in terms of the adoption working agreement only
after the agreement has been approved by the Central Authority of Namibia.
 Child Care and Protection Regulations, regulation 79

4.4 Inter-country adoption
process
Rules for domestic adoptions apply: All of
the rules and processes that apply to domestic
adoptions also apply to inter-country adoptions, unless any of the rules are inconsistent with the Convention. However, there are
some additional safeguards and processes
that apply only to inter-country adoptions.
 Child Care and Protection Act, section 194
 Child Care and Protection Regulations,

regulation 76

Where does an
intercountry adoption
take place — in the
sending state or the
receiving state?
According to the Hague Convention, an
inter-country adoption can take place either
in the state of origin or the receiving state.
(See Articles 2(1) and 28.) However, the
Child Care and Protection Act contemplates
that the adoption order for a child habitually
resident in Namibia will be issued in Namibia
as the state of origin. Section 168 of the Act
says that the adoption of a child “is effected
by an order of the children’s court of the district in which the adopted child resides”, and
section 194 says that Part 1 of the chapter on
adoption (which includes section 168) applies
to the making of an adoption order under
the Convention. Furthermore, section 198
prohibits the practice whereby a prospective
adoptive parent obtains custody or guardianship of a child who is habitually resident and
takes or send the child out of Namibia without
first concluding an inter-country adoption.

International cooperation: The procedure
described in this chapter focuses on the
situation where a child who is habitually
resident in Namibia (the “state of origin”
or the “sending state”) is adopted by a per
son or persons who are habitually resi
dent in a country other than Namibia (the
“receiving state”). In this situation, the
Central Authority of Namibia will report on
the child, and the Central Authority of the
receiv ing state will report on the adoptive
parent. An inter-country adoption can take
place only if both Central Authorities are in agreement that it should proceed.

 Hague Convention, Article 17
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INTER-COUNTRY ADOPTION PROCESS
for adoption of a child habitually resident in Namibia

1
Prospective
adoptive parent applies
for inter-country adoption
in state of habitual residence
(receiving state)

2
Prospective
adoptive parent
assessed for
suitability to adopt

3
Central Authority
of receiving state decides
if prospective adoptive
parent eligible and
suited to adopt

4

5

6

Central Authority
of receiving state
prepares detailed report
on prospective
adoptive parent

Central Authority of
receiving state submits
report to Namibia’s
Central Authority

Matching committee
approves match of
prospective adoptive
parent with child listed in
RACAP as being adoptable

7

8

9

Namibia’s
Central Authority or
accredited child protecton
organisation prepares
detailed report about child

Consent to
adoption obtained
from parents, guardian
(if applicable) and child
(if sufficiently mature)

Namibia Central Authority
sends report on child
and proof of consents
to Central Authority
of receiving state

10
Both Central Authorities
agree that adoption
should proceed

11
Adoption
application sent to
children’s court in Namibia

12 Children’s court
determines if adoption is in
best interests of child after
considering principle of
subsidiarity and compliance
with all legal requirements

13 Children’s court
issues adoption order,
certifying conformity with
Convention requirements.
Child may now be entrusted
to adoptive parents and
transferred to receiving state.
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Application by prospective adoptive parents: A person habitually resident outside Namibia
who wishes to adopt a child habitually resident in Namibia (the “sending state”) must apply to
the Central Authority of their own state of residence (the “receiving state”).
 Hague Convention, Article 17

Report on prospective adoptive parents: If the Central Authority of the receiving state
is satisfied that the prospective adoptive parent is eligible and suitable to adopt, it must prepare
a report which is similar to the social worker assessment in domestic adoptions. However, the
requirements of the inter-country adoption report are even more comprehensive. The Hague
Convention requires that this report must include information about –
I the applicant’s identity
I the applicant’s eligibility and suitability to adopt
I the applicant’s background
I the applicant’s family
I the applicant’s medical history
I the applicant’s social environment
I the applicant’s reasons for wanting to adopt
I the applicant’s ability to undertake an inter-country adoption.
The report must also discuss the characteristics of children that the applicant would be qualified
to care for (age, sex, special needs, etc).
The Child Care and Protection Regulations contain more detail. They require that the report
must include comprehensive information about –
I the applicant’s ethnic, religious and cultural background
I the applicant’s childhood
I the applicant’s immediate family members and the members of the applicant’s household
I the applicant’s character
I the attitude of the applicant’s immediate family members towards the inter-country adoption
I the plan for integration with siblings, where applicable
I the plan for relocation of the child from Namibia to the place where the applicant resides
I a description of the adoption counselling that has been received by the applicant
I an assessment of the suitability of the applicant to adopt the child in question by a body
recognised to deal with inter-country adoption in the receiving State
I the ability of the applicant to undertake inter-country adoption
I the reasons why the applicant wishes to adopt.
The report must be accompanied by the following documentation:
I a certified copy of the identity document or passport of the applicant;
I a medical report on the health status of the applicant;
I the marriage certificate of an applicant who is married;
I a police clearance certificate indicating that the applicant has no previous criminal record
relating to child neglect or abuse, drug trafficking, any law relating to the protection of
children or any of the offences listed in section 238 of the Act (see the box on page 9);
I proof of citizenship, permanent residence or domicile in the receiving State.
This report must be transmitted to the Central Authority of Namibia, which is the sending state.
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Where two persons intend to adopt a child jointly, the required information must be provided
in respect of each of them.
 Hague Convention, Article 15
 Child Care and Protection Regulations, regulation 82

Matching of prospective adoptive parents and adoptable
children for inter-country adoption: The prospective adop
tive parents will be matched with a child listed in RACAP as an
adoptable child. This will be done by a committee consisting
of at least three social workers identified by the Minister, at
least one of whom must be a staff member of the Ministry of
Health and Social Services who is nominated by that Ministry.
The committee will determine whether an envisaged placement
will be in the best interests of the adoptable child.
 Child Care and Protection Regulations, regulation 83

Applying the principle of subsidiarity: Inter-country adoption
may take place only after possibilities for placement of the
child within Namibia have been given due consideration, and
the inter-country adoption appears to be in the child’s best
interests. Inter-country adoption will not be considered if a
family member or relative of either of the child’s parents –
I is habitually resident in Namibia
I is willing to adopt the child
I has been approved as a prospective adoptive parent
AND
I is suitable to care for the child in question (taking into
account any special needs of the child).

Matching is ideally done by
a team rather than being
the responsibility of a single
individual. It is one of most
important steps in securing the
best interests of the child in the
adoption process and should
be carried out by competent
persons with appropriate
expertise and experience.
 The Implementation and
Operation of the 1993 Hague
Intercountry Adoption Convention:
Guide to Good Practice No 1, Hague
Conference on Private International
Law, 2008, paragraphs 357, 362

A child who is in permanent foster or stable kinship care within Namibia is not considered to
be in need of permanent alternative placement, and so would not for that reason alone be listed
in RACAP as being adoptable.
 Child Care and Protection Act, section 169(3)
 Child Care and Protection Regulations, regulation 80

Report on adoptable child: After the matching takes place, the Namibian Central Authority
must prepare a report on the child. This report must contain all of the information which would
be required in a social worker report for a domestic adoption, including information about –
I the child’s identity
I the child’s adoptability
I the child’s background
I the child’s social environment
I the child’s family history
I the medical history of the child and the child’s family
I any special needs of the child
I comprehensive information regarding the efforts that have been made to provide suitable
alternative or permanent care in Namibia.
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The Namibian Central Authority must also ensure that the required consents have been obtained,
and that the proposed placement would be in the best interests of the child, giving due consideration
to the child’s upbringing and to his or her ethnic, religious and cultural background. It will send
the report and the associated documentation to the Central Authority of the receiving state,
taking care not to reveal the identity of the child’s biological parents if they have requested a
non-disclosed adoption.
 Hague Convention, Article 16
 Child Care and Protection Regulations, regulation 81

Subsidiarity and best interests
51. The principle of subsidiarity should be interpreted in the light of the principle of the best
interests of the child. For example:
I It is true that maintaining a child in his or her family of origin is important, but it is not more
important than protecting a child from harm or abuse.
I Permanent care by an extended family member may be preferable, but not if the carers are
wrongly motivated, unsuitable, or unable to meet the needs (including the medical needs) of
the particular child.
I National adoption or other permanent family care is generally preferable, but if there is a
lack of suitable national adoptive families or carers, it is, as a general rule, not preferable to
keep children waiting in institutions when the possibility exists of a suitable permanent family
placement abroad.
I Finding a home for a child in the country of origin is a positive step, but a temporary home in
the country of origin in most cases is not preferable to a permanent home elsewhere.
Institutionalisation as an option for permanent care, while appropriate in special circumstances, is
not as a general rule in the best interests of the child.
 The Implementation and Operation of the 1993 Hague Intercountry Adoption Convention: Guide to Good
Practice No 1, Hague Conference on Private International Law, 2008, paragraph 51 (footnote omitted)

Referral to children’s court for decision: An application for an inter-country adoption must
be submitted to the Central Authority of Namibia on Form 22A, which is appended to the
Child Care and Protection Regulations. The application must be submitted together with the
report from the Central Authority of the receiving State on the prospective adoptive parents.
Form 22A is the same application form which is used for domestic adoptions.
The Central Authority may refer an inter-country adoption to a children’s court for decision
ONLY IF –
I the Central Authorities of both States are in agreement that adoption may proceed
I the Central Authority of Namibia has confirmed that –
z the prospective adoptive parents are eligible and suited to adopt
z the prospective adoptive parents have been counselled as necessary and agreed to the adoption
z the child will be authorised to enter and reside permanently in the receiving State
z all applicable consents have been given
z all other requirements of the Act have been complied with.
Once it is satisfied on these points, the Central Authority of Namibia must refer the application
to the children’s court, together with the report from the Central Authority of Namibia on
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the adoptable child and the report from the Central Authority of the receiving State on the
prospective adoptive parents.
The children’s court may make an inter-country adoption order ONLY IF it is satisfied that all
the requirements for a domestic adoption have been met. In addition:
(1) The children’s court must be satisfied that the requirements for referral to the children’s
court by the Central Authority have indeed been met.
(2) The children’s court must be satisfied that an inter-country adoption appears to be in the
best interests of the child, and that possibilities for placement of the child within Namibia
were given due consideration.
(3) The children’s court must be satisfied that the arrangements for the inter-country adoption
comply with the requirements of the Hague Convention.
The children’s court must issue an order for inter-country adoption on Form 23D, which
is appended to the Child Care and Protection Regulations.
 Child Care and Protection Act, sections 192-194
 Child Care and Protection Regulations, regulation 84
 Hague Convention, Articles 14-20

Transfer of child: The physical transfer of the child must take place in secure circumstances
and if possible in the company of the adoptive parents.
 Hague Convention, Article 19

Limits on contact: The Hague Convention is clear that there can be no contact between
the prospective adoptive parents and the child’s birth parent or care-giver until it has been
determined that the adoptive parents are eligible and suitable to adopt, the child is adoptable,
the necessary consents have been given and it has been determined that inter-country adoption
is in the best interests of the child.
This rule is designed to prevent improper inducements or pressures. There are exceptions to
the rule where the adoption takes place within a family, or where the contact is in compliance
with conditions established by a competent authority in the sending state.
 Hague Convention, Article 29

Certification that the inter-country adoption was
made in conformity with the Hague Convention
Article 23 of the Hague Convention requires that an inter-country adoption
must be certified by the competent authority of the State where the adoption
took place as having been made in accordance with the Convention, in order for the
adoption to be recognized in other countries which are parties to the Hague Convention.
Form 23D which is the template for a children’s court order for inter-country adoption in Namibia,
was designed to serve as a certificate of compliance for this purpose, as it makes reference to
Article 23 of the Hague Convention.
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However, there is a problem with this approach. Regulation 84(2) requires that the Central
Authority of Namibia must refer an application for inter-country adoption to the children’s court
of the district where the child resides. But, according to section 192 of the Act, only certain
children’s courts are competent to certify that an adoption has been made in accordance with the
Convention for the purposes of Article 23 of the Convention. This must be done by a children’s
court designated by the Minister of Justice with the concurrence of the Minister responsible
for child welfare (Namibia’s Central Authority) and the Magistrate’s Commission.
The Hague Convention Guide to Good Practice provides a model form for Article 23 certification
and gives the following guidance:
Issuing the Article 23 certificate of conformity
383. The Article 23 certificate of conformity with Convention requirements must be issued
by a competent authority after the adoption is finalised. It should be issued promptly, and the adoptive
parents should receive the original certificate, and a copy should be sent to the Central Authorities of
both countries. The authority competent to issue the certificate must be notified to the Permanent
Bureau, in accordance with Article 23(2)…
384. There has been some uncertainty, arising from variations in practice, as to the mandatory
nature of the certificate under Article 23 of the Convention: in some States a certificate is given
automatically or very easily while in other States adoptive parents have to apply for it. The absence
of a certificate causes difficulties for recognising the adoption and for according the child the
nationality of the receiving State.
385. A model form for the certificate of conformity is a recommended form, not a mandatory
form. Therefore, States may choose the manner in which they certify conformity with the Convention,
provided all the relevant information is included in the certifying document. However the benefits
of using the form are that it covers all the relevant details, it is easily understood and it is becoming
more widely used. (footnotes omitted)

The issue of Article 23 certification in Namibia needs clarification.
 Child Care and Protection Act, section 192
 Child Care and Protection Regulations, regulation 84
 Hague Convention, Article 23

 The Implementation and Operation of the 1993 Hague Intercountry Adoption Convention:
Guide to Good Practice No 1, Hague Conference on Private International Law, 2008, section 7.2.12

4.5 Exceptional cases of inter-country adoption
Family members resident in other Hague countries: Inter-country adoption of a child
who is habitually resident in Namibia by a family member who is resident in a country that is a
party to the Hague Convention will work in the same way as any other inter-country adoption,
except that priority over other applicants must be given to –
I a person married to the biological parent of the child or
I a family member with close ties to the child or a pre-existing relationship with the child.
All of requirements for inter-country adoption must be met by the person in question, but
some of the formalities for inter-country adoptions may be relaxed in cases of adoption by
a step-parent or a family member who already has a relationship with the child. As always,
the best interests of the child is the key factor.
 Child Care and Protection Act, section 195(1)
 Child Care and Protection Regulations, regulation 85(1)
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In-family inter-country adoptions:
Subsidiary and best interests
“516. A question may arise concerning the application of the principle of subsidiarity to infamily intercountry adoptions: would that not mean that one would first have to try finding an
adoptive family in the State of origin? In most cases, such a family could be found and the family
abroad would not be able to adopt the child. However, the overarching principle of the Convention
is the best interest principle, not the subsidiarity principle. While it is important to look for a home
in the country of origin, a permanent home in another country would be preferable to a temporary
home in the country of origin. It is necessary to consider all the relevant factors to decide which
is the better family for the child and where is the best permanent home for that child.
517. An adoption by a family member abroad would be preferable to a national adoption if
the former was in the child’s best interest. For example, if the non-relative prospective adopters in
the country of origin, and the relative prospective adopters abroad, were equally well qualified to
care for the child, preference might be given to the relative adopters in order to preserve the family
bond. It is necessary to examine, on a case-by-case basis, if an in-family intercountry adoption is in
the best interest of the child.”


The Implementation and Operation of the 1993 Hague Intercountry Adoption Convention:
Guide to Good Practice No 1, Hague Conference on Private International Law,
2008, section 8.6.4 (bracketed references omitted).

Adoptions will be allowed outside the framework of the Hague Convention, where the adoptive
parent is habitually resident in a country that is not a party to the Hague Convention, ONLY
in certain special circumstances:
(1) adoption by family members of the child
(2) adoption by a person with a pre-existing relationship with the child
(3) where the child has some special need which can only be catered for in the country of
habitual residence of the prospective adoptive parent (such as an unusual medical issue or
learning disability).
However, even in these rare circumstances, safeguards will apply:
I The prospective adoptive parent must have been assessed for eligibility to adopt.
I The adoption must be recognised in the country of habitual residence of the adoptive
parent.
I It must be clear that the child would be allowed to enter and remain permanently in the
adoptive parent’s country of habitual residence
I The standards applied to the adoption must accord with those in the Hague Convention,
even though the Convention is not directly applicable.
Such an adoption must proceed, as far as possible, in the same manner as an inter-country
adoption covered by the Hague Convention, through direct liaison with the relevant authority
dealing with adoption in the adoptive parent’s country of habitual residence. It must be
remembered that abuses can and do take place in adoptions by family members.
 Child Care and Protection Act, section 195(2)
 Child Care and Protection Regulations, regulation 85(2)
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4.6 No circumvention of inter-country adoption
The Child Care and Protection Act closed a loophole which has been exploited in South Africa
to circumvent inter-country adoption.
A person who is not habitually resident in Namibia may not avoid the safeguards applicable to
inter-country adoption by becoming a child’s legal custodian or guardian (by means of a court
order or in any other way) with a view to removing the child from Namibia in order to complete
the adoption process elsewhere. In such a case, the child may not be removed from Namibia
until an inter-country adoption has been concluded.
Violation of this rule is a crime punishable by a fine of up to N$50 000 or imprisonment for up
to ten years or both.
If application is made to the High Court for custody or guardianship of a child who is habitually
resident in Namibia by a person who is not habitually resident in Namibia, the High Court must
refer the case to an appropriate children’s court for treatment as an inter-country adoption.
 Child Care and Protection Act, section 198
 AD & Another v DW & Others (Centre for Child Law as Amicus Curiae)

2007 (5) SA 184 (SCA), partly confirmed and partly reversed on appeal in
 AD & Another v DW & Others (Centre for Child Law as Amicus Curiae;
Department for Social Development as Intervening Party) 2008 (3) SA 183 (CC)

The right to arrange inter-country adoptions
only with selected countries
“Is a country of origin obliged to make intercountry adoption arrangements with all receiving
countries which are Parties to the Convention?
450. The fundamental point is that a State’s obligations under the Convention should be viewed
in the light of the principle of the child’s best interests. The Convention does not oblige a State
to engage in any intercountry adoption arrangements where these are not seen to be in the best
interests of the individual child. Considerations of children’s best interests may lead to a preference
by a country of origin for placements in particular receiving countries. Moreover, limited capacity
and scarce resources in the country of origin may also be a good reason for limiting the number
of countries, or accredited bodies, with which a country of origin can realistically enter into
effective, well-managed and properly supervised co-operative arrangements. Indeed, attempting
to deal with too many receiving countries, or too many accredited bodies, may constitute bad
practice if its effect is to dilute to an unsatisfactory level the control which a country of origin must
necessarily exercise over the intercountry adoption process.
451. At the same time, the more general obligation of co-operation under the Convention does
require that Contracting States generally should deal with each other in an open and responsive
manner. This includes countries of origin being ready to explain when and why certain policies
may have to be maintained. Equally, receiving countries should be sensitive to the difficulties that
countries of origin may have in developing a well-managed system of alternative child care when
they are subjected to excessive pressures from receiving countries.”
 The Implementation and Operation of the 1993 Hague Intercountry Adoption Convention: Guide to Good
Practice No 1, Hague Conference on Private International Law, 2008, section 8.6.4 (bracketed references omitted).
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UNICEF Statement on Inter-Country Adoption, 2015
Since the 1960s, there has been an increase in the number of intercountry adoptions. Concurrent with
this trend, there have been growing international efforts to ensure that adoptions are carried out in a
transparent, non-exploitative, legal manner to the benefit of the children and families concerned. In some
cases, however, adoptions have not been carried out in ways that served the best interest of the children
– when the requirements and procedures in place were insufficient to prevent unethical practices, such
the sale and abduction of children, coercion or manipulation of birth parents, falsification of documents
and bribery.
The Convention on the Rights of the Child, which guides UNICEF’s work, clearly states that every child
has the right to grow up in a family environment, to know and be cared for by her or his own family,
whenever possible. Recognising this, and the value and importance of families in children’s lives, families
needing assistance to care for their children have a right to receive it. When, despite this assistance, a child’s
family is unavailable, unable or unwilling to care for her/him, then appropriate and stable family-based
solutions should be sought to enable the child to grow up in a loving, caring and supportive environment.
Intercountry adoption is among the range of stable care options. For individual children who cannot be
cared for in a family setting in their country of origin, intercountry adoption may be the best permanent
solution.
UNICEF supports intercountry adoption, when pursued in conformity with the standards and principles
of the 1993 Hague Convention on Protection of Children and Co-operation in Respect of intercountry
Adoptions – currently ratified by 95 countries. This Convention is an important development for children,
birth families and prospective foreign adopters. It sets out obligations for the authorities of countries
from which children leave for adoption, and those that are receiving these children. The Convention
is designed to ensure ethical and transparent processes. This international legislation gives paramount
consideration to the best interests of the child and provides the framework for the practical application
of the principles regarding inter-country adoption contained in the Convention on the Rights of the Child.
These include ensuring that adoptions are authorised only by competent authorities, guided by informed
consent of all concerned, that intercountry adoption enjoys the same safeguards and standards which
apply in national adoptions, and that intercountry adoption does not result in improper financial gain
for those involved in it. These provisions are meant first and foremost to protect children, but also have the
positive effect of safeguarding the rights of their birth parents and providing assurance to prospective
adoptive parents that their child has not been the subject of illegal practices.
The case of children separated from their families and communities during war or natural disasters
merits special mention. Family tracing should be the first priority and intercountry adoption should only
be envisaged for a child once these tracing efforts have proved fruitless, and stable in-country solutions
are not available. This position is shared by UNICEF, UNHCR, the UN Committee on the Rights of the
Child, the Hague Conference on Private International Law, the International Committee of the Red Cross,
and international NGOs such as the Save the Children Alliance and International Social Service.
UNICEF offices around the world support the strengthening of child protection systems. We work with
governments, UN partners and civil society to protect vulnerable families, to ensure that robust legal and
policy frameworks are in place and to build capacity of the social welfare, justice and law enforcement
sectors.
Most importantly, UNICEF focuses on preventing the underlying causes of child abuse, exploitation and
violence.
 “Intercountry adoption”, UNICEF website:
<www.unicef.org/media/intercountry-adoption>, 26 June 2015
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5. Crimes
People who are desperate to adopt children are
often willing to pay huge amounts of money to
birth parents or to social workers who arrange
adoptions. This can take place in respect of both
domestic and inter-country adoptions. But chil
dren should not be for sale. There are a num
ber of crimes aimed at preventing improper
practices in respect of adoptions.

Unauthorised facilitation of adoption:
It is a crime for anyone to provide adoption
services or facilitate an adoption without being
properly authorised to do so. The penalty for
these crimes is a fine of up to N$20 000, or
imprisonment up to five years, or both.
 Child Care and Protection Act,

section 185(1) and (6)

Hague Convention on
Protection of Children and
Co-operation in Respect
of Intercountry Adoption
Article 32
(1) No one shall derive improper financial
or other gain from an activity related
to an inter-country adoption.
(2) Only costs and expenses, including
reasonable professional fees of per
sons involved in the adoption, may
be charged or paid.
(3) The directors, administrators and
employees of bodies involved in an
adoption shall not receive remuneration which is unreasonably high in
relation to services rendered.

Payments in connection with adoption: It is a crime to give or receive cash or any other form
of compensation in connection with the adoption of a child, except for a small list of permitted
payments. It is also a crime to use any means to induce another person to give up a child for adoption.
The penalty for these crimes is a fine of up to N$20 000, or imprisonment up to five years, or both.
 Child Care and Protection Act, section 185(2)-(3) and (6)

Permitted payments
(1) Where a biological parent intends to give up a baby for adoption by a specific adoptive
parent, the prospective adoptive parent may pay certain expenses incurred by the
child’s birth parent:
I accommodation immediately before or after the child’s birth, where the birth mother
does not live in reasonably close proximity to a suitable or preferred health facility
I any pregnancy- and birth-related costs incurred at a public or private health care
facility
I travelling to and from a health facility
I food, water and vitamin supplements during pregnancy
I pre-natal courses to prepare for birth
I professional counselling services.
These payments may NOT be made directly to the birth parent. They MUST be
arranged through a designated social worker OR paid directly to the medical institution
or other service provider in question.
(2) Payment of prescribed fees to a legal practitioner, psychologist or other professional
person for services provided in connection with an adoption.
(3) Payments made by or to an organ of state in connection with an adoption.
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Any permitted expenses are NOT refundable if the adoption fails to take place due to
the death of the child or for any other good faith reason. Requiring re-payment could
place unfair hardship on the birth parent.
 Child Care and Protection Act, section 185(2)-(6)
 Child Care and Protection Regulations, regulation 73

Advertisements about adoptions: Advertisements about
I heard that it is illegal to pay the
adoptions are also strictly regulated. Only general announce
birth mother for giving her child up
ments, such as information about the need for adoptive
for adoption, so I am going to give
parents, are allowed. It is a crime to arrange or to publish
her an expensive diamond ring.
by any means an advertisement dealing with the placement
or adoption of a specific child or soliciting anyone to be a surrogate
mother. The penalty for these crimes is a fine of up to N$20 000,
or imprisonment up to five years, or both.
 Child Care and Protection Act, section 186(1)-(3)

Permitted advertisements
(1) Publication of a court order or a notice in terms of the
Act
(2) Advertisements by the Ministry for purposes of recruiting
prospective adoptive parents for inclusion in RACAP
(3) Advertisements by a social worker authorised to provide
adoption services for the purpose of recruiting prospective
adoptive parents, placed in a newspaper widely circulating
in Namibia – as long as such advertisements are not placed
more than once every four months.
 Child Care and Protection Act, section 186(2)
 Child Care and Protection Regulations, regulation 74

That is also illegal.
It is against the law
to provide any form
of compensation or
inducement to the birth
mother to get her to give
up her baby. That kind
of thing could lead to
“baby-farming”, where
people conceive children
to be adopted as a way
to earn money. We do
not want to encourage
such a thing in Namibia!

Country reports and Committee observations highlight the widespread concern about the
trafficking of children for adoption. While payments by adoptive couples may be made in good
faith and without harm to the child, a system that puts a price on a child’s head is likely to
encourage criminality, corruption and exploitation. Article 35 of the Convention on the Rights
of the Child requires States Parties to take measures to prevent the sale of children for any
purpose... The Optional Protocol on the sale of children, child prostitution and child pornography…
obliges States Parties to criminalize any improper financial gain from the adoption of a child as an
extraditable offence… The Committee’s concerns in this area are primarily because of the danger of
children being trafficked. However, it has also signalled its disapproval of any form of profiteering
from inter-country adoption.
 Implementation Handbook for the Convention on the Rights of the Child,
UNICEF, 3rd edition, 2007, page 299 (emphasis added)
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T

he Child Care and Protection Act applies the principle of child
participation to medical interventions, surgical operations and HIV
testing, and sets criteria for determining when children are sufficiently
mature to make independent or assisted decisions on these issues. It
also provides special rules for consent for the medical examination of
children who may have been abused or neglected.

1. Overview
The Child Care and Protection Act expands the rights of children to make independent decisions
on their health care, or to participate in those decisions. Under certain circumstances, children
have the right to decide on medical treatment on their own, without the consent of their parents
or guardians. This is consistent with the approach taken by the Convention on the Rights of the
Child to the evolving capacities of children.
Under the repealed Children’s Act 33 of 1960 – when the age of majority was set at 21 –
children could give independent consent to medical treatment from age 18. The Child Care and
Protection Act has a more complex set of standards for decision-making by children, with the
key age being 14. Because the rules for different health decisions differ somewhat, it is important
to read the requirements carefully. The chart below is intended to serve as a quick guide.
Health decision

2

Consent requirements

Medical intervention
age 14 PLUS
sufficient maturity

I

Surgical operations
age 14 PLUS
sufficient maturity PLUS
assisted by parent

I

Confidential medical
counselling
sufficient maturity

I

HIV-testing
age 14 OR
sufficient maturity

I

Disclosure of
HIV-positive status
age 14 OR
sufficient maturity

I

�

I

I

Child age 14 or older assessed by medical practitioner as having
sufficient maturity and mental capacity to understand the benefits,
risks and implications of the medical intervention
Child age 14 or older assessed by medical practitioner as having
sufficient maturity and mental capacity to understand the benefits,
risks and implications of the surgical operation AND assisted by parent
or guardian
Child of any age with sufficient maturity and mental capacity
to understand the benefits, risks and implications of the medical
intervention (no parental consent required)
Child age 14 or older
Younger child assessed by pre-test counsellor as having sufficient
maturity to understand the benefits, risks and social implications of
an HIV test
Child age 14 or older
Younger child assessed by pre-test or post-test counsellor as having
sufficient maturity to understand the benefits, risks and social
implications of disclosure.
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Other key rules include the following:
I

I

I

I

I

I

Child-parents who are competent to give medical consents for themselves can also make
health decisions in respect of their own children.
For children who lack capacity to give independent consent, the authority to make health
decisions rests with the child’s parent or guardian – but the parent or guardian is expected
to consider the views of any child who is able to express an informed view.
If a child has no parent or guardian, the child’s care-giver can give consent in their place
– with due consideration for the views of the child.
In the event of unreasonable refusal of consent, or inability to obtain consent, the Minister
can make the decision in the place of the child, parent, guardian or care-giver. If the Minister
refuses consent in such circumstances, the children’s court can give consent.
A parent or guardian may not refuse consent to a medical intervention on a child on the
grounds of religious or other beliefs unless there is a medically-acceptable alternative.
This rule is intended to ensure that parents are not allowed to impose beliefs on a child
which could result in harm to the child.
In an emergency, consent for medical action in respect of a child can be given by the senior
official of the relevant health facility.
Substituted consent
requirements
(in case of unreasonable
refusal or lack of consent)
Consent in emergencies

I

I

I

Can be given by Minister on application by any person with an
interest in the well-being of a child
If Minister refuses, can be given by children’s court on application
by any person with an interest in the well-being of a child
Can be given by senior official of relevant health facility

2. Key concepts
Consent: Consent means giving permission for a medical intervention. Consent must be
voluntary and informed. Informed consent requires an understanding and appreciation of the
risks of the medical intervention, the consequences of having or not having the intervention,
and information about available alternatives. A medical practitioner has an ethical duty to make
sure that no patient receives any treatment without informed consent. The Namibian Supreme
Court noted in a 2014 case that informed consent has three components:
1. Knowledge: The patient must be informed about the nature and extent of the harm or risk.
2. Appreciation: The patient must comprehend and understand this information.
3. Lawful consent: The patient must give full and voluntary consent to the entire medical
procedure, including its consequences. Valid consent also requires that the patient has the
intellectual and emotional capacity to make the decision. For example, a patient cannot give
meaningful consent if he or she is in severe pain and unable to think clearly.
 Government of the Republic of Namibia v LM and Others

2015 (1) NR 175 (SC), paragraphs 96-109
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INFORMED CONSENT

Ethical Guidelines For Health Professions
Health Professions Council of Namibia, 2010

1.
2.
3.
4.
5.

A health professional should:
Give his or her patients the information they ask for or need about their condition, the
treatment and prognosis.
Give information to patients in the way they can best understand it.
Refrain from withholding from his or her patients any information, investigation, treatment
or procedure that is in the patient’s best interest.
Apply the principle of informed consent as an on-going process.
Allow patients access to their medical records.
 General Ethical Guidelines, “Section Two — General Ethical Duties”, point 2.3

Medical intervention: This term is not defined, but the Act states that it “includes dental,
physiological, psychological and psychiatric interventions”. The lack of a specific definition was
intentional, as the term is too broad and general to be easily explained.
This term is broader than the term “medical treatment” which was used in the previous
Children’s Act 33 of 1960. For example, it could include diagnostic tests, preventative
measures (such as immunization or post-exposure prophylactics (PEP)), pregnancy-related
procedures or blood transfusions, in addition to “treatment”. It may encompass at least
some forms of contraception, such as contraceptive pills or injections, intrauterine devices,
and “morning-after” pills. The term “medical” may be interpreted to exclude procedures
which are purely cosmetic in nature. The precise content of the term will be developed over
time in case law.
 Child Care and Protection Act, sections 1 (“medical intervention”), 220

Surgical operation: This term is not defined in the Act. The
term “surgical” can be understood to indicate that some
incision or cutting of the body must be involved.
If the term is understood to cover any medical inter
vention which involves incision or cutting, it would
exclude some relatively major procedures such as
setting a broken bone or extracting a tooth under
anaesthesia. On the other hand, by this measure,
the term would include some relatively minor proce
dures such as a biopsy of a growth on the skin, the
removal of a mole or a procedure performed on an
ingrown toenail. Medical practitioners may be best
placed to interpret what procedures fall within the
term “surgical operation”.

Proof of age for purposes
of medical decisions: The
child’s age can be proved
by an identity document or
a birth certificate.

 Child Care and Protection Act, section 220
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3. International framework
The Namibian Constitution does not explicitly address children’s rights in respect of health and
medical decision-making. Article 95 of the Constitution commits the State to policies aimed
at “consistent planning to raise and maintain an acceptable level of nutrition and standard of
living of the Namibian people and to improve public health”. This goal can be accomplished
more effectively with respect to children if there is appropriate child participation.
More directly, the Convention on the Rights of the Child recognises the rights of children to
participate in decisions about their health and health care, as well as in decisions about the
planning and provision of health services which are relevant to them. One aspect of this is
children’s evolving capacity to make decisions about their own health care. The Committee
which monitors the Convention encourages States Parties to enact legislation on medical
treatment without parental consent, in accordance with children’s increasing age and maturity.
The Committee which monitors this Convention has also emphasised the importance of access
to voluntary, confidential HIV counselling and testing services, with due attention to the
evolving capacities of the child. It has also encouraged States Parties to ensure that adolescents
(children over the age of 10) have access to free, confidential, adolescent-responsive and nondiscriminatory sexual and reproductive health services, including family planning services.
 Implementation Handbook for the Convention on the Rights of the Child, UNICEF, 2007, pages 168-69
 Committee on the Rights of the Child, General Comment No. 4 (2003), paragraph 9
 Committee on the Rights of the Child, General Comment No. 15 (2013), paragraph 219
 Committee on the Rights of the Child, General Comment No. 20 (2016), paragraphs 59-60, 62-63

Convention on the Rights of the Child (CRC)
Article 24(1)
“States Parties recognize the right of the child to the enjoyment of the highest attainable
standard of health and to facilities for the treatment of illness and rehabilitation of health. States
Parties shall strive to ensure that no child is deprived of his or her right of access to such health
care services.”

Right of the child to the enjoyment of the highest attainable standard of health
CRC General Comment No. 15 (2013)

“Article 12 [on child participation] highlights the importance of children’s participation,
providing for children to express their views and to have such views seriously taken into account,
according to age and maturity. This includes their views on all aspects of health provisions,
including, for example, what services are needed, how and where they are best provided, barriers
to accessing or using services, the quality of the services and the attitudes of health professionals,
how to strengthen children’s capacities to take increasing levels of responsibility for their own
health and development, and how to involve them more effectively in the provision of services, as
peer educators. States are encouraged to conduct regular participatory consultations, which are
adapted to the age and maturity of the child, and research with children, and to do this separately
with their parents, in order to learn about their health challenges, developmental needs and
expectations as a contribution to the design of effective interventions and health programmes.”
***
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“The Committee recognizes that children’s evolving capacities have a bearing on their
independent decision-making on their health issues. It also notes that there are often serious
discrepancies regarding such autonomous decision-making, with children who are particularly
vulnerable to discrimination often less able to exercise this autonomy. It is therefore essential
that supportive policies are in place and that children, parents and health workers have adequate
rights-based guidance on consent, assent and confidentiality.”
 Committee on the Rights of the Child, General Comment No. 15 (2013),

paragraphs 19 and 21 (footnotes omitted)

Adolescent health and development in the context of
the Convention on the Rights of the Child
CRC General Comment No. 4 (2003)
“In order to promote the health and development of adolescents, States Parties are also
encouraged to respect strictly their right to privacy and confidentiality, including with respect
to advice and counselling on health matters (art. 16). Health care providers have an obligation
to keep confidential medical information concerning adolescents, bearing in mind the basic
principles of the Convention. Such information may only be disclosed with the consent of the
adolescent, or in the same situations applying to the violation of an adult’s confidentiality.
Adolescents deemed mature enough to receive counselling without the presence of a parent
or other person are entitled to privacy and may request confidential services, including
treatment.”
***
“With regard to privacy and confidentiality, and the related issue of informed consent to
treatment, States Parties should (a) enact laws or regulations to ensure that confidential advice
concerning treatment is provided to adolescents so that they can give their informed consent.
Such laws or regulations should stipulate an age for this process, or refer to the evolving capacity
of the child; and (b) provide training for health personnel on the rights of adolescents to privacy
and confidentiality, to be informed about planned treatment and to give their informed consent
to treatment.”
 Committee on the Rights of the Child, General Comment No. 4 (2003), paragraphs 11, 33

HIV/Aids and the Rights of the Child
CRC General Comment No. 3 (2003)

“The accessibility of voluntary, confidential HIV counselling and testing services, with due
attention to the evolving capacities of the child, is fundamental to the rights and health of children.
Such services are critical to children’s ability to reduce the risk of contracting or transmitting
HIV, to access HIV-specific care, treatment and support, and to better plan for their futures.
Consistent with their obligation under article 24 of the Convention to ensure that no child is
deprived of his or her right of access to necessary health services, States parties should ensure
access to voluntary, confidential HIV counselling and testing for all children.
The Committee wishes to stress that, as the duty of States parties is first and foremost to
ensure that the rights of the child are protected, States parties must refrain from imposing
mandatory HIV/AIDS testing of children in all circumstances and ensure protection against
it. While the evolving capacities of the child will determine whether consent is required from
him or her directly or from his or her parent or guardian, in all cases, consistent with the child’s
right to receive information under articles 13 and 17 of the Convention, States parties must ensure
that, prior to any HIV testing, whether by health-care providers in relation to children who are
accessing health services for another medical condition or otherwise, the risks and benefits of
such testing are sufficiently conveyed so that an informed decision can be made.”
States parties must protect the confidentiality of HIV test results, consistent with the obligation
to protect the right to privacy of children (art. 16), including within health and social welfare
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settings, and information on the HIV status of children may not be disclosed to third parties,
including parents, without the child’s consent.”
 Committee on the Rights of the Child, General Comment No. 3 (2003), paragraphs 22-24

Implementation of the rights of the child during adolescence: HIV/AIDS
CRC General Comment No. 20 (2016)

“Adolescents are the only age group in which death due to AIDS is increasing. Adolescents may
face challenges in gaining access to antiretroviral treatment and remaining in treatment; the need
to gain the consent of guardians in order to access HIV-related services, disclosure and stigma
are some barriers. Adolescent girls are disproportionately affected, representing two thirds of new
infections. Lesbian, gay, bisexual and transgender adolescents, adolescents who exchange sex for
money, goods or favours and adolescents who inject drugs are also at a higher risk of HIV infection.
The Committee encourages States to recognize adolescents’ diverse realities and ensure that
they have access to confidential HIV testing and counselling services and to evidence-based HIV
prevention and treatment programmes provided by trained personnel who fully respect the rights
of adolescents to privacy and non-discrimination. Health services should include HIV-related
information, testing and diagnostics; information on contraception and the use of condoms; care
and treatment, including antiretroviral and other medicines and related technologies for the care and
treatment of HIV/AIDS; advice on suitable nutrition; spiritual and psychosocial support; and family,
community and home-based care. Consideration should be given to reviewing HIV-specific legislation
that criminalizes the unintentional transmission of HIV and the non-disclosure of one’s HIV status.”
 Committee on the Rights of the Child, General Comment No. 20 (2016),

paragraphs 62-63 (footnotes omitted)

Implementation of the rights of the child during adolescence
CRC General Comment No. 20 (2016): Health care

“The Committee urges States to adopt comprehensive gender and sexuality-sensitive sexual
and reproductive health policies for adolescents, emphasizing that unequal access by adolescents
to such information, commodities and services amounts to discrimination. Lack of access to such
services contributes to adolescent girls being the group most at risk of dying or suffering serious or
lifelong injuries in pregnancy and childbirth. All adolescents should have access to free, confidential,
adolescent-responsive and non-discriminatory sexual and reproductive health services, information and education, available both online and in person, including on family planning, contraception, including emergency contraception, prevention, care and treatment of sexually transmitted
infections, counselling, pre-conception care, maternal health services and menstrual hygiene.
There should be no barriers to commodities, information and counselling on sexual and
reproductive health and rights, such as requirements for third-party consent or authorization. In
addition, particular efforts need to be made to overcome barriers of stigma and fear experienced
by, for example, adolescent girls, girls with disabilities and lesbian, gay, bisexual, transgender
and intersex adolescents, in gaining access to such services. The Committee urges States to
decriminalize abortion to ensure that girls have access to safe abortion and post-abortion
services, review legislation with a view to guaranteeing the best interests of pregnant adolescents and ensure that their views are always heard and respected in abortion-related decisions.”
 Committee on the Rights of the Child, General Comment No. 20 (2016),

paragraphs 59-60 (footnotes omitted)

“ADOLESCENCE”: The Committee has noted that individual children reach maturity at different
ages. Therefore, it does not attempt to define adolescence. However, its most recent General
Comment on adolescence focuses on the period from age 10 until the child’s 18th birthday.
 Committee on the Rights of the Child, General Comment No. 20 (2016), paragraph 5
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4. Consent to medical interventions
and surgical operations
4.1 Consent to medical intervention
The rules on medical interventions apply to interventions which do NOT involve
surgical operations. A child age 14 or older with sufficient maturity can give independent
consent.

When can the child give consent?: A child may give consent to a medical intervention in
respect of himself or herself if –
(1) the child is 14 years of age or older
AND
(2) the medical practitioner concerned is satisfied that the child has sufficient maturity and
the mental capacity to understand the benefits, risks and implications of the medical
intervention.
Note that this is a two-part test. The child must be BOTH age 14 or above AND of
sufficient maturity and understanding to give consent. The age limit is designed to
be an approximate cut-off point which will indicate when most children have reached
the required state of development. But individual children have different characters and
backgrounds, so the age limit alone will not provide an appropriate marker of maturity
for all children.
 Child Care and Protection Act, section 220(1)(a)

Consent by parent, guardian or care-giver: If the child is not competent to give independent
consent, then consent to medical intervention may be given by the child’s parent or guardian.
If a child is not competent to give independent consent to medical intervention but has the
capacity to express an informed view on the matter, the child’s view must be given due
consideration by the parent or guardian.
If the child is competent to give independent consent, then the parent or guardian no longer
has the power to make the decision on behalf of the child.
The Act defines “parent”, in relation to a child, as a woman or a man in respect of whom
parentage has been acknowledged or otherwise established. It includes the adoptive parent
of a child. It excludes:
(1) the biological father of a child conceived through rape or incest;
(2) any person who is biologically related to a child by reason only of being the donor of
egg or sperm for purposes of artificial fertilisation; or
(3) a parent whose parental responsibilities and rights in respect of a child have been
terminated by a court order.
 Child Care and Protection Act, section 220(3)and (9)
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What if parents disagree about
medical intervention for a child?
The Act addresses the relationship between parent and child, but it does not contain rules
about disagreement between parents on a child’s health care issues. Decisions about medical
interventions will normally be the responsibility of the parent who is the child’s custodian
and guardian. Married parents are joint custodians and equal guardians, while one parent will
usually have sole custody and guardianship of a children born outside marriage. However, the
situation could be complicated by the terms of parenting plan or a divorce order. Parents should
be guided by the child’s best interests in every situation.
 Married Persons Equality Act 1 of 1996, section 14
 Child Care and Protection Act, sections 99, 101(1)
 common law on custody and guardianship

Consent by care-giver: If the child has no parent or guardian, consent may be given by the
child’s care-giver in the place of the parent.
If a child is not competent to give indepen
dent consent but has the capacity to express
an informed view on the matter, the child’s
view must be given due consideration by the
care-giver.
Note that the Act does NOT allow a
care-giver to give consent to a medical
intervention in a situation where the
parent or guardian is unavailable. There
are separate provisions which apply
in the case of an emergency. This is
discussed below in section 4.6 of this
chapter.
However, certain parental powers are
transferred to care-givers when a child
is placed in alternative care by means
of a court order. These include certain
powers regarding medical intervention.
This issue is discussed below in section
7 of this chapter.

Who is a care-giver?
“Care-giver” means any person other than a parent
or guardian, who takes primary responsibility for
the day-to-day care of a child and includes –
(a) a foster parent
(b) a kinship care-giver (a member of the child’s
family or extended family who is caring for a
child with the express or implied consent of
the child’s parent or guardian, or because of a
court order)
(c) a primary caretaker (a person other than the
parent or other legal care-giver of a child,
whether or not related to the child, who takes
primary responsibility for the daily care of the
child with the express or implied permission of
the parent who has custody of the child)
(d) a person who cares for a child while the child
is in a place of safety
(e) the person who is the head of a facility where
a child has been placed (such as a children’s
home or a child detention centre)
(f) the child who is the head of a child-headed

 Child Care and Protection Act,

household.

section 220(3) and (9)
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Access to contraceptives
The Act does not explicitly address the issue of access to contraceptives by children or adolescents.
Since “medical intervention” is not defined, it is not clear whether or not this term includes access
to various forms of contraceptives.
Namibia’s National Policy on Sexual, Reproductive and Child Health (2013) says that all
sexually-active persons, regardless of age or marital status, have the right to access the
contraceptive of their choice, and that adolescents can access sexual and reproductive health
services without parental consent after thorough counselling — including services related to
family planning and sexually-transmitted infections (STIs).
“20.

All persons who are sexually active, regardless of age or marital status, shall have the
right to be fully informed about available family planning options and methods, and
shall have the right to receive the family-planning method of their choice.

21.

Adolescents [ages 10-19] can access sexual and reproductive health services including
family planning and STI services without parental consent after thorough counselling.”
 National Policy on Sexual, Reproductive and Child Health,
Windhoek: Ministry of Health and Social Services, 2013,
section 3.5.1: paragraphs 20-21, section 3.5.2: page 18

A child who is mature enough to
make independent decisions on
medical intervention can still benefit
from parental care and support.
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4.2 Consent to a surgical operation
Consent to a surgical operation requires joint consent by a child over age 14 with
sufficient maturity AND that child’s parent.

When can the child give consent?: A child may give consent to a surgical operation in
respect of himself or herself if –
(1) the child is 14 years of age or older
AND
(2) the medical practitioner concerned is satisfied that the child has sufficient maturity and
the mental capacity to understand the benefits, risks and implications of the surgical
operation
AND
(3) the child is duly assisted by his or her parent or guardian OR (if the child does not have
a parent or a guardian) the child’s care-giver.
Note that this standard starts with a two-part test. As in the case of medical intervention,
the child must be BOTH age 14 or above AND of sufficient maturity and understanding
to give consent.
But here there is also a third element of the decision-making process. Even if the child
satisfies the two-part test, the child must also be “assisted” by a parent or guardian.
This works in the same way as the rules on a minor’s lack of legal capacity; for instance,
a minor child cannot bring a court case on his or her own without the “assistance” of
a parent or guardian.
In short, where the child has sufficient maturity to consent to a surgical operation, the
law essentially requires joint consent of the child and a parent, guardian or caregiver.
(A child’s care-giver can assist a child who has no parent or guardian. See the box on
page 9 for the definition of “caregiver”.)
 Child Care and Protection Act, section 220(1)(b)

Consent by a parent, guardian or care-giver: Where the child lacks the capacity to consent
to a surgical operation, the decision on this issue is made by the child’s parent or guardian
acting alone. If the child has no parent or guardian, then the decision is made by the child’s
care-giver acting alone.
The process works in the same way as decisions on medical interventions. Where a child is not
competent to give consent to a surgical operation but has the capacity to express an informed
view on the matter, the child’s view must be given due consideration by the parent or guardian
who has the authority to give consent to the surgical operation (or by the care-giver if the child
has no parent or guardian).
 Child Care and Protection Act, section 220(3) and (9)
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Consent to sterilization
Consent to sterilization of a child is a special case which involves a procedure in terms of
the Abortion and Sterilization Act 2 of 1975. Sterilization refers to a surgical operation
performed for the purpose of making a person incapable of procreation, but the Act specifies
that sterilization does not include the removal of the testicles or ovaries (which would have
more far-reaching consequences).
Section 4(1) of that Act provides as follows:
“A sterilization shall not be performed on any person who for any reason is incapable of
consenting or incompetent to consent thereto, unless (a) two medical practitioners, of whom one shall be a psychiatrist, have certified in writing
that the person concerned is capable of procreating children and(i) is suffering from a hereditary condition of such a nature that if he or she were to
procreate a child, such child would suffer from a physical or mental defect of such
a nature that it would be seriously handicapped; or
(ii) due to a permanent mental handicap or defect is unable to comprehend the consequential implications of or bear the parental responsibility for the fruit of coitus;
(b) the person who may in law consent to an operation beneficial to that person has granted
written consent to the sterilization; and
(c) the Minister has granted written authority for the sterilization.”
To summarise, a child can be sterilized only under two circumstances: (1) The child has a
hereditary condition which would produce a serious physical or mental handicap in any offspring.
(2) The child has a permanent mental handicap or defect which makes him or her unable to
understand the implications of procreation, or to bear the parental responsibility for a child.
Furthermore, a child could be sterilized only if (1) two medical practitioners (including at least one
psychiatrist), find that the required justifications are present; (2) the child’s parent or guardian
(or if there is no parent or guardian, the child’s caregiver) has given consent; and (3) the Minister
of Health and Social Services has given consent.
 Abortion and Sterilization Act 2 of 1975, sections 1, 4(1)

4.3 Access to confidential medical counselling and advice
Any child who has sufficient maturity to understand the benefits, risks and implications of a
medical intervention may access confidential medical counselling and advice without parental
consent. This applies regardless of the child’s age, where this is in the best interests of the child.
The wording of this right indicates that even a child who is under age 14 has a right
to access confidential medical counselling and advice. The only requirements seem to
be (a) sufficient maturity to understand the benefits, risks and implications of a medical
intervention and (b) that the confidential medical counselling and advice would be in the
child’s best interests.
 Child Care and Protection Act, section 220(10)
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Elizabeth is 13 years old. She is being sexually abused by
her uncle but she has not told anyone. She knows
that she is at risk of HIV infection,
so she goes to her local clinic to
ask for more information about
how HIV is transmitted and what
preventative measures are available
to protect against HIV infection.
The nurse at the clinic cannot give her
pre-exposure prophylaxis (PreP) because this is a medical
intervention and Elizabeth is not yet 14 years old, which
is the first criteria to qualify to give independent consent.
But the nurse can see that Elizabeth has sufficient maturity
to understand the benefits, risks and implications of a medical intervention and so the nurse is able to give
Elizabeth confidential medical counselling and advice without parental consent.
It is possible that during this discussion, Elizabeth may disclose that she is being sexually abused. If she
does this, the nurse will have a mandatory duty to report the case to a social worker or police (see page 28).
This means that, as a result of being able to access medical counselling, Elizabeth may be able to access the
protective services that she vitally needs.
It is also possible that Elizabeth may NOT tell the nurse that she is being sexually abused. She might pretend that
she is only seeking information for some future time when she becomes sexually active with a boyfriend of her
own age. However, even in this scenario, Elizabeth has still started a process of reaching out to professionals
who can help her. With time, she may feel that she is able to disclose the truth about the abuse and get help.
Thus, whatever the outcome, being able to access medical counselling is an important means of connecting
children with protective services.

DUTY OF CONFIDENTIALITY IN RESPECT OF CHILDREN AND
OTHER PATIENTS WHO MAY LACK COMPETENCE TO GIVE CONSENT
Ethical Guidelines For Health Professions
Health Professions Council of Namibia, 2010

“6.4.1 Problems may arise if a health professional considers that a patient is incapable of giving
consent to treatment or disclosure because of immaturity, illness or mental incapacity. If such patients
ask the health professional not to disclose information to a third party, the health professional
should try to persuade them to allow an appropriate person to be involved in the consultation.
If they refuse and he or she is convinced that it is essential, in their medical interests, he or she
may disclose relevant information to an appropriate person or authority. In such cases the health
professional must tell the patient before disclosing any information, and, where appropriate, seek
and carefully consider legal advice or the view of the legal guardian. The health professional should
document in the patient’s record the steps he or she has taken to obtain consent and the reasons
for deciding to disclose information.
6.4.2 If the health professional believe that his or her patient is or was a victim of neglect or physical,
sexual or emotional abuse and that the patient cannot give or withhold consent to disclosure, he
or she should give information promptly to an appropriate responsible person or statutory agency,
where he or she believes that the disclosure is in the patient’s best interests. The health professional
should usually inform the patient that he or she intends to disclose the information before doing so.”
 “Guidelines for Protecting the Rights and Confidentiality of Patients”, section 6.3
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4.4 Assessing a child’s decision-making capacity
Who decides?: The decision on the child’s maturity and understanding is made by “the medical
practitioner concerned”.
The medical practitioner who is treating the child should be well-placed to assess whether
the child understands the relevant health risks, benefits and implications. This medical
practitioner is also likely to be objective about the child’s decision-making capacity. Another
reason for giving the medical practitioner this role is to avoid complicated procedures which
might operate as barriers to a child’s health care.

The standard: For both medical interventions and surgical operations, the test for the ability
of a child over age 14 to give consent is that the child has “sufficient maturity” and the “mental
capacity” to understand the “benefits, risks and implications” of the medical intervention
or surgical operation.
The test for confidential medical counselling and advice is “sufficient maturity” to under
stand the benefits, risks and implications of a medical intervention, regardless of the child’s
age.
The Act gives no guidance on the criteria for assessing children’s maturity and mental
capacity. In practice, the Ministry of Health and Social Services will provide guidance on
how to determine sufficient maturity and mental capacity.
At the time of writing, there is no case law on this question. Future court cases may give
more content to the test. Some suggestions are provided in the boxes below.
 Child Care and Protection Act, section 220(1)(a)(ii) and (b)(ii)

Competence for decision-making relating to health
“The central elements of competence for decision-making relating to health are deemed to
include:
I Ability to understand and communicate relevant information. The child needs to be able
to understand the available alternatives, express a preference, articulate concerns and ask
relevant questions.
I Ability to think and choose with some degree of independence. The child needs to be able
to exercise a choice without coercion or manipulation and be capable of thinking through the
issues for themselves.
I Ability to assess the potential for benefit, risk and harm. The child must be able to
understand the consequences of different courses of action, how they will affect him or her,
the risks involved and the short and long-term implications.
I Achievement of a fairly stable set of values. The child needs to have some value base from
which to make a decision.”
 G Lansdown, The Evolving Capacities of the Child,
Innocenti Insight, Save the Children/UNICEF, 2005, page xi.
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Issues to consider in addressing children’s
competence to make health decisions
“Alderson and Montgomery, in their analysis of the need for reform in the way children participate
in their own health care decisions, conclude that many false adult assumptions limit children’s
participation. They observe that:
I The standards of informed consent actually achieved by many adult patients is low.
I Idealised standards of consent are unrealistic and discriminate against children.
I Adults, including doctors and parents, can make misguided decisions.
I Competence cannot be precisely defined or assessed.
I Excluding children from informed discussion can increase fear and undermine cooperation.
I Forcing treatment onto uncomprehending and resisting children sets an example of ‘adult
might is right’.
I Force ignores the growing evidence of very young children’s ability to reason, understand,
imagine, and feel terror and despair.
I Denying an adult’s right to physical and mental integrity constitutes an assault; a very strong
case is needed before this right is denied to children.
I Responding to children’s reservations can help adults learn from children and to assess the
risks and benefits of treatment more realistically.
I The burden of decision-making need not be carried out by children alone; respect can be
combined with support.
I Young children can be wise and courageous.
I Children with experience of illness or disability can contribute unique and essential knowledge
during decision-making.
I Children and adults can work together towards the best or least harmful decisions.”
 G Lansdown, The Evolving Capacities of the Child, Innocenti Insight, Save the Children/UNICEF, 2005, page 55,
citing P Alderson and J. Montgomery, Health care choices, Institute of Public Policy Research, London, 2001

Factors in assessing children’s
competence to make health decisions
In deciding whether a child is sufficiently mature, the following factors are useful:
I Age. Sufficient maturity is more likely the older the child.
I Knowledge. Children with knowledge about the relevant health issues are more likely to have
sufficient maturity in respect of decision-making on those issues.
I Experience. Children with experience of the relevant health issues are more likely to meet the
maturity requirements.
I Judgement. Children who show the ability to judge the advantages and disadvantages of the
decision on the relevant health issue are likely to have the capacity to give informed consent.
I Views. Children who are able to articulate their views on the relevant health issue and whether
it is in their best interests are likely to have sufficient maturity to give informed consent.
I Circumstances. A child’s personal circumstances may be an important indicator of the child’s
ability, or lack thereof, to give independent informed consent. For instance, a child living
independently from his or her family may be more likely to have sufficient maturity to make
an independent and informed decision.
 adapted from Kitty Grant, Ray Lazarus, Ann Strode, Heidi van Rooyen and Marnie Vujovic, Legal, ethical and
counselling issues related to HIV testing of children, HIV testing of children: Legal guidelines for implementers, South
Africa: Human Sciences Research Council, 2012, page 17 (which considers competence to consent to HIV testing)

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 18: Medical Interventions and HIV Testing

�

15

4.5 Substituted consent in non-emergency situations
There are special rules for emergency situations, discussed in the next section of this
chapter. The procedure described here applies in non-emergency situations.

Lack of consent by PARENT, GUARDIAN OR CARE-GIVER: Any person with an interest
in the well-being of a child can request the Minister to give consent to a medical intervention
or a surgical operation in any one of four situations:
(1) The Minister can give consent if the parent, guardian or care-giver of the child unreasonably
refuses to give consent, or to assist the child in giving consent.
(2) The Minister can give consent if the parent, guardian or care-giver of the child is incapable
of giving consent or assisting the child in giving consent. For example, the only surviving
parent might have a severe mental disability, or be unconscious because the entire family
was in a road accident. The Minister may require medical evidence of the incapacity.
(3) The Minister can give consent if the parent, guardian or care-giver of the child cannot
readily be traced. For example, this situation might arise where an abandoned child has been
found in the veld. In other situations, the Minister may require evidence on why tracing is
not possible or feasible.
(4) The Minister can give consent if the parent, guardian or care-giver of the child is deceased.
The Minister may request a death certificate.
If the Minister refuses consent in any of these instances, any person with an interest in the
well-being of the child may apply to a children’s court for consent.
This is not an administrative review proceeding. It is a separate avenue to seek consent,
which is intended to provide an extra safeguard for the child’s best interests. However, it is
not possible to approach the children’s court for consent before first asking the Minister to
give consent.
 Child Care and Protection Act, section 220(5) and (7)

Lack of consent by CHILD: Any person with an interest in the well-being of a child can request
the Minister to give consent to a medical intervention or a surgical operation where the child is
competent to give consent but unreasonably refuses to do so, or is unable to do so.
As in the case of parental consent, if the Minister refuses to overrule the child’s lack of consent,
any person with an interest in the well-being of the child may apply to a children’s court for
consent. This provides an extra safeguard for the child’s well-being.
 Child Care and Protection Act, section 220(6)-(7)

The test for any decision regarding a child is what would be in the child’s best interests.
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Refusing consent on the grounds of religious or other beliefs
A person with responsibility for making health care decisions on behalf of a child may sometimes
refuse consent on the grounds of their personal beliefs. For example, a parent who is a Jehovah’s
Witness might refuse to allow a child to receive a blood transfusion. A parent who believes in
the power of traditional medicine might refuse to allow a child to receive other forms of medical
treatment. While parents generally have the right to raise their children in the way that they see
fit on matters of personal belief, this right has limits. A parent cannot impose his or her beliefs
on a child in a way that is contrary to the child’s best interests, or in a way that might violate the
child’s constitutional right to life.
If there is a medical intervention or a surgical procedure at stake which would be in the child’s
best interests, the Act says that a parent, guardian or care-giver of a child may not refuse
consent on the grounds of religious or other beliefs UNLESS that parent, guardian or caregiver can show that there is a medically accepted alternative.
 Child Care and Protection Act, section 220(8)
 see Hay v B & Others 2003 (3) SA 492 (W) for a discussion of this issue in a different context
 see also ES v AC 2015 (4) NR 921 (SC), which considered the rights of the child in respect of the
mother’s refusal of treatment for herself on religious grounds in a potentially life-threatening situation

The right to life is a value that is constitutionally protected: ‘There can be no more basic
value constitutionally protected than the right to life.’ S v Makwanyane and Another 1995 (3)
SA 391 (CC) … at para [144]. If the transfusion is not administered, the death of baby R is
imminent. His right to life is an inviolable one. This is a right that is capable of protection. It
is in the best interests of baby R that this right be protected. He will live as a human being,
be part of a broader community and share in the experience of humanity. I am alive to the
fundamental beliefs espoused by the [child’s parents]. I respect their private religious beliefs.
However, in the present matter, the evidence establishes that their beliefs negate the essential
content of the right in question. The [infant’s attending paediatrician] is adamant that baby R’s
best chance of survival would be by the immediate administration of a blood transfusion. The
[parents’] concerns are understandable. However, they are neither reasonable nor justifiable.
Their private beliefs cannot override baby R’s right to life.
 Hay v B & Others 2003 (3) SA 492 (W), page 495

4.6 Emergencies
The Act provides a special consent procedure for emergencies since an emergency
will often require quick decision-making.

What is an emergency?: The Act does not actually use the term “emergency”, this is shorthand
for what the Act describes as a situation where
(1) a medical intervention or surgical operation is necessary to preserve the life of a child or
to save a child from serious or lasting physical harm or disability
AND
(2) the situation is so urgent that the medical intervention or surgical operation should not be
delayed in order to obtain the usual consent.
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Who can give consent in an emergency?: In an emergency,
consent for medical action in respect of a child can be given by
the senior official of the health facility. This is:
I the superintendent of a State hospital
I the regional director of a State clinic
I an acting superintendent or acting regional director
I an equivalent official in a private hospital or clinic.
 Child Care and Protection Act, section 220(4)
TECHNICAL NOTE: The wording in the Act may be outdated. It appears
that the reference in section 220(4) to the “regional director of a clinic”
was probably intended to refer to the official at a clinic who is analogous to
the “superintendent of a hospital”. If the provision was intended to refer to
the “regional director” in respect of a clinic, this administrative official is
unlikely to be on the clinic premises when an emergency arises and may in
practice need to be contacted by telephone to give consent in an emergency.

This child was hit a car.
The motorist involved in
the accident called the
ambulance. We do not even
know the child’s name. But
if I don’t operate right away,
she could lose her leg.
Get her into theatre right
now while I arrange the
superintendent’s consent.

This family’s house burned down. The child’s situation is
urgent. She may die if we do not start treatment immediately.
Her parents are also badly injured, and both of them are
unconscious. I will start getting everything ready for the
child’s treatment. You must go quickly and telephone the
regional director to get consent. We must act right away –
we cannot wait for her parents to regain consciousness!

5. HIV-testing
Most diagnostic tests would fall under the heading of medical interventions. However there are
special rules regarding HIV testing because of the stigma sometimes associated with HIV infection
and because of the implications of HIV infection for other persons (such as the unborn child of a
pregnant woman, a health care provider who is exposed to a patient’s blood or a sexual partner).
There may be complex considerations to be taken into account by parents, caregivers or children
themselves when deciding to have an HIV test. HIV testing may have implications for the child’s mother
and her own HIV status, there may be fears of being stigmatised and discriminated against if the child
is HIV-positive and, with older adolescents, there may be concern about testing HIV-positive and then
facing community disapproval for having engaged in underage sexual activity. Before anti-retroviral (ARV)
treatment was widely available, HIV testing was not always in the best interests of children. Knowledge
of their HIV status could result in discrimination (for example, HIV-positive toddlers were excluded from
pre-schools based on misguided fears that they posed a risk to other children).
Within the new context of widespread access to ARVs and the health advantages of early diagnosis of HIV,
there are enormous benefits attached to HIV testing. Nevertheless, social factors often still act as barriers
to HIV testing and can result in delays in children (and their caregivers) establishing their HIV status.
Delaying HIV testing can have serious implications for the health of children who may be at risk or who are
already infected with HIV. Therefore, it is important to promote HIV testing and to facilitate a greater uptake
of HIV testing amongst children, whilst understanding the complexities that accompany such action.
 Kitty Grant, Ray Lazarus, Ann Strode, Heidi van Rooyen and Marnie Vujovic,
Legal, ethical and counselling issues related to HIV testing of children, HIV testing of children:
Legal guidelines for implementers, South Africa: Human Sciences Research Council, 2012, pages 7-8
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5.1 Consent to HIV testing
When can the child give consent?: A child may give independent consent to HIV testing
in respect of himself or herself if –
(1) the child is 14 years of age or older
OR
(2) the child is under the age of 14 years BUT the person who conducts the pre-test counselling
is satisfied that the child is of sufficient maturity to understand the benefits, risks and
social implications of an HIV test.
Note that this standard is DIFFERENT from the standard for independent consent to
a medical intervention. The standard for HIV testing is NOT a two-part test. Instead,
it has two alternative standards for establishing the child’s right to give independent
consent to HIV testing. (1) The child must be age 14 or above. If the child has reached
age 14, no other assessment is required. (2) If the child is under age 14, the child can
nevertheless give independent consent to an HIV test if the child is determined by the
pre-test counsellor to have sufficient maturity. The child can give independent consent
to an HIV test if EITHER of these rules applies.
 Child Care and Protection Act, section 220(2)

Consent to an HIV test on a child by a parent or guardian: Where the child lacks the
capacity to consent to an HIV test, the decision on this issue is made by the child’s parent or
guardian. If the child has no parent or guardian, then the decision is made by the child’s caregiver. The parent or guardian (or if there is no parent or guardian, the care-giver) can consent
to an HIV test on a child only if the test is in the child’s best interest.
An HIV test can enable a child to be provided with life-saving medical intervention.
For example, suppose that a young child has been raped, or has otherwise encountered
bodily fluids which could expose the child to HIV. The child should automatically receive
immediate post-exposure prophylaxis (PEP) in such circumstances, but it will be important
to know if the child was actually exposed to HIV to inform a decision on whether or not to
continue preventative medication. An HIV test in these circumstances would clearly be in
the child’s best interests.
Another example is where two 13-year-old children have had a consensual sexual relationship.
Neither child has committed a criminal offence because they are of the same age. However,
sexual activity at such a young age would suggest that a range of steps to protect the children
should be explored. Taking an HIV test is one such step, particularly if one of the children has
been in a sexual relationship with someone else before. An HIV test in these circumstances
would almost certainly be in both children’s best interests.
 Child Care and Protection Act, section 221(1)(a)

Lack of consent: The procedures for addressing lack of consent work in the same way for an
HIV test as for a medical intervention.
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Any person with an interest in the well-being of a child can request the Minister to give
consent to a medical intervention or a surgical operation if the PARENT, GUARDIAN OR
CARE-GIVER OF THE CHILD unreasonably refuses to give consent, is incapable of
giving consent, cannot readily be traced or is deceased. If the Minister refuses consent in
any of these instances, any person with an interest in the well-being of the child may apply
to a children’s court for consent.
Any person with an interest in the well-being of a child can request the Minister to give
consent to an HIV test where the CHILD is competent to give consent but unreasonably
refuses to do so, or is unable to do so. If the Minister refuses consent in either of these
instances, any person with an interest in the well-being of the child may apply to a children’s
court for consent.
 Child Care and Protection Act, section 221(1)(3)

Documentation of consent
“Consent for testing children should be carefully documented.”
 National Guidelines on HIV Testing Services,
Windhoek: Ministry of Health and Social Services, 2018, page 8

“Mortality is very high in the first year of life among infants infected with HIV who do not
receive treatment Therefore, early HIV testing, prompt return of results and rapid initiation of
treatment is important.”
“Perinatally infected adolescents need urgent diagnosis so as to access HIV care and treatment.
Adolescence is a period of high risk of HIV infection, especially for adolescent KP and girls who
are generally more vulnerable to HIV infection than boys.” [KP stands for key populations, which
are groups who are at increased risk for HIV due to specific higher-risk behaviour.]
 National Guidelines on HIV Testing Services,
Windhoek: Ministry of Health and Social Services, 2018, pages 18, 21 (emphasis added)

5.2 HIV testing of a child regardless of consent
There are three situations where an HIV test can be performed on a child without the consent
of either the child or the child’s parent, guardian or care-giver:
(1) The test is necessary to establish whether a person who is working with the child in a health
care setting may have been exposed to HIV due to contact with any relevant substance from
the child’s body. For example, this would apply in a situation where there is a needle stick
injury that might expose a health care provider to HIV.
(2) The test is necessary to establish whether a person in some other context may have
been exposed to HIV due to contact with any relevant substance from the child’s body
IF the test in these circumstances is authorised by a court. For example, suppose that a
10-year-old child was in an accident at school, with the result that several other children
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were exposed to the child’s blood. The parents of the
The Act does not specify what
other children want the child in question to have an
“court” means for the purposes
immediate HIV test to inform their decision on pre
of this provision. It could be
ventative treatment for their children. The 10-year-old
a children’s court, a High
child’s parents might refuse to consent to this test. In
Court or the Supreme Court
such a case, it would be possible for an involuntary HIV
considering a case on appeal.
test to be administered, but ONLY if a court ordered it.
(3) The child is pregnant. A test in these circumstances could reveal whether or not the
pregnant child needs medication to prevent mother-to-child transmission of HIV.
Note that in the first two circumstances, the HIV test must be “necessary”. This means
that the HIV test of the child must be the only way in which the health care worker or
other person can know about the HIV status of the child and that there are no less
invasive means to get this information. For example, if the child has already been tested
and found HIV-positive, this information could be provided by the parents rather than
subjecting the child to another test.
In all three of these circumstances, the interests of the third parties are of clear concern.
This is why these circumstances are exceptions to the normal approach to consent.
Furthermore, the interests of the child in question will not usually be negatively affected
by testing in these circumstances. An HIV test is not unduly intrusive for the child,
and the child will normally benefit from knowing his or her own HIV status, since this
information can open the door to life-saving treatment.
 Child Care and Protection Act, section 220(1)(b)

5.3 Pre and post-test counselling
Pre-test counselling: Regardless of the circumstances of the HIV test, a child may be tested
for HIV only after proper counselling is provided by an appropriately trained person:
(1) The child must receive counselling, unless the person doing the counselling is satisfied
that the child’s young age or lack of maturity would prevent the child from benefitting from
counselling. For example, it would obviously not be helpful to counsel an infant.
(2) The child’s parent, guardian or care-giver must receive counselling where he or she has
knowledge of the test. If the parent, guardian or care-giver is the decision-maker, he or
she will obviously have this knowledge. Where the child has the required age or capacity
to be the decision-maker on testing and disclosure, the decision on whether to inform the
parent or guardian of the test or its outcomes will rest with the child.
Post-test counselling: Regardless of the circumstances
of the HIV test, the same rules apply to post-test
counselling for the child and/or the child’s parent,
guardian or care-giver. In other words, anyone who
received pre-test counselling must also receive posttest counselling by an appropriately trained person.
 Child Care and Protection Act, section 222
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HIV test counselling
“Clients should receive pre-test information either as individuals or in a group setting. If clients
request the opportunity to ask questions after a group session, this service should be provided
in a private setting. When the test results are ready, clients should receive post-test counselling
based on the specific HIV test result in a private setting.”
 National Guidelines on HIV Testing Services,
Windhoek: Ministry of Health and Social Services, 2018, page 9

When consent to HIV testing does not
match consent to HIV treatment
The test for a child’s competence to give independent consent to HIV testing is different from the
test for a child’s competence to give independent consent to medical intervention (which would
include HIV treatment). It is possible for a child under age 14 to be competent to consent to
HIV testing, but it is not possible for a child under age 14 to be found competent to consent to
medical intervention. One practical problem which may result is that a child could be competent
to consent to HIV testing without being competent to consent to HIV treatment if the test results
are positive. In such a situation, the child could be counselled during pre-testing (1) to agree that
the parent or guardian can be contacted to authorise treatment or (2) to postpone the testing. It
may be better to delay testing rather than to test a child who cannot access treatment if the test
is positive because of the child’s reluctance to involve the parent or guardian.
 Child Care and Protection Act, section 220(1) compared to section 221(2)

5.4 Confidentiality of HIV-positive status of children
There are strict rules on the confidentiality of information about a child’s HIV-positive status.
Violation of confidentiality in respect of this issue is a crime.
There are separate rules for HIV testing and disclosure of HIV-positive status because these
issues do not always arise together.
For example, a child who was tested some time ago with parental consent might now want
to disclose the test results to access treatment independently, regardless of the parent’s views
on this.

Disclosure with consent: A child may give independent consent to his or her own HIVpositive status if –
(1) the child is 14 years of age or older
OR
(2) the child is under the age of 14 years BUT the person who conducts the pre-test or posttest counselling is satisfied that the child is of sufficient maturity to understand the benefits, risks and social implications of disclosure.
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Where a child is competent to give consent
to an HIV test, the child is almost certainly
Section 223(1) of the Act
states that “A person may
competent to consent to disclosure of an
not
disclose the fact that a
HIV-positive status. It is likely that a
child is HIV-positive without
child who understands the implications
consent given in terms of
of HIV testing will also understand the
subsection (2)”, except for
implications of disclosure of the test
certain limited exceptions.
Subsection (2) refers only to the ability of a
results.
child to give independent consent.

Where the child lacks the capacity to consent
to disclosure of his or her HIV status, the
decision on this issue is made by the child’s
parent or guardian. If the child has no parent or guardian, then the decision is made
by the child’s care-giver.
The procedures for addressing lack of con
sent to disclosure of HIV status by the child,
or by the child’s parent, guardian or caregiver, work in the same way as for an HIV
test.

However, consent by a parent or guardian is
imported into this section by subsection 223(3),
which states: “For the purpose of consent, section
220(2) to (7) applies with necessary changes to
this section.”
Therefore, section 223(3) imports the rules on
consent in section 220(2)-(7) into the concept
of consent in section 223.
This would indicate that section 223(1) applies
when the child refuses consent OR where the
child is not competent to give consent and the
parent, guardian or care-taker refuses consent.
 Child Care and Protection Act,

Disclosure without consent: Disclosure
by a person of a child’s HIV-positive status
WITHOUT the appropriate consent is per
missible ONLY in very limited circumstances:
(1) Disclosure is within the scope of the
person’s powers and duties in terms of
the Child Care and Protection Act or
any other law.
(2) Disclosure is necessary for the purpose
of carrying out the provisions of the
Child Care and Protection Act.
(3) Disclosure is for the purpose of legal
proceedings.
(4) Disclosure is made in terms of a court
order.
For example, an application for adoption
requires an adoption report prepared
by a social worker with comprehensive
details regarding the adoptable child,
including a medical report on the health
status of the child and any special
needs of the child. (See Child Care and
Protection Act, section 175(1)(b) and
Child Care and Protection Regulations,
regulation 68.) It would be important to

section 223(1) and (3)

Confidentiality
“Confidentiality is the right of the individual to
privacy and dignity and must be maintained at
all times. It pertains to the individual’s disclo
sure of personal information in a relationship
of trust, with the expectation that it will not be
divulged to others in ways that are contrary to
the rights of the client. Discussions between the
[HIV Testing Services] provider and the client
should be confidential. This means that the infor
mation discussed should not be disclosed to
anyone else without the consent of the person
being tested. Shared confidentiality is when the
[HIV Testing Services] provider shares the indivi
dual’s information with other service providers
who are involved in the care of the individual
or with other people with permission from the
client. Confidentiality should not be used to
reinforce secrecy, stigma or shame.”
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include information that a child was HIV-positive in this report, to make sure that the parents
were prepared to ensure that the child received appropriate treatment and medication.

Penalty for unlawful disclosure: Unlawful disclosure of a child’s HIV-positive status is a crime
which is punishable by a fine not of up to N$20 000 or imprisonment for up to five years, or both.
 Child Care and Protection Act, section 223

6. Consent by child-parents
When can a child who has become a parent give consent to health services in respect of his or
her own child?
The Act does not use the term “child-parent”, for this situation, but this term provides a
useful shorthand.
A child-parent who is competent to consent to a medical intervention, a surgical operation,
HIV testing or disclosure of HIV status in respect of himself or herself is also competent to
consent to these things in respect of his or her child.
This means that a child-parent can consent to medical intervention or a surgical operation
on his or her child if the child-parent is at least 14 years old AND the medical practitioner
concerned is satisfied that the child-parent has sufficient maturity and the mental capacity to
understand the benefits, risks and implications of the medical intervention or surgical operation.
This means that a child-parent can consent to HIV testing or disclosure of HIV status in
respect of his or her child if the child-parent is at least 14 years old OR the child-parent’s
HIV test counsellor is satisfied that the child-parent has sufficient maturity to understand the
benefits, risks and social implications of the test or the disclosure.
If the child-parent does NOT have the required capacity for independent decision-making on
these issues, then the child-parent’s own parent or guardian would hold the decision-making
power for the child of the child-parent.
The rules on emergency situations and the rules on lack of consent would apply in the usual
way to decision-making in this situation.
 Child Care and Protection Act, sections 220(2), 221(3), 223(3)

7. Health care decision-making powers
of alternative care-givers
Certain parental powers are transferred to care-givers when a child is placed in alternative
care by means of a court order. These include certain powers regarding health care decisions.
When a child is placed by court order with a foster parent or a kinship care-giver, or in a
residential child care facility, that care-giver has certain health-related duties:
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(1) That care-giver must obtain basic medical intervention for the child if reasonable grounds
exist to believe that the child requires such intervention.
(2) That care-giver must ensure that the child obtains a surgical operation IF
(a) there are reasonable grounds to believe that the child urgently requires the operation
AND
(b) that deferring it to permit consultation with the child’s parent (or other person from
whom custody was transferred) would prejudice the child’s health or welfare.
The management of a residential child care facility may delegate these responsibilities to
the facility’s manager.
 Child Care and Protection Act, section 149(4)-(5)

8. Examination and treatment of
abused or neglected child
There is an exception to the general rules on consent when certain health practitioners
encounter a child whom they suspect of having been abused or deliberately neglected.
This exception is necessary because the child’s parent or care-giver may be responsible for the
abuse or neglect, or may want to protect some other person who was responsible. In such a
situation, the parent may refuse consent for examination or treatment which the child needs.
The rules which apply to emergencies may be relevant in this situation as well. (See section
4.5 above.)

Who can utilise the exception?: The exceptions can be utilised by a medical, dental, social work,
psychology, nursing or allied health practitioner, who is acting within the scope of his or her duty.
 Child Care and Protection Act, section 224(1)

When does the exception apply?: The exceptions apply when the health practitioner suspects
that a child has been abused or deliberately neglected.
 Child Care and Protection Act, section 224(1)

What does the exception allow?: In this situation, the health practitioner may do certain
things WITHOUT THE CONSENT of the child’s parent, guardian or care-giver – regardless
of the age of the child.
(1) The health practitioner may conduct an assessment or examination of the child for medical or forensic purposes or both. “Forensic” refers to examining the child with a view to
collecting evidence that may be use in court. For example, this would apply to the administration of a rape kit in respect of a child who is suspected to have been sexually abused.
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(2) The health practitioner may provide any reasonable medical interventions required to
respond to the suspected abuse or neglect. For example, a doctor who suspects a form of sexual
abuse which could have transmitted HIV may provide post-exposure prophylaxis (PEP).
There is one caveat: The health practitioner may NOT administer general anaesthetic to the
child without following the normal consent procedures.
For example, it may sometimes be desirable to administer a general anaesthetic to conduct
a thorough examination of a very young child in the case of sexual abuse. But, because
general anaesthetic always has some risks, its use is not exempted from the usual consent
requirements. This means that the use of a general anaesthetic would require consent from
the child or from the child’s parent, guardian or care-giver depending on the child’s age
and maturity, or substituted consent from the Minister or ultimately from a children’s court.
 Child Care and Protection Act, section 224(1)

Child participation: A health practitioner who is utilising the exception to the normal procedures
must obtain the oral or written consent of the child being assessed or examined IF the child is
of sufficient maturity and has the mental capacity to understand the reasons for the assessment
or examination.
But the health practitioner may proceed without the child’s consent if he or she considers this to
be in the child’s best interests. If no consent was obtained from a child even though the child did
appear to have the required level of maturity and understanding, the health practitioner must –
I record in writing the reasons for proceeding without the child’s consent, and
I explain the situation to the child if the child appears to the health practitioner to be capable
of understanding the explanation.
 Child Care and Protection Act, section 224(2)

Guidelines for the examination of an abused or neglected child
The Act contains some guidelines for a person who is conducting an assessment or examination of a
child who is suspected of having been abused or deliberately neglected. These guidelines are intended
to ensure that such children are not subjected to any further trauma. The guidelines must be followed
insofar as possible and practical; the Act acknowledges that there is a need for some flexibility.
(1) The health practitioner should address the child in a language which the child understands.
(2) The health practitioner should allow the child to be accompanied by a support person of
the child’s choice, unless the child expresses a wish not to be accompanied by any support
person (in a case where the child has sufficient maturity and mental capacity to understand
the reasons for the assessment or examination).
(3) The health practitioner should treat the child with empathy, care and understanding, and
show due respect for the child’s right to privacy and confidentiality.
(4) The health practitioner should examine or assess the child in a child-friendly environment.
(5) The health practitioner should conduct the assessment or examination in private, outside
the presence of any one who is not required to be present.
(6) The health practitioner should respect the child’s dignity.
 Child Care and Protection Act, section 224(3)
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Practical suggestions for child-sensitive medical examinations
The Child Care and Protection Act does not include any detailed guidance on what constitutes a
child-friendly environment for examination or assessment, or what steps can be taken to promote
empathy, care and understanding for the child. The following practical suggestions come from
the United States:
“� Assess the child/adolescent’s level of fearfulness before the exam. This information will be
helpful in determining appropriate preparation strategies.
I

Be aware of fears specific to age or developmental level and be familiar with some management
techniques.

I

Allow the child/adolescent as much control as possible during all phases of the exam.

I

Ascertain the child/adolescent’s understanding about the reasons for the exam as well as what
he/she thinks will happen during the exam. Explain the exam in child-friendly language that
uses developmentally appropriate words. Remember that children often interpret statements
very literally.

I

Use dolls or other visual methods with younger children to demonstrate the exam procedures.
Allow the child to play the role of the medical provider. This may provide the child with a sense
of control and mastery over the situation while allowing emotional distance.

I

Allow children and adolescents to choose whether they would like a parent or caregiver
present during the examination. In order to prevent placing unnecessary pressure on the
child/adolescent, avoid asking him/her to decide in front of that adult.

I

Be careful about physical boundaries. Avoid touching the child/adolescent except for examination
purposes.

I

Consider using relaxation techniques with older children and adolescents. (e.g., progressive
muscle relaxation, controlled breathing exercises, guided imagery).

I

If the parent/caregiver is present during the exam, assign that person a specific role or task to
perform. This will diminish anxiety and will likely decrease the child/adolescent’s fear as well.

I

Avoid the use of medical restraints or force of any kind during the examination. If the child/
adolescent refuses an examination, the medical provider and parent/caregiver should consider
the ramifications of this refusal. If there is suspicion of injury or infection and the child/adolescent
is too frightened or unwilling to cooperate, consider anaesthesia.

I

In every case, the medical and emotional needs of the child/adolescent should come before
the legal needs.”
 Anne A Botash, MD, “physical examination”,
Child abuse evaluation & treatment for medical providers,
Syracuse, New York: SUNY Upstate Medical University, 2005-2019,
online book available at www.childabusemd.com.
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Mandatory reporting duty: People who perform professional or official duties involving children
are required to make a report if, during the course of their duties, they come across “information
that gives rise to a suspicion that a child is or may be in need of protective services”. In such
a case, they must alert police or any State-employed social worker. The mandatory reporting
duty applies even if the information on which the belief is based is protected by a professional
privilege, such as doctor-patient privilege.
This applies to health professionals, including doctors, dentists, nurses, pharmacists,
psychologists and psychological counsellors, physiotherapists, speech and occupational
therapists and traditional health practitioners.
Professionals covered by the provision on mandatory reporting are expected to make their
reports on Form 13A, which is appended to the Child Care and Protection Regulations
(or in a similar format). Health professionals should ideally keep a stock of these forms on
hand. The professional who is making the report may not have all the information which the
form requests, but he or she should provide as much information as possible.
A report from a professional cannot be made anonymously, but the identity of the person who
made the report can be kept confidential unless the interests of justice require otherwise.
Failure to report is a crime punishable by a fine of up to N$20 000, or imprisonment for up to
five years, or both.
 Child Care and Protection Act, sections 131-132
 Child Care and Protection Regulations, regulation 44(1), Form 13A

DUTY OF CONFIDENTIALITY
AND CHILDREN AT RISK
Ethical Guidelines For Health Professions
Health Professions Council of Namibia, 2010

“10.4 A minor patient of mine has recently been admitted to hospital suffering serious
injuries from abuse. His or her father is now being prosecuted. I’ve been asked to provide
information about the child and her family for a Children’s Court inquiry. I’m the General
Practitioner to the child’s father and he refuses to consent to the release of information,
what should I do?
This inquiry is intended to identify why the child has been seriously harmed, to learn lessons from
mistakes and to improve systems and services for children and their families. The overall purpose
is to protect children from a risk of serious harm. The health professionals should therefore cooperate with requests for information, even where the child’s family does not consent, or if it is
not practicable to ask for their consent. Exceptionally, he or she may see a good reason not to
disclose information; in such cases the health professionals should be prepared to explain his or
her decision to the Council.”
 Frequently Asked Questions”, Point 10.4
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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T

he Minister can officially recognise a household as a child-headed household
when there is no parent or adult family member to care for the children in
the household. A child-headed household recognised in this way will be placed
under the supervision of an adult named by the children’s court or the Minister,
or chosen by a NGO designated by the Minister. This adult will provide regular
support and monitoring. The child who heads the household may take day-today decisions about the household and the children in it as if that child were
an adult care-giver. A recognised child-headed household may not be excluded
from any aid or services just because it is headed by a child.

1. What is a child-headed household?
In practice, a child-headed household is a situation where children live in a household without
an adult. They may prefer to stay in the household unit rather than being moved elsewhere, in
order to avoid a change of community or school or to prevent the separation of siblings.
Children may live in households without adults for a range of reasons:
I no relatives can be found to take care of the children
I existing relatives refuse to take care of the children
I relatives do not want to move in with the children in the family home following the death of
their parents, while the children do not want to move away
I it was the wish of the deceased parent or parents for the children to stay together in the home
I the children wish to retain family assets and prevent property grabbing by relatives
I the children wish to stay together in the family home and there is an older child to take care
of the younger siblings.
Child-headed households became more common in Namibia when HIV/AIDS resulted in many
children being left as orphans.
Legally, in terms of the Child Care and Protection Act, the Minister can officially recognise
a household as a child-headed household if no parent or care-giver is available or able to care
for the children, and a child in the household is in fact acting as the care-giver for one or
more children in the household. The best interests of the children in the household are the key
guideline for recognition of a child-headed household. Official recognition is designed to open
the door to support for the household, such as access to grants and services, and to enable the
designation of an adult supervisor for the household.
 Child Care and Protection Act, section 225(1)
 Buyi Mbambo, “Child-headed households” in C Frank, J Gallinetti,

D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act
and Regulations, Intermediate Phase/Module 2”, 22 May 2009, page 80
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Risks and challenges faced by child-headed households
I

The children are vulnerable to all types of abuse because the family environment that served
as a safety net has been eroded.

I

The children are often poor or living in poor conditions, which may lead to child labour.

I

The children’s education may be compromised as they may lack money to pay for schooling.

I

Other risks to the children in the household are unemployability because of poor education
and lack of skills; diseases, including risk of contracting HIV; entry into commercial sex work
or crime; early pregnancy; poor or no shelter; and lack of knowledge about their rights.

I

Economic hardships are suffered when parents are not working or money is spent on the
health needs of sick family members. Children may be forced to go to work and to take on
adult responsibilities in order to support the family.

I

Children may have to leave school to care for ailing parents and younger siblings. When one or
both parents die, the pressure to leave school may become even greater. Children who remain
in school may exhibit absenteeism and poor school performance.

I

The children in the household are likely to be malnourished or to fall ill. They are less likely to
receive the medical attention and health care that they need. They may suffer from poverty
coupled with discrimination or neglect by the adults in whose care they are left after the death
of their parents.

I

The children may lose their inheritance by being cheated out of their rightful property by relatives and other people.

I

The children may experience emotional trauma as they cope with multiple losses in the form
of death, sibling dispersal, or relocation and reconstitution of the family after the death of their
parents.
 adapted from Buyi Mbambo, “Child-headed households” in C Frank, J Gallinetti,
D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act
and Regulations, Intermediate Phase/Module 2”, 22 May 2009, page 81
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.465.7155&rep=rep1&type=pdf>

In Africa, orphaned and vulnerable children are traditionally cared for by family members;
historically, members of the same family are under a (moral) obligation to care for one another
and children were assured of being cared for either by their own parents or by a family member.
In recent years, however, care for these children has become an insurmountable burden for many
families, pushing them beyond their ability to cope. Extended family networks — once the pride
of African care for children — have quite simply become overwhelmed by the vastly increasing
number of children in need of alternative care. As the availability of alternative care arrangements
ensured by the government is limited, these developments initially led to a rise in the number of
families headed by aunts or grandparents. However, from the early 1990s an unprecedented rise
in the phenomenon of child-headed households has been witnessed.
 Charlotte Phillips, Child-headed households: a feasible way forward, or an infringement
of children’s right to alternative care?, 2011, pages 9-10 (footnotes omitted)
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2. Constitutional and international
framework
Child-headed households are a form of “family” that warrants
support and protection in terms of the Namibian Constitution.

Namibian
Constitution

General comments issued in terms of the Convention on the
Article 14(3):
Rights of the Child have noted the need to provide special support
The family is
to child-headed households to ensure their access to basic rights
the
natural and
and services. For example, General Comment No. 3 noted that
fundamental group
children affected and orphaned by HIV/AIDS may end up in childunit of society
headed households when family members cannot care for them.
and is entitled
It encourages States to provide support, financial and otherwise,
to protection
to child-headed households as necessary, and to ensure that they
by society and
receive community support as well. This Comment also acknowlthe State.
edges that orphans are best protected and cared for when efforts
are made to enable siblings to remain together. General Comment
No. 20 on the rights of the child during adolescence notes that
adolescent caregivers may need support on the issues of health and nutrition, and appropriate support to assist them in fulfilling their responsibilities towards the children in their care. They may
need material assistance in respect of basic needs such as food, clothing and housing. Adolescent
caregivers may also need support to realise their own rights to education, play and participation.
It has been noted in respect of the African Charter on the Rights and Welfare of the Child
that children in child-headed households may be at particular risk of child marriage as well as
being in need of social assistance.
The most direct international statement on child-headed households is contained in the UN Guidelines for the Alternative Care
of Children issued in 2010:
37. Support and services should be available to siblings who
have lost their parents or caregivers and choose to remain
together in their household, to the extent that the eldest sibling
is both willing and deemed capable of acting as the household
head. States should ensure, including through the appointment
of a legal guardian, a recognized responsible adult or, where
appropriate, a public body legally mandated to act as guardian
[…] that such households benefit from mandatory protection
from all forms of exploitation and abuse, and supervision and
support on the part of the local community and its competent services, such as social workers, with particular concern
for the children’s health, housing, education and inheritance
rights. Special attention should be given to ensuring that the
head of such a household retains all rights inherent to his/her
child status, including access to education and leisure, in addition to his/her rights as a household head.
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 Namibian Constitution,
Article 14(3)
 Committee on the
Rights of the Child,
General Comment
No. 3 (2003)
 Committee on the
Rights of the Child,
General Comment
No. 20 (2016)
 African Commission on
Human and Peoples’
Rights (ACHPR) and the
African Committee of Experts
on the Rights and Welfare
of the Child (ACERWC),
Joint General Comment on
Ending Child Marriage,
2017, paragraph 57
 UN General Assembly,
Resolution 64/142:
Guidelines for the
Alternative Care of Children,
A/RES/64/142, 24
February 2010, paragraph 37
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CHILDREN NEEDING SPECIAL PROTECTION
Children affected and orphaned by HIV/AIDS
“28. Special attention must be given to children orphaned by AIDS, [and] children from affected
families, including child-headed households, as these impact on vulnerability to HIV infection.
For children from families affected by HIV/AIDS, the stigmatization and social isolation they
experience may be accentuated by the neglect or violation of their rights, in particular discrimination
resulting in a decrease or loss of access to education, health and social services. The Committee
wishes to underline the necessity of legal, economic and social protections for affected children
to ensure their access to education, inheritance, shelter, health and social services, as well as
to feel secure in disclosing their HIV status and that of their family members when the children
deem it appropriate. In this respect, States parties are reminded that these measures are critical
to realization of the rights of children and to give them the skills and support necessary to reduce
their vulnerability and risk of becoming infected.”
“31. Orphans are best protected and cared for when efforts are made to enable siblings to
remain together, and in the care of relatives or family members. The extended family, with the
support of the surrounding community, may be the least traumatic and therefore the best way to
care for orphans when there are no other feasible alternatives. Assistance must be provided so
that, to the maximum extent possible, children can remain within existing family structures. This
option may not be available due to the impact HIV/AIDS has on the extended family. In that case,
States parties should provide as far as possible for family-type alternative care (e.g. foster care).
States parties are encouraged to provide support, financial and otherwise, when necessary, to childheaded households. States parties must ensure that their strategies recognize that communities
are at the front line of the response to HIV/AIDS and that these strategies are designed to support
communities in their determinations as to how best to provide support to the orphans living there.”
 Committee on the Rights of the Child, General Comment No. 3 (2003), paragraphs 28, 31

Adolescent-headed families
“55. A significant number of adolescents are the primary caregivers of their families, either
because they themselves are parents or because their parents have died or disappeared or are
absent. Articles 24 [highest attainable standard of health] and 27 [standard of living adequate for
the child’s physical, mental, spiritual, moral and social development] of the Convention require that
adolescent parents and caregivers be provided with basic knowledge of child health, nutrition and
breastfeeding, and appropriate support to assist them in fulfilling their responsibilities towards the
children they are responsible for and, when needed, material assistance with regard to nutrition,
clothing and housing. Adolescent caregivers need extra support in order to enjoy their rights to edu
cation, play and participation. In particular, States should introduce social protection interventions
at key stages of the life cycle and respond to the specific requirements of adolescent caregivers.”
 Committee on the Rights of the Child, General Comment No. 20 (2016), paragraph 55

Protection from risk of child marriage
“[57] Special measures should be taken to ensure that children in child headed households
receive necessary social assistance and are protected from the risk of child marriage.”
 African Commission on Human and Peoples’ Rights (ACHPR) and the
African Committee of Experts on the Rights and Welfare of the Child (ACERWC),
Joint General Comment on Ending Child Marriage, 2017, paragraph 57
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3. Criteria for recognising child-headed
households
The Child Care and Protection Act sets out four criteria for official recognition of a child-headed
household by the Minister:
(1) The parent or care-giver of the household –
I is chronically or terminally ill
I has abandoned the children
I is imprisoned
I has died.
(2) There is no adult family member available to care for the children in the household.
(3) A child has assumed the role of care-giver for some other child in the household.
(4) It is in the best interests of the children in the household.
Note that there is NO requirement that the children in a child-headed household must be
related by blood or in any other particular way.
One criteria is that a child must have in fact assumed the role of care-giver for the other
children in the household. There is no explicit mention of the ability of the child-head to
carry out that role effectively. However, the child-head’s fitness and capacity would form
part of the fourth requirement that the recognition of the household as a child-headed
household must be in the best interests of the other children in the household. If the child
at the head of the household is not able to provide proper care for the other children, then
the best interests standard could not be met.
 Child Care and Protection Act, section 225(1)

I am 17 years old. My brother is age 13
and my sister is age 11. Both our parents
were killed in a car accident recently,
and we have no close relatives. We want
to stay together in our family home. I will
be soon be 18, and I am almost finished
with my schooling. I feel sure that I can
take good care of my brother and sister,
because I always helped my parents with
them before they died. My mother’s best
friend lives next door. She does not have
room to take us in, but she could act as
our adult supervisor. I am going to apply
to have our household recognised as a
child-headed household. Then I can apply
for State grants on my own. This will
also help me to get access to other State
services without any problems, such as
enrolling my siblings in school and getting
health services for them at the clinic.
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Is it in the “best interests” of children
to be in a child-headed household?
Various factors can be considered in deciding whether or not it is in the best interests of children
to stay in a child-headed household. These factors include:
I the nature of the personal relationship among the siblings
I the attitude of the siblings towards being in the child-headed household
I the capacity of the older sibling to provide for the needs of the younger children, including
their emotional and intellectual needs, bearing in mind that many such older siblings may have
already been taking care of their younger siblings during the illness of the parent or caregiver,
meaning that ongoing responsibilities are extensions of responsibilities already assumed
I the likely effect that placement in another setting may have on the children in the household,
including the likely effect of any separation from other siblings
I the need for the child to maintain a connection with his or her siblings and family traditions.
It may not be in the best interests of the children to remain in a child-headed household in these
circumstances:
I There is a child with a disability or a child who suffers from chronic illness, requiring constant
care and there is no support for his or her care.
I The older child is not of sufficient maturity to take charge of the needs of the children in the
household (for instance, where the child is not developmentally mature enough to understand
the decision or the responsibilities involved, has unrealistic expectations, lacks experience in
caring for a household and making decisions, or is unable to understand advice given).
I There is no stable home environment — such as a lack of rules, boundaries, discipline or the
sense of a family unit which typifies a household.
I There is a threat to the children’s safety.
I Being in a child-headed household will deprive the older sibling(s) of opportunities for education, work or other developmental opportunities.
 adapted from Buyi Mbambo, “Child-headed households” in
C Frank, J Gallinetti, D Kassan, J O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and
Regulations, Intermediate Phase/Module 2”, 22 May 2009, pages 85-86

4. Procedure for recognition of a
child-headed household
Who can apply?: The child heading a household or any other person acting in the best
interests of the child heading a household may apply for recognition of the household as a
child-headed household.
For example, the application might be made by a social worker who is familiar with the
situation, a pastor or a member of the community.
Note that there is NO MINIMUM AGE for the child who is recognised to head the household. The flexibility of this approach recognises that children mature at different stages.
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Application procedure: The application should be
made to a designated social worker on Form 24A,
which is appended to the Child Care and Protection
Regulations, or in a similar manner.

A “designated social worker” is a State
or private social worker authorised by
the Minister to carry out specific tasks.
 Child Care and Protection Act, section 33

Evaluation by social worker: A designated social worker must evaluate the circumstances of
the children in the household within 14 days of receiv ing the application for designation of
a household as a child-headed household. The designated social worker can also make this
evaluation on his or her own initiative.
For example, the social worker might evaluate the circumstances of the children in a
household and then advise and assist with the application for official recognition.
The evaluation must make recommendations on three issues:
(1) It must recommend whether or not the household should be designated as a child-headed
household, and give reasons for the recommendation.
(2) It must recommend a specific person to act as an adult supervisor for the household or a
non-governmental organisation which can be authorised to provide an adult supervisor.
(3) It must recommend whether the child acting as the head of the household or the adult
supervisor should be authorised to collect any grants due to the children in the household.
The evaluation and recommendations must be made on Form 24B, which is appended to
the Child Care and Protection Regulations, or in a similar manner.

Child participation: The designated social worker who did the evaluation must submit a copy of
Form 24B to the child heading the household. If the child disputes any aspects of the evaluation
or its recommendations, the child may make written or oral representations to the Minister.
Participation in the process by the other children in the household is not explicitly addressed,
but the evaluation should incorporate their views where possible to comply with the over
arching principle of child participation.

Monitoring: As part of the process of recognition, the Minister must assign a designated social
worker to conduct regular monitoring of the recognised household.
Identifying adult supervisor: As part of the process of recognition, the Minister must designate
an adult supervisor OR alternatively the Minister must identify a non-governmental organisation
to assign an adult supervisor to the household. This is discussed in detail in the following section
of this chapter.
Certificate: If the Minister recognises a child-headed household, the Minister must issue a
certificate to the child recognised as the head of the household on Form 24C, which is appended
to the Child Care and Protection Regulations. This certificate must specify the child who is
heading the household and state:
(a) the full names of all children in the household
(b) the name of the adult supervisor OR the non-governmental organisation authorised to
designate an adult supervisor
(c) the name of the social worker assigned by the Minister to monitor the household
(d) whether the child as the head of the household or the adult supervisor is authorised to
collect any grant payable to a child in the household.

8
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Child head of household: The child who is the head of a recognised child-headed household
may take all day-to-day decisions relating to the household and the children in the household
as if that child were an adult care-giver. Furthermore, this child head of household may not be
excluded from any aid, relief or other programme for poor households provided by an organ of
state just because he or she is not an adult.
These rules state the key benefits of recognition of a household as a child-headed household.
 Child Care and Protection Act, section 225(1)-(2), (7)-(8)
 Child Care and Protection Regulations, regulation 86(1)-(4) and (7)-(8)

Procedure for recognition of child-headed household

APPLICATION to designated social worker by child heading household
OR any person acting in best interest of child heading household

EVALUATION AND RECOMMENDATIONS by
designated social worker, reported to Minister

Child head reviews
recommendations
and can make
separate input
to Minister

Minister makes decision

NO RECOGNITION

RECOGNITION

Children may be
placed in appropriate
alternative care

(1) Certificate issued, listing
child-head and all children
in household
(2) Identification of
adult supervisor OR
authorisation of NGO to
identify adult supervisor
(3) Identification of social
worker to conduct regular
monitoring
(4) Identification of who can
collect grants for children
household (child or adult
supervisor)
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Child-headed households versus other forms of care
The possibility of formal legal recognition of child-headed households is a new development
in the law, designed to support a family form which exists in practice in Namibia. However,
the Child Care and Protection Act also provides improved avenues for other forms of care. For
instance, it provides accessible mechanisms for the appointment of a custodian and/or guardian
for children who have no one to care for them. It also provides new options for kinship care and
a new approach to foster care which creates a pool of available foster parents. As the various
options for the care of children in a family-like environment become more well-known, it is
possible that the number of child-headed households in Namibia may decrease.
 See Buyi Mbambo, “Child-headed households” in C Frank, J Gallinetti, D Kassan, J O Leary,
B Mbambo, J Sloth-Nielsen and A Skelton,“Draft Training Materials on the Children’s Act,
Children’s Amendment Act and Regulations, Intermediate Phase/Module 2”, 22 May 2009,
page 84 (discussing similar developments in South African legislation)

5. Adult supervisors
Necessity for adult supervision: Every child-headed household must be placed under the
supervision of an adult chosen by the children’s court, the Minister or a non-governmental
organisation designated by the Minister.
The option of identifying an NGO instead of an individual is designed for a situation where it
may be hard to identify an adult in the community who can provide the necessary supervision.
 Child Care and Protection Act, section 225(2)

Requirements for adult supervisor:
An adult supervisor must –
(a) be willing to provide the required
supervision of the household
(b) have some social connection with
the child heading the household and
the other children in the household
(c) live in reasonably close proximity to
the household
(d) have a police clearance certificate
issued not more than one year prior
to being designated to serve as the
adult supervisor.

Relevant crimes
murder
rape
indecent assault
incest
kidnapping
any statutory sexual offence
any offence relating to the manufacture,
distribution or possession of pornography
any offence relating to human trafficking
abduction, excluding the wrongful removal or
retention of a child by a parent with parental
responsibilities
assault with intent to cause grievous bodily
harm

A police clearance certificate shows
that the adult supervisor has not
been convicted of certain serious
crimes. Police clearance certificates
are explained in detail in Chapter 27
of this Guide.

10

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

 Child Care and Protection Act, section 238(8)

�

Chapter 19: Child-Headed Households

The adult supervisor will provide regular support and monitoring for the child-headed
household.
The adult supervisor does not live in the household, but is expected to make regular visits
in order to fulfil the duties of a supervisor. This is the reason for the requirement that the
adult supervisor must live near the child-headed household.
 Child Care and Protection Act, section 225(3)
 Child Care and Protection Regulations, regulation 86(6)

Identification of adult supervisor: There are three possible procedures for identification of
an individual to supervise a child-headed household.
(1) Designation by Minister: The Minister may designate an individual to be the adult supervisor
for the household, on the basis of the recommendation made by the social worker who did
the evaluation of the household.
(2) Designation by NGO authorised by Minister: The Minister may authorise a non-governmental
organisation to designate an adult to supervise the household.
(3) Designation by children’s court: A child living in a child-headed household, or a child who
lacks a suitable care-giver, may be a child in need of protective services. If a child is before
a children’s court in a child protection proceeding, the children’s court can place the child in
a child-headed household, or order that a child living in a child-headed household should
remain there. In either case, the children’s court may designate an adult supervisor for the
child-headed household.
The relationship between the provisions on child-headed households and the provisions
on children’s court orders regarding such households is not entirely clear. The children’s
court does not have power to designate a household as a child-headed household; this
power lies only with the Minister – and the Minister is required to designate an adult
supervisor or to authorise an NGO to do this at the time of recognising the child-headed
household. It may be that a child protection proceeding arises due to some problem in the
household where the adult supervisor has not fulfilled his or her duties properly, or where
the adult supervisor has died or become unavailable. In such a case, the court might need
to designate a new adult supervisor during the child protection proceeding.
 Child Care and Protection Act, sections 145(3)(g) and (h), 225(2)

Child participation in selecting adult supervisor: In any of these three procedures, the
views of the child heading the household must be considered before a person is designated as
an adult supervisor.
 Child Care and Protection Regulations, regulation 86(5)

Certificate of designation: A person designated as an adult supervisor by any of the three
procedures for designation will receive a certificate from the designating authority on Form 24D,
which is appended to the Child Care and Protection Regulations. This certificate will indicate
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whether the adult supervisor is authorised to collect any grant payable to a child in the household.
A copy of the certificate must be given to the child heading the household.
A copy of the certificate from the Minister which recognised the household as a childheaded household must be attached to the certificate designating an individual as an adult
supervisor. (The authority for collecting grants for the household should be consistent in
both certificates.)
 Child Care and Protection Regulations, regulation 86(9)-(10)

Duties of adult supervisor: The regulations prescribe a list of duties for adult supervisors
of child-headed households:
(a) The adult supervisor must facilitate medical, psychological, social and emotional support
and services to members of the household when required.
(b) The adult supervisor must ensure that children in the household attend school if education
is legally compulsory for them, and monitor the school reports of such children.
Article 20(3) of the Namibian Constitution states that children are not allowed to leave
school until they have completed their primary education or reached age 16, whichever
comes first. Laws enacted by Parliament can make exceptions to this rule on grounds
of health or other considerations pertaining to the public interest.
(c) The adult supervisor must assist the child heading the household to apply for any grants
for which children in the household may be eligible.
(d) The adult supervisor must assist members of the household with legal documentation
when required.
(e) The adult supervisor must assist the child heading the household with budgeting for the
use of household resources, if necessary.
(f) The adult supervisor must report incidents of abuse affecting the children in the household
to the relevant authority.
(g) The adult supervisor must report, or assist with reporting, any death within the household
to the police.
(h) The adult supervisor must report any death, serious injury or serious illness in the house
hold to the designated social worker assigned to monitor the household.
(i) The adult supervisor must assist with other issues as appropriate, in response to a request
from any child in the household.
 Child Care and Protection Regulations, regulation 87
 Education Act 16 of 2001, section 53

(in the process of being replaced by a new Education Act)
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Child participation in decisions by adult supervisor: The adult supervisor may not take
any decisions concerning a child-headed household or the children in the household without
consulting the child who is the head of the household and the other children in the household
(in light of their age, maturity and stage of development).
 Child Care and Protection Act, section 225(6)

Complaints and withdrawal of adult supervisor: There are several events that could trigger
an investigation into the possible withdrawal and replacement of an adult supervisor:
(1) The child who heads a child-headed household or any of the children in the household of
sufficient maturity and stage of development can complain to a designated social worker
if they are not satisfied with the way that the adult supervisor is carrying out his or her
duties, or if they have any other reasonable complaint about the adult supervisor.
(2) The social worker assigned to monitor the child-headed household may also be dissatisfied
with the performance of the adult supervisor.
(3) The adult supervisor may wish to stop acting in this capacity.
In any of these situations, the social worker in question must conduct an investigation and report
back to the authority who designated the adult supervisor (the clerk of the children’s court,
the Minister or the non-governmental organisation authorised by the Minister to designate
the supervisor). The social worker must make a written recommendation on the way forward,
which could be that the designation of the adult supervisor should be withdrawn and a different
person designated to play this role.
The authority who made the designation (the children’s court, the Minister or the nongovernmental organisation authorised by the Minister) must then consider the recommendation
of the social worker and give the adult supervisor an opportunity to be heard or to make written
representations. The authority in question may withdraw the designation of the adult supervisor
and make a new designation, if it finds this step warranted.
 Child Care and Protection Act,

sections 225(9)-(10)

 Child Care and Protection Regulations,

regulation 88(1)-(3)

6. Grants
Grants: Grants and other assistance may
be collected and administered by the child
heading the household or by the adult
supervisor, depending on the authorisation
contained in the certificate issued by the
Minister at the time of recognising the
child-headed household.
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However, if there is disagreement between the child heading the household and the adult
supervisor regarding the collection or administration of a grant, a non-governmental organisation designated by the Minister must collect and administer the grant or other assistance.
Also, if there is an investigation underway into the possible withdrawal of the adult supervisor,
the social worker who is conducting the investigation may temporarily assign a community
child care worker to collect any grant for children in the household until the investigation is
complete.
It is a crime to misappropriate grant money or other assistance intended for a child-headed
household. The punishment is a fine of up to N$20 000 or imprisonment for up to five years,
or both.
 Child Care and Protection Act, sections 225(4)-(5) and (11), 240(3)(d)
 Child Care and Protection Regulations, regulation 86(8)(d), 88(2)

There seems to be a possible contradiction in the Act here. Section 225(4)
says a grant or other assistance can be collected and administered by the child
who heads the household or by the adult supervisor. This is consistent with
the approach taken by the Child Care and Protection Regulations, in
regulation 86(8)(d).
Section 225(5) allows for collection of the grant by an NGO designated by the Minister if
there is disagreement between the child who heads the household and the adult supervisor
on the collection or administration of a grant. In addition, regulation 88(2) of the Child Care
and Protection Regulations allows for the temporary collection of a grant by a community
child care worker if an investigation into the possible withdrawal of the adult supervisor is
underway.
However, section 240(3)(d) says a State maintenance grant for a child in a child-headed
household can be received by the child who heads the household, by the adult supervisor, by an
organ of state or by an NGO designated by the Minister.
The more restrictive wording of sections 225(4) and (5) is consistent with the authority in
240(3)(d), so it make sense to follow that wording as the operative rule. The reference to “an
organ of state” in section 240(3)(d) does not tie up with any of the provisions on child-headed
households in the Act and seems to have been erroneously replicated from the similar South
African legislation on child-headed households. On the other hand, the reference to “an organ
of state” may be intended to encompass the temporary collection of a grant by a community
child care worker employed by the Ministry during an investigation.
 Child Care and Protection Act, sections 225(4)-(5), 240(3)(d)
 Child Care and Protection Regulations, regulation 86(8)(d)

Accountability for grant money: If an adult supervisor collects and administers a State
maintenance grant for a child-headed household, that adult must assist the children to prepare
a monthly budget for spending the grant.
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To guard against misappropriation of grant money, the social worker monitoring the childheaded household must tell the child heading the household the grant amounts which are
available to the children in the household.
The monitoring social worker must also communicate with the child heading the household
at least once every three months, to make sure that the child is satisfied with the collection of
grants on behalf of the children in the household by the designated adult supervisor.
These requirements are aimed at preventing abuses of grant money by the adult supervisor.
The requirement that the children and the adult supervisor must work together to prepare
a monthly budget also ensures the participation of the child heading the household in its
management and functioning, which is consistent with principles about child participation
and the evolving capacities of children.
 Child Care and Protection Regulations, regulation 89

7. Travelling outside Namibia
Permission from Minister: A child living in a child-headed household may not leave Namibia
without the permission of the Minister. If the Minister gives permission, he or she may impose
conditions to protect the child’s best interests.
The Minister will make the decision after considering the recommendations of the social
worker who is responsible for monitoring the child-headed household.

Recommendation from social worker: Any child living in a child-headed household who
intends to travel outside Namibia must inform the social worker assigned to monitor the
household of the intention to travel and the reasons for the travel at least 30 days before the
date of departure. The social worker will make a written recommendation to the Minister on
whether the proposed travel should be approved or not.
If the child in question is too young to notify the social worker, the child heading the
household or the adult supervisor can do this.

Monitoring the child’s return: The designated social worker must monitor the return of
the child to Namibia and report promptly in writing to the Minister on the child’s return, or
failure to return.
The social worker will have details about the travel plans. If the child does not return at the
expected time, the social worker can arrange an investigation to find out what has happened.
Maybe the child is on a bus that broke down on the way home, or maybe the child has fallen
ill and been hospitalised in another country.
The rules on travel outside Namibia may be helpful tools to combat the international
trafficking of children.
 Child Care and Protection Act, sections 225(12)-(13)
 Child Care and Protection Regulations, regulation 90
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Thomas, your
younger brother
has been chosen to
represent Namibia
on the national
soccer team. The
match will be in
Zimbabwe, two
months from now.

16
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My younger
sister met a man
who said that he
could help her
get a well-paid
job as a waitress
if she travelled
to Thailand with
him. Do you think
it is a good idea?

That is great news!
But our household is a
child-headed household.
I will help my brother
get permission from the
Minister for the trip
outside the country. We
will start the process
by contacting the social
worker who meets
with us regularly.
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This sounds very
suspicious to me. I do
not think that this is a
trip that the Minister
should approve
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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T

he African Charter on the Rights and Welfare of Children requires States to
take measures to eliminate harmful social and cultural practices affecting
children. The Child Care and Protection Act puts this duty into action. One
cultural practice of concern is child marriage. The Act sets the minimum age
for customary marriage at 18, to match the minimum age for civil marriage
which was already set at 18 – thus giving equal protection to children who live
under customary law and those who do not. This brings Namibia in line with
the African Charter on the Rights and Welfare of the Child which requires
States to prohibit all marriages for children under age 18. Other harmful
social, cultural or religious practices may be prohibited after consultation with
interested parties, including traditional leaders.

1. What are harmful social, cultural or
religious practices?
The Child Care and Protection Act does not define “harmful social, cultural and religious
practices”. Instead, it states: “A person may not subject a child to social, cultural and religious
practices which are detrimental to his or her well-being.”
This is a broad description of harmful practices. The Act itself identifies child marriage as
one harmful practice, and includes measures to prevent it. Other specific harmful practices
may be identified by the Minister after consultation with interested parties, including
traditional leaders, and prohibited by regulation. This could include any form of sexual
initiation, which in the Minister’s opinion may be detrimental to the well-being of children.
 Child Care and Protection Act, section 226(1) and (4)

2. Constitutional and international
framework
Namibian Constitution: The Namibian Constitution protects the right to practise any culture,
language, tradition or religion, but only insofar as this does not impinge on the rights of others.
It also preserves customary law, but only to the extent that it does not conflict with any of the
provisions of the Constitution or statutory law. The Namibian Constitution limits marriage to
persons of “full age”, and allows it only where it takes place with the full consent of the intending
spouses.
 Namibian Constitution, Articles 14, 19 and 66
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Namibian Constitution
Article 14: Family
(1) Men and women of full age, without any limitation due to race, colour, ethnic origin,
nationality, religion, creed or social or economic status shall have the right to marry and to
found a family. They shall be entitled to equal rights as to marriage, during marriage and at
its dissolution.
(2) Marriage shall be entered into only with the free and full consent of the intending spouses.
(3) The family is the natural and fundamental group unit of society and is entitled to protection
by society and the State.

Article 19: Culture
Every person shall be entitled to enjoy, practise, profess, maintain and promote any culture,
language, tradition or religion subject to the terms of this Constitution and further subject
to the condition that the rights protected by this Article do not impinge upon the rights of
others or the national interest.

Article 66: Customary and Common Law
(1) Both the customary law and the common law of Namibia in force on the date of
Independence shall remain valid to the extent to which such customary or common law
does not conflict with this Constitution or any other statutory law.
(2) Subject to the terms of this Constitution, any part of such common law or customary law
may be repealed or modified by Act of Parliament, and the application thereof may be
confined to particular parts of Namibia or to particular periods.

Eliminating harmful social and cultural practices affecting children:
Our collective responsibility
Harmful practices compromise the enjoyment of children’s rights. They hamper girls’ and boys’ develop
ment and education; they leave serious and irreversible health and psychological consequences and may
even lead to disability and death, such as the maiming and killing of children with albinism for ritualistic
purposes. Others are deeply rooted in gender-based discrimination, such as forced and early marriage.
[…] Despite increasing awareness of the impact of harmful practices on the enjoyment of children’s rights,
the legal prohibition of these practices against children is not yet a reality in many countries around
the world; and across regions, law enforcement remains weak and difficult. Still too often, there are
inconsistencies in legal regulations; insufficient resources for implementation; lack of public awareness; as
well as weak capacity among law enforcement officials, the judiciary, and traditional leaders and judges.
[…] [R]eal change can only happen when families, communities, traditional and religious leaders and
children themselves take an active part in social change and implementation efforts.
Awareness-raising, public debates and social mobilization play an indispensable role in this process,
helping to preserve practices that have a positive impact on children’s protection; and working towards
the prevention and abandonment of those compromising their human rights.
 Statement of the UN Special Representative of the Secretary-General on
Violence against Children, Day of the African Child 2013
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Convention on the Rights of the Child: The Convention on the Rights of the Child addresses
harmful traditional practices primarily in the context of the child’s right to health. Article
24(3) obligates States to “take all effective and appropriate measures with a view to abolishing
traditional practices prejudicial to the health of children”. The Committee on the Rights of the
Child has also emphasised links between sex discrimination and harmful traditional practices
that affect girls disproportionately, such as female genital mutilation, honour killings, virginity
testing and early or forced marriage (which can make girls more vulnerable to HIV infection),
and has also expressed concern about male circumcision which takes place in unsafe medical
conditions.
 Committee on the Rights of the Child, General Comment No. 3 (2003), paragraph 11
 Committee on the Rights of the Child, General Comment No. 4 (2003), paragraph 24
 See, for example, Committee on the Rights of the Child,

Concluding Observations on Report of South Africa, 2000, paragraph 33

Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW):
Article 5(a) obligates States to take all appropriate measures to “modify the social and cultural
patterns of conduct of men and women” in order to eliminate “prejudices and customary and
all other practices which are based on the idea of the inferiority or the superiority of either of
the sexes or on stereotyped roles for men and women”.
In 2014, the Committee on the Elimination of Discrimination against Women and the Committee
on the Rights of the Child issued a Joint General Recommendation on harmful practices affecting
women and children, primarily girls. It called attention in particular to female genital mutilation,
child marriage, polygamy and so-called “honour crimes”. It also cited, amongst other practices,
neglect of girls (linked to the preferential care and treatment of boys), extreme dietary restrictions,
virginity testing, binding, scarring, branding/infliction of tribal marks, violent initiation rites,
widowhood practices, accusations of witchcraft, infanticide, incest and body modifications
carried out to enhance the beauty or marriageability of girls and women. The Joint General
Recommendation also notes that effectively addressing harmful practices is amongst the core
obligations of States under both CEDAW and the Convention on the Rights of the Child.
 Joint General Recommendation No. 31 of the Committee on the
Elimination of Discrimination against Women / General Comment No. 18
of the Committee on the Rights of the Child on Harmful Practices, 2014

Obligation to protect against harmful practices
… the obligation to protect requires States parties to establish legal structures to ensure
that harmful practices are promptly, impartially and independently investigated, that there is
effective law enforcement and that effective remedies are provided to those who have been
harmed by such practices. The Committees call upon States parties to explicitly prohibit by law
and adequately sanction or criminalize harmful practices, in accordance with the gravity of the
offence and harm caused, provide for means of prevention, protection, recovery, reintegration
and redress for victims and combat impunity for harmful practices.
 Joint General Recommendation No. 31 of the Committee on the
Elimination of Discrimination against Women / General Comment No. 18 of the
Committee on the Rights of the Child on Harmful Practices, 2014, paragraph 14

4

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 20: Harmful Social, Cultural or Religious Practices

African Charter on the Rights and Welfare of the Child: Article 1(3) of this Charter obligates
States to discourage any “custom, tradition, cultural or religious practice” that is inconsistent
with the rights, duties and obligations contained in the Charter. Article 21 goes farther,
obligating States to eliminate “harmful social and cultural practices affecting the welfare,
dignity, normal growth and development of the child” – with particular attention to practices
that are prejudicial to the health or life of the child, and practices that discriminate on the basis
of sex or other status. Child marriage and betrothal are highlighted, and the Charter calls on
States to set the minimum age of marriage at 18. The African Committee of Experts on the
Rights and Welfare of the Child has pointed to the need to address the underlying factors that
support harmful practices, such as poverty, gender discrimination and social exclusion. It has
also stressed that “customs, traditions, cultural and religious practices should be kept under
continuous review”, as they may become distorted over time so that practices which were once
acceptable no longer function positively.
 African Committee of Experts on the Rights and Welfare of the Child,

General Comment No. 5, 2018, sections 7.1-7.2

 African Committee of Experts on the Rights and Welfare of the Child,

General Comment on Article 31, 2017, section 3.1

African Charter on the
Rights and Welfare
of the Child
Article 21:
Protection against
Harmful Social and
Cultural Practices
1. States Parties to the present
Charter shall take all appropriate
measures to eliminate harmful social
and cultural practices affecting the welfare,
dignity, normal growth and development of the child
and in particular:
(a) those customs and practices prejudicial to the
health or life of the child; and
(b) those customs and practices discriminatory
to the child on the grounds of sex or other
status.
2. Child marriage and the betrothal of girls and boys shall be
prohibited and effective action, including legislation, shall be
taken to specify the minimum age of marriage to be 18 years
and make registration of all marriages in an official registry compulsory.
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Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa (Maputo Protocol): Article 1 of the Protocol specifically addresses harmful practices
that affect women and girls. Article 6 provides that the minimum age of marriage shall be 18 years.
In 2017, the African Commission on Human and Peoples’ Rights and the African Committee of
Experts on the Rights and Welfare of the Child issued a Joint General Comment on Ending Child
Marriage which notes the disproportionate impact of child marriages on girls, children with
disabilities, migrant children, refugee children and children in child-headed households. This
Joint General Comment emphasises the need to make sure that legislation prohibiting child
marriage is not rendered ineffectual by the existence of customary, religious or traditional laws
that allow, condone or support child marriage.
 Joint General Comment of the African Commission on Human and Peoples’ Rights and the
African Committee of Experts on the Rights and Welfare of the Child on Ending Child Marriage, 2017

Protocol to the
African Charter on Human and Peoples’ Rights
on the Rights of Women in Africa
Article 5: Elimination of Harmful Practices
States Parties shall prohibit and condemn all forms of harmful practices which negatively affect
the human rights of women and which are contrary to recognised international standards.
States Parties shall take all necessary legislative and other measures to eliminate such practices,
including:
a) creation of public awareness in all sectors of society regarding harmful practices through
information, formal and informal education and outreach programmes;
b) prohibition, through legislative measures backed by sanctions, of all forms of female genital
mutilation, scarification, medicalisation and para-medicalisation of female genital mutilation
and all other practices in order to eradicate them;
c) provision of necessary support to victims of harmful practices through basic services such as
health services, legal and judicial support, emotional and psychological counselling as well as
vocational training to make them self-supporting;
d) protection of women who are at risk of being subjected to harmful practices or all other forms
of violence, abuse and intolerance.

3. Prohibition of harmful social,
cultural or religious practices
The Child Care and Protection Act provides that a person who subjects a child to social,
cultural and religious practices which are detrimental to the child’s well-being commits a crime
punishable by a fine of up to N$50 000 or imprisonment for up to ten years, or both.

6

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 20: Harmful Social, Cultural or Religious Practices

This provision may be difficult to enforce, because there are differing opinions on what social,
cultural and religious practices are harmful to children. For example, as of 2019, there were
different points of view in Namibia on whether the Owambo cultural practice of olufuko is
harmful; one Namibian NGO asked the High Court to rule on this issue in 2019, but the case
was dismissed on the grounds that the NGO did not have a direct interest in the matter.
The Act provides for the future prohibition of specific practices, after public consultation.

You know
what, my wife,
I think we
should send
our boy to
school first
and the girls
can stay home
and help out
until we have
enough money
for school
uniforms for
them all.

± Child Care and Protection Act, section 226(1), (3) and (4)
(Note that there are two subsections in section 226 labelled as (3).)
 Namrights v Government of Namibia (HC-MD-CIV-MOT-GEN-2019/00243)
NAHCMD 538 (6 December 2019)

I don’t agree!
We must
find a way to
send all of
our children
to school.
All Namibian
children have
a right to
education.

4. Child marriage
Prohibition of child marriage: One of the cultural practices of concern in some Namibian
communities is child marriage. According to the African Commission on Human and Peoples’
Rights and the African Committee of Experts on the Rights and Welfare of the Child: “Child
marriage is correlated with early and frequent pregnancy, which in turn is associated with
significantly higher rates of maternal morbidity, maternal mortality and infant mortality. Child
marriage also curtails the right to development, as those who marry young are often forced to
drop out of school or are precluded from participating in economic, political, social and other
activities. Child marriage is also connected with increased exposure to the risk of domestic
violence and because child marriage frequently results in social isolation, the protection needs
of children and women in a child marriage often are not readily detected or met.”
The Child Care and Protection Act forbids child marriage by making it a crime to give a child
out in marriage or engagement if the child is below age 18, or does not consent to the marriage
or engagement. The prohibition applies to civil, customary and religious marriages. This crime
is punishable by a fine of up to N$50 000 or imprisonment for up to ten years, or both.
 Child Care and Protection Act, sections 1 (definition of “marriage”), 226(2)-(3)

(Note that there are two subsections in section 226 labelled as (3).)
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The wording of section 226(2)
Child Care and Protection Act, section 226(2): “A person may not give a child
out in marriage or engagement if such child does not consent to the marriage
or engagement or is below the minimum age for marriage contemplated in
section 24 of the Marriage Act, 1963 (Act No. 25 of 1961).”

According to section 1 of the Child Care and Protection Act, marriage means “a marriage in
terms of any law of Namibia and includes a marriage recognised as such in terms of any tradition,
custom or religion of Namibia and any marriage in terms of the law of any country, other than
Namibia, where such a marriage is recognised as a marriage under the laws of Namibia”.
Section 226(2) of the Act does not refer specifically to age 18. It refers to “the minimum age
for marriage contemplated in section 24 of the Marriage Act, 1963 (Act No. 25 of 1961)”. This
cross-reference contains some confusion:
I

I

I

Firstly, it should refer to the Marriage Act, 1961 (not 1963).
Secondly, section 24 of the Marriage Act, 1961 does not set a minimum age for marriage,
but rather requires parental consent for the marriage of a minor who is below age 21 and
has not previously been married. Section 26 of the Marriage Act, 1961, as amended by the
Married Persons Equality Act 1 of 1996, sets the minimum age for marriage at 18 for both
boys and girls.
Thirdly, the Marriage Act, 1961 applies only to civil marriages, but the fact that the provision in the Child Care and Protection Act applies to “harmful social, cultural and religious
practices” – read together with the broad definition of “marriage” in the Child Care and
Protection Act – clearly indicates that the minimum age of 18 was intended to apply to all
types of marriage covered by the definition. This could cause confusion.

As of 2019, the Marriage Act 25 of 1961 was set to be replaced by a new Marriage Act, which
may update and clarify section 226(2) of the Child Care and Protection Act.
 Child Care and Protection Act, sections 1 (definition of “marriage”), 226(2)

Consent to marriage: There are three layers of consent involved for a civil or customary
marriage, depending on the age of the intending spouses:
(1) Own consent: A marriage (or betrothal) between persons of any age may take place only
with the full and free consent of both parties. Forcing a child into a marriage (or betrothal)
against his or her will is a crime punishable by a fine of up to N$50 000 or imprisonment
for up to ten years, or both.
(2) Ministerial consent: The consent of the Minister of Home Affairs and Immigration is
required before any child (meaning a person under the age of 18) can marry.
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As of 2019, a new Marriage Bill under consideration would close the door completely to
civil marriage by persons under age 18. No Ministerial consent could enable a person
under age 18 to enter a civil marriage. Law reform on customary marriage was also
pending as of 2019, so the option of Ministerial authority to enter any kind of marriage
in Namibia below the minimum age of 18 may fall away completely.
(3) Parental consent: The consent of a parent or guardian is required before any person
under age 21 can marry, unless that person has been previously married or emancipated
by an order of court.
This rule was a compromise when the age of majority was lowered from 21 to 18 by the
Child Care and Protection Act. Namibian lawmakers were of the opinion that persons
below age 21 would continue to need guidance on the question of marriage even after
the age of majority was lowered. So this rule is an exception to the full legal capacity of
majors who are under age 21.
Who must give parental consent?
I If the parents are married, then both parents must consent.
I If the parents were never married, the parent who has guardianship must consent.
I If the parents are divorced, the parent who has guardianship must consent unless
the divorce order says something different. (If the divorce order makes both parents
equal guardians, then the consent of either of them would suffice – unless the divorce
order contains a special requirement for consent to marriage.)
 Namibian Constitution, Article 14(2)
 Child Care and Protection Act,

sections 1 (definition of “marriage”), 10(10), 101(1), 226(2)-(3)
(Note that there are two subsections in section 226 labelled as (3).)
 Married Persons Equality Act 1 of 1996, section 14(2)

Exceptions to the consent requirements: There are two situations where the usual parental
and/or State consent to marriage would not be required – but both of these would be rare in
practice.
(1) Previous valid civil marriage: A minor who is married in a civil marriage (with the
required consents) automatically becomes a major. This majority status survives even if
the marriage ends by divorce or death. So, if that person wants to marry again, he or she
does not need State or parental permission for the second marriage – even if he or she is
still under the relevant age of 18 or 21 at the time of the second marriage.
(2) Previous emancipation: Under the Age of Majority Act (which is repealed by the Child
Care and Protection Act), a minor who was at least 18 years old could apply for a court
order declaring him or her to be a major. If a person was declared a major by such a court
order while the Age of Majority Act was still in force, that person does not need parental
consent to marry even if he or she is still under age 21 at the time of the marriage.
 Child Care and Protection Act, section 10(10)
 Marriage Act 25 of 1961, section 24(2)
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Overruling refusal to give consent: A person who felt that a parent or the Minister was
unreasonably withholding consent could approach the High Court to overrule the refusal to
give consent.
 See Chapter 3 of this Guide on the age of majority for more information (section 6)

5. Other harmful social, cultural or
religious practices
Child marriage is the only specific cultural practice prohibited by the Act. The Act authorises
the Minister, after consultation with interested parties, including traditional leaders, to prohibit
other specific social, cultural or religious practices which may be detrimental to the well-being
of children – including but not limited to any form of sexual initiation.
A regulation which prohibits a specific social, cultural or religious practices may impose
criminal sanctions of a fine of up to N$10 000 or imprisonment for up to two years, or both.
 Child Care and Protection Act, section 226(4)-(5)

Are these practices harmful?
Open discussion on the positive and negative aspects of social, cultural and religious practices can
be helpful in exploring what is detrimental to children and what is helpful to their development.
Some social, cultural and religious practices could possibly be modified to eliminate harmful
elements while preserving constructive features. People may disagree on what is harmful. The list
here is intended to inspire debate. In line with the principle of child participation, children from
various Namibian communities should take part in consultations about possibly harmful practices.
I
I
I
I
I
I

I
I
I
I
I
I
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Labial stretching to ready girls for marriage?
Isolation of girls during menstruation?
Sexual initiation of girls by male relatives?
Scarification?
Discrimination against children with albinism or
disabilities?
Circumcision of male babies?
Beauty pageants for children?
Ear piercing of children?
Corporal punishment of children by their parents?
Forcing children to adopt their parents’ religion?
Intolerance of some sexual orientations or gender
identities?
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Criteria for determining harmful practices
The Act does not set any criteria for determining if a specific social, cultural or religious practice is
detrimental to a child’s well-being. However, some criteria have been suggested by the Committee
on the Elimination of Discrimination against Women and the Committee on the Rights of the Child.
“15. Harmful practices are persistent practices and forms of behaviour that are grounded
in discrimination on the basis of, among other things, sex, gender and age, in addition to multiple
and/or intersecting forms of discrimination that often involve violence and cause physical and/or
psychological harm or suffering. The harm that such practices cause to the victims surpasses the
immediate physical and mental consequences and often has the purpose or effect of impairing the
recognition, enjoyment and exercise of the human rights and fundamental freedoms of women
and children. There is also a negative impact on their dignity, physical, psychosocial and moral
integrity and development, participation, health, education and economic and social status. The
practices are therefore reflected in the work of both Committees.
16. For the purposes of the present joint general recommendation/general comment, practices
should meet the following criteria to be regarded as harmful:
(a) They constitute a denial of the dignity and/or integrity of the individual and a
violation of the human rights and fundamental freedoms enshrined in the two Conventions;
(b) They constitute discrimination against women or children and are harmful insofar
as they result in negative consequences for them as individuals or groups, including
physical, psychological, economic and social harm and/or violence and limitations on their
capacity to participate fully in society or develop and reach their full potential;
(c) They are traditional, re-emerging or emerging practices that are prescribed and/
or kept in place by social norms that perpetuate male dominance and inequality of
women and children, on the basis of sex, gender, age and other intersecting factors;
(d) They are imposed on women and children by family members, community members
or society at large, regardless of whether the victim provides, or is able to provide, full, free
and informed consent.”
 Joint General Recommendation No. 31 of the Committee on the
Elimination of Discrimination against Women / General Comment No. 18 of the
Committee on the Rights of the Child on Harmful Practices, paragraphs 15-16
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Implementing legislation to support the
abandonment of harmful practices
Explicit legal prohibition provides a sound foundation to prevent and address harmful
practices to protect those at risk and to fight impunity. But to be effective, legislation needs to
be supported by an engaged and multidimensional process of national implementation that
includes: information and awareness raising initiatives; available and accessible services; active
institutions; and a wide process of social mobilization. With the involvement of community and
religious leaders, parliamentarians, professional associations, academic institutions and grassroot organizations to influence and mobilize society for change, legislation can then gain traction
as a genuine deterrent.
In this regard, the genuine involvement of communities where harmful practices are prevalent
is crucial. Their engagement can help to avoid stigmatization and social exclusion. It can help
communities to understand and address the social dynamics behind deeply entrenched traditions
and acknowledge their detrimental impact on children’s rights and well-being. In turn, this
process of social mobilization can result in communities’ empowerment to effectively promote
the abandonment of such practices.
As experience in Africa and beyond as shown, when such a process of dialogue and engagement
is pursued by motivating change from within, legislation is then envisaged as a fruit of true
conviction, rather than the imposition of judgemental and external values.
[…] Law enactment to prohibit and address harmful practices is gaining momentum in countries
across regions; at the same time, its implementation remains a challenge. When law enforcement
is pursued in isolation from social engagement, without information and advocacy campaigns,
and lacking support from adequate child protection measures, harmful practices run the risk of
moving underground where they are hidden from the public domain, and make their prevention
and children’s protection particularly difficult.
[…] Education is an empowerment tool that not only makes available knowledge and information,
but also choices, and provides enlightenment as to what courses of action can be taken.
The role of education and awareness-raising on the harmful consequences of these practices
cannot be over-emphasized; and it needs to start with children themselves. Children need to
be educated and informed about their rights, to gain confidence and skills and become the
first line of prevention of harmful practices. Human rights education is a critical contribution
to this process and should be included as a core component of the formal and informal school
curricula, helping to generate knowledge on international and regional standards on the rights
of the child, preventing the marginalization and stigmatization of child victims, and empowering
children to be part of this important process of social change.
 Protecting children from harmful practices in plural legal systems with a special emphasis on Africa,
Office of the Special Representative of the Secretary-General on Violence
against Children and Plan International, 2012, pages 19-20
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1. What is baby-dumping?
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2. Leaving an unwanted baby at a
safe place
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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aby-dumping is a significant problem in Namibia. To discourage this practice,
the Child Care and Protection Act provides that it is not an offence to leave a
child anonymously in a safe place such as a hospital, police station, fire station,
school, place of safety, children’s home or other designated place – provided that
the child does not show any signs of abuse or neglect. Some countries refer to
such places as “safe havens”. Any abandoned child must immediately be reported
to the police and handed over to a social worker. The social worker will put
the child in a place of safety for temporary care and carry out an investigation.
A child who has not been claimed after 60 days may be made available for
adoption. If the child is claimed by family members or by a parent, the social
worker will continue to monitor the situation. A child will be returned to the
person who abandoned the child only if the social worker is sure that the child
will be safe.

1. What is baby-dumping?
Baby-dumping: Baby-dumping is the informal term used in Namibia for abandoning an infant
and thereby exposing it to danger and possible death. (This term is not used in the Child Care
and Protection Act, but it is well-known to the public. The Act refers to “abandoned children”,)
Depending on the circumstances, baby-dumping could give rise to criminal charges of murder
(intentionally causing the death of another person), culpable homicide (negligently causing the
death of another person) or exposing an infant (intentionally exposing and abandoning an infant
in circumstances which make it likely that death from exposure will result).
Where the baby dies, these cases often include the separate charge of
concealment of birth, which is a statutory offence in terms of the
General Law Amendment Ordinance 13 of 1962.
It is a crime in terms of the Child Care and Protection Act for a parent,
guardian, any other person with parental responsibilities and rights in
respect of a child, a care-giver or any person who voluntarily cares
for a child either indefinitely or temporarily to abuse, deliberately
neglect or abandon that child. The penalty is a fine of up to
N$50 000, imprisonment for up to ten years, or both.
It is also a crime in terms of the Child Care and Protection Act
for a person who is legally liable to maintain a child to fail to
provide the child with adequate food, clothing, lodging and
medical assistance while being able to do so. The penalty is the
same as for the crime of abandonment: a fine of up to N$50 000,
imprisonment for up to ten years, or both.
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The offences in the Child Care and Protection
Act are gender-neutral. Even though only
mothers are usually punished for babydumping, the law provides for punishment
for both parents if they have failed in their
duties to care for and provide for a child.
Police statistics indicated that 20 infants were
dumped by their mothers between January
and June 2019. This may underestimate the
true extent of the problem as it is likely that
some cases go unreported.
 General Law Amendment Ordinance 13 of 1962,
 Child Care and Protection Act, section 254
 common law on crimes against the person
 Adam Hartman, “Abortion, baby-dumping on

the rise”, The Namibian, 21 August 2019
(reporting police figures)

General Law Amendment
Ordinance 13 of 1962
Section 7
(1) Any person who disposes of the dead
body of any child with intent to conceal
the fact of its birth, whether the child
died before, during or after birth, shall
be guilty of an offence and liable on
conviction to a fine not exceeding
two hundred rand or to imprisonment
for a period not exceeding three years.
(2) Whenever a person disposes of the
dead body of any such child of which a
woman was recently delivered, he shall
be deemed to have disposed of such body
with intent to conceal the fact of the
child’s birth, unless it is proved that he
had no such intent.

Infanticide: Infanticide refers to killing an infant. Some distinguish neonaticide (killing a child
within the first 24 hours of life) and infanticide (killing a child under the age of one year).
Infanticide is not a distinct crime in Namibia. The relevant criminal charge, depending on
the circumstances, will be murder, culpable homicide or exposing an infant. Cases involving
infanticide are often charged together with the separate crime of concealment of birth.
 common-law on crimes against the person

Many legal systems recognize the particular
crime of infanticide as a distinctly defined
form of homicide with reduced penalties. The
ostensible intention is to provide a special
defence for mothers suffering psychological
trauma as a result of the process of birth. But
by denoting a special, and lesser, crime, such
laws appear to discriminate against children
as victims of homicide.
 Implementation Handbook for the
Convention on the Rights of the Child,
UNICEF, 2007, page 88

Newborn babies have just as much
right as others to protection of life.
 S v Shaningwa 2006 (2) NR 552 (HC)

COMIC
2010
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Public opinion on baby-dumping
In 2012, The Ministry of Gender Equality and Child Welfare and the Ministry of Youth, National
Service, Sport and Culture, with the support of UNICEF and the Legal Assistance Centre, asked
the public WHY baby dumping is such a problem in Namibia and HOW the government can
address it. The survey asked three multiple choice questions. The questions were published in The
Namibian and Die Republikein newspapers and interested persons were asked to respond by text
message. A total of 3742 people responded to the questions in a format which could be tabulated.
The majority of people who responded were women between the ages of 19-30.

QUESTION 1: What do you think is the main reason that people dump babies?
A total of 2185 people responded to this question. The top three responses were:
1. The father denies paternity. (22.4%)
2. The mother is a student. (16.6%)
3. The mother does not know about options such as foster care, adoption and institutional care. (15.1%)

QUESTION 2: How can baby dumping be addressed?
A total of 1489 people responded to this question in the correct format. The top three responses were:
1. Provide more information about what the law says about abortion and baby-dumping. (20.0%)
2. Provide more information about foster care, adoption and institutional care. (18.2%)
3. Provide more information about contraceptives. (14.0%)

QUESTION 3: What would your first
reaction be if you found out that you/
your girlfriend is pregnant and you do
not want the baby?
Fewer people responded to this question.
This may have been because it was the
third question in the series and people
grew less interested in the topic over
time. Or it may have been because the
question was challenging to answer.
A total of 68 people responded to the
question. The top three responses were:
1. Consider keeping the baby but plan
to dump the baby when it is born.
(27.9%)
2. Tell a family member. (26.5%)
3. Phone LifeLine toll free on number
116. (25.0%)

 Factsheet: Baby Dumping: What the public says, Government of the
Republic of Namibia, UNICEF and Legal Assistance Centre, 2012
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Causes of baby-dumping
Infanticide and baby-dumping are crimes, but these acts are also cries for help. New mothers
— especially young mothers — may feel overwhelmed by the idea of parenthood. They may
have difficulty coping with the drastic physical and emotional changes they are experiencing.
They may be suffering from post-partum depression which is sometimes brought on by the
hormonal changes associated with giving birth — and is more likely to occur when there are
other stresses, such as where the pregnancy is unwanted or when the mother is in precarious
financial circumstances.
Poverty is often a factor. Some pregnancies occur when young girls are pressured into sex by
older men whom they turn to for financial security, while others are forced by poverty into
prostitution. Some women fear that they will not be able to support a child without financial help
from the child’s father, which is often not forthcoming. They may be convinced that they will be
unable to provide for the child, and they may feel that there is no one they can turn to for help.
Mothers may fear the shame of having given birth outside marriage, or they may fear that they
will be unable to continue their studies. Furthermore, unwanted pregnancies are often the result
of unwanted sex. The baby may have been conceived by rape or incest, which may also give rise
to shame and a desire to hide the birth.
Baby-dumping is also exacerbated by lack of knowledge about family planning or lack of
confidential access to means of contraception. Furthermore, the prevalence of violence against
women in Namibia means that women are not always free to choose whether or not to engage
in sex or to use contraceptives. The strict
laws on access to abortion also contribute
to unwanted pregnancies.
Mothers are often solely blamed for babydumping, but men who refuse to share
responsibility for contraception, or fathers
who fail to provide emotional and financial
support must share the responsibility for this
problem.
Nothing excuses the abandonment or
murder of a newborn child. But Namibian
families and communities could provide
increased emotional and financial support
for new mothers so that they do not feel
desperate and alone.
 adapted from Dianne Hubbard,
Monograph 1: Baby-dumping and Infanticide,
Legal Assistance Centre, 2008, page 1
and “Submission to Parliament on
Baby-Dumping and Infanticide”,
Legal Assistance Centre, 7 April 2009
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2. Leaving an unwanted baby at a
safe place
Exception to the crime of abandonment: The Child Care and Protection Act provides that a
parent, guardian or care-giver who abandons a child will NOT be prosecuted for abandonment
if the child is left in the physical control of a person at an approved authority AND shows no
sign of shows no signs of abuse, neglect or malnutrition.
What is an approved authority?: Leaving a child with an approved authority means leaving
the child in the physical control of a person who is on the premises of:
I a hospital
I a police station
A “place of safety” is a place approved by the Ministry for
I a fire station
the short-term, temporary reception and care of children.
I a school
 Child Care and Protection Act, section 64
I a place of safety
I a children’s home
These approved authorities are informally referred to as
I any other place identified in
“safe havens”, even though this term does not appear in
regulations issued under the Act.
the Child Care and Protection Act.
As of 2019, no other places had been identified by regulations for this purpose.
 Child Care and Protection Act, section 227(1)

PHYSICAL CONTROL: The exception to possible
prosecution for abandonment applies only if the child
is left “in the physical control of a person” at one of the
approved authorities. This means that the child must
be left in the care of a person and not just dropped
outside. Leaving a newborn baby at a hospital would
probably be acceptable, since the baby would be in
the care of nurses, but it would be better if the mother
informed someone. The rule is designed to make sure
that the child will be safe.

Below: BabySaver box at
Ruach Elohim Foundation in
Swakopmund. The box has a
sensor which alerts eight people
when a baby is placed inside,
to ensure a prompt response.

INFORMATION: The person who receives the child
may provide information and discuss alternative options
if the person who is leaving the baby is willing to engage
in such a discussion. Persons who leave babies may be
asked to volunteer some details about themselves or
the child, to assist with the social work investigation
which will follow, or in case they have a change of
heart later and want to reclaim the child — but the law
does not require them to provide their names if they
prefer to remain anonymous.

The procedure for abandoning unwanted children safely is unlikely to be used unless the option is popularised,
alongside information about other options such as kinship care, foster care and adoption. Staff at approved
authorities must be trained in the correct procedure for receiving an unwanted child.

6

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 21: Baby-Dumping

That is very caring of you,
but a church is not an approved
place for receiving unwanted
children. Why don’t you see
if you can register your home
as a place of safety? Then the
Ministry can help you make sure
that you are properly equipped
to receive abandoned children.

I am happy to
look after any baby
that needs a home
until a permanent
family can be found
for the child.
I will tell people
that they can
leave their babies
at my church.

That is very caring of you, but a baby
must not be left outside in a cardboard
box. A baby who is left with an approved
authority such as a school must be left
in the physical control of a person. It is
important to make sure that the baby
does not get too hungry, or too hot or
cold, before someone realises that the
baby needs attention. A learner could
leave an unwanted baby with a school
guidance counsellor or a school nurse.

Let’s
put a big
cardboard
box at the
entrance to
the school so
learners can
leave their
unwanted
babies there.

International position on baby safe havens
Some countries provide temperature-controlled
alcoves with doors in the external wall of a place
such as a hospital or a fire station. They often
have alarms that go off within the building a few
seconds after a baby is placed inside, giving the
person who has dropped off the baby time to
leave anonymously while ensuring that the baby is
attended to promptly. Such safe places for leaving
unwanted infants are in use in many countries in
Europe and in all US states, amongst other places.
They go by a wide variety of names internationally,
including safe havens, baby hatches, baby boxes,
angel cradles, safe cradles and windows of life.
In 2012, the UN Committee on the Rights of the Child controversially called for a ban on such
facilities. The Committee said that this practice violates Article 7 of the Convention on the Rights
of the Child, which guarantees children’s right, as far as possible, to know their parents, and
Article 8(1) on children’s right to preserve their identity and family relations. But many defend
these facilities, arguing that they are justifiable in terms of the Convention because they save
infants’ lives (thus supporting the child’s “inherent right to life” under Article 6 of the Convention),
and pointing out that the child’s right to know his or her parents under Article 7 is qualified by the
language “as far as possible”. Some have also noted that the Preamble to the Convention states
that “the child, by reason of his physical and mental immaturity, needs special safeguards and
care, including appropriate legal protection, before as well as after birth”.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 21: Baby-Dumping

�

7

There are debates about the effectiveness of safe havens. Typically only a few babies are dropped
off each year at such facilities, but these numbers add up over time. However, in most countries
which have such facilities, baby-dumping and infanticide still take place sometimes. Some people
emphasise that the safe haven approach should not substitute for supportive services to new
mothers and measures that enable women to prevent unwanted pregnancies.
Some countries provide the alternative of a “concealed delivery” whereby women can hide their
identities when they give birth to a baby whom they want to give up for adoption, but with their
names being recorded for access by the adopted children on request after they reach age 18.
This is essentially the same as Namibia’s procedure for “non-disclosed adoptions”, discussed in
Chapter 17 of the Guide.
 See, for example, Committee on the Rights of the Child,
Concluding Obervations on the Report of Switzenland, CRC/C/CHE/CO/2-4, 26 February 2016,
Concluding Obervations on the Report of Hungary, CRC/C/HUN/CO/3-5, 14 October 2014 and
Concluding Obervations on the Report of India, CRC/C/IND/CO/3-4, 13 June 2014
 See also, for example, Randeep Ramesh,
“Spread of ‘baby boxes’ in Europe alarms United Nations”,
The Guardian, 10 June 2012;
David Rising and Maria Cheng, Associated Press,
“Baby box ban: Why the UN wants to ban the practice”,
The Christian Science Monitor, 26 November 2012

3. Procedure for dealing with any
abandoned child
Duty to report abandoned child: Any person who finds an abandoned child must immediately
report this to police or a designated social worker.
This applies no matter where the child is found – in the veld, at a rubbish dump or anywhere else.
If the report is made to police, the member of the police who receives the report must
immediately inform a designated social worker.
A “designated social worker”
Opening file: The designated social worker must open a file in
is a State or private social
respect of any abandoned child and give that file a file number.
worker authorised by
The social worker must record the following information in
the Minister to carry
this file:
I the place where the child was found or received
out specific tasks.
I the date when the child was found or received
 Child Care and Protection
I identifying characteristics of the child, including –
Act, section 33
z race
z sex
z estimated age
z birthmarks, if any
z eye colour
z physical deformities, if any
z weight and height
z a description of any jewellery or other adornment found on the child.
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Wrist or ankle tag: A tag labelled with the date when the child was found or received and the
relevant file number must be placed on the wrist or ankle of the child, unless the child is old
enough to be positively identified by other means.
This identification is necessary in case someone comes to claim the child. In the case of an
older child who knows his or her name, this step is not necessary.
The tag should remain on the child’s wrist or ankle until the end of the 60-day waiting
period described below.

Placement of child in place of safety: The designated social worker must place any abandoned
child in a place of safety.
Initiating investigation: The designated social worker must also start an investigation, as
an abandoned child is automatically a child in need of protective services.
The procedure for this type of investigation is described in Chapter 14 of this Guide.

Advertisements: The social worker must arrange publication of at least two newspaper
advertisements. One must be in a national newspaper circulating in Namibia and one must be
in another other local or national newspaper circulating in the area where the child was found.
The social worker must also arrange for a radio announcement to be broadcast on at least one
national radio station. These announcements must call upon any person to claim responsibility
for the child.
The purpose of advertising the recovery of the baby is to see if a parent or family member
comes forward to claim the baby. This is also a way to make sure that the baby has not been
kidnapped.
The advertisement should give some information about the child, such as the place where
the child was found or received, and the date when this took place. It should also include
some, but not all, of the child’s identifying characteristics. Some information should NOT
be revealed, to allow for verification by anyone who comes forward seeking to claim the
child.

Reclaiming an abandoned child: The person who left the child with an approved authority
may seek to reclaim the child within 60 days of the date when the child was dropped off.
The person claiming responsibility for the child must be able to provide some identifying
characteristics that have not been publicly disclosed. DNA testing can be used if there is
doubt.
In this situation, the child must be still treated as a child who is in need of protective services.
A social worker investigation must be completed, and the children’s court must decide how to
deal with the situation after considering that report.
The social worker will recommend return of the child to the person seeking to reclaim him
or her only if the social worker is satisfied that restoring care of the child to the person
claiming responsibility is in the best interests of the child.
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The children’s court has a wide discretion in deciding how to proceed in respect of a child
in need of protective services. For example, the child might be returned to the person
in question under social worker supervision. The child might be placed in court-ordered
kinship care, foster care or some other alternative care, with a view to eventual family
reunification. The court might also require the person who abandoned the child to obtain
medical or psychological treatment before considering the return of the child to that person’s
care. This approach is designed to ensure that the child remains safe.

I left my baby at the hospital three weeks ago. My boyfriend left,
and I didn’t think that I could take care of her alone. But I have
spoken to my family and they are willing to help me. I made the wrong
decision when I abandoned her. Can I take her home with men now?

Let us sit down and
talk more about what
happened and how you
are planning to take care
of your daughter. She is
safe now. I will help you
to think carefully about
your options and your
support systems. It is
my duty to check that
you and your family are
in a position to take good
care of your daughter,
and to make sure that
she will remain safe if
she is returned to you.
I will write a report on
the situation, and the
children’s court will
decide if your daughter
can come home with you.

Abandoned child becomes adoptable after expiry of waiting period: An abandoned
child may be made available for adoption 60 days after the date of publication of the last
advertisement about the child, if no one has come forward to claim responsibility for the child
during that period.
The child could then be listed in the Register of Adoptable Children and Prospective
Adoptive Parents (RACAP) as an adoptable child. The procedure for adoption is described
in Chapter 17 of this Guide.
 Child Care and Protection Act, section 227, read together with sections 131(1)(a), 139
 Child Care and Protection Regulations, regulation 92

TECHNICAL NOTE: Section 227 is entitled “Procedure for dealing with
abandoned children left with approved authorities”, and regulation 92 is
entitled “Abandoned children left with approved authorities”. However,
the text of both deals with procedures for abandoned children who
are received at approved authorities OR found elsewhere.
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Recommendations from the Parliamentary Committee on
Human Resources, Social and Community Development
“The following are the proposed measures to reduce the incidence of baby-dumping and infanticide
in Namibia and the ministry or ministries and other institutions responsible for the implementation
of the recommendation.
6.1 Encourage steps to prevent unwanted and teenage pregnancies: Ministry of Gender
Equality and Child Welfare and Ministry of Health and Social Services should promote
gender equality in the area of sexuality so that men and women are equally empowered to control
their own fertility and access information in [a] non judgemental manner. Life skills programmes
for both young men and women about their bodies, conception and contraception, as well as
dangers of alcohol and drug abuse should be intensified.
6.2 Encourage boys and men to take greater responsibility for their children: Ministry of
Education, Faith Based Organisations (FBO), Community Based Organisations (CBO),
Parents and Men for Change Organisation should collaborate to take initiatives that will
socialise boys and men to take joint responsibility for the consequences of sexual activities, and
to play both a financial and emotional role in the upbringing of the children they father. Taking
steps to promote more gender equality in the acceptance of parental responsibilities would not
only assist in reducing infanticide and baby-dumping, but would be to the benefit of all children.
6.3 Strengthen community protection systems and provide non-judgemental support for
pregnant women: Pregnant women need more support from society. Ministry of Gender
Equality and Child Welfare and Ministry of Health and Social Services should provide
social welfare services that would ensure that expecting parents gets appropriate counselling
along with pre- and post-natal care and access adolescence friendly health facilities. Community
support groups can play an important role to create a supportive environment.
6.4 Increase information and awareness for expecting parents: Ministry of Gender Equality
and Child Welfare and Women and Child Protection Unit should provide information to
alert pregnant women and fathers on the range of possibilities for support for pregnancies that
they feel financially unequippcd to handle, including child welfare grants.
6.5 Strengthen alternative care systems including temporary safe havens, adoption, and
kinship care and expanded fostering arrangements: Ministry of Gender Equality and Child
Welfare and Ministry of Health and Social Senices should finalise and implement alternative
care policies and standards and improve public awareness aud education of young parents on
alternative care options. Ensure that enough qualified social workers are available in all regions
to assist in these cases.
6.6 Revise the policy on pregnancy among school girls: Ministry of Education should revise
the current policy on pregnancy amongst school girls and take [a] supportive approach instead
of a punitive one so that schoolgirl mothers and fathers get help to complete their studies and
thus have no motivation to try to conceal their pregnancies.
6.7 Ministry of Health and Social Services and Ministry of Safety and Security should
conduct research and collect data on this complex issue to establish reliable baseline [data] that
would ensure evidence based policy and planning development of response.
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6.8 Ministry of Gender Equality and Ministry of Justice should provide information about
legal abortion: It is currently possible for pregnant women to obtain legal abortion in certain
limited cases – such as where tbe pregnancy results from rape or incest or unlawful intercourse
with a person with severe mental disabilities; where the mother’s life is at risk or there is a serious
threat to her physical or mental health; or where there is a serious risk that the child to be born
will suffer from a physical or mental defect of such nature that the child will be irreparably
handicapped. However, these provisions for legal abortion are seldom used and many women
are unaware that they exist. Clear information should be provided by clinics and other public
agencies on this option in appropriate situations. In the longer term, the law on abortion should
be re-examined to see if the grounds for legal abortion could not be expanded.
6.9 Consider enacting a separate crime on infanticide. The Ministry of Justice should
consider a statute similar to Zimbabwe’s Infanticide [Act] for Namibia to make it easier for the
court to take into account the unusual psychological and biological factors which are peculiarly
relevant to this kind of cases.”
 “Report on the Motion of Baby-Dumping in Namibia”, Parliamentary Committee on Human

Resources, Social and Community Development: National Assembly, February 2010
(With regard to point 6.6, the Education Sector Policy for the Prevention and Management of
Learner Pregnancy, which provides a flexible approach to pregnant learners and learner
parents, has been rolled out since these recommendations were compiled. This policy
is designed to support learner parents to enble them to complete their education.)
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T

he Child Care and Protection Act says that any person with control
of a child, including the child’s parents, must respect the child’s
right to dignity when disciplining the child. The Act also outlaws the
use of corporal punishment in –
� any registered facility for children (including children’s homes,
shelters, crèches and day care centres);
� any form of alternative care by court order (such as foster care or
court-ordered kinship care);
� public and private schools; and
� prisons and police cells.
The Act also gives the Minister responsible for child welfare a duty to
promote alternatives to corporal punishment.

1. What is corporal punishment?
The Child Care and Protection Act does
not define corporal punishment. Corporal
punishment is generally understood as the
application of physical force by a person
in a position of authority with the
intention of causing pain for
disciplinary purposes.
Corporal punishment of
children in Namibia usually
includes things like slapping,
spanking, beating with the
hand or beating with an object
like a stick or a belt. It can also
involve other actions such as
kicking, shaking, pinching or
burning.

Corporal punishment is “any punishment in which physical force is used and intended to
cause some degree of pain or discomfort, however light”.
 Committee on the Rights of the Child, General Comment No. 8 (2006), paragraph 11
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2. Constitutional and international
framework
2.1 Namibian Constitution
Namibian Constitution
Article 8: Respect for Human Dignity
(1) The dignity of all persons shall be inviolable.
(2) (a) In any judicial proceedings or in other proceedings before any organ of the State, and
during the enforcement of a penalty, respect for human dignity shall be guaranteed.
(b) No persons shall be subject to torture or to cruel, inhuman or degrading treatment or
punishment.

Shortly after Independence, in 1991, the Namibian Supreme Court found that Article 8 of the
Namibian Constitution prohibits corporal punishment by any “organ of state”. The Court’s
reasoning was as follows:
“1. Every human being has an inviolable dignity. A physical assault on him sanctified by the
power and the authority of the State violates that dignity. His status as a human being is invaded.
2. The manner in which the corporal punishment is administered is attended by, and
intended to be attended by, acute pain and physical suffering ‘which strips the recipient of
all dignity and self-respect’…
3. The fact that these assaults on a human being are systematically planned, prescribed and
executed by an organised society makes it inherently objectionable. It reduces organised
society to the level of the offender. It demeans the society which permits it as much as the
citizen who receives it.
4. It is in part at least premised on irrationality, retribution and insensitivity. It makes no appeal
to the emotional sensitivity and the rational capacity of the person sought to be punished.
5. It is inherently arbitrary and capable of abuse leaving as it does the intensity and the
quality of the punishment substantially subject to the temperament, the personality and the
idiosyncrasies of the particular executioner of that punishment.
6. It is alien and humiliating when it is inflicted as it usually is by a person who is a relative
stranger to the person punished and who has no emotional bonds with him.”
The Court stated that this reasoning applied equally to adults and juveniles, and to school settings
as well as criminal justice ones. It held that “the imposition of any sentence by any judicial or
quasi-judicial authority, authorising or directing any corporal punishment upon any person is

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 22: Corporal Punishment

�

3

unlawful and in conflict with art 8 of the Namibian Constitution”, and that the infliction of
corporal punishment in government schools “is unconstitutional and unlawful and in conflict with
art 8 of the Namibian Constitution”. The case did not discuss corporal punishment in the home.
 Ex Parte Attorney-General, Namibia: Re: Corporal Punishment by Organs of the State 1991 NR 178 (SC)

2.2 International framework
Many international and regional agreements which Namibia has joined guarantee respect for
human dignity and prohibit the use of degrading treatment or punishment:
I Universal Declaration of Human Rights
I Convention on the Rights of the Child
I International Covenant on Civil and Political Rights
I International Covenant on Economic and Social Rights
I Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
I African Charter on Human and Peoples’ Rights
I African Charter on the Rights and Welfare of the Child.
Several of these agreements speak explicitly to corporal punishment of children in their texts,
or in official comments which guide their interpretation.

Universal Declaration of Human Rights: The Universal Declaration of Human Rights provides
the foundation for modern international human rights law. It recognises the inherent dignity and
the equal and inalienable rights of all members of the human family. Article 5 of the Declaration
recognises the right to be free from torture and cruel, inhuman or degrading treatment or
punishment. This principle has been interpreted as providing support for the prohibition of
corporal punishment in all places, including in the home.
 See, for example, “Report of the Special Rapporteur of the Commission on

Human Rights on the question of torture and other cruel, inhuman or
degrading treatment or punishment”, UN General Assembly, 2002

Convention on the Rights of the Child: Article 37 of this Convention requires States to ensure
that: “No child shall be subjected to torture or other cruel, inhuman or degrading treatment
or punishment”. Article 19 requires that States take steps “to protect the child from all forms
of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment
or exploitation including sexual abuse, while in the care of parent(s), legal guardian(s), or any
other person who has the care of the child”. In addition, Article 28(2) requires States to “take
all appropriate measures to ensure that school discipline is administered in a manner consistent
with the child’s human dignity”. In 2006, the Committee which monitors the Convention
issued a General Comment which stressed that corporal punishment of children conflicts with
these principles. The Committee noted the growing recognition that explicit prohibition of corporal
punishment is required in order to make it absolutely clear that it is as unlawful to hit, “smack” or
“spank” a child as to do so to an adult, and that the criminal law on assault applies to such violence,
regardless of whether it is termed “discipline” or “reasonable correction”. It also recommended
that law reform should be accompanied by awareness-raising, guidance and training to change
attitudes and practice.
 Committee on the Rights of the Child, General Comment No. 8 (2006), paragraphs 34, 38

4

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 22: Corporal Punishment

“Addressing the widespread acceptance or tolerance of corporal punishment of children and
eliminating it, in the family, schools and other settings, is not only an obligation of States
parties under the Convention. It is also a key strategy for reducing and preventing all forms
of violence in societies”.
 Committee on the Rights of the Child, General Comment No. 8 (2006), paragraph 3

International Covenant on Civil and Political Rights: Article 7 of this Covenant states that
“No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”
The Committee which monitors this Covenant has made it clear that this extends to corporal
punishment, including corporal punishment of children. The Committee has strongly rejected
corporal punishment in its concluding observations on States’ reports, calling such punishment
a “primitive measure” that is “degrading”.
 Office of the High Commissioner for Human Rights, General Comment No. 20, 10 March 1992

International Covenant on Economic, Social, and Cultural Rights: Article 10 of this
Covenant protects children and the family and states that “special measures of protection
and assistance should be taken on behalf of all children and young persons.” Its monitoring
Committee has stated in its concluding observations on many State reports that Article 10,
when read in conjunction with the principle of the dignity of the individual constitutes a
prohibition on the physical punishment of children in families. According to the Committee,
corporal punishment of children in the home or in schools constitutes a serious violation of
Covenant obligations. It has called on States Parties to prohibit the use of corporal punishment
in all areas of life.
 Committee on Economic, Social, and Cultural Rights, General Comment No. 13, 1999, paragraph 41
 See, for example, Committee on Economic, Social, and Cultural Rights, Concluding Observations

on Report of Lebanon, 2016, paragraph 48; Belgium, 2013, paragraph 17; Tanzania, 2012, paragraph 14;
Costa Rica, 2007 paragraphs 23, 44; United Kingdom, 2002, paragraph 36; and Jamaica, 2001, paragraph 14

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment: Even
though the focus of this Convention is torture by the State or State officials, the Committee
which monitors the Convention has repeatedly urged States Parties to prohibit corporal
punishment in all settings, including the home. It has also consistently promoted awarenessraising campaigns about the harmful effects of corporal punishment and the promotion of
positive, non-violent forms of discipline as an alternative to corporal punishment.
 See, for example, Committee against Torture, Concluding Observations on the
Report of Maldives, 2018, paragraphs 41-42; Mongolia, 2016, paragraphs 25-26;Lithuania, 2014, paragraph
24; Senegal, 2013, paragraph 15Serbia, 2009, paragraph 20; and Belgium, 2009, paragraph 24

African Charter on Human and Peoples’ Rights: The Charter is the pivotal human rights
instrument of the African Union. Article 5 reads: “Every individual shall have the right to the
respect of the dignity inherent in a human being and to the recognition of his legal status.
All forms of exploitation and degradation of man, particularly slavery, slave trade, torture,
cruel, inhuman or degrading punishment and treatment shall be prohibited”. This principle
has been interpreted by the African Commission on Human and Peoples’ Rights as providing
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support for the prohibition of corporal punishment. In a 2003 case, the Commission stated
that the prohibition of torture, cruel, inhuman, or degrading treatment or punishment is to be
interpreted as widely as possible and that there is no right for individuals, and particularly the
government of a country, to apply physical violence to individuals as punishment for offences.
Such a right would be tantamount to sanctioning State-sponsored torture and contrary to the
very nature of the Charter.
 African Commission on Human and Peoples’ Rights,
Curtis Francis Doebbler v Sudan, Application 236/2000, May 2003

African Charter on the Rights and Welfare of the Child: This Charter requires that States
Parties take legislative measures to protect children from all forms of torture and inhuman or
degrading treatment (Articles 16 and 17) and ensure that discipline of children, whether at
home or in schools, respects their human dignity (Articles 11 and 20). The implementation
of the Charter is monitored by the African Committee of Experts on the Rights and Welfare
of the Child. In 2011, the Committee issued a statement on violence against children, in
which it stated that the acceptance of corporal punishment should be publicly condemned and
eliminated. In 2016, the Committee issued a General Comment which emphasised the need to
adopt legislation to outlaw corporal punishment in all settings – as a judicial punishment, in
the alternative care system, in schools and in the home – adding that appropriate sanctions for
violations should be enacted.
 African Committee of Experts on the Rights and Welfare of the Child,

Statement on Violence against Children, 2011

 African Committee of Experts on the Rights and Welfare of the Child,

General Comment No. 5, 2018, section 5.3.1

Universal Periodic Review: The Universal Periodic Review is a United Nations reporting
mechanism created by the UN Human Rights Council, in which States (as opposed to inde
pendent experts) examine the human rights record of other States, with each country reporting
and being examined in four-year cycles. In Namibia’s second review, which took place in 2016,
several recommendations focused on the elimination of corporal punishment of children in all
settings, including the home. The Namibian Government accepted these recommendations.
 Human Rights Council, “Report of the Working Group on the Universal Periodic Review: Namibia”,

Thirty-second session, A/HRC/32/4, 15 April 2016, paragraphs 137.127-129

 Human Rights Council, “Report of the Working Group on the Universal Periodic Review: Namibia,

Addendum: Views on conclusions and/or recommendations, voluntary commitments and replies
presented by the State under review”, Thirty-second session, A/HRC/32/4/Add.1,
15 June 2016, paragraph 11

How can we expect children to take human rights seriously and to help build a culture of
human rights, while we adults not only persist in slapping, spanking, smacking and beating
them, but actually defend doing so as being ‘for their own good’? Smacking children is not
just a lesson in bad behaviour; it is a potent demonstration of contempt for the human rights
of smaller, weaker people.
 P Newell & T Hammarberg, “The right not to be hit” in Children’s rights:
Turning principles into practice, Stockholm: Save the Children Sweden, 2000, page 135
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3. Corporal punishment of children in
family settings
Child Care and Protection Act, section 228(1)
Corporal punishment by a person who has control of a child
“A person who has control of a child, including a person who has parental responsibilities and
rights in respect of the child, must respect the child’s right to dignity conferred by Article 8 of
the Namibian Constitution.”

Past law and practice: Corporal punishment of children in the home has been common in
Namibia in the past. Historically, “moderate and reasonable chastisement” by parents or others
with children in their care was a defence to a charge of assault under the common law. A
2007-2008 Namibian study conducted in 8 regions in Namibia found that almost 61% of the
survey respondents felt that it was common in their communities for children to be slapped
or caned, and almost 37% thought that it was common for children to be seriously physically
abused – but more than half of the respondents also said that it was not necessary to physically
punish children as part of their upbringing. There have been cases in Namibia where excessive
physical force has been used against children in the home, where children have been seriously
injured or burned, and in some cases even beaten to death.
 Namibian study: SIAPAC, Knowledge, Attitudes and Practices Study on Factors and

Traditional Practices that may Perpetuate or Protect Namibians from Gender Based
Violence and Discrimination: Caprivi, Erongo, Karas, Kavango, Kunene,
Ohangwena, Omaheke, and Otjozondjupa Regions (Final Report),
Ministry of Gender Equality and Child Welfare, 2008
 Examples of excessive physical force:
FN v SM 2012 (2) NR 709 (HC);
S v Nkasi (CC 02/2010) [2010] NAHC 9 (24 March 2010);
S v Moses 1996 NR 387 (SC)

Respect for the child’s dignity: In terms of the Child Care and Protection Act, “a person
who has control of a child, including a person who has parental responsibilities and rights
in respect of the child, must respect the child’s right to dignity conferred by Article 8 of the
Namibian Constitution.”
Who is covered by this rule?: The phrase “a person
who has parental responsibilities and rights in
respect of the child” would clearly include:
I a parent (biological or adoptive)
I a person named as a child’s custodian by
an order of the children’s court or the
High Court
I a foster parent.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 22: Corporal Punishment

�

7

The phrase “a person who has control of a child” would also appear to include persons such
as the following:
I a step-parent who is caring for a child
I a family member who is caring for a child as a kinship care-giver
I a person who is caring for a child in any day care centre (even one which falls outside the
definition of “place of care”)
I a person who is caring for a child in a health care facility
I a domestic worker or babysitter entrusted with the care of a child.

What does it means to say that a person who has control of a child must respect the
child’s constitutional right to dignity?: According to the Namibian Government, in its 2018
report to the Committee which monitors the Convention against Torture: “Corporal punishment
in the home was prohibited under section 228(1) of the Child Care and Protection Act of 2015”.
As of 2019, no court cases have yet interpreted Article 8 of the Namibian Constitution with
respect to corporal punishment in the home. The wording of the law allows for the precise
content of the right to dignity to develop over time. Around the world, corporal punishment
of children is being increasingly recognised as a harmful practice, as more and more research
shows that it is not a healthy or effective form of discipline.
 Committee against Torture, “Summary record of the 1478th meeting”,

CAT/C/SR.1478, 22 November 2016, paragraph 4

How will the duty to protect the child’s
dignity be enforced?: The Child Care and
Protection Act does not make violation of
this duty a criminal offence. Where a parent
has failed to respect a child’s dignity, there
would no longer be a defence of “moderate
and reasonable chastisement” to a charge of
assault. However, some forms of corporal
punishment would not be significant enough
to sustain a charge of assault, since this crime
does not apply to minor or trivial forms of
physical contact. As discussed below, the main
strategy in the law is to positively encourage
alternative forms of discipline, not to crimi
nalise parents.

“The principle of equal protection of chil
dren and adults from assault, including
within the family, does not mean that all
cases of corporal punishment of children
by their parents that come to light should
lead to prosecution of parents. The de
minimis principle — that the law does
not concern itself with trivial matters —
ensures that minor assaults between adults
only come to court in very exceptional
circumstances; the same will be true of
minor assaults on children. States need
to develop effective reporting and referral
mechanisms. While all reports of violence
against children should be appropriately
investigated and their protection from sig
nificant harm assured, the aim should be
to stop parents from using violent or other
cruel or degrading punishments through
supportive and educational, not punitive,
interventions.”

On the other hand, a concurring opinion in
the 1991 Supreme Court case on corporal
punishment note that even moderately-applied
corporal punishment results in some impair
ment of dignity and degrading treatment.
It is likely that a failure to respect a child’s
dignity would count against a parent in a
dispute about custody or guardianship of a
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child, such as in a divorce case or a proceeding
before the children’s court. It could also be the
basis for removing the child from the home
and placing the child in alternative care, as a
child in need of protective services. As detailed
in the box below, corporal punishment of a
child by a parent also constitutes domestic
violence against the child – which gives rise
to the remedies in the Combating of Domestic
Violence Act 4 of 2003.

[…] even if very moderately applied
and subject to very strict controls,
the fact remains that any type of
corporal punishment results in some
impairment of dignity and degrading
treatment.
 Ex Parte Attorney-General, Namibia: Re:
Corporal Punishment by Organs
of the State, 1991 NR 178 (SC)
(concurring judgment)

 Child Care and Protection Act, section 228(1)

Corporal punishment as domestic violence
The Combating of Domestic Violence Act 4 of 2003 provides for protection orders issued
by magistrates’ courts to protect persons against domestic violence in domestic relationships
— which include parent and child relationships.
The definition of domestic violence encompass various forms of corporal punishment:
I “physical abuse, which includes physical assault or any use of physical force, forcible
confinement and physical deprivation of access to food, water, clothing, shelter or rest;
I “intimidation”, which includes intentionally inducing fear by committing physical abuse or
threatening to do so
I “emotional, verbal or psychological abuse, which means any pattern of conduct which
seriously degrades or humiliates a person or deprives a person of privacy, liberty, integrity
or security.
A minor can apply for a protection order without assistance from a parent or guardian.
A protection order can include far-reaching terms, in addition to restraining the abuser from
subjecting the complainant to any further domestic violence. For instance, it can include “nocontact” provisions, and in cases of physical violence, it can require the perpetrator of the
violence to leave the family home. Violation of a protection order is a crime.
In a 2012 High Court case, a father’s corporal punishment of his 13-year-old child was
described by the court as a “severe beating” with a belt, which left massive and extensive
bruising on the child’s legs, back, shoulder and arms. The Court also found that the father had
beaten his 8-year-old child to a lesser extent, by means of the administration of three lashes
with a belt. The Court found that the beating of both children constituted domestic violence
for the purposes of the Combating of Domestic Violence Act. It issued a final protection order
directing the father not to commit any further acts of domestic violence against his children,
and, in light of the fact that the parents were divorced, transferred custody of the children to
their mother.
 Combating of Domestic Violence Act 4 of 2003,
sections 2(1)(a), (d) and (g), 3(1)(d), 4, 14, 16
 FN v SM 2012 (2) NR 709 (HC)
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Child Care and Protection Act, section 228(3)
Corporal punishment in alternative care, schools and facilities
“A person may not administer corporal punishment to a child at any residential child care
facility, place of care, shelter, early childhood development centre, a school, whether a state
or private school or to a child in foster care, prison, police cell or any other form of alternative
care resulting from a court order.”

4. Corporal punishment of children in
alternative care
The Child Care and Protection Act says that a person
may not use corporal punishment on a child at any
residential child care facility, in foster care or in any
other form of alternative care resulting from a court
order. This could include, for example, court-ordered
kinship care. The State has a particularly strong duty to
protect a child in circumstances where it has intervened.
Violation of the rule could be grounds for removal of a
child from the alternative care in question and place
ment in another form of alternative care. The use of
corporal punishment might also result in cancellation
of registration for a residential child care facility or
removal of approval as a foster parent. It could also
lead to a criminal charge of assault or a civil claim for
damages.
 Child Care and Protection Act, section 228(3)

5. Corporal
punishment of
children in places
of care and shelters

A “residential child care facility”
means a place of safety, children’s
home or child detention centre.
 Child Care and Protection Act,
section 1 (definition of
“residential child care facility”)

“A place of care is a facility used
for the care, whether for or without
reward, of more than six children on
behalf of their parents or care-givers
during specific hours of the day or
night or for a temporary period,
in terms of a private arrangement
between the parents or care-givers
and the owner or managers of the
place of care”
“A shelter is a facility used for the
purpose of providing basic services,
including overnight accommodation,
to (a) abused adults and children;
(b) children living or working on
the streets; or (c) children who
voluntarily attend the facility but
who are free to leave.

The Child Care and Protection Act says that a person
 Child Care and Protection Act,
may not administer corporal punishment to a child
sections 65(1), 67(1)
in a place of care or a shelter. The use of corporal
punishment could result in cancellation of registration for the place of care or the shelter in
question. It could also lead to a criminal charge of assault or a civil claim for damages.
 Child Care and Protection Act, section 228(3)
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There are
other ways
to discipline
children. The
Ministry told
us that they
will provide
training in
positive forms
of discipline
which work
better than
beating and
spanking.

Our day care
centre has just
been registered.
Now we can open
for business.
But the Ministry
told us that we
are not allowed
to use corporal
punishment.

6. Corporal punishment of children in
schools and ECD centres
Education Act 16 of 2001, section 56(1)
Corporal punishment upon learner
“A teacher or any other person employed at a state school or hostel or private school or hostel
commits misconduct, if such teacher or person, in the performance of his or her official duties
imposes or administers corporal punishment upon a learner, or causes corporal punishment
to be imposed or administered upon a learner.”
 Education Act 16 of 2001, section 56(1) (in the process of being replaced by a new Education Act)

Namibian Supreme Court ruling: As noted above, the Namibian Supreme Court ruled in
1991 that corporal punishment in State schools is a violation of children’s constitutional right
to human dignity.
 Ex Parte Attorney-General, Namibia: Re: Corporal Punishment by Organs of the State 1991 NR 178 (SC)

Education Act: The Education Act 16 of 2001 says that teachers or any other persons employed
at a State school or hostel, or at a private school or hostel, commit misconduct if they use
corporal punishment on a learner in the course of their official duties – or if they cause anyone
else to administer corporal punishment on a learner. The application of this prohibition to private
schools was clarified by the High Court in 2016, in a case which also stressed that no parent
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or learner can overrule the prohibition by giving “consent” to corporal punishment. Violation
of this rule could result in disciplinary proceedings under the Public Service Act 13 of 1995
(for State-employed teachers) or the Labour Act 11 of 2007 (for privately-employed teachers).
Corporal punishment could also lead to a criminal charge of assault or a civil claim for damages.
The Code of Conduct for the Teaching Service issued in terms of the Education Act in 2004 states
that a teacher “may not administer corporal punishment or any other degrading punishment
upon a learner”.
In 2018, the Ministry of Education, Arts and Culture launched a National Safe Schools Framework
which focuses on promoting the health, safety and wellbeing of learners. The National Safe
Schools Framework attempts to provide schools with insights into the root causes of violence and
harmful behaviour in the Namibian context; how to recognise violence and harmful behaviours
taking place in schools; and the impact of violence on the educational experience of both learners
and teachers.
To complement the National Safe Schools Framework, the Ministry of Education, Arts and
Culture issued a circular entitled Zero Tolerance for Corporal Punishment in 2018, reiterating
and emphasising the prohibition on corporal punishment in schools. This circular instructed
all schools to implement a mechanism which would enable learners to report incidents of corporal
punishment without fear of victimisation, and to submit quarterly reports to the Ministry recording
complaints on this issue and action taken.
 Education Act 16 of 2001, section 56
(in the process of being replaced by a new Education Act
which is expected to have a similar or even stronger rule)
 Code of Conduct for Teaching Service, Government Notice 15 of 2004 (Government Gazette 3144),
regulation 65, “Part A. Teacher and Learner”, paragraph (i)
 Namibia’s National Safe Schools Framework, Part A: Introduction and Overview,
Ministry of Education, Arts and Culture and UNICEF, 2018, page 1
 “Zero Tolerance for Corporal Punishment”, Ministry of Education, Arts and Culture,
Circular: Form ED: 10/2018, 18 December 2018
 S v Van Zyl & Others 2016 (4) NR 1000 (HC)
 U v Minister of Education, Sports & Culture 2006 (1) NR 168 (HC)

Child Care and Protection Act: The prohibition on corporal
punishment at schools in the Education Act is
confirmed and extended by the Child
Care and Protection Act, which says
that a person may not administer
corporal punishment to a child in
a State or private school or in an
early childhood development centre. Violation of this rule could result
in cancellation of registration.
It could also lead to a criminal charge
of assault or a civil claim for damages.
 Child Care and Protection Act,

section 228(3)
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Education Policy on Corporal Punishment
Ministry of Education, Arts and Culture
“Corporal punishment is the use of physical pain for punishment. It includes caning, hitting,
smacking with a ruler, and all other forms of pain-inducing activity. School-age children are
learning about their dignity and sense of self-worth, and they look to the adults in their lives to
teach them about respect and their value as individuals. Adults serve as role models, fostering
children’s sense of dignity and value by creating a respectful and supportive environment that
includes clear boundaries and responsibilities.
Corporal punishment humiliates learners and undermines their dignity and their trust in, and
respect for, adults. Corporal punishment is categorised by law as child abuse, therefore all
incidents must be reported to the police.
Some teachers believe that corporal punishment is necessary to produce disciplined children
who perform well academically. They may consider it to be ‘best for the child’ and a means of
ensuring respect for elders. But corporal punishment does not help children to learn what was
wrong with their behaviour, nor does it help them to believe in their ability to act differently.
It also causes physical injury, distrust and low self-confidence, all of which can lead to further
misbehaviour. Additionally, it provokes fear, anger and shame, all of which obstruct learning.
Using a positive discipline approach brings many rewards, but can be challenging for teachers.
Schools should therefore support the teachers in practising positive discipline, including
providing training, materials and a consistent commitment to banning corporal punishment.”
 Namibia’s National Safe Schools Framework, Part B: Practical Guide for Building Safe Schools,
Ministry of Education, Arts and Culture and UNICEF, 2018, pages 59-60

“Any form of physical or psychological violence against a learner at any school or hostel is
prohibited. Physical violence includes any measure which imposes any degree of physical
harm to a learner, including corporal punishment. The prohibition also covers physical
violence administered indirectly, by a third person acting at the behest, or with the consent
or acquiescence of, any school personnel.
The Ministry of Education, Arts and Culture is committed to an education environment
characterized by positive discipline. The continued use of corporal punishment in some
schools, despite its illegality, may have created an impression that this practice is tolerated
by the Ministry. The Ministry would like to make it clear that, in line with the Namibian
Constitution, the relevant law on education and Namibia’s Safe Schools Framework, corporal
punishment will not be tolerated in any school setting. Victimisation of any learner, teacher
or other school personnel who reports the illegal use of corporal punishment will also not be
tolerated.”
 “Zero Tolerance for Corporal Punishment”,
Ministry of Education, Arts and Culture,
Circular: Form ED: 10/2018, 18 December 2018
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7. Corporal punishment of children in
criminal justice settings
Child Care and Protection Act, section 228(2)
Corporal punishment in terms of any law
“Any legislative provision and any rule of common or customary law authorising corporal
punishment of a child by a court, including the court of a traditional leader, is repealed to the
extent that it authorises such punishment.”

Namibian Supreme Court ruling: As noted above, the Namibian Supreme Court ruled in
1991 that corporal punishment by organs of state is a violation of children’s constitutional right
to human dignity. This case invalidated all provisions in the Criminal Procedure Act 51 of 1977
and other legislation which previously allowed whipping or caning as punishments for crimes
committed by adults or juveniles.
 Ex Parte Attorney-General, Namibia: Re: Corporal Punishment

by Organs of the State 1991 NR 178 (SC)

Child Care and Protection Act: The Child Care and Protection Act repeals any law (including
any rule of common law or customary law) which authorises corporal punishment of a
child by any court (including the court of a traditional leader). This essentially implements
the 1991 ruling of the Namibian Supreme Court that “the imposition of any sentence by any
judicial or quasi-judicial authority, authorising or directing any corporal punishment upon any
person is unlawful and in conflict with art 8 of the Namibian Constitution”.
The Child Care and Protection Act also says that a person may not administer corporal
punishment to a child in a prison or a police cell. This would apply to child offenders and
also to young children who are present in a prison or police cell
with an incarcerated parent. Violation of this rule could lead
to a criminal charge of assault or a civil claim for damages.
In addition, any criminal offence is grounds for disciplinary
proceedings under the Police Act 19 of 1990. The illegal
use of corporal punishment could also result in disciplinary
proceedings under the Public Service Act 13 of 1995 or the
Correctional Services Act 9 of 2012.
 Child Care and Protection

Act, sections 228(2)-(3), 231

 Correctional Services Act 9

of 2012, section 50(b)(iii)
 Police Act 19 of 1990,
sections 1 (definition of
“misconduct”), 18
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8. Why is corporal punishment bad for
children?
Why is corporal punishment a problem?
I

I

I

Corporal punishment can turn into serious physical abuse.
Corporal punishment teaches children that violence is an acceptable way of dealing
with issues.
Corporal punishment teaches children that it is okay to use violence against someone
you love.

I

Corporal punishment makes children more aggressive towards other children.

I

Children who are exposed to violence are more likely to be violent as adults.

I

Corporal punishment does not teach children the reason why their behaviour was wrong.

I

I

Corporal punishment can affect self-esteem by making the child feel scared, sad, ashamed
or worthless.
Corporal punishment can destroy the child's relationship with the parent or care-giver.

Child discipline is very important — without it, society would have many problems. The question
is what kind of child discipline is most effective.
 “Corporal Punishment”, Child Care and Protection Act Factsheet 19, Legal Assistance Centre,
Ministry of Gender Equality and Child Welfare, UNICEF and Embassy of Finland-Windhoek, [2017],
reproduced in Namibia’s National Safe Schools Framework, Part B: Practical Guide for Building Safe Schools,
Ministry of Education, Arts and Culture and UNICEF, 2018, page 60

A recent review of studies of corporal punishment conducted during the last fifty years,
involving more than 160 000 children, found that the more children are spanked, the more likely
they are to defy their parents and to exhibit anti-social behaviour, aggression, mental health
problems and intellectual difficulties. Studies have found that corporal punishment during
childhood is the strongest predictor of adolescent aggression years later. Studies of adults who
were spanked as children have similarly found that these adults are more likely than other
adults to suffer mental health problems and to behave in anti-social ways.
Corporal punishment sends a message that violence is acceptable, particularly when it is
used by a strong person against a weaker one, and it also teaches children that violence is
acceptable in family relationships. Some men, when asked why they beat their wives or partners,
talk about the need to “discipline” them, making the link between corporal punishment and
gender-based violence very clear. A Namibian study of imprisoned perpetrators of gender-based
violence found that significant numbers of these perpetrators had observed or experienced
parental violence in the home during their childhoods. Research in other countries shows
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strong associations between corporal punishment as a child and the tendency to abuse a spouse
or child later in life. Corporal punishment in adolescence is also associated with an increased
probability of using violence against a spouse later in life, or experiencing elevated levels of
marital conflict. A person who observes violent methods of conflict resolution as a child is
unlikely to have the capacity to deal with conflict in non-violent ways as an adult.
 Elizabeth T Gershoff and Andrew Grogan-Kaylor,
“Spanking and child outcomes: Old controversies and new meta-analyses”,
Journal of Family Psychology, Vol 30(4), June 2016
 Legal Assistance Centre, Corporal Punishment: National and International Perspectives, 2010

Why corporal punishment is NOT acceptable
1.

It teaches children that hurting others is okay: Children learn from adults how to
behave and interact with others.

2.

It breaks down the relationship between parent and child or teacher and child:
Children need to be able to trust parents and teachers to care for them and not to
hurt them. Physical punishment strains this relationship. Children may come to believe
that they deserve to be hurt, leading to low self-esteem. Children who are beaten may
become anxious or afraid of adults. They may also become angry, uncooperative and
resentful.

3.

It may damage children physically. Children may suffer permanent harm from corporal
punishment, such as deafness from a strike to the head or brain damage or death from
severe beatings. Physical punishment can break bones or damage internal organs.

4.

It opens the door to physical abuse. Physical abuse of children promotes the notion
that it is okay to hurt children. When parents or teachers are angry or distressed, it is
easy for them to overstep the limits that they have set for themselves, and the child may
be seriously hurt.

5.

It is not effective in the long term: Hurting children does not work well in changing
behaviour permanently, because it does not inform the child’s underlying attitudes and
values. The child does not learn self-control, but only how to respond to the control of
others, or how to lie and hide bad behaviour to avoid punishment.

6.

It damages children’s development. Children who are sad, confused, anxious or angry
cannot concentrate on the work and play they need to develop their potential. Research
shows that children who are disciplined at home in alternative ways, without being hurt,
do better at school than those whose parents use physical punishment. This is due, in
part, to the fact that parents who use alternative and positive methods of discipline teach
their children more communication and problem-solving skills.
 adapted and condensed from “Alternatives to Corporal Punishment”,
Prevention & Education Manual, ChildLine South Africa, 2012
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Arguments for
corporal punishment
Corporal punishment
is part of my religious
belief and culture.

Arguments against
corporal punishment
I

I

There is a difference
between a vicious
beating and a light
spanking or smack.

Corporal punishment
was used on me when
I was a child, and I do
not have any problems.

I

I

I
I

I

I

Daddy told me that
hitting is wrong. He
beat me with his belt
because I hit my little
sister. I am confused.

Other people interpret the same religious teachings to have
a different meaning that does not justify the use of corporal
punishment.
Wife-beating was also an accepted part of many cultures in
the past, but this is now changing.
This is true, but it is difficult to judge how the punishment
is perceived by the child who experiences it.
Adults who administer corporal punishment are not always
able to control themselves when they act in the heat of the
moment. This is why serious injuries and even death have
resulted from corporal punishment in Namibia.
Different people react differently to violence and aggression.
It is undeniable that Namibia as a whole is suffering unhealthy
levels of violence — so something is not well with our society
as a whole.
Alternative forms of discipline could teach children non-violent
ways of problem-solving.
Discipline is meant to teach a child the difference between
wrong and right. Corporal punishment is not effective in
this regard, because it makes children comply out of fear
instead of teaching them how they should behave.

My mother beats me sometimes. When I am grown up, I will
never beat my children because it is scary and it hurts.
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9. Alternatives to corporal punishment
Child Care and Protection Act, section 228(4)
Promoting alternatives to corporal punishment
“The Minister must take all reasonable steps to ensure that —
(a) education and awareness-raising programmes concerning the effect of subsections (1),
(2) and (3) are implemented in all the regions in Namibia; and
(b) programmes and materials promoting appropriate discipline at home and in other contexts
where children are cared for are available in all the regions in Namibia.”

The Child Care and Protection Act gives the Minister responsible for child welfare a duty to
provide education and awareness-raising programmes on the rules on corporal punishment,
and to promote alternative forms of discipline which have a more positive impact on children,
in all regions of Namibia.
 Child Care and Protection Act, section 228(4)

I have to beat my
children to teach them
how to behave well.

18
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It is true that children need discipline. But beating is not very
effective. It frightens children so that they stop their bad behaviour
for the moment. But it does not teach children how to understand
right and wrong so that they can behave better in the future. I am
going to talk to you about some more effective forms of discipline.
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The Legal Assistance Centre has produced comics, animations, a film
and other materials on alternatives to corporal punishment.

1

2

3

4

5

6

1. Research Report: Corporal Punishment: National and International Perspectives
(2010)
2. Research Brief: Corporal Punishment: National and International Perspectives
(2016)
3. Factsheet: The Links between Corporal Punishment and Gender-Based Violence
(2017)
4. Comic: Alternatives to Corporal Punishment (disciplining young children)
5. Comic: Alternatives to Corporal Punishment (disciplining teens)
6. Film: A Betta Way
7. Animation: Alternatives to Corporal Punishment
These and other Legal Assistance Centre materials on corporal punishment are
available free of charge at www.lac.org.na.
7
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SUGGESTIONS FOR POSITIVE DISCIPLINE
1. Give praise: If you praise children when they obey or do things well, this encourages them to
model their behaviour through positive reinforcement. Praise also encourages them to learn
self-discipline. Rewards for good behaviour could range from telling the child a story at bedtime to allowing the child to visit a favourite friend or relative.
2. Lead by example: If a child is not allowed to use dirty language or to swear, neither should you.
Practice what you preach.
3. Be realistic: There is no point in punishing a baby for crying because he or she is hungry, or
a two-year-old who runs into the road in front of cars because this is what can be expected
from children at those stages of development. Instead, keep children safe by removing the
possibility of physical danger. For example, make sure that your baby can’t reach the fire or
the paraffin bottle or hold your child’s hand when you are walking on the road.
4. Restorative justice: Restorative justice practices are well-known in African culture. They
involve bringing ‘victim’ and ‘offender’ together in a meeting to discuss how to repair any
harm caused, and how to prevent future misbehaviour.
5. Explain: Don’t threaten or shout at children. It is better if children do as you ask because they
understand the reasons for the requested behaviour, rather than because they are frightened
or bullied.
6. Use ‘good’ words to describe children: Bad-mouthing and humiliation lower self-esteem in
children and can become self-fulfilling prophesies. Telling children that they are lazy, stupid or
bad can cause them to give up on themselves.
7. Be respectful: It is vital to treat any person, including a child, with respect. If there is respect for
a child’s thoughts and feelings, the child will be more likely to act respectfully towards others.
8. Negotiate a compromise: Sometimes parents and care-givers feel that if they give in just
once, the child will take advantage of the situation and become more disobedient. However,
sometimes it may be best to reconsider the demands being placed on the child and agree to
a compromise that will not endanger the child’s safety or hurt anyone else.
9. Use guidance and counselling: Guidance and counselling can be used more effectively
with older children. Call on another teacher or relative or an older person in the family or
community whom the child respects. Ask this person to discuss problematic behaviour with
the child and to provide guidance on expectations for the future.
10. Children learn by doing: Give the child a task to perform that is related to what the child
has done wrong. Children who have to repair, clean or tidy something that they damaged or
dirtied will be less likely to repeat that behaviour in future.
Adults who are concerned with the disciplining of children should
negotiate with young people to set limits, consequences and rewards.
This empowers children and gives them a sense of responsibility.
Children need to know their rules and limits.
The consequences for breaking the rules should be simply and clearly discussed with them.
 adapted and condensed from “Alternatives to Corporal Punishment”,
Prevention & Education Manual, ChildLine South Africa, 2012
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n certain circumstances, persons who provide entertainment to children must
take specified steps to ensure that the entertainment takes place in a safe
environment. The rules apply to situations where the majority of people attending
the event will be children, and the total number of persons in attendance is
expected to be more than 50.
This chapter covers events attended by children. See Chapter 26 of this Guide
for information about events involving child participation. Both sets of rules
will apply to some events.

In situations where:
I the majority of the people
attending the entertainment
will be children
AND
I the total number of people
in attendance (adults plus
children) is expected to be
more than 50.

The person providing or hosting the event must:
I determine the number of people who can safely
attend the event/venue
I station a sufficient number of adult attendants to
ensure that this maximum number is not exceeded
I control the movement of people while they are
entering and leaving
I take all other reasonable precautions for the safety
of the people attending the event/venue.
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1. International framework
The Convention on the Rights of the Child requires States generally to ensure that children
have the protection and care that is necessary for their well-being. One area where children
may be vulnerable to harm is at large entertainment events, particularly where such events have
a profit-making motive. This is the rationale for requiring the organisers of large events for
children to take special safety precautions. The rules are reasonable safety precautions which
most event organisers would apply as a matter of common sense. They may overlap with local
authority regulations about public events in some cases. They are designed primarily to prevent
unscrupulous exploitation of children who attend events by organisers who might care more
about money than safety.
 Convention on the Rights of the Child, Article 3

2. What events are covered by the safety rules?
(1) The Child Care and Protection Act requires that a person providing entertainment to
children OR a person hosting any performance or event, must follow the safety rules where –
I the majority of the people expected to attend the event are children AND
I the total number of persons in attendance is expected to be more than 50.
The rules apply to events held at any premises or in any enclosure – thus covering both
indoor and outdoor events. For example, these rules would apply to a celebration of the
Day of the African Child held in an outdoor stadium, a performance for children at an
indoor theatre or an outdoor amphitheatre, a sports event for children or the showing of a
children’s movie. The minimum number is designed to exclude small gatherings, such as
children’s parties and other private social events.
(2) The Minister may make a written designation of other facilities that provide “entertainment
or recreation to children” for the purposes of requiring such facilities to comply with the
safety rules for children – even if they do not satisfy the requirement of hosting events
attended by more than 50 people, a majority of whom are children. If the Minister designates
a facility in this way, then the person in control of the facility is responsible for ensuring
that the rules are followed. For example, the Minister might designate public swimming
pools as facilities which must comply with the safety requirements, since swimming pools
generally attract a large number of children – even though it may not be the case that the
persons who come to swim always include a majority of children.
 Child Care and Protection Act, section 229(1)-(2)

3. The safety rules
Who is responsible for compliance with the rules?: Responsibility lies with –
I the person providing the entertainment
I the person hosting the performance or event
I the person in control of a facility designated by the Minister.
Note that the term “person” can include a “legal person” such as a company. Also, note that the
responsibility does not lie with the owner or lessor of the premises unless the owner or lessor
is the person organising the entertainment or controlling the facility.
 Child Care and Protection Act, section 229(3)
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THE RULES:
(1) No overcrowding: The responsible person must determine the number of people, including
children, who can safely be accommodated at the venue, and in each part of the venue.
This rule is designed to prevent congestion which might result in injury.
(2) Adult attendants: The responsible person must station a sufficient number of adult
attendants to ensure that the maximum number of people which can be accommodated
is not exceeded. For example, imagine a situation at a music performance where children
leave their seats and stampede towards the stage to get closer to a popular performer. This
could result in injury, or block the entrances and exits.

(3) Controlled movement: The responsible person must control the movement of people
entering and exiting the venue, moving around inside the venue and moving between different
parts of the venue. This rule would help to make sure that children can be evacuated in an
orderly way if there was a fire or some other emergency at the venue. It would also help a
crush at entrances and exits where children might be injured.
(4) Other reasonable precautions: The responsible person must take all reasonable pre
cautions for the safety of the children and other people attending the entertainment. The
Act does not provide any further detail. The precautions should be those which would
prevent injury to children. For example, the venue would need to be structurally sound
with adequate ventilation and fire control measures. It would need to have a sufficient
number of entrances and exits to accommodate the expected number of persons who will
attend. A large venue should have clearly-labelled exits.
(5) No alcohol or tobacco products provided to children: No alcohol or tobacco products
may be sold, served or otherwise made available to children (persons under age 18 years)
at venues or events covered by the rules. This rule overlaps with other prohibitions on
underage drinking and smoking. It helps to ensure that there are no gaps in the rules
which can be exploited.
Enforcement: Police, or persons authorised by a local authority or regional council, are
empowered to enter premises in order to inspect the situation, to see if the rules for child
entertainments are being followed. This power applies in any situation where they reasonably
suspect that a child entertainment or recreation is being provided, or going to be provided.
A person authorised by a local authority or regional council to carry out such an inspection
must be given some identification to verify their authority, and must produce that identi
fication on demand. (Police would have the normal police identification.) The person carrying
out the inspection may check that the event complies with the rules in the Child Care and
Protection Act, or with other structural, safety, health or other requirements imposed by any law.
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This person has the power to –
z require any person to disclose information orally or in writing about anything that gives rise
to a reasonable suspicion that an offence in terms of the Act may have been committed
z require that such information be given under oath or affirmation
z inspect any relevant record or document
z question a person about a relevant record or document
z copy any relevant or document, or remove it to make copies or extracts
z require a person to produce or deliver any record or document for inspection
z question any person about an article or substance which he or she reasonably suspects
may have been used in violation of the Act
z remove such an article or substance if necessary
z record information by any method, including by means of photographs or videos.
A search of a building or structure used as a residence may not be carried out without a
search warrant, unless the owner or occupier of the residence consents to the search, or
there are reasonable grounds to believe that a search warrant would be granted but the delay
in obtaining the warrant would defeat the objects of the search. The person carrying out
the inspection must provide receipts for anything which is removed, and return anything
removed within a reasonable time period unless it is seized as evidence.

Criminal penalty: A person who violates the rules commits a crime which is punishable by a
fine of up to N$20 000 or imprisonment for up to 10 years, or both. Note that the rules against
providing alcohol or tobacco products to children can be violated by anyone. The other rules
apply only to the responsible person, and so could only be violated by that person.
 Child Care and Protection Act, section 229(3)-(7), read together with section 77(3)-(7)

Alcohol, tobacco and drugs
These provisions are discussed in detail in Chapter 23 of the Guide.
It is illegal for a person under age 18 to consume, produce or possess alcoholic beverages. A person
under age 18 who does any of these things can be fined up to N$300 and/or required to attend an
educational programme on the dangers of underage drinking.
Any person who sells or supplies alcohol to an underage person can be fined up to N$5 000 or imprisoned
for up to one year, and be required to attend an educational programme on the dangers of underage
drinking. Repeated offences can lead to the loss of a liquor licence, and even to disqualification from
ever holding another liquor licence.
It is also illegal for any person, including a parent, to –
I coerce any child under age 18 to drink an alcoholic beverage or to take an illegal drug;
I allow or encourage any child under age 18 to take any illegal drug; or
I allow or encourage any child under age 16 to drink an alcoholic beverage.
The penalty is a fine of up to N$20 000, imprisonment for up to five years, or both. The convicted person may
also be required to attend an educational programme on the dangers of underage drinking or drug abuse.
It is illegal for any person to sell or supply any tobacco products to persons under age 18. The penalty
is a fine of up to N$100 000, or imprisonment for a period of up to five years, or both.
 Liquor Act 6 of 1998, section 56 and 72(2A)-(2C), as amended by Child Care and Protection Act, section 257(4)
 Tobacco Products Control Act 1 of 2010, section 18
 Child Care and Protection Act, section 230
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nderage drinking is a significant problem in Namibia. To address this issue, the
Child Care and Protection Act amends the Liquor Act 6 of 1998 to make it clearer
and to cover some neglected issues. The amendments –
� require alcohol sellers to confirm the age of the buyer by checking identification
� strengthen offences and penalties for using fake IDs, and authorise liquor-licence
holders to confiscate fake IDs and hand them over to the police
� prohibit children under age 18 from being present in certain types of drinking
establishments except when accompanied by a parent or guardian
� prohibit the manufacture of homemade alcoholic beverages by children
� authorise police to confiscate alcohol from persons under age 18.
These amendments also make it illegal for anyone to sell or provide liquor to a parent
or care-giver who is accompanied by a child if the parent or care-giver appears to
be intoxicated, or in any other circumstances where there is concern about the child’s
safety. It is furthermore now illegal for an adult to force, allow or encourage children
to drink alcohol or take illegal drugs.
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1. International framework
Article 33 of the Convention on the Rights of the Child requires States to take measures “to
protect children from the illicit use of narcotic drugs and psychotropic substances as defined
in the relevant international treaties”. This does not include alcohol. There are three major
international treaties on drugs: (1) the Single Convention on Narcotic Drugs, 1961 as amended
by the 1972 Protocol; (2) the Convention on Psychotropic Substances of 1971; and (3) the
UN Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, 1988.
There is, however, no international treaty which covers alcohol. The Framework Convention on
Tobacco Control, 2003, adopted under the World Health Organisation Constitution, provides
rules for governing the production, sale, distribution, advertisement and taxation of tobacco.
Some groups advocate a Framework Convention for Alcohol Control which would take a
similar approach.
The Convention on the Right of the Child is relevant to children’s use of alcohol as part of “the
right of the child to the enjoyment of the highest attainable standard of health” (Article 23).
Some of the General Comments of the Committee that monitors the Convention have linked
alcohol use to other rights as well. For example, General Comment No. 3 notes that “the use
of substances, including alcohol and drugs, may reduce the ability of children to exert control
over their sexual conduct and, as a result, may increase their vulnerability to HIV infection”.
General Comment No. 20 , in its discussion of the protection of children from all forms of
exploitation and abuse, reaffirmed that 18 should be the minimum age for the purchase and
consumption of alcohol and tobacco “in view of the degree of risk and harm associated with
their use.”
 Convention on the Rights of the Child, Articles 23, 33
 Committee on the Rights of the Child, General Comment No. 3 (2003),

paragraph 39; General Comment No. 20 (2016), paragraph 40
 Implementation Handbook for the Convention on the
Rights of the Child, UNICEF, 2007, page 507

The World Health Organisation has issued a Global strategy to reduce the harmful use of
alcohol, developed through close collaboration between WHO Member States and the WHO
Secretariat and approved by the World Health Assembly in 2010.
This strategy identifies regulation of the availability of alcohol as being important for reducing
the harmful use of alcohol, and preventing easy access to alcohol by vulnerable and high-risk
groups. It identifies several policy options and interventions to support this strategy:
(1) placing reasonable limitations on the distribution of alcohol and the operation of alcohol
outlets in accordance with cultural norms, by measures such as –
I a licensing system, or public health oriented government monopolies
I regulating the number and location of on-premise and off-premise alcohol outlets
I regulating days and hours of retail sales
I regulating the modes of retail sales
I regulating retail sales in certain places or during special events;
(2) setting an appropriate minimum age for purchase or consumption of alcoholic beverages
and other policies which raise barriers against the sale of alcohol to adolescents and the
consumption of alcoholic beverages by adolescents;
(3) adopting policies to prevent sales to intoxicated persons and those below the legal age, and
considering mechanisms that place liability on sellers and servers in respect of this issue;
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(4) setting policies regarding drinking in public places or at official public agencies’ activities
and functions; and
(5) adopting policies to reduce the illicit production, sale and distribution of alcoholic beverages,
and to regulate or control informal alcohol.
Another concern with particular relevance to youth is the marketing of alcohol to young people
and adolescents. Alcohol marketing uses increasingly sophisticated advertising and promotion
techniques, including linking alcohol brands to sports and cultural activities, sponsorships
and product placements. New marketing techniques utilise e-mails, text messages and social
media. Advertising that targets young adult consumers almost inevitably reaches children who
are under the legal minimum age for drinking. Policy options and interventions on this issue
include:
(1) setting up regulatory frameworks, supported by self-regulatory measures, for alcohol
marketing that –
I regulate the content and the volume of marketing
I regulate direct or indirect marketing in certain media, or all media
I regulate sponsorship activities that promote alcoholic beverages
I restrict or ban promotions in connection with activities targeting young people
I regulate new alcohol marketing techniques, such as those on social media
(2) developing effective systems for monitoring the marketing of alcohol products
(3) setting up effective systems for addressing infringements of marketing restrictions.
 World Health Organisation, Global strategy to reduce

the harmful use of alcohol, 2010, Areas 5 and 6

Evidence from a range of settings demonstrates the importance of a legal framework for reducing the physical availability of alcohol that encompasses restrictions on both the sale and serving
of alcohol. Having a licensing system for the sale of alcohol allows for the opportunity for control,
since infringement of laws can be met by revocation of the licence. Implementation of laws that
set a minimum age for the purchase of alcohol show clear reductions in drinking-driving casualties
and other alcohol-related harm; the most effective means of enforcement is on sellers, who have
a business interest in retaining the right to sell alcohol. An increased density of alcohol outlets is
associated with increased levels of alcohol consumption among young people, increased levels of
assault, and other harm such as homicide, child abuse and neglect, self-inflicted injury, and, with
less consistent evidence, road traffic injuries. Reducing the hours or days of sale of alcoholic beverages leads to fewer alcohol-related problems, including homicides and assaults.
 World Health Organisation, Global strategy to reduce
the harmful use of alcohol, 2010, Annex II, paragraph 6

Namibia is a party to the African Youth Charter, which focuses on the rights of persons
between the ages of 15 and 35. As part of the right of youths to enjoy the best attainable state
of physical, mental and spiritual health, Article 16(2)(j) of the Charter calls upon States to
“take legislative steps such as banning advertising and increasing price in addition to instituting
comprehensive preventative and curative programmes [to] control the consumption of tobacco,
exposure to environmental tobacco smoke and alcohol abuse”.
 African Youth Charter, Article 16(2)(j)
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2. Rules on underage drinking
The Child Care and Protection Act amends the Liquor Act to expand and strengthen the provisions
aimed at underage drinking. This section does not discuss the Liquor Act as a whole, but only the
amended rules aimed at preventing the use of alcohol by persons under age 18.

Terminology: The rules refer to “liquor”, “light liquor” and “refreshments”. These terms have
specific definitions for the purpose of the Liquor Act.

“Liquor” means –
I any liquor, wine or beer (excluding methylated spirit) which is 3% alcohol or more
I tombo or any other traditional or non-traditional drink which is 3% alcohol or more
I any other “drink or concoction” declared to be liquor by the Minister responsible for trade
and industry, by notice in the Government Gazette.
“Methylated spirit” refers to a type of alcohol which is made unfit for drinking while
still being suitable for industrial or domestic purposes. It has additives to make it
bad-tasting, foul-smelling, or nauseating to discourage recreational consumption. It
is sometimes dyed in an unusual colour to differentiate it from alcohol intended for
human consumption.
“Light liquor” means any liquor which contains not more than 16% alcohol.
“Refreshments” refers to non-alcoholic drinks or snack foods.
References to a “licensee” refer to a person who holds a liquor licence in terms of the Liquor
Act.
 Liquor Act 6 of 1998, section 1

Minimum age for drinking or possessing liquor: It is illegal for a person under the age
of 18 to consume, produce, possess or import liquor, or to supply liquor to any other person.
Note that the law does not penalise children for buying alcohol, but only for consuming it
or possessing. The duty not to sell alcohol to minors falls on the seller. However, once a
minor has completed a purchase, the minor would illegally be in possession of the alcohol
in question.
A member of the police or a municipal police force can immediately confiscate liquor in
the possession of someone who is underage, without a warrant. This applies to liquor in an
opened or unopened container in the possession of someone who cannot provide reasonable
proof that he or she is age 18 or over. The usual rules for seizure and forfeiture in criminal
cases will apply.
 Liquor Act 6 of 1998, section 56(10)-(12)

Sale and supply: It is illegal for any person to sell or supply liquor to a person under age 18.
 Liquor Act 6 of 1998, section 56(1)
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It is also illegal to sell or serve alcohol products, or to otherwise make them available,
to children under age 18 at places of entertainment where a majority of the persons in
attendance are children and the total number of people present (counting adults and
children) is more than 50. This rule overlaps with the prohibition on the sale and supply of
alcohol to children in the Liquor Act. However, the rule in the Child Care and Protection
Act applies to any “alcohol product”, regardless of the level of its alcohol content.
 Child Care and Protection Act, section 229(4)

Duty to verify age: A person who intends to sell or supply liquor to another person is required
to take reasonable measures to determine the age of that other person. The most obvious way
to verify a person age is to demand an ID. This provision was added by the Child Care and
Protection Act, with a view to making the duty not to sell alcohol to minors more meaningful
in practice, and easier to enforce.
 Liquor Act 6 of 1998, sections 56(2)

Duty to exclude minors from certain premises:
It is illegal for any person, including a licensee, or a
manager or employee of a licensee, to allow a person
under the age of 18 years to be present in a licensed or
unlicensed shebeen, a night club or a dance hall – unless
the minor is accompanied by his or her parent, guardian
or care-giver. The licensee, or manager or employee,
must take reasonable measures to determine the age
of a person suspected to be under the age of 18 years
(such as demanding an ID before admitting them) or
to determine whether an adult accompanying a minor
is in fact that minor’s parent, guardian or care-giver.

Nice try. You cannot be this kid’s father
– you are only 3 years older than him!

A “shebeen” refers to any premises used exclusively
or mainly for the sale of light liquor and refreshments
to the public, or the consumption of light liquor and
refreshments on the premises by members of the public. It includes a “tavern” (which is not
defined). The Liquor Act does not define the terms “night club” or “dance hall”.
The presence of minors on a premises which serve mainly alcohol may be easier to enforce
than the actual sale of alcohol to minors. This rule could also help to prevent situations
where older youths purchase alcohol for the underage drinkers in their party.
In other countries, similar rules are enforced by means of unannounced visits to premises
by police officers, often undercover, to see if the venue is actually checking IDs. Since
a liquor licence-holder who repeatedly fails to comply with the law could lose his or her
licence, there is a powerful incentive to follow the rule.
 Liquor Act 6 of 1998, section 56(3)-(4)
TECHNICAL NOTE: Subsections 56(3) and 56(4) are inconsistent in their use of
“employee” and “employer”; “employee” seems to have been the intended word in both.
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Duty not to endanger a child by providing alcohol to
an intoxicated adult: It is illegal for any person, including a
licensee, or a manager or employee of a licensee, to sell or provide
liquor to a parent, guardian or care-giver who is accompanying
a child if that adult giver reasonably appears to be intoxicated,
or in any other circumstances where there is concern about the
health, safety or well-being of the child. For example, suppose
that a parent brings a baby or a toddler along to a shebeen. If the
parent becomes intoxicated, he or she would no longer be in a position to make sure that the
child remains safe. Continuing to serve alcohol to that parent could endanger the child.
 Liquor Act 6 of 1998, section 56(5)
TECHNICAL NOTE: Subsection 56(5) appears to have been intended
to refer to an “employee” rather than an “employer” of a licensee.

Misrepresentation of age: It is illegal for a minor to falsely represent himself or herself, or
any other person, as being age 18 or older for the purpose of obtaining liquor or gaining access
to premises where the presence of minors is restricted. This would include presentation of a
false ID or an ID belonging to some other person, or lying about age.
 Liquor Act 6 of 1998, section 56(6)

False IDs: It is illegal for anyone to make a false
document, sell or supply a false document, or deface
or alter any document if that person knows or suspects
that the document may be used to get around any of
the rules about minors and alcohol.
It is also illegal to provide any document which has
some evidence of age to another person, knowing
or suspecting that it will be used to get around any
of the rules about minors and alcohol – no matter
whether the document itself is fake or genuine.
For example, this would apply to someone over age
18 who loans an ID to a minor so that the minor
can buy alcohol or get into a night club.

This does not
look like you.

It is me. I just
changed my hairstyle!

Did you also change the shape of your eyes,
nose and chin? This is a photo of someone
else. This is not your ID. I am going to have to
confiscate this ID and report it to the police.

A licensee, or a manager or employee of a licensee, who has a reasonable suspicion that a document
is being presented in violation of any of these rules must confiscate the document and submit it
to the police or municipal police within 48 hours for purposes of an investigation. These rules
were added to the Liquor Act by the Child Care and Protection Act to facilitate meaningful
enforcement of the rules on underage drinking. Where a document is handed over to the police
for investigation, the usual rules for seizure and forfeiture in criminal cases will apply.
 Liquor Act 6 of 1998, section 56(7)-(9), (12)

Penalties: A person age 18 or older who violates any of these rules can be fined up to N$5 000
and/or imprisoned for up to one year and/or required to attend an educational programme
on the dangers of underage drinking. Repeated offences can lead to the loss of a liquor licence,
and even to disqualification from ever holding another liquor licence.
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A person under age 18 who violates these rules can be fined up to N$300 and/or required to
attend an educational programme on the dangers of underage drinking.
Note that the penalties for minors do not include imprisonment., The emphasis is on
deterrence and education, rather than on punishment.
 Liquor Act 6 of 1998, sections 72(2A)-(2C)

3. Coercing, allowing or encouraging
underage drinking
It is illegal for any person, including a parent, to –
I coerce any child under age 18 to drink an alcoholic beverage
I to allow or encourage any child under age 16 to drink an alcoholic beverage.
The penalty is a fine of up to N$20 000, imprisonment for up to five years, or both. The
convicted person may also be required to attend an educational programme on the dangers of
underage drinking or drug abuse.
There is an exception for the use of alcohol in generally-recognised religious sacraments, such
as providing wine as part of communion.
This provision is intended to address situations such as where parents take young children
to shebeens and give them alcohol to keep them quiet.
Why is the age for allowing or encouraging children to drink alcohol set at 16 instead
of 18? The idea was to permit parents to introduce children who are approaching the
legal drinking age to responsible drinking in their own homes or other private and secure
environments, such as by allowing them to taste wine or beer at a family lunch or a wedding.
Also, a parent may be aware that an older child is experimenting with alcohol, and should
not be legally obliged to stop this on pain of a criminal penalty if the child is at least age 16.
It is probably better to provide an older adolescent with guidance about responsible drinking
than to create a situation which encourages that adolescent to drink secretly rather than
confiding in a parent or another trusted adult.
However, it remains illegal for anyone to supply alcohol to a child under age 18 – which
would make the exception almost impossible to utilise in most practical situations.
 Child Care and Protection Act, section 230

4. Using alcohol for illegal sex with children
The Combating of Immoral Practices Act 21 of 1980 was amended by the Child Care and
Protection Act to expand the rule protecting “females” from being made drunk or drugged
for the purposes of sex, in order to apply this protection to all children, male and female.
The amendments also doubled the penalty for this crime. It is illegal in terms of the amended
provision for anyone to give a child any drug or intoxicating liquor with the intent to stupefy
or overpower that child for the purposes of engaging in sexual conduct with that child, or
enabling another person to do so. The penalty is imprisonment for up to ten years.
 Combating of Immoral Practices Act 21 of 1980, section 16
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Other relevant rules in the Liquor Act
These rules may also be particularly relevant to the enforcement
of the prohibitions on underage drinking.
I

I
I
I

Every licenced premises open to the public must, during the hours when it is open for
business, display a notice stating that it is prohibited by law to sell a drink containing more
than 3% alcohol to any person under the age of 18.
It is illegal for any person, regardless of age, to consume liquor in a public place.
It is also illegal for anyone to be intoxicated at any licensed premises or in a public place.
A “public place” for the purpose of these rules means “any square, garden, park, recreation
ground, show ground, rest camp or other open or enclosed space
intended for the use, enjoyment or benefit of the public”.
 Liquor Act, sections 1, 49(b), 57, 71(1)(h)-(i)
(These rules were not changed by the Child Care and Protection Act.)

Other protective measures for
children who are using or abusing alcohol
One component of prevention and early intervention services is providing families with
information about the dangers of alcohol and other drugs, and assisting them to address abuse
of alcohol or drugs by any family member — which could include a child. See Chapter 13 of this
Guide for more information on prevention and early intervention services.
A child who is addicted to alcohol or another dependence producing drug, and is without any support
to obtain treatment for such dependency, is a child in need of protective services. A professional
who works with children would have a duty to report a suspicion that a child falls into this category.
A children’s court could, at the conclusion of a child protecting hearing, order appropriate services
for such a child. See Chapter 14 of this Guide for more information on child protection proceedings.
A staff member at a children’s facility is required to report to the manager of the facility any
substance abuse by a child in the care of the facility (regardless of whether it takes place on or off
the premises), or any incident where a child is under the influence of alcohol on the premises.
The manager must promptly notify the parent, guardian or care-giver of the situation, and of what
steps have been taken. This rule applies to residential child care facilities (which include places
of safety, children’s homes or child detention centres), places of care (creches, day care centres,
etc which care for more than six children), ECD centres or shelters (facilities used for services or
accommodation for abused adults and children, or for children living or working on the streets).
 Child Care and Protection Act, sections 130(4)(c), 131(1)(e), 132
 Child Care and Protection Regulations, regulation 13

Currently the age at which alcohol can be obtained in Namibia is 18. However, in society,
minors have access to alcohol as early as the ages of four and five. Having shebeens and bars in
our neighbourhoods is looked upon as being normal. Parents and the community at large turn a
blind eye. However, we often don’t know the long-term effects that alcohol has on our bodies.
Most of us minors know that if you drink in excess you will get drunk, tipsy and have a terrible
hangover the next day. But alcohol is actually a depressant, can be addictive and can have longterm health effects. I suggest that our government have an annual Alcohol Awareness Campaign
to educate 18-year-olds about what drinking alcohol can mean.
 comment from high school student in Windhoek
during consultations around draft Child Care and Protection Bill
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T

he Child Care and Protection Act, enacted at a time when Namibia had no
dedicated legislation on child justice, provides basic protection for children
in prisons or police cells. The Child Care and Protection Act requires that such
children must be held separately from adults, with a few exceptions:
� Children may eat or exercise in the same room as adults provided that there
is proper supervision by a state official.
� Children may stay with a detained parent, guardian or care-giver under
prescribed conditions if this is in the child’s best interests. A social worker
will assess the situation in such cases.
The Act also requires that children awaiting trial must be held separately from
children who have been convicted and sentenced, and in conditions which reduce
the risk of harm to the children in question. The Act requires specific recordkeeping about children in prisons or police cells, and provides for social worker
investigations and appropriate follow-up in the case of a complaint about the
situation of any child in a prison or a police cell.

1. Background
The rules discussed in this Chapter apply to any child who is present in a place used as a prison
or a police cell. This could be
I a child who is in conflict with the law (a child who has been arrested and is awaiting trial
on a criminal charge or a child who has been convicted of a crime)
OR
I a child in the care of a parent, guardian or care-giver who is awaiting trial or has been
convicted of a crime.
The Child Care and Protection Act does not address the general position of children
in conflict with the law. As of 2019, a draft Child Justice Bill was under discussion.
That Bill was expected to address the issue of child offenders comprehensively, including
new rules about the age of criminal responsibility and procedures for diverting children
out of the criminal justice system in appropriate cases. Some special protections for
“juveniles” (under age 18) are also contained in the Criminal Procedure Act 51 of
1977.
The Child Care and Protection Act provides certain basic protections for the safety of
children in prisons and police cells. These rules address concerns which emerged after
a 2014 incident where a toddler in a Wanaheda police cell with her mother was allegedly
beaten to death by another adult female inmate in the wake of an argument with the
toddler’s mother. This incident led to an investigation by Namibia’s Ombudsman as well
as the Namibian Police. The Report of the Ombudsman found that the best interests
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of the deceased child did not enjoy the primary consideration which should have been
afforded in this tragic case, because of a lack of cooperation and collaboration between
the different role players.
The term “prison” has been replaced in Namibia by the term “correctional facility” since
the Child Care and Protection Act was drafted. In terms of the Correctional Services Act 9
of 2012, “correctional facility” includes prisons established under the previous Prisons
Act 17 of 1998, as well as correctional facilities established under the current law. The term
also includes a place declared by the Commissioner-General as a temporary correctional
facility, and, for certain limited purposes, every place used as a police cell or lock-up.
The rules on children in a prison or police cell refer to situations where the child is
accompanying a “care-giver”. A care-giver is someone other than a parent or guardian
who takes primary responsibility for the day-to-day care of a child. It includes –
z a foster parent
z a kinship care-giver, which means a relative or close family friend who is caring for
a child with the permission of the parent or guardian, in terms of a kinship care
agreement or in terms of a court order
z a primary caretaker, which means a person, whether or not related to the child, who
takes primary responsibility for the daily care of the child with the express or implied
permission of the child’s parent or other custodian
z a person who is caring for a child in a place of safety
z the person who is the head of a facility such as a children’s home or a child detention
centre where the child has been placed
z the head of a child-headed household where the child in question stays.
 Child Care and Protection Act, sections 1, 231(1)
 Correctional Services Act 9 of 2012, section 1 (definition of “correctional facility”)
 “A Report by the Ombudsman on the Circumstances which led to the Detention of a

Four Year Old Boy with his Mother in the Wanaheda Police Cells: An omission to act or a
dereliction of duty – Who is to be blamed?”, Office of the Ombudsman, 15 May 2014

1.1 Children in conflict with the law
The Criminal Procedure Act 51 of 1977 contains several provisions which are aimed at mini
mising the detention of juveniles.
It provides that a court or a police official may place
a juvenile accused who is awaiting trial, or awaiting
the conclusion of a trial, in a place of safety – as an
alternative to being detained in custody – if release
on bail is not appropriate.

A “place of safety” is a place approved
by the Ministry for the short-term,
temporary reception and care of children.
 Child Care and Protection Act,
section 64

It also provides that a court which is conducting a criminal trial may convert the proceeding
into a child protection enquiry if it appears that the juvenile accused may be a child in need of
protective services. For example, the child may have been forced into criminal activity by an
adult, or driven into crime by neglect, poverty or substance addiction. This could mean that the
child needs assistance rather than criminal punishment.
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If the juvenile is convicted, the Criminal Procedure Act empowers
the court to –
I place the juvenile under the supervision of a probation officer
I place the juvenile in the custody of a suitable person (which
may also involve supervision by a probation officer)
I send the child to a child detention centre instead of to
prison.

A “child detention centre”
is a facility used for the
reception, care and training
of children in conflict with
the law, or with behavioural
or emotional difficulties.

 Criminal Procedure Act 51 of 1977, sections 71, 254, 290

 Child Care and
Protection Act,
section 69

The Correctional Services Act 9 of 2012 provides that juvenile offenders (offenders under
age 18) should be kept separately from others “so far as the correctional facility accommodation
renders it practicable”. It applies the same qualified rule to the separation of convicted and
unconvicted offenders, and the separation of female prisoners from male prisoners.
There is a strict requirement on the supervision of female prisoners by female staff, with no
exceptions: “Female offenders must at all times, during their detention or imprisonment, be
under the care, custody and supervision of female correctional officers, who are responsible
for their discipline.”
This Act states that juveniles who are awaiting trial, or awaiting the conclusion of their trials,
must not be detained in a correctional facility, unless, in the opinion of the court, (1) such
detention is necessary and (2) no other suitable place of detention such as a place of safety or
a child detention centre is available. Suitability must be assessed in light of a juvenile’s age, sex
and character, and the nature of the offence with which he or she is charged.
The rule on female supervision of females in detention also applies to juveniles prior to conviction:
“Where a female juvenile is detained in a correctional facility, she must at all times be under
the care and charge of a female correctional officer.”
 Correctional Services Act 9 of 2012, sections 64(1), 66, 69
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The Operational Guidelines of the Namibian Police require the “strictest precautionary measures”
to prevent children who are detained from coming into contact with adult prisoners. They state
that children under age 16 shall not be detained in police cells if it is possible to accommodate
them in any other approved place, and that young offenders under age 18 shall be detained
separately from adult prisoners.
 Operational Manual, Namibian Police, paragraph C4, as described in “A Report by the
Ombudsman on the Circumstances which led to the Detention of a Four Year Old Boy with
his Mother in the Wanaheda Police Cells: An omission to act or a dereliction of duty –
Who is to be blamed?”, Office of the Ombudsman, 15 May 2014, paragraph 4.3

1.2 Children who are accompanying detained parents,
guardians or care-givers
Pregnant inmates: The Correctional Services Act 9 of 2012 provides that a female offender
who is pregnant must be admitted into a female correctional facility or into a section of a
correctional facility where female offenders are kept separately from males. It also requires
provision for pre-natal and post-natal care and treatment. Arrangements must be made for
babies to be delivered in a hospital outside the correctional facility – but if it should happen
that a child is born in a correctional facility, this fact must not be mentioned on the child’s birth
certificate (to avoid possible stigma).
 Correctional Services Act 9 of 2012, section 62(3)-(4)

Mothers and children: The Correctional Services Act 9 of 2012 authorises the admission of
female offenders together with their infants. It states that such infants “must be supplied with
clothing and other necessaries by the State” until the infant reaches age two. At that stage, the
officer in charge must make other arrangements for the infant, based on the recommendation
of the medical officer and considering the best interests of the infant. The infant may be handed
over to a relative or friend of the mother who is able and willing to support the infant. If no
such relative or friend is available, the infant will be given into the care of a welfare authority
which can arrange alternative care in terms of the relevant law (which would now be the Child
Care and Protection Act). The child would be treated as a child in need of protective services,
and placed in appropriate care by the children’s court.
See chapter 14 of this Guide for a discussion of children in need of protective services.
 Correctional Services Act 9 of 2012, section 62(1)-(2)

The Operational Manual of the Namibian Police contains the following guidelines on prisoners
with children:
�

�
�
�

If it is necessary to arrest a person with a child(ren), consider placing the children in the
care of a relative/friend.
Do not leave the child alone.
Take the child along with the prisoner, if there is no-one to look after the child.
If at the station, consider releasing the prisoner on own recognisance, on bail or if
possible take the prisoner to the magistrate immediately.
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If detaining a prisoner with a child that is not nursing, contact the nearest Health and
Social Services worker or assign [a] female member or suitable woman to look after the
child, until Welfare and Social Services takes over.
If the child is nursing, detain the prisoner with the child at the prisoner’s residence or
other suitable place.
As a last resort, detain the prisoner and the child either in a room at the station or segregated
in a cell.
 Operational Manual, Namibian Police, paragraph I:1-4, as quoted in

“A Report by the Ombudsman on the Circumstances which led to
the Detention of a Four Year Old Boy with his Mother in
the Wanaheda Police Cells: An omission to act or
a dereliction of duty – Who is to be blamed?”,
Office of the Ombudsman, 15 May 2014, paragraph 4.3

2. International framework
2.1 Children in conflict with the law
UN Convention on the Rights of the Child
Article 37(c): “Every child deprived of liberty shall be treated with humanity and respect
for the inherent dignity of the human person, and in a manner which takes into account
the needs of persons of his or her age. In particular, every child deprived of liberty shall be
separated from adults unless it is considered in the child’s best interest not to do so and shall
have the right to maintain contact with his or her family through correspondence and visits,
save in exceptional circumstances.”

African Charter on the Rights and Welfare of the Child
Article 17(1): Every child accused or found guilty of having infringed penal law shall have
the right to special treatment in a manner consistent with the child’s sense of dignity and
worth and which reinforces the child’s respect for human rights and fundamental freedoms
of others.
Article 17(2)(a)-(b): States Parties to the present Charter shall in particular:
(a) ensure that no child who is detained or imprisoned or otherwise deprived of his/her
liberty is subjected to torture, inhuman or degrading treatment or punishment;
(b) ensure that children are separated from adults in their place of detention or imprisonment.
Article 17(3): The essential aim of treatment of every child during the trial and also if found
guilty of infringing the penal law shall be his or her reformation, re-integration into his or her
family and social rehabilitation.
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Convention on the Rights of the Child: This Convention requires that the arrest, detention
or imprisonment of a child must be used only as a measure of last resort and for the shortest
appropriate period of time, and directs that a child deprived of liberty must be treated with
humanity and respect for the child’s dignity. It also requires that children who are detained
must be treated in a manner that takes into account their age, held separately from adults
(unless it is in a child’s best interests not to do this) and allowed to maintain contact with their
families through correspondence and visits (except in “exceptional circumstances”).
African Charter on the Rights and Welfare of the Child: The African Charter emphasises
the need to apply special treatment to juvenile offenders to respect their dignity, and to work
towards the child’s reintegration into family and society. Like the Convention on the Rights of the
Child, it requires that children who are detained or imprisoned must be separated from adults;
unlike the Convention, it does not explicitly provide for a best-interests exception to this rule.
United Nations Standard Minimum Rules for the Administration of Juvenile Justice
(Beijing Rules), 1985: These Rules were adopted by the UN General Assembly. Rule 13 requires
that detention of a juvenile pending trial shall be used only as a measure of last resort and for
the shortest possible period of time. Where possible, pre-trial detention should be replaced by
alternative measures, such as close supervision, intensive care or placement with a family or
in an educational setting or home. Any juvenile who is held in detention must be kept separate
from adults, in a separate institution or a separate part of an institution. Juveniles in custody
must receive care, protection and all necessary individual assistance – social, educational,
vocational, psychological, medical and physical – that they may require in light of their age, sex
and personality.
United Nations Rules for the Protection of Juveniles Deprived of their Liberty (Havana
Rules), 1990: These Rules were also adopted by the UN General Assembly. This summary
focuses on the rules pertaining to conditions of detention.
Rule 1 re-iterates that imprisonment for juveniles should be a last resort.
Juveniles detained while awaiting trial should be provided, where possible, with opportunities to
pursue remunerated work or to continue their education or training (but may not be required to
do so). They should also have access to appropriate materials for leisure and recreation (Rule 18).
Any detention of juveniles should “take full account of their particular needs, status and special
requirements according to their age, personality, sex and type of offence, as well as mental and
physical health”. They should be protected from “harmful influences and risk situations”, and
separated into different categories best suited to their appropriate physical, mental and moral
care (Rule 28).
Juveniles in all detention facilities should be separated from adults, unless they are members
of the same family. As an exception, juveniles may be brought together with carefully selected
adults, under controlled conditions, as part of a special programme that has been shown to be
beneficial for the juveniles concerned (Rule 29).
These standards also require that juveniles must be allowed to possess personal effects or to have
their personal effects safely stored, allowed to wear their own clothing, and provided with adequate
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food and clean drinking water (Rules 35-37). Detained juveniles should be given opportunity
to continue their education, to engage in vocational training or to perform remunerated work.
They should also have access to a library stocked with appropriate instructional and recreational
books and periodicals (Rules 38-46). Juveniles should have suitable exercise and recreation
(Rule 47), and the right to observe their religion, including the right to receive visits from a
representative of the religion of their choice and to have possession of necessary books or items
for this purpose (Rule 48).
Every juvenile has a right to have a medical examination immediately upon admission to a
detention facility, for the purpose of recording any evidence of prior ill-treatment and identifying
any physical or mental condition which might require medical attention. The juvenile should
thereafter receive adequate medical care, including preventive care and substance abuse
treatment if necessary (Rules 49-55). The juvenile’s family or guardian has a right to be
informed of the juvenile’s state of health on request, and if there are important changes in
the juvenile’s health (Rule 56). The juvenile should be informed at the earliest possible time
of the death, serious illness or injury of any immediate family member, and provided with
the opportunity to attend the funeral of the deceased or to go to the bedside of a critically ill
relative (Rule 58).
There are standards relating to detained juveniles’ contact with the outside world. They should
be allowed to communicate with their families, friends and other persons, to leave detention
facilities for visits to their family and to receive special permission to leave the detention facility
for educational, vocational or other important reasons. They should have the right to receive
regular and frequent visits, ideally once a week but not less than once a month, and the right to
communicate in writing or by telephone, unless this is legally restricted, at least twice a week
with the person of their choice. Juveniles should also have the right to receive correspondence.
They should also be allowed access to media through which they can keep themselves regularly
informed of the news, and to receive visits from representatives from any lawful club or
organisation the juvenile is interested in (Rules 59-62).
Instruments of restraint and force should be used only in exceptional cases, as a last resort. Staff of
facilities where juveniles are detained should not carry or use weapons. Disciplinary measures
should respect the dignity of the juvenile, and should never include corporal punishment,
placement in a dark cell, solitary confinement, dietary reductions, group punishments, repeated
punishment for the same offence or the restriction or denial of contact with family members
(Rules 63-67).
An appropriate authority should conduct regular inspections of facilities where juveniles are
detained, including unannounced inspections. Every juvenile should have the right to speak
privately with any inspecting officer, and the opportunity to make requests or complaints to
the director of the detention facility (or to his or her representative) and to external authorities,
without censorship. Juveniles also have the right, if necessary and possible, to request assistance
from family, legal counsellors, humanitarian groups or others to make complaints (Rules 72-78).
See also the United Nations Standard Minimum Rules for Non-custodial Measures (Tokyo
Rules), 1990, which provide a set of basic principles and safeguards to promote the use of noncustodial alternatives to imprisonment
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2.2 Children who are accompanying detained parents,
guardians or care-givers
African Charter on the Rights and Welfare of the Child
Article 30-Children of Imprisoned Mothers
States Parties to the present Charter shall undertake to provide special treatment to expectant
mothers and to mothers of infants and young children who have been accused or found guilty
of infringing the penal law and shall in particular:
(a) ensure that a non-custodial sentence will always be first considered when sentencing
such mothers;
(b) establish and promote measures alternative to institutional confinement for the treatment
of such mothers;
(c) establish special alternative institutions for holding such mothers;
(d) ensure that a mother shall not be imprisoned with her child;
(e) ensure that a death sentence shall not be imposed on such mothers;
(f) the essential aim of the penitentiary system will be the reformation, the integration of the
mother to the family and social rehabilitation.

African Charter on the Rights and Welfare of the Child: The African Charter has a
specific provision on pregnant women prisoners and the children of imprisoned mothers
(Article 30, quoted in full in the box above). Furthermore, the very first comment issued by the
African Committee of Experts on the Rights and Welfare of the Child concerns this provision.
The Comment stress that, even though the language of the children of Article 30 specifically
mentions only “mothers”, it can be extended to apply to children affected by the incarceration
of their fathers or non-parent care-givers. The Comment explains that Article 30 should also
be understood to encompass all stages of criminal proceedings, starting from arrest and
continuing through to release and re-integration into society.
One concern is to avoid discrimination against children with incarcerated parents or caregivers. This means that children imprisoned with their parents/primary care-givers should be
able to access services such as education and health care equivalent to the services that children
would receive outside prison. This also means that pregnant women should be enabled to
deliver their babies outside prison facilities; that any birth which does occur in prison should
be registered; and that the birth registration should make no mention of prison as being the
child’s place of birth.
Another concern is how to uphold the child’s best interests when the parent or care-giver
is incarcerated. One measure is to provide alternatives to custodial sentences for pregnant
women or persons with responsibility for children, subject to the need to protect the public
in light of the gravity of the offence – and to ensure that court considers the impact of a
custodial sentence on the best interests of the child in question. Factors to take into account in
considering best interests include the child’s age, sex, level of maturity, quality of relationship
with the parent or care-giver and the existence of quality alternatives available to the family.
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A decision for a child to live in prison with his/her parent or care-giver should be subject to
judicial review, and the child’s point of view on this issue should be considered (in light of
the age and maturity of the child). The option of alternative care for the child should also be
considered, in consultation with the child.
A child who does not join the parent or care-taker in prison should be able to maintain direct
contact on a regular basis, and a child who does stay in prison should be facilitated to remain
in contact with other family members outside the detention facility.
Children staying in a prison with a parent or care-giver should never be treated as prisoners
themselves. This means that they should not be subjected to disciplinary punishments, and they
should be free to leave the prison and participate in outside activities. They should be protected
from all forms of physical and psychological abuse in prisons. The environment provided for
the upbringing of children living in prison should be as close as possible to that of children
outside prison, with a nursery in the prison where the child can be cared for while separated
from the parent or care-giver. When the children who accompany incarcerated parents or caregiver can no longer be accommodated there (for example, where they reach the maximum age
set by law for this), alternative arrangements must be made in child’s best interests.
The principle of child participation means that children should have the opportunity to take
part in sentencing procedures for their parent or care-giver, including the ability to have their
own legal representation in such proceedings. Children who accompany an adult to prison
should have the opportunity to take part in any administrative decision affecting them, such as
decisions on the parole of the parent or care-giver.
 African Committee of Experts on the Rights and Welfare of the Child,
General Comment No. 1, Article 30 of the African Charter on the Rights and Welfare of the Child,
“Children of Incarcerated and Imprisoned Parents and Primary Caregivers” (2013)

UN Guidelines for the Alternative Care of Children, 2010
48. When the child’s sole or main carer may be the subject of deprivation of liberty as
a result of preventive detention or sentencing decisions, non-custodial remand measures and
sentences should be taken in appropriate cases wherever possible, the best interests of the
child being given due consideration. States should take into account the best interests of the
child when deciding whether to remove children born in prison and children living in prison
with a parent. The removal of such children should be treated in the same way as other
instances where separation is considered. Best efforts should be made to ensure that children
remaining in custody with their parent benefit from adequate care and protection, while
guaranteeing their own status as free individuals and access to activities in the community.
 UN General Assembly, Resolution 64/142: Guidelines for the
Alternative Care of Children, 24 February 2010, paragraph 48

10

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 25: Children in Prisons or Police Cells

UN Standard Minimum Rules for the Treatment
of Prisoners (Nelson Mandela Rules), 2015
Rule 29:
1. A decision to allow a child to stay with his or her parent in prison shall be based on the
best interests of the child concerned. Where children are allowed to remain in prison with
a parent, provision shall be made for:
(a) Internal or external childcare facilities staffed by qualified persons, where the children
shall be placed when they are not in the care of their parent;
(b) Child-specific health-care services, including health screenings upon admission and
ongoing monitoring of their development by specialists.
2. Children in prison with a parent shall never be treated as prisoners.
 UN Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), 2015, Rule 28

See also the UN Rules for the Treatment of Women Prisoners and Non-custodial Measures
for Women Offenders (Bangkok Rules), 2010.

3. Key rules
The Child Care and Protection Act applies the following rules to children in a prison or police
cell unless there is a court order that says otherwise.

Separation from adults: Any child in a place used as a prison or police cell must be kept
separately from adults, with the following exceptions:
(1) Children may eat or exercise in the same room as adults, as long as there is proper
supervision by police or a correctional officer.
(2) Children may stay with their parent, guardian or care-giver in circumstances where this
would be in the best interests of the child.
Visits: Any child in a prison or police cell must be permitted visits by a parent, guardian, caregiver, legal practitioner, social worker, probation officer, health worker, religious counsellor or
any other person entitled by law to visit the child, as long as such visits are in the best interests
of the child.
Protection from harm: Children who are detained must be kept in conditions that take into
account the particular vulnerability of children, and reduce the risk of harm.
Separating categories of children: Children who are detained must be kept with children
who are at the same stage of criminal prosecution, so that children awaiting trial for a crime
are detained separately from children who have been convicted of a crime (including children
who are awaiting sentencing).
 Child Care and Protection Act, section 231(1)
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4. Social worker investigations
When a child is in a prison or police cell accompanying a detained parent, police must inform
a designated social worker of this situation without delay.
The social worker may conduct any investigation necessary to determine what course of action
is in the best interests of the child.
The social worker investigation may identify a suitable care-giver for the child, and the
parent may voluntarily agree to place the child in that person’s care.
The investigation may find that the child is a child in need of protective services, which could
lead to an order for alternative care or other interventions for the child. The procedures
for dealing with children in need of protective services are described in Chapter 14 of this
Guide.
Elsewhere the sections of the Act on children in prisons or police cells refer to a child
accompanying a parent, guardian or care-giver, but the provision on notification of a
designated social worker refers only to a child accompanying a parent. This appears to
be an error. Also, although the rule on notification to a social worker applies to children
accompanying adults in prisons or police cells, it requires only that “police” must notify
the social worker, without mentioning correctional service officials. This also appears to
be an oversight. Good practice would require that police or correctional service officials
must promptly notify a social worker whenever a child is in a prison or police cell
accompanying a detained parent, guardian or care-giver.
 Child Care and Protection Act, section 231(2)

5. Addressing complaints and concerns
Complaints and concerns: If any complaint is received from a child or any other person
concerning the conditions of a child in a prison or a police cell, this complaint must be
recorded and reported to the Executive Director of the Ministry responsible for child welfare.
If a member of the police or any other State official observes that a child has been injured
or is severely traumatised while in a prison or a police cell, that observation must also be
recorded and reported to the Executive Director of the Ministry responsible for child welfare.
A person who is responsible for transmitting such a complaint or a concern to the Executive
Director and fails to do so commits a crime punishable by a fine of up to N$4 000 or to
imprisonment for up to one year, or both.
Such complaints and concerns must be reported on Form 28, which is appended to the
Child Care and Protection Regulations, or in similar fashion.
Note that the Act refers to the “Permanent Secretary”. Since the Act was passed, the
designation “Permanent Secretary” has been changed to “Executive Director”.
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Action by Executive Director: When the Executive Director receives any such report, he or
she must take the following steps:
(1) The Executive Director must initiate a social worker investigation into the circumstances
of the child, with a report on the investigation to be provided to him or her without delay.
(2) The Executive Director must arrange for the child to be provided with immediate and
appropriate medical treatment –
I if there is evidence of injury or severe psychological trauma
I if the child appears to be in pain as the result of an injury
I if there is evidence that a sexual offence has been committed against the child
I if there are other circumstances that warrant medical treatment, such as signs of illness
or malnutrition.
The Act states that medical care should be provided if there is evidence of injury, severe
trauma or a sexual offence, or if the child appears to be in pain from an injury. Certainty is
not required, and the evidence does not have to be of a level that would prove that a crime
has been committed. The wording of the Act appears to require action by the Executive
Director whenever there is reason to suspect that the child need medical treatment.

Involving the Children’s Advocate: If a report of a complaint or a concern provided to the
Executive Director contains information about an injury or trauma to a child, the Executive
Director must forward a copy of that report to the Children’s Advocate as soon as is reasonably
practicable, along with a copy of the report on the social worker investigation of the child’s
circumstances.
The Children’s Advocate is an official in the Office of the Ombudsman who focuses on
issues relating to children. The Children’s Advocate can investigate individual complaints
and monitor implementation of the Act and international instruments relating to child
protection which are binding on Namibia.
 Child Care and Protection Act, section 231(3)-(5)
 Child Care and Protection Regulations, regulation 117, Form 28

National Council Report on the
Safety of Minors in Custody, 2014
At the same time that the Child Care and Protection Bill was being debated in the National Council,
it also considered the Report of the National Council Standing Committee on Gender, Youth,
Information and Communication Technology on the public hearings on the safety of minor
children in custody held in the Kavango-West, Oshana, Otjozondjupa, //Karas and Khomas
regions from the 7th to the 11th of July 2014 and from the 5th to the 8th of August 2014.
The public hearings stemmed from the tragic death of the toddler, Fortuna Tenete, while in the care
of his mother who was in custody in the Wanaheda police cells (the incident referred to earlier in
this chapter). The Committee investigated the measures to be used to ensure that the rights of minor
children are protected when their mothers are in custody and the current status of safe houses and
shelters. The report was tabled on 16 December 2014. It is summarised here.
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The Report cited the following essential principles regarding women in prison:
I Women are entitled to equal enjoyment and protection of all human rights.
I Women prisoners shall not be discriminated against and shall be protected from all forms
of violence.
I Women prisoners shall be detained separately from male prisoners.
I Women prisoners shall be supervised and searched by female officers.
I Pregnant women and nursing mothers shall be provided with the special facilities which they
need for their children.
The Committee reported on some of the practical problems which affect the safety of children
accompanying their mothers in custody. For instance, it reported that it discovered a female
inmate incarcerated at the Oluno Rehabilitation Center with a four-month old baby, sharing a
prison cell with seven other inmates. The Committee discovered that this unacceptable arrange
ment arose because the two single cells which were available could not be utilized due to nonfunctioning toilets. The Committee brought the matter to the attention of the regional head for
the Ministry of Safety and Security. The toilets were fixed with immediate effect and the mother
and baby were transferred to a single cell.
The Committee noted some positive practices, reporting that there is a good working
relationship between the police, public prosecutor and social workers in most regions visited,
which facilitates the release of mothers arrested with children on bail or warning, depending on
the severity of the crime – although they also encountered reports of instances where women
abused the fact that they had minor children under their care with nowhere else to go, in order
to ensure that they would be released from custody.
The Committee found that current practice is for police and social workers to try and place
a child of a detained mother with extended family members until the mother is released.
If that is not possible, the social worker takes the child to a children’s home, or as a last resort
to a hospital – which is not recommended as this may expose them to various contagious
diseases.
The Committee found that the situation is exacerbated by shortages of social workers in some
regions, and by overcrowding in police cells which results from inadequate cell capacity and
delays in the criminal justice system – caused in part by an insufficient number of detectives.
Another problem noted was administrative delays in operationalising some shelters which were
otherwise ready for use.
The Committee recommended that arresting officers should consider the following options
when arresting a woman with a child. First, consider leaving the child in the care of relatives
or adult family members, but never leave the child alone. If no one can be found to look after
the child, take the child along with the arrested woman to the police station and, after charging
the woman, consider releasing her on police bail or a warning. If this is not possible, take her
immediately to court for a bail application. If the child is not nursing, contact the nearest social
worker and in the meantime assign a female police officer or another suitable woman to look
after the child until the Ministry of Gender Equality and Child Welfare can take charge of the
child. If none of these steps are possible, then as a last resort the woman can be detained with
the child in a cell on their own.
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The Committee’s other recommendations were as follows:
8.1 All line ministries should ensure that no child is detained with an adult mother in police
custody.
8.2 Adequate funds should be allocated to the Ministry of Gender and Child Welfare to build
shelters in all regions and constituencies.
8.3 The Ministry of Safety and Security should budget for the construction and upgrade of
both police cells and correctional facilities to make them more suitable for children that are
in custody with adults, as well as to cater for juvenile offenders.
8.4 Women who are in prison with their babies or children must be kept in single cells.
8.5 The Ministry of Safety and Security should consider recruitment of social workers who
can focus on tasks in their establishments.
8.6 The Woman and Child Protection Units [now GBV Investigation Units] should have an
office at all police stations.
8.7 All police officers and social workers should have counsellors at their premises to help them
cope with the traumatic cases they deal with every day.
8.8 Line ministries should harmonize their activities, especially in respect of shelters and safe
houses.
8.9 The Ministry of Safety and Security and the Ministry of Health and Social Services should
establish procedures for dealing with rape victims and abused persons.

6. Registers
Record-keeping: Each police station and prison must keep a register detailing the detention
or presence of any child. This register must clearly show which persons in the facility are
children and which are adults.
Inspection of register: The register kept by a police station or a prison must be available for
inspection by any person who can show a sufficient interest.
Who might have an interest in examining the register? The request might come from a
parent who is seeking confirmation that his or her child is with the other parent in prison
or in a police cell. It might come from a researcher or a human rights lawyer. It might come
from a legal representative of the child or the child’s parent or guardian.
A person who wants to examine a register at a police station must make a written request to
the station commander, or to someone authorised by the station commander, stating the
reasons why he or she seeks to examine the register. The applicant must also identify himself
or herself, if requested to do so. The request must be granted if the station commander
or authorised person is satisfied that the applicant has sufficient interest in examining the
register. In this case, the station commander or authorised person must allow the applicant
to examine the register in their presence.
The regulations do not specify the procedure for inspecting the register at a prison. The
police station commander does not appear to be the correct person to deal with a request
relating to a prison. The failure to refer to an officer of the correctional service for this
purpose appears to be an oversight.
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Confidentiality: Any person who examines the register must treat the information obtained
from it as being confidential. No one may disclose any information from the register without
the authorisation of the Inspector-General of Police.
When the register is one kept by a correctional facility, the person to authorise disclosure
should logically be the Commissioner-General of Correctional Service instead of the
Inspector-General of Police. The failure of the regulations to mention the CommissionerGeneral in this regard is probably an oversight.
 Child Care and Protection Act, section 231(6)
 Child Care and Protection Regulations, regulation 118

Good practices on record-keeping
United Nations Rules for the Protection of Juveniles
Deprived of their Liberty (Havana Rules), 1990
Rule 19 requires juvenile detention facilities to keep confidential files on each juvenile containing
legal records, medical records, records of disciplinary proceedings, and other documents about
that juvenile’s treatment. It provides that every juvenile should have the right to contest any
fact or opinion in his or her file and to have inaccurate items rectified. To enable a juvenile to
exercise this right, the facility should have procedures that allow an appropriate third party to
have access to the file on request. These records should be sealed upon the juvenile’s release,
and expunged at an appropriate time.
In terms of Rule 21, every place where juveniles are detained should also keep a record of
the identity of each juvenile; the reasons and authority for the detention; the date and time
of admission, transfer and release; details about notifications to parents and guardians on the
juvenile’s admission, transfer and release; and details about any physical and mental health
problems, including drug and alcohol abuse.

Keep me safe!
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Some of the information in this chapter is based on the booklets Child Exploitation: Child Labour
and Regulated Activities involving Children and Trafficking in Persons: A Guide to Namibia’s
Combating of Trafficking in Persons Act 1 of 2018, produced by the Legal Assistance Centre in
2018 with funds provided by the Embassy of the Federal Republic of Germany, Windhoek.

NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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A

rticle 15 of the Namibian Constitution protects children against exploitative labour
practices. Namibia has also signed the International Labour Organisation (ILO)
Conventions on the Minimum Age for Admission to Employment, and on the Prohibition
and Immediate Elimination of the Worst Forms of Child Labour. The Labour Act gives
effect to the Constitution and the ILO Conventions by making it illegal to employ a
child under the age of 14, and by restricting employment for children between the ages
of 14 and 18.
The Child Care and Protection Act complements the Labour Act by providing additional
provisions on the worst forms of child labour. The Act says that no child may be used in:
� slavery or practices similar to slavery, including debt bondage
� public or private armed forces or security forces, or in any armed conflict
� commercial sex work or pornography
� drug trafficking
� begging
� any form of labour that is likely to be harmful to the child
� any performance, display, activity, contest or event that is likely to be harmful to
the child.
The Act also regulates child participation in activities such as performances, sports
activities, beauty contests and cultural events. If the event is a profit-making venture, it
will require a licence from a children’s commissioner before children may participate.
The licence may impose conditions to protect the children involved.

1. Background
Internationally, there is a difference between “child work”, “child employment” and “child labour”.
Child work is not regulated by law. Child employment is regulated to make sure that it does
not become child labour. There are particularly stiff criminal penalties for exploiting children
in ways that are internationally considered to be amongst the worst forms of child labour. All
of these rules are designed to protect children from exploitation.
Child work: This term refers to activities that do not have a negative impact on a child’s
health, schooling or development. These activities would include reasonable household chores,
helping out with reasonable and safe tasks at a family farm or business (outside school hours),
and reasonable chores at school such as weeding or cleaning the school yard. Participation
in this kind of work can often be good for a child’s development.
Child employment: The employment of children is regulated by the Labour Act, which goes
even farther than the Namibian Constitution in its protections. Children under age 14 are
prohibited from being employed at all. The Labour Act also provides different rules for the
employment of children aged 14-16, and for children aged 16-18.
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Child labour: This term covers economic exploitation of children, and any work that is
likely to be hazardous to a child or to interfere with the child’s education, harm the child’s
health or have a negative effect on the child’s mental, spiritual, moral or social development.
This protection is guaranteed by the Namibian Constitution, the Convention on the Rights
of the Child and the African Charter on the Rights and Welfare of the Child.
Worst forms of child labour: Certain types of child labour are subject to particularly strong
prohibitions. Namibia has joined the ILO agreement which forbids these kinds of child
labour:
(a) all forms of slavery or practices similar to slavery, including the sale and trafficking of
children, forced labour, and recruitment of children for use in armed conflict;
(b) using or offering children for prostitution or pornography;
(c) using or offering children for illegal activities, including drug dealing;
(d) work which is likely to harm the health, safety or morals of children.
The Child Care and Protection Act applies this Convention in Namibia by making these
prohibited activities into crimes punishable by fines of up to N$50 000 or imprisonment
for up to 10 years. It also requires anyone who has personal knowledge of any of the worst
forms of child labour to report them to the police.
The ILO Convention on the minimum age for employment (discussed in more detail below)
makes exceptions to the rules on minimum age for activities such as participation in artistic
performances – as long as these activities are regulated through appropriate permits, and with
respect to maximum hours and conditions of child participation. For example, children may
have opportunities to act in a play or a film, to be photographed for an advertisement or to take
part in activities such as sporting events, beauty contests, choir recitals or dance performances.
They may receive some prize or financial reward for their participation in such activities. It is
important to protect children in such contexts, but it is not very helpful to treat these kinds of
activities as “employment”. The Child Care and Protection Act regulates child participation in
certain activities to protect children against mistreatment and exploitation.
Regulated child activities: The Child Care and Protection Act regulates child participation
in these kinds of activities:
z programmes designed to promote personal development
z vocational training
z performances, displays, activities, contests or other events for advertising, beauty, sport,
educational, religious, traditional, cultural or artistic purposes.
There is no minimum age for participation in such activities, but the child can participate
only with the consent of a parent, guardian or care-giver. There are various other rules
about child participation in such activities. If the activity is a profit-making one (aside
from raising money for some charitable purpose), the person organising the activity
must have a licence if children are going to be involved. These rules are discussed in
detail below. (The Act does not use the term “regulated activities”, but this is a useful
shorthand for the list of activities covered by the law.)
 Child Care and Protection Act, section 234
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Can children work without this being
considered illegal “child labour”?
Yes. Children are allowed to do reasonable chores which are appropriate to their age and
do not interfere with their schooling. Children age 14 and older can be legally employed as
long as the rules in the Labour Act are followed. There are also certain activities regulated
by the Child Care and Protection Act, which are not considered to be employment, even if
the child receives a reward for participation. These activities include vocational training and
performances, displays, activities, contests or events for advertising, beauty, sport, educational,
religious, traditional, cultural or artistic purposes. The sections below explain the legal rules
on child employment, forced labour, the worst forms of child labour and child participation in
regulated activities.

2. Constitutional and international
framework
The rules on child labour and activities involving children come from these Namibian laws:
I Namibian Constitution
I Labour Act 11 of 2007
I Child Care and Protection Act 3 of 2015 and its regulations.
There are also rules about child labour and child exploitation in several international agreements
which Namibia has joined:
I Convention on the Rights of the Child, including its Optional Protocol on the Sale of
Children, Child Prostitution and Child Pornography and its Optional Protocol on the
Involvement of Children in Armed Conflict
I African Charter on the Rights and Welfare of the Child
I International Labour Organisation (ILO) Convention 138 concerning Minimum Age for
Admission to Employment
I International Labour Organisation (ILO) Convention 182 concerning the Prohibition and
Immediate Action for the Elimination of the Worst Forms of Child Labour
I Protocol to the Convention against Transnational Organised Crime to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children.
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Namibian Constitution: Article 15 of the Namibian Constitution says that children under the
age of 16 must be protected from economic exploitation and work that may be hazardous or
may interfere with their education, health or development. It also says that no children under
the age of 14 may be employed to work in any factory or mine, unless this takes place under
conditions regulated by Act of Parliament. Article 9 forbids slavery, servitude and forced labour
for persons of any age.

Namibian Constitution
Article 15: Children’s Rights
***
(2) Children are entitled to be protected from economic exploitation and shall not
be employed in or required to perform work that is likely to be hazardous or to
interfere with their education, or to be harmful to their health or physical, mental,
spiritual, moral or social development. For the purposes of this Sub-Article children
shall be persons under the age of sixteen (16) years.
(3) No children under the age of fourteen (14) years shall be employed to work in any factory
or mine, save under conditions and circumstances regulated by Act of Parliament. Nothing
in this Sub-Article shall be construed as derogating in any way from Sub-Article (2) hereof.

Namibian Constitution
Article 9: Slavery and Forced Labour
(1) No persons shall be held in slavery or servitude.
(2) No persons shall be required to perform forced labour.
(3) For the purposes of this Article, the expression “forced labour” shall not include:
(a) any labour required in consequence of a sentence or order of a Court;
(b) any labour required of persons while lawfully detained which, though not required
in consequence of a sentence or order of a Court, is reasonably necessary in the
interests of hygiene;
(c) any labour required of members of the defence force, the police force and the
correctional service in pursuance of their duties as such or, in the case of persons
who have conscientious objections to serving as members of the defence force, any
labour which they are required by law to perform in place of such service;
(d) any labour required during any period of public emergency or in the event of
any other emergency or calamity which threatens the life and well-being of the
community, to the extent that requiring such labour is reasonably justifiable in the
circumstances of any situation arising or existing during that period or as a result of
that other emergency or calamity, for the purpose of dealing with that situation;
(e) any labour reasonably required as part of reasonable and normal communal or
other civic obligations.
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Convention on the Rights of the Child: Article 32 states that “children have the right to be
protected from work that is likely to be hazardous or to interfere with the child’s education, or to
be harmful to the child’s health or physical, mental, spiritual, moral or social development.” To
this end, it requires States to provide for a minimum age (or ages) for employment; to regulate the
hours and conditions of employment appropriately and to enforce these rules with appropriate
penalties or other sanctions.
Article 33 requires States Parties to take measures to prevent the exploitation of children for drug
production or drug trafficking.
Article 34 requires States Parties to take measures to prevent “inducement or coercion of a
child to engage in any unlawful sexual activity”, “exploitative use of children in prostitution or
other unlawful sexual practices” or “exploitative use of children in pornographic performances
and materials”.
Article 35 requires States to take measures to prevent the abduction of, sale of or traffic in
children for any purpose or in any form.
Article 36 protects children against “all other forms of exploitation prejudicial to any aspects
of the child’s welfare”.

The positive value of work
85. The introduction to age-appropriate forms of work plays an important develop
mental role in the lives of adolescents, equipping them with skills and enabling them to learn
responsibilities and, where necessary, to contribute to their families’ economic well-being and
support their access to education. Action against child labour should comprise comprehensive
measures, including school-to-work transitions, social and economic development, poverty
eradication programmes and universal and free access to quality, inclusive primary and
secondary education. It should be underlined that adolescents, once they reach the national
legal minimum working age, which should be aligned with international standards and with
compulsory education, have the right to perform light work under appropriate conditions,
with due respect accorded to their rights to education and to rest, leisure, play, recreational
activities, cultural life and the arts.
86. The Committee recommends that States adopt a transitional approach towards
achieving a balance between the positive role of work in adolescents’ lives while ensuring
their right to compulsory education, without discrimination. Schooling and the introduction
to decent work should be coordinated to facilitate both in the lives of adolescents, according
to their age and the effective mechanisms introduced to regulate such work, and give redress
when adolescents are the victims of exploitation. The protection from hazardous work of
all children under 18 years of age should be stipulated, with a clear list of specific harmful
work. Efforts directed at preventing harmful work and working conditions should be made
as a matter of priority, paying special attention to girls involved in domestic labour and other
often “invisible” workers.
 Committee on the Rights of the Child, General Comment No. 20 (2016), paragraphs 84-86
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The Convention’s Optional Protocol on the Sale of Children, Child Prostitution and Child
Pornography requires States Parties to criminalise these form of child exploitation. Among the
activities related to sale of children is “offering, delivering, or accepting by whatever means a
child for the purpose of … engagement of the child in forced labour” (Article 3(1)).
The Convention’s Optional Protocol on the Involvement of Children in Armed Conflict
requires States Parties to promise not to conscript children under age 18 (Article 2), to provide
safeguards for the voluntary recruitment of anyone under age 18 (Article 3), and to ensure that
any members of armed forces under age 18 do not take a direct part in hostilities (Article 1).
(Namibia has already gone beyond what this Optional Protocol requires by completely prohibiting
membership in armed forces for persons under age 18.)

African Charter on the Rights and Welfare of the Child: Article 15 of the African Charter
echoes the duty in the Convention on the Rights of the Child to protect children from “all forms
of economic exploitation and from performing any work that is likely to be hazardous or to
interfere with the child’s physical, mental, spiritual, moral, or social development”. It requires
States Parties to legislate minimum wages for employment, to provide for appropriate regulation
of hours and conditions of employment, to provide for appropriate penalties or other sanctions
to ensure effective enforcement of the rules and to promote the dissemination of information
on the hazards of child labour to all sectors of the community. Article 27 on sexual exploitation
requires States Parties to take measures to protect children from all forms of sexual exploitation
and sexual abuse, particularly “the inducement, coercion or encouragement of a child to engage
in any sexual activity”, “the use of children in prostitution or other sexual practices” and “the
use of children in pornographic activities, performances and materials”. Article 29 requires
States Parties to take measures to prevent the abduction and sale of children, trafficking in
children and the use of children in all forms of begging.
ILO Convention 138 concerning Minimum Age for Admission to Employment: This
Convention specifies the legal age when children can start working. It states that this cannot
be below the age during for compulsory schooling, and not in any case lower than age 15.
However, there is a possible exception for developing countries, which can allow children to
work from age 14. It is also acceptable for national laws to permit employment by children age
13 to 15 (or age 12 to 14 in developing countries), or by children over age 15 (or 14) who have
not yet completed their compulsory schooling, in “light work” which is not likely to be harmful
to their health or development or to interfere with their school attendance. The minimum age
for employment which is likely to jeopardise the health, safety or morals of young persons must
not be lower than age 18 (or age 16 if protective conditions are applied). The Convention does
not apply to work by children in schools or other training institutions for general, vocational
or technical education. There is also an exception to the rule on minimum age “for such
purposes as participation in artistic performances”, pursuant to permits granted in individual
cases which limit hours of participation and set appropriate conditions.
ILO Convention 182 concerning the Prohibition and Immediate Action for the Elimination
of the Worst Forms of Child Labour: The Convention requires States Parties to “take immediate
and effective measures to secure the prohibition and elimination of the worst forms of child
labour as a matter of urgency”. It applies to all persons under age 18, without exception. States
Parties are obligated to design and implement programmes of action to eliminate the worst forms
of child labour, to design appropriate mechanisms for monitoring implementation, to implement
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preventative measures, and to provide support for the removal of children from the worst
forms of child labour, including steps for their rehabilitation. The Convention is supported by
guidelines contained in the ILO Worst Forms of Child Labour Recommendation (No. 190),
1999. These recommendations note the need to give special attention to younger children, the
girl child, the problem of hidden work situations (which place girls at special risk), and other
groups of children with special vulnerabilities or needs.

Protocol to the Convention against Transnational Organised Crime to Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children: This is the first global
legally-binding instrument which sets out a definition of trafficking in persons, with a separate
approach to the elements of trafficking in children. This international definition is designed to
facilitate cooperation between States Parties on investigation and enforcement. It also requires
States Parties to implement measures to protect and assist trafficking victims, and to ensure
that they will be safe if they are returned to their country of origin. It recognises the child’s
special needs for victim support and notes the need to ensure that child victims are provided
with appropriate education, housing and care.

3. Child employment
Different rules for employment of children of different ages: There are different rules in the
Labour Act 11 of 2007 for children under age 14, children between ages 14 and 16, and children
between ages 16 and 18.
Children under age 14: Children under 14 cannot be employed at all.
Children between ages 14 and 16: Children between the ages of 14 and 16 can be employed
only under certain circumstances.
(1) They cannot work at night (meaning after 8:00 pm and before 7:00 am). No exceptions to
this rule are allowed.
(2) They cannot be employed to do any kind of job in the following places:
(a) underground or in a mine
(b) places where construction or demolition take place
(c) places where goods are manufactured
(d) places involved with the generation or supply of electricity
(e) places where machinery is being installed or dismantled
(f) places where any work-related activities that take place could endanger the child’s
health, safety or development.
Government can issue regulations that make exceptions by allowing for employment in any
of these places, subject to conditions aimed at protecting the children involved if necessary.
(No such regulations have been issued as yet.)
(3) Government can ban other kinds of employment of children between 14 and 16 in
regulations made under the Labour Act. (No such regulations have been issued as yet.)
Children between ages 16 and 18: The rules for this age group are the same as the rules for
children between the ages of 14 and 16, with one exception. For children between age 16 and 18,
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Government can make regulations allowing night work in certain circumstances. (No such
regulations have been issued as yet.)
An employer who is convicted of employing a child in violation of the Labour Act could face a
fine of up to N$20 000, imprisonment for up to 4 years, or both.
 Labour Act, section 3

Inducing or allowing child employment: Some kinds of child employment are even more
serious crimes in terms of the Child Care and Protection Act. This law has a separate offence
for inducing or allowing a child to engage in employment which:
I is likely to harm the health, safety or morals of a child
I is inappropriate for the child’s age
I endangers the child’s well-being, education, health, or development.
This is a crime punishable by a fine of up to N$50 000, imprisonment for up to 10 years, or
both. This crime is broader than the one in the Labour Act, because it does not apply only to
the employer – it could apply to the employer or the child’s parent or a person who arranged
the child’s employment.
Note that the child who is employed illegally has not committed a crime. A child who is working
illegally may be a child in need of protective services. (The term “protective services” covers
a wide range of State interventions which can protect a child’s safety, security or well-being.)
If a report of illegal child employment is received, a social worker will do an investigation
to see if the child needs help. The process is described in detail in Chapter 14 of this Guide.
 Labour Act, section 3(6)
 Child Care and Protection Act, section 234(1)(i) and (7)

Facilitating illegal child employment: In terms of the Child Care and Protection Act, anyone
who owns, leases, has responsibility over or occupies premises where inappropriate or dangerous
child employment has occurred also commits a crime if he or she was aware of the situation and
did not report it. The penalty is a fine of up to N$20 000, imprisonment for up to 5 years, or both.
 Child Care and Protection Act, section 234(8)

But, daddy,
I don’t
want to
work at the
shebeen!!
The men
there get
drunk and
grab me.
I really enjoy
my work
with you in
the bakery.
I like helping
you bake
the pies.

As long as you
live under my
roof and eat
my food, you
will do what
I tell you.

This is inappropriate work for a 15-year-old which is
endangering the child’s safety and well-being. It could
be a crime for the employer in terms of the Labour
Act, and a crime for the employer and the child’s
father in terms of the Child Care and Protection Act.

I have been letting you work
until 8:30 in the evenings. But
the labour inspector just told
me that children between age 14
and 16 are not allowed to work
past 8:00 pm. I was not aware
of this rule. We must adjust
your hours to follow the law,
and to make sure that you get
enough time to play and rest!

Guide to Namibia’s Child Care and Protection Act 3 of 2015

The original working hours
in this example violated the
Labour Act. But this situation
probably did not harm or
endanger the child in any way,
and the work was appropriate
for the child’s age. So it was
probably not a violation of the
Child Care and Protection Act.
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4. Forced labour
What is “forced labour”?: “Forced labour” in terms of the Labour Act is any work that
someone does against their will because of a threat of penalty, punishment or other harm. This
includes work performed by anyone at the order of a traditional leader. It also includes work
by an employee’s child performed in terms of an arrangement between the employer and the
employee – such as where a farmer arranges for an employee’s son to herd the farmer’s cattle.
The Namibian Constitution says that forced labour does not include
I any labour which is part of the civic duties of every person in Namibia (such as a rule that
everyone must clean the public pavement in front of their own house or shop)
I any labour required in terms of a court order (such as community service imposed for a
criminal offence)
I any labour required of persons who are lawfully detained, which is reasonably necessary in
the interests of hygiene (such as helping to clean the cells or the showers in a prison)
I any labour required during a public emergency.
 Namibian Constitution, Article 9(3)
 Labour Act, section 4(2)

Prohibition on forced labour: It is illegal to coerce a child or an adult into forced labour. But
children are particularly vulnerable to forced labour because of their lack of power. Forced
labour is considered to be one of the worst forms of child labour.
In terms of the Labour Act causing, permitting or requiring anyone to engage in forced labour
is a crime punishable by a fine of up to N$20 000, imprisonment for up to four years, or
both. This applies to forced labour by either adults or children.
Forcing a child to engage in labour that can be harmful to the child is an even more serious
crime in terms of the Child Care and Protection Act. This crime is punishable by a fine of
up to N$50 000, imprisonment for up to 10 years, or both. (This crime is discussed in more
detail in the next section on the worst forms of child labour.)
 Labour Act 11 of 2007, 4(1) and (3)
 Child Care and Protection Act, section 234(1)(g) and (7)

Using or offering a child for forced labour: In terms of the Child Care and Protection Act,
it is also a crime to use, procure or offer a child for forced labour. The penalty is a fine of up
to N$50 000 or imprisonment for up to 5 years, or both.
 Child Care and Protection Act, section 234(1)(a) and (7)

Facilitating forced labour: In terms of the Child Care and Protection Act, anyone who owns,
leases, has responsibility over or occupies premises where forced child labour has occurred
also commits a crime if he or she was aware of the situation and did not report it. The penalty
is a fine of up to N$20 000, imprisonment for up to 5 years, or both.
 Child Care and Protection Act, section 234(8)
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5. Worst forms of child labour
The Child Care and Protection Act criminalises all of the worst forms of child labour set out
in ILO Convention 182 concerning the Prohibition and Immediate Action for the Elimination
of the Worst Forms of Child Labour. For the purpose of all of these provisions, “child’ means
a person under age 18.

Slavery: It is a crime to use a child in slavery, to offer a child for slavery, or to facilitate such an
arrangement. This applies to other practices which are similar to slavery, including debt
bondage, servitude and forced labour.
“Slavery” is defined as forcing a child by any means to submit to the control of someone
else “as if that other person were the owner” of the child. In other words, severe forms of
exploitation might amount to “slavery”, depending on the degree of control over the person
being exploited.
“Debt bondage” is the situation where someone secures a debt by promising to provide
some kind of labour or personal services as security for the debt. The pledge might involve
labour or services by the person who incurred the debt, or the labour or services of someone
else (such as where a parent secures a debt by promising the service of his or her child). For
example, suppose that a child is provided with transport to another part of Namibia, against
a promise to work on a farm in that area until the costs of the transport are repaid. This
situation would be a form of debt bondage, as well as the crime of trafficking.

Children in armed forces: It is a crime to recruit, enlist or employ a child in armed services,
or to facilitate such an arrangement. This would include police, military or security forces,
whether they are run by government or privately. It applies to armed forces in Namibia or in
other countries.
The regulations issued under the laws setting up the Namibian Defence Force (Defence Act
1 of 2002) and the Namibian Police (Police Act 19 of 1990) forbid admission of persons
under age 18. Children under age 18 are also specifically prohibited from being private
security officers in terms of the Security Enterprises and Security Officers Act 19 of 1998.

Sexual exploitation: It is a crime to use a child for sexual exploitation, to offer a child for this
purpose, or to facilitate such an arrangement.
“Sexual exploitation” is not defined in the Child Care and Protection Act in connection
with the worst forms of child labour. The ILO Convention on the Worst Forms of Child
Labour does not use this term, but rather refers to using a child for prostitution, for the
production of pornography or for pornographic performances. The term is defined in the
Combating of Trafficking in Persons Act 1 of 2018 as committing any crime of a sexual
nature against a child.

Child pornography: It is a crime to use a child for child pornography, to offer a child for this
purpose, or to allow or facilitate such an arrangement. This is a crime regardless of whether or
not it was done for profit.
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“Child pornography” is not defined in the Child Care and Protection Act or in the ILO
Convention on the Worst Forms of Child Labour. However, the Optional Protocol to the
Convention on the Rights of the Child on the Sale of Children, Child Prostitution and Child
Pornography defines it as “any representation, by whatever means, of a child engaged in real
or simulated explicit sexual activities or any representation of the sexual parts of a child for
primarily sexual purposes”. Some say that this definition is not broad enough, because it does
not cover sexually-suggestive images of children where the child’s sexual parts are not visible.

This is an illustrated manual for doctors on how to examine child rape victims.
It has some illustrations of children’s genitals, but it is NOT child pornography.

This is a website with photos of children in sexually-suggestive poses.
It has some illustrations of children’s genitals. This is child pornography.
Drug production, drug dealing and other crimes: It is a crime
to use or employ a child for drug production, drug trafficking or
any other criminal activity, to offer a child for this purpose or to
facilitate such an arrangement.
“Drugs” are not defined in the Child Care and Protection Act
or the ILO Convention on the Worst Forms of Child
Labour. The ILO Convention notes that “drugs” are
defined in other international treaties. There are three
main intern ational treaties on drugs, all joined by
Namibia, which together list over 100 types of drugs:
(1) Single Convention on Narcotic Drugs, 1961;
(2) Convention on Psychotropic Substances, 1971;
and (3) UN Convention Against Illicit Traffic in
Narcotic and Psychotropic Substances, 1988.
Guidance on the rules regarding drugs in Namibia
can be found in the Medicines and Related
Substances Control Act 13 of 2003 and the
Abuse of Dependence-Producing Substances
and Rehabilitation Centres Act 41 of 1971.
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We will get little Jonny
to climb in through the
window and unlock
the door for us so that
we can get inside to
get the goods. He is
small enough to fit.

Exploitation for begging: It is a crime to use or employ a child for begging, to offer a child
for this purpose, or to facilitate such an arrangement.

I make my young cousin beg on the street.
She is small and pretty, so people give
her lots of money. I let her keep a dollar
or two every day, then I take the rest.

I am unemployed
and homeless.
I beg at this robot
because
I have no money. I
bring my baby along
because there is no
one else who can
look after the baby.
This is NOT
a crime.

This is a crime.

Harmful forms of child labour: It is a crime to force, induce or allow a child to perform any
kind of labour that –
I is likely to harm the health, safety or morals of the child
I is inappropriate for the child’s age
I may harm the child’s z well-being
z education
z physical or mental health OR
z spiritual, moral or social development.
This prohibition applies regardless of whether or not the child was given any reward for the
labour in question. In other words, it does not have to look like “employment” to be illegal.

After I had triplets, I forced my niece
Mary to drop out of school so that
she could help me with the cooking,
cleaning and child care. She is only ten
years old, but she works very hard.

My nephew Sam likes to help me feed the
baby in the evenings. I let him help if he has
finished all his homework first. He says
that helping out with child care will help him
learn how to be a good father someday.

This is a crime.

Guide to Namibia’s Child Care and Protection Act 3 of 2015
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Forced participation in certain activities: It is a crime to force a child to participate in
any performance, display, activity, contest or event UNLESS it is
(a) part of a school curriculum or requirement or
(b) the requirement to participate falls within the reasonable exercise of parental authority.
This prohibition applies regardless of whether or not the activity involves any reward.

Lucy hates beauty contests.
She is so frightened of going
on stage that it gives her
headaches and stomachaches every single time. But I
make her take part in beauty
contests as often as possible,
because I want her to win some
extra money for our family.
This is a crime.

My daughter
Susanne
does not like
to go to her
speech therapy
sessions
after school.
But I make
her attend,
because it is
really helping
her with her
speech problem.

We require all of our learners to
participate in one extracurricular
event each term, to make
sure that their educational
experience is well-rounded.

This is NOT a crime.

This is NOT a crime.

Harmful activities: It is also a crime to induce or allow a child to participate in any performance,
display, activity, contest or event that –
I is likely to harm the health, safety or morals of a child
I is inappropriate for the child’s age
I may harm the child’s –
z well-being
z education
z physical or mental health OR
z spiritual, moral or social development.
This prohibition applies regardless of whether or not the activity involves any reward.

14
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The drama school gets Emily to hand out flyers on
the street all day. They say she draws in customers
because she is small and cute. She has to miss
school, and some days it is very hot out, but they
pay her a small amount and give her juice.

Every student who qualifies for the
debate team can take part in the
annual debate. To qualify, they must
also attend after-school practices
twice a week. This helps to develop
their public speaking skills.

This is a crime.

This is NOT a crime.

 Child Care and Protection Act, sections 1, 234(1)

Penalties: The crimes relating the worst forms of child labour are all punishable by a fine of
up to N$50 000, imprisonment for up to 10 years, or both.
Note that the worst forms of child labour may also involve the additional crime of trafficking,
which is discussed below.
 Child Care and Protection Act, section 234(7)

Facilitating worst forms of child labour: Anyone who owns, leases, has responsibility over
or occupies premises where any exploitative form of child labour has occurred also commits
a crime if he or she was aware of the situation and did not report it. The penalty is a fine of up
to N$20 000, imprisonment for up to 5 years, or both.
 Child Care and Protection Act, section 234(8)

Poverty and child labour
Poverty is the greatest single force which creates the flow of children into the workplace.
Poor households use child labour to ensure themselves against risks, that can be sudden, and
life threatening. Poverty can also make it nearly impossible for families to invest in alternative
activities such as education. Hence the need for Member States to devise poverty alleviation
strategies towards the elimination of Child Labour.
 SADC Code of Conduct on Child Labour, 2000, paragraph 4.6
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6. Regulated activities
What kinds of activities are regulated?: The Child Care and Protection Act regulates child
participation in certain categories of activities:
I programmes designed to promote personal development
I vocational training
I performances, displays, activities, contests or events for advertising, beauty, sport, educational,
religious, traditional, cultural or artistic purposes.
Overview: Children can participate in such activities only
with the consent of a parent, guardian or care-giver.

A “care-giver” is someone other
than a parent or guardian who
takes primary responsibility for

If the activity is a profit-making one (aside from raising
money for some charitable purpose), the person organising
the activity must have a licence if children are going to be
involved.

the day-to-day care of a child.
It includes –
�

a foster parent

�

a kinship care-giver,
which means a relative or

Participation in these activities within the rules set by the Child
Care and Protection Act is not considered “employment” for
the purposes of the Labour Act.

close family friend who is
caring for a child with the
permission of the parent
or guardian, in terms of a

It should be noted that the Minister responsible for
child welfare may make regulations that prevent child
participation in certain categories of activities altogether.
This step would probably take place if the Minister
became aware of some category of activity that could
be harmful to children even if all the safeguards in the
law were followed. As of 2019, no such regulations have
been issued.

kinship care agreement or in
terms of a court order
�

means a person, whether or
not related to the child, who
takes primary responsibility
for the daily care of the child
with the express or implied
permission of the child’s

 Child Care and Protection Act,

section 234(2) and (4)

No age limit for child participation in regulated activities:
There is no minimum age. Even very young children or
babies might be photographed for an advertisement, appear
in a locally-produced film or take part in a nativity play at
a church.
 Child Care and Protection Act, section 234(2)

Consent by parent, guardian or care-giver: The child’s
parent, guardian or care-giver must give written consent for
the child’s participation in the activity.

a primary caretaker, which

parent or other custodian
�

a person who is caring for a
child in a place of safety

�

the person who is the head
of a facility such a children’s
home or a child detention
centre where the child has
been placed by court order

�

the head of a child-headed
household where the child in
question stays.

 Child Care and Protection Act,
section 1

Note that consent is required for all of the regulated activities, regardless of whether or not
a licence is required.
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The person who is seeking consent for the child’s participation must provide the child’s
parent, guardian or care-giver with written information about the activity. This information
must include:
I the full name and address of the person responsible for the activity
I the full names and date of birth of the child who is to participate in the activity
I a full description of the activity in which the child will participate
I the venue for the activity
I the date or dates of the activity
I the number of days and number of hours that the child will participate in the activity
I whether accommodation and food will be provided to the child during the activity
I whether the child is entitled to any reward or reward-in-kind for participation in the activity,
and if so the frequency of the reward and the name of the person responsible for giving the
reward to the child.
For example, the child might be eligible for prize money if the activity is some kind of
contest. The child might be given money, if the activity is modelling or acting in a film.
The child might be given some other form of reward for participating, such as a t-shirt or a
book, if the activity is a science fair or some other educational event.
The written consent of the parent, guardian or care-giver must be
provided on Form 26A which is appended to the Child Care and
Protection Regulations (or in a similar manner). The consent
form must contain the name and birth date of the child. It
must also include the name and address of the person
responsible for the activity and a description of the
activity.
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The requirements for this information on
the consent form are intended to make
sure that the consent is a meaningful one.
A parent should not consent to the child’s
participation without a clear understanding
of what the activity entails.
It is a crime for the person organising the activity to fail to
get proper consent in respect of each child who is participating.
The penalty is a fine of up to N$4 000, imprisonment for up to 12 months, or both.
Note that the penalty applies in respect of each child who participated in the activity without
proper consent – meaning that it could add up significantly in respect of an activity which
involved multiple children.
Note that there is no punishment for any child who participates in a regulated activity without
parental consent. The duty to get consent for the activity falls on the person organising the
activity, not on the participating child.
 Child Care and Protection Act, sections 1, 234(2)
 Child Care and Protection Regulations, regulation 95, 96(3)(a)
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Licences: Licences are necessary where a regulated activity involving children will generate
income for a non-charitable purpose.
No licence is required if the activity is generating income ONLY for the charitable benefit
of –
I a registered non-profit organisation
I a registered welfare organisation
I a school
I a religious institution OR
I some other charitable purpose.
No licence is required for any activity which has been authorised by a local authority council
or a regional council.
The reason for the distinction between non-profit and profit-making activities is that
exploitation of children is more likely to take place where there is a profit motive.
Even where no licence is required, all of the rules aimed at protecting children who
participate in regulated activities must still be followed.
 Child Care and Protection Act, section 234(2)(c), and (3)

Chief, the children
are tired. They
have been dancing
for hours now!

I don’t care! The tourists
are paying me a lot for this!
The children must keep going
until all the tour buses leave.

CULTURAL DANCING
HERE TODAY

This kind of
performance by
children is not allowed
without a licence!
Who is eligible to get a licence?: Anyone over age 18 can apply for a licence for a profitmaking activity involving children. But no licence will be issued to anyone who has been
convicted of an offence relating to children or employment law in the past 10 years.
 Child Care and Protection Regulations, regulation 97(5)
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Procedure for getting a licence: A person who is organising an activity that requires a licence
must apply to the local children’s commissioner (who will be a magistrate). The application
must include consent from a parent or guardian for each child involved in the activity.
The application must also include details about the activity:
I the full name and address of the person responsible for the activity
I the full names and date of birth of the child/children who will participate in the activity
I a full description of the activity
I the venue for the activity
I the date or dates of the activity
I the number of days and number of hours that the child/children will participate
I whether accommodation and food will be provided to the child/children during the activity
I whether the participants will be entitled to any reward or reward-in-kind for participation
in the activity, and if so the frequency of the reward and the name of the person responsible
for providing the reward.
The application must be made on Form 26B which is appended to the Child Care and
Protection Regulations (or in a similar manner).
The children’s commissioner may ask for more information. He or she may ask the person
organising the activity to appear at the court in person before deciding whether or not to
issue the licence.
If the application for a licence is denied, the children’s commissioner must give written
reasons to the applicant for this decision.
If the application for a licence is granted, the licence will include a time period – which
cannot be longer than 12 months. It may also impose conditions aimed at protecting the
children involved in the activity.
A licence for a regulated activity will be issued on Form 26C which is appended to the
Child Care and Protection Regulations (or in a similar manner).
 Child Care and Protection Regulations, regulation 97(1)-(4), (6)-(8)

Penalty for failing to get a licence: It is a crime to fail to get a licence for an activity involving
children, where a licence was required. It is also a crime to violate any of the terms of the licence,
such as the stated dates or conditions. The penalty in both cases is a fine of up to N$4 000,
imprisonment for up to 12 months, or both.
It is also a crime to violate any of the rules about child participation in activities (which are
discussed below). In other words, getting a licence does not exempt you from following all
the rules on child participation.
Note that there is no punishment for any child who participates in an activity where a licence
was required but not obtained. The duty to get the licence falls on the person organising the
activity, not on the participating child.
 Child Care and Protection Regulations, regulation 97(9)(b)

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 26: Child Exploitation

�

19

Safeguards for any regulated activity involving child participation: There are some protective
rules about child participation in ANY regulated activities, no matter whether or not a licence
is required. Failure to comply with any of these rules is a crime. The penalty is a fine of up to
N$4 000, imprisonment for up to 12 months, or both.
 Child Care and Protection Regulations, regulations 96(3)(b), 105

(1) Maximum hours, rest breaks and night work: There are maximum hours for participation
in the activity, maximum hours when the child can be required to be present at the venue
where the activity is taking place, and specified rest periods. These rules are different for
children of different ages. There are also rules about the frequency of :night activities”,
which refers to activities performed after 20h00 and before 07h00. The basic rules on these
points are summarised in the table below.
However, the regulations provide for some flexibility on rest breaks. If it is not practical
for a child to be granted the required rest break due to the nature of the activity, the person
responsible for the activity must give the child a rest break as soon as possible – but the
time period before the required rest break cannot under any circumstances be extended
by more than half an hour.
Note that even if the rules on maximum hours are observed, a person may never force a child
to perform or participate in a regulated activity if the child is unwilling or unfit to do so.
MAXIMUM HOURS, REST BREAKS AND NIGHT WORK
Age of child

Maximum time
for participation
in activity

Maximum time
child can be required
to be present

Rest period of
half an hour

Under age 5

2 hours/day

3 hours/day

after every hour

Ages 5-9

3 hours/day

4 hours/day

after every hour

Age 10 or older

4 hours/day

5 hours/day

after every 2 hours

Children may take part in the regulated activities at night
(after 8:00 in the evening) no more than three times in a single week.
 Child Care and Protection Regulations, regulations 98, 99, 101

(2) Rest areas: There must be a safe area where the children can rest and play.
 Child Care and Protection Regulations, regulation 102

(3) Food and refreshments: Any food and refreshments provided must be nutritious and
appropriate to the age of the child and the length of the activity. Each child should have the
option of eating in a meal area for children and their care-givers which is separate from
the meal area for other adults.
Even if the activity does not require the child to be accommodated overnight, there may
be a need to feed the child a snack, lunch or some other meal.
 Child Care and Protection Regulations, regulation 100(a)-(b)
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This tent is for the child actors
and their mothers and aunties.
We have arranged showers and toilets
in the building next door, and we will
serve dinner at these picnic tables here.
The rest of the film crew will be in the tent
over there. They will have completely
separate facilities, and they will also
have their meals over there.
Let me know if you have any questions!
I hope that you will all be comfortable.
(4) Accommodation: If the activity requires a child to stay away from home overnight, full
details of the accommodation must be provided to the child’s parent, guardian or other
care-giver. The accommodation must be safe, suitable for a child of the age in question,
clean and comfortable. It must also have sufficient bedding, toiletries and washing facilities.
The child must be accompanied by a parent, guardian or care-giver present – or someone
designated or approved to act in that role by the child’s parent, guardian or care-giver.
But the accommodation must NOT be occupied by any adult OTHER THAN the child’s
parent, guardian or care-giver, or someone approved by the child’s parent, guardian or
care-giver.
If the activity is income-generating, the accommodation must be supplied free of charge
to any participating child.
 Child Care and Protection Regulations, regulation 103

(5) Access to the child: There must be reasonable access to the child throughout the activity
by the child’s parent, guardian or care-giver, or some other adult designated or approved
by the child’s parent, guardian or care-giver. This person in this role may accompany the
child to all aspects of the activity – such as wardrobe, makeup or hairdressing – and must
be within sight of the child at all times.
The person responsible for the activity must also give
reasonable access to a designated social worker for the
purposes of monitoring compliance with the law and
any conditions attached to a licence for the activity.

A “designated social worker”
is a State or private social worker
authorised by the Minister
to carry out specific tasks.

 Child Care and Protection Regulations,

regulation 104

 Child Care and Protection Act,

section 33

(6) Rewards for participation in the activity: The child may receive some kind of reward
for participating in the activity. If the reward exceeds N$500 in cash, or is some item with
a value of more than N$500, then the reward must be given to the child’s parent or caregiver – but it must be used only for the benefit of the child. It may not be withheld by any
person without a reasonable and justified cause. (There are no rules about rewards which
are N$500 or less in value.)
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The intention to give the child any reward for participation is supposed to be disclosed
before the parent or guardian gives consent to the child’s participation in the activity.
If a reward worth more than N$500 was for some reason not disclosed as required,
the person responsible for the activity must inform the parent, guardian or care-giver
about the reward as soon as possible and give the reward to the parent, guardian or
care-giver. The failure to disclose the reward initially does not affect the application of
this rule.
 Child Care and Protection Regulations, regulation 96(1)-(2)

Lucy has
won first
prize!
The prize
money is
N$1000.

Mommy, this is great! Now you can buy
that new traditional dress you wanted!
No, Lucy, this money
is for you! We can
use some of it for
your stationery for
the new school year.
But I will also give
you part of the
money to spend
on something you
choose for yourself.

(7) Safety: There must be a first-aid kit available at the place where a child takes part in an
activity. The environment must be smoke-free and alcohol free. The person responsible
for an activity child must also make sure that the child will not be exposed to unhealthy
practices, physical danger, emotional harm, excessive strain or stress at any time while
participating in the activity. That person may not require, or permit, a child to participate
in the activity if the child’s parent, guardian or care-giver believes that the child will be
exposed to danger of any kind.
All aspects of the activity must be safe for children – including the rest areas and the
accommodation (if applicable).
 Child Care and Protection Regulations, regulations 100(c), 105(1)(a)-(b)

Penalty for failing to follow the rules on regulated activities:
A person responsible for a regulated activity
must comply with all the rules relating to
child participation. Failure to
follow the rules is a crime,
punishable by a fine of up to
N$4 000 or imprisonment for
up to 12 months, or both.
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7. Child trafficking
Child trafficking was initially covered by the Child Care and Protection Act, but the provisions
on this topic were moved to the Combating of Trafficking in Persons Act 1 of 2018 (with a
few changes). This section gives a brief overview of the concept of trafficking, because of its
link to child exploitation.

Definition of child trafficking: The definition of child trafficking is different from the definition
of trafficking for adults. When a child is involved, trafficking is committed if certain acts are
done for the purpose of exploitation. When an adult is involved, trafficking also required that
certain means be used – but the means used are irrelevant in the case of children.
In the case of adults, it is necessary to prove that some “means” were used to take away the
adult’s ability to give free consent. But it is not necessary to prove that any “means” were
used in respect of children, because a child can never consent to exploitation under any
circumstances.
A person commits the crime of trafficking in persons with respect to a child (a person under
age 18) if he or she intentionally recruits, transports, delivers, transfers, harbours, sells,
exchanges, leases or receives a child for the purposes of exploitation. “Exploitation” can be for
many different purposes, including the following:
I prostitution or any form of sexual exploitation
I forced labour or services, prohibited child labour or other economic exploitation
I slavery or practices similar to slavery, including debt bondage or forced marriage
I involuntary servitude
I criminal exploitation
I removal of organs or body parts
I impregnation of a female against her will for the purpose of selling the child.
 Combating of Trafficking in Persons Act 1 of 2018,

sections 1 (definition of “exploitation”), 3(1)-(2)

TRAFFICKING IN CHILDREN
ACTION
I
I
I
I
I
I
I
I
I

Recruits
Transports
Delivers
Transfers
Harbours
Sells
Exchanges
Leases
Receives

EXPLOITATION
I
I
I
I
I
I
I
I
I
I

Prostitution or sexual exploitation
Forced labour or services, prohibited child labour or economic exploitation
Slavery
Debt bondage
Forced marriage
Involuntary servitude
Criminal exploitation
Removal of organs or body parts
Impregnation of a female against her will for the purpose of selling the child
Some other kind of exploitation
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Penalty: Trafficking in persons is a serious crime with a stiff penalty. A first offence is punishable by a fine of up to N$1 million, or imprisonment for up to 30 years, or both. Subsequent
convictions are punishable by a fine of up to N$2,5 million or imprisonment for up to 50 years,
or both.
It is also a crime to facilitate trafficking of persons in various ways, such as transporting persons
who are being trafficking, providing false identification documents for them or providing premises.
 Combating of Trafficking in Persons Act 1 of 2018, sections 3(3), 4-10

Link between child trafficking and child exploitation: Trafficking of children, by its
very definition, takes place for the purpose of exploitation. Thus, it clearly overlaps with some
forms of illegal child labour, particularly the worst forms of child labour.

I heard that Ruth
took Martha to a
man’s farm so that
he could have
sex with her.
I think Ruth got
some money for
doing this, but
I am not sure.

Whether or not any money changed hands,
it sounds like Ruth has committed a crime.
The provisions of the Child Care and Protection
Act on child labour and exploitation of children
cover this situation. And Ruth has probably
also committed the crime of trafficking which
falls under the Combating of Trafficking in
Persons Act. Ruth is going to be in big trouble.

For more information, see Trafficking in Persons: A Guide to Namibia’s Combating of
Trafficking in Persons Act 1 of 2018 (Legal Assistance Centre, 2018) and the comic
entitled What is Trafficking in Persons? (Legal Assistance Centre, 2018),
which tells a story based on actual trafficking cases in Namibia.

<http://www.lac.org.na/projects/grap/Pdf/
comictrafficking_in_persons.pdf>
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Trafficking victims can be women, men, girls and boys
International data on trafficking, 2014




 51%
21%
20%
8%

Sex of persons convicted of trafficking
International data on trafficking, 2014
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8. Reporting and investigation
Reporting by members of the public: Any member of the public who becomes aware of
any of the worst forms of child labour must report this immediately to the police. Any member
of the public is also expected to report any other instances of child labour or child trafficking
to a state-employed social worker or the police.
Members of the public also have a duty in terms of the Combating of Trafficking in Persons Act
to report suspicions of trafficking to a police officer or a state-employed social worker.
Neither the Child Care and Protection Act nor the Combating of Trafficking in Persons Act
spells out the consequences of ignoring these legal duties to report.
Members of the public who make such reports can do so without revealing their identity. There
is protection for anyone who makes a report in good faith, even if the report is mistaken. For
example, a person cannot be sued for defamation for reporting an instance of suspected child
labour in good faith, even if it turns out that the report is wrong.
 Child Care and Protection Act, sections 131(2)(a) and (c), 132, 234(6)
 Combating of Trafficking in Persons Act 1 of 2018, section 12

Reporting by professionals: There is a stronger legal duty for professionals who work with
children to report any instances of child labour or child trafficking to a state-employed social
worker or the police. A professional who fails to comply with this reporting duty commits a
crime. The penalty is a fine of up to N$20 000, imprisonment for up to five years, or both.
The people subject to this duty include school principals, teachers, school counsellors, doctors,
dentists, pharmacists, nurses, physiotherapists, psychologists, psychological counsellors,
speech therapists, occupational therapists, traditional leaders, traditional health practitioners,
legal practitioners, religious leaders, labour inspectors, social workers in private practice and staff
members at children’s homes, child detention centres, places of safety, crèches, kindergartens
or pre-schools, shelters and early childhood development centres. Professionals cannot make
anonymous reports.
 Child Care and Protection Act, sections 131(2)(a) and (c), 132

Investigation: If a report is made to the police, they must refer the matter to a designated
social worker within 24 hours. The social worker will assess the situation to see whether or not
it is safe for the child to remain in the current environment, or whether the child needs to be
moved to a safe place while the matter is being investigated.
The social worker will then do a thorough investigation and make a recommendation on what
steps to take to protect the best interests of the child. After considering the social worker’s
report, a children’s court will decide what steps to take to protect the child. The best interests
of the child will always be the primary concern.
Chapter 14 of this Guide gives details about child protection proceedings and children in
need of protective services. This category includes victims of child labour or child trafficking
and children who have been subjected to any form of sexual exploitation.
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If the report involves a suspected violation of the Labour Act or any other law on labour, the
social worker must alert the Executive Director of the Ministry responsible for child welfare,
who will notify the Executive Director of the Ministry of Labour, so that this Ministry can
take appropriate action to enforce the prohibitions on child employment.
Similarly, if a labour inspector or any other official in the Ministry of Labour becomes aware
of a possible violation of the Child Care and Protection Act which involves a child, he or she
must immediately notify the Executive Director of the Ministry of Labour, who will notify
the Executive Director of the Ministry responsible for child welfare so that appropriate action
can be taken to protect and assist the child.
 Child Care and Protection Act, Chapter 10
 Combating of Trafficking in Persons Act 1 of 2018, section 12
 Child Care and Protection Regulations, regulation 94

9. Unlawful removal or detention of
a child
Unlawful removal or detention of a child can arise in various contexts, but the prohibitions on
these actions may help prevent the exploitation or trafficking of children.
It is a crime for anyone to remove a child from the lawful control of another person (such as a
parent, a person delegated by the parent to care for the child or person acting as an alternative
care-giver in terms of a court order). It is also a crime to detain a child with the result that the
child is kept out of the lawful control of another person.
A person will be regarded as detaining a child if that person causes the child to be detained
or induces the child to remain with him or her or any other person.
It is also a crime to take or send a child out of Namibia in violation of a court order prohibiting
the removal of the child from Namibia, or without the consent of the person or persons who
hold the relevant parental responsibilities and rights in respect of the child, or the consent of a
court.
A person will be regarded as taking a child out of Namibia if that person causes the child to
be taken out of Namibia, assists in taking the child out of Namibia or causes or induces the
child to accompany him or her or any other person who is leaving the country.
A person will be regarded as sending a child out of Namibia if that person causes the child
to be sent out of Namibia, or in any way assists in sending the child out of Namibia.
The penalty for any of these crimes is a fine of up to N$50 000 or imprisonment for up to
10 years, or both.
 Child Care and Protection Act, sections 235-236
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 International Labour Organisation (ILO),
Global Estimates of Child Labour:
Results and Trends, 2012-2016
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NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
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T

he Act requires persons who work directly with children in certain
capacities to obtain police clearance certificates showing that they have
not been convicted of specified crimes relating to violence or child abuse.

1. What is
a police
clearance
certificate?

People who commit serious crimes
cannot work directly with children.
This will help protect children from
people who might prey upon them.

A police clearance certificate is a certificate
issued by the police which lists all past con
victions for any crimes, no matter how long
ago they occurred. The police clearance
certificate will list all crimes for which the
person in question has been convicted and
the date of the convictions.
As of 2019,
the fee for
obtaining a police
clearance certificate
was N$100.

The police clearance certificate will
indicate the date when it was issued.
It obviously lists only convictions prior
to the date that it was issued.

The Act and the regulations do not
specify how recent the police clearance
certificate must be. But if it was issued a long time
previously, it may omit recent convictions for the speci
fied offences.

A valuable element of child protection legislation is the adoption of measures to ensure
that persons who have been found previously to have harmed children are not employed
(whether as paid workers or as volunteers) in positions where they can have access to
children. In particular, a legislatively based screening process must be developed to ensure
that wholly unsuitable persons wishing to work in schools and in institutions linked to the
care system (for instance children’s homes, orphanages, reform schools) are not employed
there.
 African Committee of Experts on the Rights and Welfare of the Child,
General Comment No. 5, 2018, section 5.3.1 (footnote omitted)
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2. Who is required to get police
clearance certificates?
The Child Care and Protection Act requires the following people to provide police clearance
certificates:
(1) a person involved in managing or operating an institution that provides welfare services
to children
(2) a person who works with or has direct access to children at an institution that provides
welfare services to children
Institutions that provide welfare services to
children include –
z a child protection organisation
z a residential child care facility (a place of
safety, a children’s home or a child deten
tion centre)
z a place of care (creches, day care centres,
etc)
z an early childhood development centre
z a shelter
z a school
z any other “association providing welfare
services to children”.

This would include, for example,
school principals, teachers and people
who work in children’s homes. It would
also include a cleaner who works at
a school or a children’s home, for
example, if that cleaner had access
to the children. People who prey on
children are known to sometimes seek
out work in places where children are
vulnerable. Anyone who has contact
with children at a facility which
provides welfare services to children is
covered, including volunteers.

See Chapter 7 of this Guide for descriptions of the facilities in this list which are required
to register under the Child Care and Protection Act. However, the police clearance
requirement is not limited to those facilities.
Designated social workers and probation officers designated to work with children
must have police clearance certificates. The same requirement applies to designated
child protection organisations, which must provide police clearance certificates for all
of its social workers and all other employees who work directly with children.
The Act also makes the requirements explicitly applicable to a person employed at or
involved in an organisation managing a cluster foster care scheme.
It is specifically mentioned that an organisation which provides prevention and early
intervention services to children must submit police clearance certificates for all staff
members who have direct contact with children if it wants to be eligible for State funding.
However such an organisation would seem to qualify as an institution providing welfare
services to children whether or not it was seeking State funding, meaning that police
clearance certificates would be required for staff who work with children or have direct
access to children at all such organisations.
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(3) an alternative care giver or adoptive parent
This includes –
z a foster parent
z an adult supervisor of a child-headed household.
In the case of an adoptive parent, the social worker conducting the assessment of a
person applying to be a prospective adoptive parent may require that other members
of the household where the child is to live must also have police clearance certificates.
Where a person has applied to have a private home approved as a place of safety, the
applicant must show that no person residing in the home has been convicted of an
offence contemplated in the provisions on police clearance certificates.
(4) a person who works in any other form of employment or activity which is identified in
regulations issued in terms of the Act
The Child Care and Protection Regulations list two additional categories of persons”:
(a) a person employed or involved in a post where he or she is in a position of authority
or supervision over a child or has responsibility for the care of a child –
z whether in the public or private sector
z whether or not the person receives remuneration.
This category might include, for example, person in charge of Scout troops or
Girl Guides, Sunday school teachers, Sunday school teachers, sports coaches and
swimming teachers, any person that provides tuition to a child (such as a piano
teacher or a maths tutor) and a nanny or a babysitter.
(b) a person who owns or has any economic or business interest in any entity, business
concern or trade relating to the supervision or care of a child IF this interest
would –
z cause him or her to have direct access to a child
z place him or her in a position of authority or supervision over a child
z give him or her responsibility for the care of a child.
Depending on the circumstances, this category might include, for example, the owner of a
bowling alley or a commercial swimming pool, or the owners of rides and entertainments
set up at fairs or agricultural shows.
(5) TRANSITIONAL PROVISION: Any person acting in the specified capacities “who is
providing welfare services to children before the commencement of these regulations”,
must obtain a police clearance certificate within six months of the commencement of the
regulations.
The relevant date for providing the required police clearance certificates for persons
already providing welfare services to children would have been 30 June 2019. Even
though this date has already passed, there may be some lag in enforcement of the
restrictions on employment based on past convictions, due to the slow spread of
awareness of the new rules.
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The Labour Act does not deal explicitly with a situation where someone who is already
employed is disqualified from continuing to work in that position by virtue of a new legal
requirement. If a person who is already employed is found to have a conviction which
disqualifies them from working in a specific position, the employer should attempt to
redeploy that person in a position that does not involve access to children. If the rules
in the Child Care and Protection Act prevent the person from being employed at all
by the institution in question, or if transfer to an acceptable position is not feasible,
then the employer should follow the procedures for termination of employment in the
Labour Act.
Where an employer is prohibited by the Child Care and
Protection Act from employing a person because of his
or her past convictions, a dismissal of that person on
this basis could presumably not be considered unfair.
 Child Care and Protection Act, 238(1);

see also references cited in the table on pages 10-12
 Child Care and Protection Regulations,
regulations 1 (definition of “police clearance certificate”);
119(1) (transitional provision);
119(2) (further categories of persons required
to have police clearance certificates);
see also references cited in the table on pages 10-12

The functions on this list
which require a police
clearance certificate will be
referred to in this chapter as
“the specified capacities”, to
serve as a useful shorthand.
The Act uses the phrase
“act in a capacity referred
to in subsection (3)” when
it refers to all of these
functions.

“Institutions providing
welfare services to children”
The “institutions providing welfare services to children” are not
exhaustively listed in the Act. The Act does not provide a definition of
“welfare services”, and there does not seem to be an agreed meaning of this term at
the international level. So one question that arises is: Who else might be covered by the rule?
Few recent statements about the possible parameters of the term “child welfare” could be located.
A few possible sources of guidance on the scope of this concept are listed below:
I

In Namibia, one guideline would be the institutions which are the concern of the Ministry
responsible for child welfare. Its mandate refers broadly to “the wellbeing of children”, and
its vision refers to “the care and protection of children”.
 “About MGECW”, Ministry of Gender Equality and Child Welfare website, undated

I

Another guideline would be the definition of “welfare organization” in the National Welfare
Act, which was in force when the Child Care and Protection Act was passed (and remains in
force as of 2019). It defines a “welfare organisation” as:
“any association of persons, corporate or unincorporate, or institution the objects of which
include one or more of the following, namely (a) the carrying on of social work by individual treatment, group work or community organization;
(b) the provision wholly or in part of any of the material, spiritual or social requirements of
persons or families in distress and in need of assistance;
(c) the carrying on of charitable activities in relation to persons or families who are in need and
require assistance;
(d) the prevention of social distress and indigency of persons or families;
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(e) the rendering of legal assistance and advice as a form of social assistance;
(f) the collection of contributions towards any war fund;
(g) the prevention of cruelty to animals and the promotion of animal welfare;
(h) the collection of funds for any of the objects specified in the preceding paragraphs,
but does not include any institution maintained and controlled by the State or a local authority
or any hospital board or any trade union registered or deemed to be registered in accordance
with the provisions of the Labour Act, 1992 (Act 6 of 1992), or any religious body in respect of
activities confined to religious work”.
 National Welfare Act 79 of 1965, section 1
I

Under the Children’s Act, which has been replaced by the Child Care and Protection Act,
“children’s commissioners” were known as “commissioners of child welfare”, suggesting that
all of the topics covered by that law concerned “child welfare”.
 Children’s Act 33 of 1960, sections 2-3 (now repealed)

I

In South Africa, the National Welfare Act 100 of 1978 defines “social welfare services” as:

“organized activities, measures or programmes in connection with (a) social work as defined in section 1 of the Social Work Act, 1978 (Act 110 of 1978);
(b) the prevention and treatment of social pathological conditions in the community or in groups
of persons or in families or individuals;
(c) the promotion, protection or stability of family or marital life;
(d) the welfare of the aged or physically or mentally handicapped persons;
(e) the welfare of children;
(f) the prevention of alcoholism or dependence upon dependence-producing substances or the
treatment of persons who are dependent upon alcohol or any other dependence-producing
substance;
(g) the provision of housing to indigent persons or persons in need;
(h) any corrective service;
(i) social relief”.
 National Welfare Act 100 of 1978 (South Africa), section 1

I

In South Africa, the Financial and Fiscal Commission (an independent constitutional advisory
body) has made this statement: “Broadly speaking, child welfare services refer to those services
that aim to provide children with the necessary protection from socio-economic, physical and
developmental hardship, abuse and neglect.”
 The Provision and Funding of Child Welfare Services in South Africa,

Financial and Fiscal Commission, 2013, page 17

I

In the US, child welfare has been described as “a continuum of services designed to ensure
that children are safe and that families have the necessary support to care for their children
successfully”.
 Factsheet: “What Is Child Welfare? A Guide for Educators”,

US Department of Health and Human Services, June 2018

I

A 2010 edition of the International Encyclopedia of Education contrasts the concepts of
“child protection” and “child welfare”. It describes “child protection” as a term which
emphasises the legal grounds upon which social workers and police can intervene to identify
children who have been harmed or are likely to be harmed, and for the purpose of preventing
future harm. It describes “child welfare” as a broader term which refers to assisting children
and their families in cases of abuse and neglect, or when they are found to be in need,
through general prevention services including health, education, recreation, family support,
and treatment services.
 E Khoo, “Early Childhood Risk, Protection and Abuse Prevention”,

in Penelope Peterson et al (eds), International Encyclopedia
of Education (Third Edition), 2010, pages 17-24
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3. Relevant crimes
Convictions for the following crimes will disqualify a person from acting in any of the specified
capacities:
I murder
I rape
I indecent assault
I incest
I kidnapping
I any statutory sexual offence (This would include violations of the Combating of Rape Act
or violations of some provisions of the Combating of Immoral Practices Act.)
I any offence relating to pornography
I any offence relating to trafficking (This would include violations of the Combating of
Trafficking in Persons Act.)
I abduction (excluding the wrongful removal or retention of a child by a parent with parental
responsibilities)
I assault with intent to cause grievous bodily harm.
 Child Care and Protection Act, section 238(8)

These crimes disqualify a person from being fit to work with children regardless of
whether the victim was a child or an adult. A person who uses violence against a person
of any age should not be working closely with children.

4. Prohibitions and relevant time
periods
This issue is covered confusingly in the Act. The courts might apply the rules of statutory
interpretation to make the various provisions of the Act logically consistent. The summary and the
table on pages 10-12 are based on a straightforward reading of the plain meaning of the terms used.

Persons acting in specified capacities: Subsection 238(2)
says that a person may not act in any of the specified capacities
if he is she has been convicted for any of the listed offences.

(2) A person may not
act in a capacity referred
to in subsection (3) if
convicted of an offence
listed in subsection (8).

Subsection 238(2) does not specify a time period,
indicating that a conviction at any time in the past
disqualifies the person in question from acting in the
specific capacities.

Note that the list of specific capacities goes beyond employment at an institution providing
welfare services to children; it also includes persons acting in any of the specified capacities.
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As the table on pages 10-12 indicates, the Act and the regulations are not always in agreement
about the relevant time period, with individual regulations sometimes simply mentioning
“police clearance certificates”, defined by the regulations as being the certificates referred to
in subsection 238(5) – which contains a 10-year time limit. (The Act takes priority over the
regulations, which are required to be consistent with the Act.)

Employers: Subsection 238(1) says a person may
not employ anyone who has been convicted for any of
the listed offences in an institution providing welfare
services to children.

(1) A person may not employ a
person convicted of an offence
listed in subsection (8) in an
institution referred to in sub
section (3).

This prohibition is worded generally, so it could
apply to any positions of employment in such an
institution, or it may have been intended to refer
only to employment in the specified capacities in such an institution (involvement in managing
or operating such an institution, or working with or having direct access to children at such
an institution).
Another ambiguity relates to the word “employ”. It could mean (a) the initial appointment
of someone to a position or (b) the continuing act of employing someone. Since there is
another provision that clearly covers new positions of employment (section 238(5)), it would
be logical to interpret this provision (section 239(1)) as applying to the continuing act of
employment.
The prohibition applies to employment on a part-time, full-time or volunteer basis.
Subsection 238(1) does not specify a time period, indicating that a conviction at any time in
the past disqualifies the person in question from working in the specific capacities.
This is reinforced by subsection 238(6), which requires an employer or any other person who
has reason to believe that a person convicted of one of the listed offences (a) is employed,
(b) has applied for employment or (c) is acting in one of the specified capacities, must
inform the registrar at the Ministry. Again, no time period is specified, indicating that this
duty applies in respect of a conviction at any time in the past.
 Child Care and Protection Act, section 238(1), (4) and (6)

In contrast, subsection 238(5) says that an employer
must, before employing a person in any of the specified
capacities, require that person to provide a police
clearance certificate showing that he or she has not
been convicted of any of the listed offences within
10 years before the date of assumption of duty.
The 10-year time period will render the provision
meaningless in some cases, because some of the
crimes in question, such as murder, rape and
trafficking in persons, would be likely to attract
heavy prison sentences – meaning that by the
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(5) Before employing a person
as contemplated in subsection
(1) the employer must ensure
that the person submits a valid
police clearance certificate stat
ing that the person has not been
convicted of an offence listed in
subsection (8), within 10 years
before the date of assumption
of duty.
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time that a person convicted of any of those crimes gets out of prison, 10 years since the
conviction may already have elapsed. This would mean, for example, that it is possible that
a convicted child trafficker would be eligible for employment in a position which gave him
or her authority over children immediately upon leaving prison.
It is not clear how section 238 should be interpreted given the contradictions between
238(1) and (2), which both simply refer to “convictions”, and 238(5) which refers to con
victions “within 10 years before the date of assumption of duty”.
To complicate matters further, some other prov isions in the Act and regulations refer to
proof that the person in question has no convictions for any of the listed crimes, without
specifying a time period. On the other hand, other provisions directly cross-reference
section 238(5), with its 10-year time period OR refer to the definition of police clearance
certificates in the regulations, which references section 238(5). The table on pages 10-12
lists the various references to police clearance certificates and the apparent time periods
involved.

Penalties: The same penalty applies to (a) a person who acts in a specified capacity despite
having a conviction for any of the listed offences, and (b) a person who employs someone who
has been convicted of any of the listed offences in an institution providing welfare services to
children. The penalty is a fine of up to N$20 000 or imprisonment for up to five years, or both.
 Child Care and Protection Act, section 238(9)

People who have
been convicted of
crimes involving
serious violence or
child abuse are not
suitable to work
with children.
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POLICE CLEARANCE CERTIFICATES
CAPACITY

TIME PERIOD

REFERENCE

Child Care and Protection Act
“Police clearance certificate” is not defined.
employment in “an
institution providing welfare
services to children”

conviction at any time in the past
disqualifies

s. 238(1)

“acting” in any of the
specified capacities

conviction at any time in the past
disqualifies

s. 238(2)

“employment” in any of the
specified capacities

conviction within 10 years before
the date of assumption of duty
disqualifies

s. 238(5)

approval of a private home as
a place of safety

proof that no person residing in the
home has been convicted of any of
the listed offences; any conviction

s. 64(4)(b): “convicted of an
offence contemplated in section
238”

prospective foster parent

“in possession of a valid police
clearance certificate”; conviction at
any time in the past disqualifies

s. 156(1)(d): “as contemplated in
section 238”
s. 156(2): “A person who has
been convicted of an offence
contemplated in section 238 is
not a fit and proper person to be
entrusted with the foster care of a
child.”

person employed at or
involved in an organisation
managing a cluster foster
care scheme

“in possession of a valid police
clearance certificate”; conviction at
any time in the past disqualifies

s. 156(4): applies s. 156(1)-(2)
with the necessary changes, so
same as for prospective foster
parents

prospective adoptive parent

“in possession of a valid police
clearance certificate”; conviction at
any time in the past disqualifies

s. 170(2)(f): “as contemplated in
section 238”
s. 170(8): “A person who has
been convicted of an offence
contemplated in section 238 is not
a fit and proper person…to be an
adoptive parent.”

members of household of
prospective adoptive parent

social worker may require that other
members of the household where the
child will live “must be in possession
of a valid police clearance certificate”;
time period unclear

s. 170(3): “contemplated in
section 238”

adult supervisor of childheaded household

“in possession of a police clearance
certificate”’; time period unclear

s. 225(3)(b): “contemplated in
section 238”

Child Care and Protection Regulations
The Act takes priority over the regulations, which are required to be consistent with the Act.
“Police clearance certificate” is defined in regulation 1 as
“the police clearance certificate referred to in section 238(5) of the Act”.
designated social worker
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has no previous conviction relating
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trafficking or any of listed offences;
conviction at any time in the past
disqualifies
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POLICE CLEARANCE CERTIFICATES
CAPACITY

TIME PERIOD

REFERENCE

social workers and other
persons employed by
designated child protection
organisation, who work
directly with children

“police clearance certificates issued
not more than one year before the
date of submission for renewal”;
conviction within 10 years before
the date of assumption of duty
disqualifies

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 4(7)(c): no cross-reference to
s. 238

probation officers

has no previous conviction relating
to child neglect or abuse, drug
trafficking or any of the listed
offences; conviction at any time in the
past disqualifies

reg 5(1)(c)(ii):“section 238(8)”

every member of the board
of a children’s home or child
detention centre

must be in possession of a police
clearance certificate; conviction
within 10 years before the date of
assumption of duty disqualifies

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 14(7): no cross-reference to
s. 238

persons working with children
at children’s homes, child
detention centres, places
of care, early childhood
development centres and
shelters

must provide police clearance
certificate; conviction within 10 years
before the date of assumption of duty
disqualifies

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 17(3)(iii): no cross-reference
to s. 238

every member of the board,
staff member of the children’s
home or child detention
centre and any other person
who will have direct access to
the children at the home or
centre

police clearance certificates must
be provided with application for
registration; conviction within 10
years before the date of assumption of
duty disqualifies

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 23(3)(m): no cross-reference
to s. 238

the manager and every staff
member and any other person
who will have direct access
to the children at a place
of care, early childhood
development centre or shelter

police clearance certificates must
be provided with application for
registration; conviction within 10
years before the date of assumption of
duty disqualifies

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 24(2)(j): no cross-reference
to s. 238

all staff members who work in
direct contact with children
at an organisation which
provides prevention and
early intervention services to
children

must comply with section 238(5);
conviction within 10 years before
the date of assumption of duty
disqualifies

reg 43(d): “section 238(5)”

prospective adoptive parent

police clearance certificates must be
provided from Namibia, the country
of citizenship or any other country
where the applicant has resided
during the last 10 years; conviction
within previous 10 years

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 59(2)(g): no cross-reference
to s. 238
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POLICE CLEARANCE CERTIFICATES
CAPACITY

TIME PERIOD

REFERENCE

prospective adoptive parent
habitually resident outside
Namibia applying for
intercountry adoption

a police clearance certificate
indicating that the applicant has no
previous criminal record relating to
child neglect or abuse, drug trafficking
or any of the offences listed in section
238(8) of the Act or any conviction
under any law relating to the
protection of children; reference to
“police clearance certificate” suggests
that the relevant time period is the
previous 10 years, but text also refer
to “no previous criminal record”,
which suggests no time limit

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 82(1)(d): no cross-reference
to s. 238

adult supervisor of
child-headed household

must provide “a police clearance
certificate issued not more than one
year prior to designation”; reference
to “police clearance certificate”
suggests that the relevant time period
is the previous 10 years

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 86(6)9d): no cross-reference
to s. 238

person employed or involved
in any position where he or
she will I be in a position of
authority or supervision
over a child
I have responsibility for the
care of a child

“a person may not employ a person
in the following categories of
employment or activity without
the latter having obtained a police
clearance certificate”; time period
could be (1) conviction within 10
years before the date of assumption of
duty disqualifies (definition of police
clearance certificate) or (2) at any
time (reference to s. 238(3), which
applies subsection 238(1)-(2))

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 119(2)(a): “further to the
provisions of section 238(3)”

a person who owns or has
any economic or business
interest in any entity, business
concern or trade relating to
the supervision or care of a
child, if this would cause the
person to –
I have direct access to a child
I be in a position of
authority or supervision
over a child
I have responsibility for the
care of a child

“a person may not employ a person
in the following categories of
employment or activity without
the latter having obtained a police
clearance certificate”; time period
could be (1) conviction within 10
years before the date of assumption of
duty disqualifies (definition of police
clearance certificate) or (2) at any
time (reference to s. 238(3), which
applies subsection 238(1)-(2)

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 119(2)(a): “further to the
provisions of section 238(3)”

TRANSITIONAL
PROVISION: person in a
specified capacity “who is
providing welfare services
to children before the
commencement of these
regulations”

“must within six months of the
commencement of these regulations
obtain a police clearance certificate”;
time period could be (1) conviction
within 10 years before the date of
assumption of duty disqualifies
(definition of police clearance
certificate) or (2) at any time
(pursuant to s. 238(1)-(2))

reg 1: “‘police clearance
certificate’ means the police
clearance certificate referred to in
section 238(5) of the Act”
reg 119(1): “section 238”
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Amendments to section 238 in Parliament
The Bill which was tabled in Parliament in 2014 [B. 8 - 2014] contained
the following provision on police clearance certificates, which contained
no time limit:
PROVISION IN ORIGINAL BILL
Police clearance certificates required in respect of certain persons
238. (1) A person who (a) manages or operates, or participates or assists in managing or operating, an institution
providing welfare services to children, including a child protection organisation, residential
child care facility, place of care, early childhood development centre, shelter, school, club
or association providing welfare services to children;
(b) works with or has direct access to children at an institution providing welfare services to
children, including a child protection organisation, residential child care facility, place of
care, shelter, early childhood development centre, school, club or association providing
welfare services to children, either as an employee, volunteer or in any other capacity;
(c) is permitted to become the alternative care-giver or adoptive parent of a child; or
(d) works in any other form of employment or activity as may be prescribed,
must apply for a police clearance certificate stating that such person does not have a criminal
conviction in respect of any of the offences contemplated in subsection (2) (i) in the case of a person referred to in this paragraph or paragraph (a) or (b) within six months
after the commencement of this section;
(ii) in the case of a person who intends to be employed in any capacity or at any institution
contemplated in this paragraph or paragraph (a) or (b) or who intends to manage or operate
such an institution, before taking up such employment, management or operation; or
(iii) in the case of a person referred to in paragraph (c), before becoming an alternative caregiver or adoptive parent.
(2)
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

The offences committed for purposes of subsection (1) are murder;
rape;
culpable homicide involving gross negligence;
indecent assault;
incest;
kidnapping;
any statutory sexual offence;
any offence relating to the manufacture, distribution or possession of pornography;
any offence relating to the trafficking of either an adult or a child;
abduction, excluding the wrongful removal or retention of a child by a parent with parental
responsibilities, whether domestic or as contemplated in the Hague Convention on
International Child Abduction;
(k) assault with intent to cause grievous bodily harm;
(l) common assault;
(m) any offence in terms of this Act; or
(n) any attempt to commit any of the offences listed in paragraphs (a) to (m).
(3) A police clearance certificate contemplated in subsection (1) is valid for a period of one
year from the date of issue and must be renewed by the holder of the certificate after every two years
until such time as the holder ceases to be one of the persons contemplated in subsection (1).
(4) A person contemplated in subsection (1) commits an offence if that person (a) fails or refuses to produce a valid police clearance certificate as referred to in that subsection
on the request of any person who can demonstrate that he or she has a direct interest in
being provided with such a certificate; or
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(b) fails to renew a police clearance certificate as contemplated in subsection (3) within 30
days after a written request to do so,
and is liable on conviction to a fine not exceeding N$20 000 or to imprisonment for a period not
exceeding five years or to both the fine and imprisonment.
(5) An employer who allows a person to work in any capacity contemplated in subsection (1)(a),
(b) or (d) without a valid police clearance certificate commits an offence and is liable on conviction
to a fine not exceeding N$20 000 or to imprisonment for a period not exceeding five years or to
both the fine and imprisonment, but prosecution may not be instituted under this subsection if an
application for a police clearance certificate or for the renewal of the certificate has been made but
is pending.
The National Council proposed an amendment to correct an obvious error in subsection (3), which
originally referred inconsistently to “one year” and “two years”. The amended provision read as follows:
(3) A police clearance certificate contemplated in subsection (1) is valid for a period of two
years from the date of issue and must be renewed by the holder of the certificate after every two
years until such time as the holder ceases to be one of the persons contemplated in subsection (1).
(Amendment moved by Hon Kankoshi, National Council, 17 December 2014)
However, before the Bill came back to the National Assembly, an entirely new section 238 was drafted
by the Ministry of Justice with a view to addressing the following concerns:
z The original requirement that police clearance certificates would have to be renewed every two years
would have meant that the police department handling the clearance certificates would be flooded with
applications every two years. The renewal requirement was eliminated in favour of supplementing the
police clearance certificate requirement with a register of convictions.
z The listed offences need not have been committed against a child. Thus, the Ministry thought that
the inclusion of common assault in the list was too general and lacked a sufficient rational connection
to the objective of protecting children. Assault was eliminated from the list, while assault with intent
to cause grievous bodily harm was retained.
z The clause is unclear as to the effect of a conviction made 5 or 10 years before the date of commence
ment of the clause; concerns were expressed about what would happen to employees who were
convicted of such offences in the past but were currently employed in one of the specified capacities.
This concern appears to have been the impetus behind the confusing introduction of the 10-year
timer period in section 238(5), but that provision applies to new employees rather than existing
employees.
z The Ministry was concerned that the cited concerns made the clause “too wide and overbroad”, which
could result in a challenge to its constitutionality.
During reconsideration of the bill by the National Assembly on 4 March 2015, an amendment was
moved by the Hon Minister of Gender Equality and Child Welfare, to substitute section 238 in its
entirety. The substitution was moved and approved, without any further discussion (Proceedings of the
National Assembly, 4 March 2014). The substituted provision quoted below is the one which appears in
the final law.
SUBSTITUTED PROVISION
Requirements in respect of certain persons who work with children
238. (1) A person may not employ a person convicted of an offence listed in subsection (8) in
an institution referred to in subsection (3).
(2) A person may not act in a capacity referred to in subsection (3) if convicted of an offence
listed in subsection (8).
(3) Subsections (1) and (2) apply to -
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(a)

a person who manages, operates, participates or assists in managing or operating an
institution providing welfare services to children, including a child protection organisation,
residential child care facility, place of care, early childhood development centre, shelter,
school or association providing welfare services to children;
(b) a person who works with or have direct access to children at an institution providing welfare
services to children, including a child protection organisation, residential child care facility,
place of care, shelter, early childhood development centre, school or association providing
welfare services to children;
(c) an alternative care giver or adoptive parent; and
(d) a person who works in any other form of employment or activity as may be prescribed.
(4) Subsection (1) applies to employment on a part-time, full-time or volunteer basis.
(5) Before employing a person as contemplated in subsection (1) the employer must ensure
that the person submits a valid police clearance certificate stating that the person has not been
convicted of an offence listed in subsection (8), within 10 years before the date of assumption of
duty.
(6) An employer or a person who has reason to believe that a person who has been convicted
of an offence listed in subsection (8) is employed has applied for employment or is acting in such
capacity as contemplated in subsection (3), must prescribed manner inform the registrar referred to
in subsection (11).
(7) The registrar, referred to in subsection (11), who receives information in terms of subsection
(6) must deal with the information in the prescribed manner.
(8)
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)
(i)
(j)

For the purpose of this section the offences are:
murder;
rape;
indecent assault;
incest;
kidnapping;
any statutory sexual offence;
any offence relating to the manufacture, distribution or possession of pornography; or
any offence relating to human trafficking;
abduction, excluding the wrongful removal or retention of a child by a parent with parental
responsibilities, whether domestic or as contemplated in the Hague Convention on International
Child Abduction; or
assault with intent to cause grievous bodily harm.

(9) A person who contravenes subsection (1) or (2) commits an offence and is liable to a fine
not exceeding N$20 000.00 or imprisonment for a period not exceeding five years or to both such
fine and such imprisonment.
(10) The registrar referred to in subsection (11) must keep a register in which is recorded (a) the names of persons convicted of offences listed in subsection (8); and
(b) other prescribed information.
(11) The Minister must for the purpose of subsection (12) designate a staff member as a registrar,
who will have the function of keeping a register and such other function as may be prescribed.
(12) A court which has convicted a person of an offence listed in subsection (8) must ensure that
the prescribed information on convictions is submitted to the registrar referred to in subsection (11).
(13) The Minister may prescribe requirements relating to police clearance certificates, duties of
employers for the purpose of this section and register to be kept in terms of this section.
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5. Register of convictions for listed
offences
Police clearance certificate do not have to be renewed. However, the Ministry is required to
keep a register of convictions in respect of the listed offences, so that persons who commit any
of these offences after they have provided their police clearance certificates can be identified
and prevented from working with children.

Registrar: The Minister must designate a staff member as a registrar, who will have the
function of keeping a register of convictions as well as any other function that may be set out
in regulations.
Register: The registrar must keep a register which records –
I the names of persons convicted of any of the listed offences
I any other information prescribed by regulations issued under the Act.
As of 2019, no regulations had been issued with requirements to record any additional
information. However, since the Act refers to a 10-year time period in section 238(5), it
would be useful for the register to contain the date of any convictions for the listed offences.

Courts’ duty to share information with registrar: A court which has convicted a person
for any of the listed offence has a duty to ensure that the prescribed information on convictions
is submitted to the registrar.
As of 2019, the Minister had not yet issued any regulations about the submission of
information to the registrar by courts.

Public duty to share information with registrar: An employer or a member of the public
who has reason to believe that a person who has been convicted of a listed offence is employed,
has applied for employment or is acting in a specified capacity must inform the registrar in
the prescribed manner. When the registrar receives such a report, he or she must deal with it
in the prescribed manner.
As of 2019, the Minister had not yet issued any regulations about how to make such reports
to the registrar, or how the registrar must deal with such reports.

Other issues: The Act states that the Minister may prescribe other requirements relating to
the register.
As of 2019, the regulations do not address access to the register by current or prospective
employers, or members of the public. Thus, it is not yet clear how the register will function
to protect children from exposure to persons with previous convictions for the crimes
recorded in the register.
 Child Care and Protection Act, section 238(6)-(7), (10)-(13)

16

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 27: Police Clearance Certificates

C A R E A N D PR
O

TE

GU

C T 3 O F 2 01
NA
5

IDE TO N A MIB

IO

IA
’S

LD

CT

I
CH

CH

8
A PTER 2

GRANTS AND EMERGENCY AID
1. Overview ....................................................................................................................................... 2
2. Constitutional and international framework .......................................... 4
3. State maintenance grants ........................................................................................... 5
4. Foster parent grants ....................................................................................................... 10
5. Residential child care facility grants ............................................................. 12
6. Child disability grant ..................................................................................................... 14
7. Short-term emergency grants and assistance in kind ............... 18
8. General rules for all types of grants ............................................................. 19
9. Automatic exemptions ................................................................................................ 21
10. Monitoring and investigation .............................................................................. 21
11. Suspension and cancellation of grants ..................................................... 22
12. Abuse of the grant system ...................................................................................... 23
13. Rate of grants ....................................................................................................................... 24
14. Transitional provisions ............................................................................................... 24

NOTE

In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child Care
and Protection Act (which is published in separate chapters).
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T

he Child Care and Protection Act provides for five types of grants:
(1) State maintenance grants; (2) foster parent grants; (3) residential
child care facility grants; (4) child disability grants; and (5) short-term
emergency grants or assistance in kind. It provides rules for who can
apply for and receive a grant on behalf of a child, and for the duration
of the different types of grants. It makes abuse of the grants system a
crime, and provides for refunds where grant money was wrongfully
received or misused.

1. Overview
Grants: The Child Care and Protection Act provides for five types of grants:
(1) state maintenance grants
(2) foster parent grants
(3) residential child care facility grants
(4) child disability grants
(5) short-term emergency grants or assistance in kind.
(1) State maintenance grant: Under the previous rules, only a parent of a child could apply for
a grant. The parent was eligible for a grant only if the other parent was deceased, in prison
for longer than three months, or receiving an old age pension or disability grant. Under the
Child Care and Protection Act, the State maintenance grant is available to a broader group
of persons caring for a child, provided that they meet the grant criteria. There is no limit to
the number of children in a single household who may receive a State maintenance grant,
since all children must be treated equally.
Key change: One key change to the law is allowing registered kinship care-givers to apply for
State maintenance grants for the children in their care. Previously, this was possible only
if they were formally designated as foster parents by a court order – a burdensome process
which tied up social workers and the children’s courts unnecessarily.

(2) Foster parent grant: A foster parent is eligible to claim a grant for each child placed in his
or her care by a court order. This grant is intended to offset the costs of caring for a foster
child, keeping in mind that foster care now, by definition, involves caring for a child who
is not a relative. In terms of the Act, foster parents play a similar role as children’s homes
by taking in children who have no family members to care for them.
(3) Residential child care facility grant: Approved places of safety, registered children’s homes
and registered child detention centres are eligible to claim a grant for each child placed in
their care by court order.
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(4) Child disability grant: A child may be eligible for a child
disability grant if the child has one of the disabilities
set out in the regulations. A child disability grant
is payable in addition to any other state grant.
(5) Short-term emergency grant or assistance
in kind: The Ministry may provide short-term
emergency grants or assistance in kind to families
in particular need, such as children in homes
affected by illness, accident, death, fire,
natural disasters, armed conflict or
some other unexpected emergency.
For example, emergency aid might
be provided to a family whose house
has just burned down or a family where
both parents were killed in a car accident.

Terminology
Many provisions in the Act and the regulations on grants refer to the “Permanent Secretary”.
Since the Act was passed, the designation “Permanent Secretary” has been changed to
“Executive Director”. This chapter uses the current term “Executive Director”.
Many provisions on grants also refer to a “designated social worker”. This is a State or
private social worker authorised by the Minister to carry out specific tasks.
The rules on grants make reference to the applicant and the recipient. The “applicant”
is the person who applies for the grant. The “recipient” is the person who receives
the grant. The child must be in the actual physical care of the recipient. The applicant
and the recipient might be the same person in some cases, but this is not necessarily the
case. (The Ministry sometimes uses the term “procurator” for the grant recipient even
though this term does not appear in the law.)
For example, suppose that a mother applies for a grant for her own child, who is in
her care. The mother is both the applicant and the recipient. Suppose that a mother
applies for a grant for her own child, who is living with the grandmother. The
grant must be paid to the grandmother. In that case, the mother is applicant and
the grandmother is the recipient. Alternatively, if the mother and the grandmother
had concluded a registered kinship care agreement, the grandmother could have
completed the grant application. Then the grandmother would be both the applicant
and the recipient.
 Child Care and Protection Act, sections 33, 240(4)
 Child Care and Protection Regulations, regulation 109(6)-(7)
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2. Constitutional and international
framework
Namibian Constitution: Article 95(g) commits the State to actively promote and maintain the
welfare of the people by enacting legislation “to ensure that the unemployed, the incapacitated,
the indigent and the disadvantaged are accorded such social benefits and amenities as are
determined by Parliament to be just and affordable with due regard to the resources of the State”.
International Covenant on Economic, Social and Cultural Rights: Article 11(1) of this
Covenant recognises the right of all persons to an adequate standard of living for themselves
and their families, including adequate food, clothing and housing, and to the continuous
improvement to living conditions. While this Convention provides for the progressive realisation
of rights, all States have a minimum core obligation to ensure minimum essential levels of each
of the rights; for example, a State “in which any significant number of individuals is deprived
of essential foodstuffs, of essential primary health care, of basic shelter and housing, or of the
most basic forms of education is, prima facie, failing to discharge its obligations under the
Covenant”. (UN Committee on Economic, Social and Cultural Rights, General Comment No. 3,
HRI/GEN/1/Rev.8 1990, paragraph 10)
Convention on the Rights of the Child: Article 27(1) recognises the right of every child
to a “standard of living adequate for the child’s physical, mental, spiritual, moral and social
development”. The primary responsibility for this duty rests with the child’s parents. However,
Article 27(3) obligates States, in accordance with national conditions and within their means,
to provide parents and others responsible for children with “material assistance” in case of need
– particularly to ensure that the child has adequate nutrition, clothing and housing.

The Committee notes with concern that even the most basic standard of living is not assured
for millions of young children, despite widespread recognition of the adverse consequences of
deprivation. Growing up in relative poverty undermines children’s well being, social inclusion
and self esteem and reduces opportunities for learning and development. Growing up in
conditions of absolute poverty has even more serious consequences, threatening children’s
survival and their health, as well as undermining the basic quality of life. […] Implementing
children’s right to benefit from social security, including social insurance, is an important
element of any strategy. […]
 Committee on the Rights of the Child, General Comment No. 7 (2005), paragraph 26

African Charter on the Rights and Welfare of the Child: Article 20(2)(a) contains an
almost identical provision on “material assistance”, giving special mention to nutrition, health,
education, clothing and housing.
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3. State maintenance grants
Who can apply for a State maintenance grant?: The following persons may apply for a
State maintenance grant for a child –
(1) a parent or guardian of a child
(2) a kinship care-giver who is caring for a child in terms of an agreement registered with the
children’s court
“Kinship care” is the “care of a child by a member of the child’s family or extended
family” other than the parent or guardian of the child or any other person who has
parental responsibilities and rights in respect of the child. A kinship care agreement can
be kept private, or it can be registered at the children’s court. But a kinship care-giver
is eligible to apply for a State maintenance grant ONLY IF the kinship care agreement
is registered. The clerk of the children’s court will stamp or endorse the agreement to
show that it has been registered, and give a copy of the endorsed agreement to each of
the parties and to the Ministry. This is a mechanism aimed at preventing people from
applying for grants for children who are not really in their care. Kinship care is explained
in detail in Chapter 12 of this Guide.
(3) a child heading a household recognised as a child-headed household, on behalf of any of
the children in the household (including himself or herself)
The Minister can officially recognise a household as a child-headed household if no parent
or care-giver is available or able to care for the children, and a child in the household is
in fact acting as the care-giver for one or more children in the household. Children in a
household may prefer such an arrangement to avoid being moved elsewhere, which might
involve a change of community or school or the separation of siblings. Every child-headed
household will be placed under the supervision of an adult chosen by the children’s court,
the Minister or a non-governmental organisation designated by the Minister. Child-headed
households are explained in detail in Chapter 19 of this Guide.
(4) an adult supervisor of a child-headed household, or an organ of state or a non-governmental
organisation, on behalf of the children in that household.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 28: Grants and Emergency Aid

�

5

State maintenance grants

Grants and other assistance for a child-headed household may be received and administered
by the child heading the household or by the adult supervisor, depending on the authorisation
contained in the certificate issued by the Minister at the time of recognising the childheaded household. If there is disagreement between the child heading the household and
the adult supervisor regarding the receipt or administration of a grant, a non-governmental
organisation designated by the Minister must receive and administer the grant or other
assistance. Also, if there is an investigation underway into the possible withdrawal of the
adult supervisor, the social worker who is conducting the investigation may temporarily
assign a community child care worker to receive any grant for children in the household
until the investigation is complete. It is a crime to misappropriate grant money or other
assistance intended for a child-headed household. The punishment is a fine of up to

N$20 000 or imprisonment for up to five years, or both. The authority to receive grants for
child-headed households is explained in detail in Chapter 19 of this Guide.
 Child Care and Protection Act, sections 240(3), 243

There seems to be a possible contradiction in the Act here. Section 225(4)
says a grant or other assistance can be collected and administered by the child
who heads the household or by the adult supervisor. This is consistent with
the approach taken by the Child Care and Protection Regulations, in
regulation 86(8)(d).
Section 225(5) allows for collection of the grant by an NGO designated by the Minister if
there is disagreement between the child who heads the household and the adult supervisor on
the collection or administration of a grant. In addition, regulation 88(2) of the Child Care and
Protection Regulations allows for the temporary collection of a grant by a community child
care worker if an investigation into the possible withdrawal of the adult supervisor is underway.
However, section 240(3)(d) says a State maintenance grant for a child in a child-headed
household can be received by the child who heads the household, by the adult supervisor, by an
organ of state or by an NGO designated by the Minister.
The more restrictive wording of sections 225(4) and (5) is consistent with the authority in
240(3)(d), so it make sense to follow that wording as the operative rule. The reference to “an
organ of state” in section 240(3)(d) does not tie up with any of the other provisions on childheaded households in the Act and seems to have been erroneously replicated from the similar
South African legislation on child-headed households. On the other hand, the reference to “an
organ of state” may be intended to encompass the temporary collection of a grant by a community
child care worker employed by the Ministry during an investigation.
 Child Care and Protection Act, sections 225(4)-(5), 240(3)(d)
 Child Care and Protection Regulations, regulation 86(8)(d)

Criteria: State maintenance grants are payable if the following two criteria are met:
(1) The child is a Namibian citizen or permanent resident.

State maintenance grants

(2) Neither of the child’s parents was liable for the payment of income tax in the preceding
tax year under the Income Tax Act 24 of 1981, although an exception can be made IF the
applicant can show that there has been a substantial change in circumstances since the last
tax year (such as loss of employment or the death of a parent).
Neither parent has sufficient income to be liable to pay tax: What is the theory behind
the tax-related requirement? When the Ministry receives an application for a State
maintenance grant, it will cross-check information about the child’s parents or parents
(if they are living) against the database of the Ministry of Finance to see if either or both
parents are tax-payers. If the answer is yes, then the child in question is not eligible for
the State maintenance grant. This requirement applies only to the child’s parents (and not
other relatives) because parents bear the primary legal duty to maintain a child.
It is difficult to design a workable means test for a country like Namibia, where many people
are active in subsistence farming and the informal economy. Few people can provide pay
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slips for their actual income, and many people have wealth in the form of livestock or
other material goods which is hard to assess. Applying a means test which tries to measure
income and assets would be very time-consuming, and the Ministry’s past experience
shows that this is not a very successful approach for targeting children who are most in
need. It also takes Ministry personnel away from important preventative and protective
work, to devote large amounts of time to assessing grant applications.
The tax-related requirement is meant to be a substitute for a means test which will help
the Ministry to spend resources on those who are most in need. It is also meant to shift
the responsibility for financial assessment to the Ministry of Finance, which is particularly
well-equipped for this task.
Like a means test, the tax-related requirement will not always separate those in need from
those who are not, because some people with means will evade income tax. However, it
should be at least as accurate as a means test, while at the same time not being so timeconsuming that it takes Ministry personnel away from more urgent tasks.
This approach also simplifies the entire grant system. In the past, the Ministry tried
to target “vulnerable children” for grants, defined as children where one parent was
deceased, imprisoned or in receipt of an old age or disability pension. This left out many
children who were vulnerable because of poverty. The new approach does not look at
family circumstances, but only at whether the income of either or both parents is sufficient
to trigger tax liability.
The Namibian tax year runs from the beginning of March to the end of February each
year. In the 2019/2020 tax year, individuals earning less than N$50 000/year did not have
to pay income tax. This tax threshold changes from time to time.
Number of children: The Act explicitly states that the criteria for state maintenance grants
may NOT impose any limit on the total number of children in a single household who may
receive such grants. This would unfairly discriminate.
 Child Care and Protection Act, section 240(3)
 Child Care and Protection Regulations, regulation 106(2)-(3)
 Income Tax Act 24 of 1981, Schedule 4

Procedure for application: An application for a State maintenance grant must be made in
person at a constituency or regional office of the Ministry. Ministry staff will provide the
appropriate application form and assist the applicant to complete it.
No one should pay any kind of fee to anyone for assistance with the application form.
Ministry staff will complete the form in the applicant’s presence without any fee.
The following documents must be submitted together with a grant application:

(2) Certified copy of the proposed recipient’s identity document (if the recipient is a person
other than the applicant)
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State maintenance grants

(1) Certified copy of applicant’s identity document

(3) Certified copy of the full birth certificate of the child
It does not matter if the birth certificate lists the name of only one parent. It does not
matter if the birth certificate fails to name either parent, because the child was abandoned
or the child’s parentage is unknown. (If a child has no known parents, the child would
be eligible for a State maintenance grant since there is no known parent who could be
paying tax.) If the child has no birth certificate, a staff member of the Ministry must help
to facilitate birth registration for the child. Having the child’s birth certificate is necessary
to identify the child accurately, but this is not meant to be a barrier to providing a grant to
a child in need.
Note that an order of a children’s court regarding a child’s age or identity can suffice as
proof of the child’s age or identity for the purposes of a State maintenance grant if the
child has no identification documentation.
(4) Proof of the child’s citizenship or permanent residence (if Namibian citizenship is not
apparent from the child’s birth certificate)
If the child’s birth certificate shows that at least one of the child’s parents is a Namibian
citizen, then no additional proof of citizenship is needed because the child is clearly a
Namibian citizen by either birth or descent. If neither parent listed on the birth certificate is
a Namibian citizen, then proof of the child’s Namibian citizenship or permanent residence
is needed. For example, proof of citizenship could be a Namibian passport, a Namibian
citizen ID, or a certificate of citizenship issued by the Ministry of Home Affairs and
Immigration.
(5) If the applicant is not a parent of the child, proof of the applicant’s eligibility to apply
for the grant:
I

I

State maintenance grants

I

Guardian: Certificate of guardianship or court order naming the applicant as guardian,
or a document from the Master of the High Court confirming that the applicant is named
as a guardian in a will
Kinship care-giver: Kinship care agreement that has been registered with a children’s
court
Child-headed household: Certificate issued by the Minister officially recognising the
household as a child-headed household, and an identification document in respect of
the person authorised to receive grants in respect of the children in the household in
the form of –
� Child head: Birth certificate or identity document
� Adult supervisor: Identity document

(6) If one or both parents are deceased, a certified copy of the relevant death certificate or
certificates
(7) Affidavit by the applicant stating whether either or both of the parents of the child are
taxpayers, and if so indicating the relevant tax numbers (if this is known to the applicant)
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TECHNICAL NOTE: Regulation 106(3), which is the substantive requirement for grant
eligibility, says that a child is not entitled to a State maintenance grant if one or both of the
parents are taxpayers. Regulation 106(4) lists the documents which must be provided in
support of a grant application. One item on this list is an affidavit by the applicant stating
whether either or both of the parents or a guardian of the child is a taxpayer. The inclusion
of the guardian here appears to be an error.
(8) Particulars and proof of banking details of the applicant or proposed recipient OR other
details about how grant payments will be made (such as collection at a post office or via
a mobile cash point).
(9) Proof that the child is in the care of the applicant or other proposed grant recipient:
I affidavit from the parent or guardian of the child, who may also be the applicant for the
State maintenance grant
I letter from the principal of the school, the head of an early childhood development centre
or the head of a place of care attended by the child
I certified copy of a kinship care agreement that has been registered with the clerk of the
children’s court
I letter of confirmation from a designated social worker familiar with the circumstances
of the child
I certificate officially recognising the child’s household as a child-headed household (if
the grant is to go to a child in a child-headed household).
 Child Care and Protection Act, section 232(2) (children lacking identification documentation)
 Child Care and Protection Regulations, regulations 106(1), (3) and (4), 111(1)

Who can receive a State maintenance grant on behalf of a child?: The grant must be
paid to the person who is actually caring for the child, no matter who applied for the grant.
This could include any of the people who are eligible to apply for a grant, but it could also
include other persons.
The Ministry sometimes refers to the person caring for the child who will receive the grant
on behalf of the child as the “procurator”, even though this term does not appear in the law.
Note that the grant application must include proof that the child is in the care of the person
who will receive the grant on behalf of the child.
 Child Care and Protection Act, section 240(4)

 Child Care and Protection Act, section 240(5)
 Child Care and Protection Regulations, regulation 114(1)(a), (2)-(3)
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Duration of a State maintenance grant: A state maintenance grant is normally payable
until the child reaches age 18 (the age of majority), or until the child no longer fulfils the grant
criteria. However, the parent, guardian or care-giver of a child may apply to the Executive
Director to extend the grant until the child reaches age 21, if there are special circumstances
that warrant an extension – such as where a social worker recommends extension of the grant
to enable the child to complete his or her education.

Payment during temporary absences: A State maintenance grant remains payable even if
the child in question is temporarily absent from the care of the person receiving the grant on
behalf of the child due to the child being on holiday, hospitalised or absent for any other reason
that the Executive Director considers valid.
For example, the grant might continue during a period when the child was travelling on a
month-long tour with a sports team, or on a two-month church youth trip to neighbouring
countries. This is not unreasonable as the parent or care-giver may have had to pay some
costs related to the child’s care during this time, or can otherwise save the money for any
additional costs that will be needed upon the child’s return. It is also not unreasonable to
use some portion of the grant towards the costs of accommodation or utilities which must
be paid even when the child is temporarily absent from the home.
 Child Care and Protection Regulations, regulation 114(4)

4. Foster parent grants
Who can apply for a foster parent grant?: Only a foster parent caring for a child in terms
of a court order can apply for a foster parent grant.
Foster care is the care of a child by a person who is not the parent, guardian, family
member or extended family member of the child. Children are placed in foster care by an
order of the children’s court after a child protection hearing in situations where the child
cannot be adequately cared for by the family for some reason. Foster care is explained in
detail in Chapter 15 of this Guide.
 Child Care and Protection Act, section 242(1)

Criteria: The only criteria is that the child in question must be in foster care in terms of
a children’s court order made in terms of the Act.
There is no limit on the number of grants payable to a foster parent in respect of children
in that person’s care, but foster parents will normally not be allowed to care for more than six
children in total – counting both their own children and the foster children placed with them
unless the court makes an exception to this rule in the best interests of all the children concerned.
Note that there is no means test and no tax-related requirement for a foster parent grant. The
foster parent is essentially performing a function for the government when it takes care of a
child in terms of a court order.
The costs of the grant may be recouped in part by means of a contribution order. Contribution
orders are explained in detail in Chapter 16 of this Guide.

Foster parent grants

 Child Care and Protection Act, section 242(1)

Procedure for application: An application for a foster parent grant must be made in person
at a constituency or regional office of the Ministry. Ministry staff will provide the appropriate
application form and assist the applicant to complete it.
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The following documents must be submitted together with a grant application:
(1) Certified copy of the foster parent’s identity document or other proof of identification
(2) Certified copy of the court order which places the child in the foster care of the applicant.
 Child Care and Protection Regulations, regulations 107, 111(1)

Who can receive a foster parent grant on behalf of a child?: The grant must be paid to
the foster parent named in the court order.
 Child Care and Protection Act, section 243(1)

Duration of a foster parent grant: A foster parent grant is payable while the child remains in
foster care in terms of a court order. However, if the order placing a child in foster care lapses
but the child remains in foster care, the grant must be extended until the children’s court has
made a decision on whether or not to extend the order.
An order for foster care is normally made for a maximum of two years at a time, but it can
be extended by a children’s court, on its own initiative or on application by a designated
social worker, for additional periods of up to two years at a time if this is in the child’s best
interests. The court may also order the placement of a child in foster care for more than
two years, after considering the child’s need for stability, and may order that the child
should remain in foster care until the end of the year in which the child reaches age 18
(the age of majority). The child may apply to the Minister for permission to remain in
foster care until the end of the year in which the child reaches age 21 if the foster parent is
still willing and able to care for the child and the continued stay in foster care is necessary
to enable the child to complete his or her education or training.
 Child Care and Protection Act, section 242(2) read together with section 151
 Child Care and Protection Regulations, regulation 114(1)(c)

Payment during temporary absences: A foster parent grant remains payable even if the child
in question is temporarily absent from the care of the foster parent due to the child being on
holiday, hospitalised or absent for any other reason that the Executive Director considers valid.
There is no specified procedure for notifying the Executive Director of a temporary
absence. However, a social worker is normally involved in arranging a leave of absence for
a child who is in foster care. If the child has been placed under the supervision of a social
worker, then the leave of absence must be approved by that social worker. In every case,
a social worker must be involved in the arrangements for the accommodation, care and
supervision of the child during the leave period. The social worker who is involved in the
leave arrangements can assist in obtaining the Executive Director’s approval of the reason
for the leave of absence (if the reason is something other than a holiday or hospitalisation).

 Child Care and Protection Act, section 87
 Child Care and Protection Regulations, regulations 22, 114(5)
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A leave of absence from foster care can be for a maximum of six weeks, unless a longer
period is approved by (a) the designated social worker who is supervising the child’s
placement or (b) where there is no social worker exercising supervision, by the Minister.

5. Residential child care facility grants
Who can apply?: Any approved place of safety or a registered children’s home or child detention
centre can apply for a grant for each child placed in its care by a court order made in terms of
the Child Care and Protection Act.
Grant eligibility is limited to court orders made in terms of the Child Care and Protection
Act. This is important to note, because children in conflict with the law are sometimes
placed in residential child care facilities by court orders made in terms of the Criminal
Procedure Act 51 of 1977.
Also, note that children’s homes may cater for children other than children placed there
by court order. For example, a parent may sometimes place a child in a children’s home
voluntarily for some reason. But only children placed in a residential child care facility by
a court order are eligible for a residential child care facility grant.
 Child Care and Protection Act, section 244

Criteria: The only criteria is that the child in question must be in the care of the residential
child care facility in terms of a children’s court order made in terms of the Act.
There is no limit on the number of grants payable to a residential child care facility in
respect of children in that facility’s care.
Note that there is no means test and no tax-related requirement for a residential child care
facility grant. The facility is essentially performing a function for the government when it
takes care of children in terms of a court order. The costs of the grant may be recouped
in part by means of a contribution order. Contribution orders are explained in detail in
Chapter 16 of this Guide.
 Child Care and Protection Act, section 244

Procedure for application: An application for a residential child care facility grant must be
made to a constituency or regional office of the Ministry by the owner of the facility, or by someone
involved in the management of the facility. It does NOT have to be made in person. Ministry
staff will provide the appropriate application form and assist the applicant to complete it if
necessary.

Residential child care facility grants

The following documents must be submitted together with a grant application:
(1) Certified copy of the court order which places the child in question in the care of the
facility
(2) Certified copy of the approval granted to a place of safety OR the certificate of registration
granted to a children’s home or a child detention centre.
 Child Care and Protection Regulations, regulations 108, 111(1)
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Who can receive a residential child care facility grant on behalf of a child?: The Act
and the regulations are not explicit about this, but the practice is that the grant will be paid into
the bank account of the residential child care facility.
 See Child Care and Protection Regulations, regulation 108(2)

Duration of a residential child care facility grant: A residential child care facility grant
is payable as long as the child remains in the residential child care facility in terms of a court
order.
A place of safety provides short-term care while a longer-term plan is being made.
A children’s court order for alternative care in a children’s home or a child detention facility
may cover any period up to a maximum of two years, but can be extended by a children’s
court, on its own initiative or on application by a designated social worker, for any period
up to a maximum of two years at a time if this is in the best interests of the child. No order
for alternative care in a children’s home or a child detention facility may extend beyond the
date when the child reaches age 18.
 Child Care and Protection Act, sections 64(1), 151
 Child Care and Protection Regulations, regulation 114(1)(d)

Payment during temporary absences: A residential child care facility grant remains payable
even if the child in question is temporarily absent from the care of the facility due to the
child being on holiday, hospitalised or absent for any other reason that the Executive Director
considers valid.
There is no specified procedure for notifying the Executive Director of a temporary
absence. However, a social worker is normally involved in arranging a leave of absence
for a child who is in a residential child care facility. If the child has been placed under
the supervision of a social worker, then the leave of absence must be approved by that
social worker. In every case, a social worker must be involved in the arrangements for the
accommodation, care and supervision of the child during the leave period. The social
worker who is involved in the leave arrangements can assist in obtaining the Executive
Director’s approval of the reason for the leave of absence (if the reason is something other
than a holiday or hospitalisation).
A leave of absence from a residential child care facility can be for a maximum of six weeks,
unless a longer period is approved by (a) the designated social worker who is supervising
the child’s placement or (b) where there is no social worker exercising supervision, by the
Minister.
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 Child Care and Protection Act, section 87
 Child Care and Protection Regulations, regulations 22, 114(5)

6. Child disability grant
Who can apply for a child disability grant?: The following persons may apply for a child
disability grant for a child who has any of the specified disabilities –
(1) a parent or guardian of a child;
(2) a kinship care-giver who is caring for a child in terms of an agreement registered with the
children’s court
“Kinship care” is the “care of a child by a member of the child’s family or extended family”
other than the parent or guardian of the child or any other person who has parental
responsibilities and rights in respect of the child. A kinship care agreement can be kept private,
or it can be registered at the children’s court. But a kinship care-giver is eligible to apply for
a State maintenance grant ONLY IF the kinship care agreement is registered. The clerk of
the children’s court will stamp or endorse the agreement to show that it has been registered,
and give a copy of the endorsed agreement to each of the parties and to the Ministry. This
is a mechanism aimed at preventing people from applying for grants for children who are
not really in their care. Kinship care is explained in detail in Chapter 12 of this Guide.
(3) a child heading a household recognised as a child-headed household, on behalf of any of
the children in the household (including himself or herself)
The Minister can officially recognise a household as a child-headed household if no parent
or care-giver is available or able to care for the children, and a child in the household is
in fact acting as the care-giver for one or more children in the household. Children in a
household may prefer such an arrangement to avoid being moved elsewhere, which might
involve a change of community or school or the separation of siblings. Every child-headed
household will be placed under the supervision of an adult chosen by the children’s court,
the Minister or a non-governmental organisation designated by the Minister. Child-headed
households are explained in detail in Chapter 19 of this Guide. See also the Technical Note
on page 6 of this chapter.

Child disability grant

(4) an adult supervisor of a child-headed household, or an organ of state or a non-governmental
organisation, on behalf of the children in that household,
Grants and other assistance for a child-headed household may be received and administered
by the child heading the household or by the adult supervisor, depending on the authorisation
contained in the certificate issued by the Minister at the time of recognising the childheaded household. If there is disagreement between the child heading the household and
the adult supervisor regarding the receipt or administration of a grant, a non-governmental
organisation designated by the Minister must receive and administer the grant or other
assistance. Also, if there is an investigation underway into the possible withdrawal of the
adult supervisor, the social worker who is conducting the investigation may temporarily
assign a community child care worker to receive any grant for children in the household
until the investigation is complete. It is a crime to misappropriate grant money or other
assistance intended for a child-headed household. The punishment is a fine of up to N$20
000 or imprisonment for up to five years, or both. The authority to receive grants for childheaded households is explained in detail in Chapter 19 of this Guide.
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(5) a foster parent caring for a child in terms of a court order
(6) a residential child care facility (place of safety, children’s home, child detention centre),
for children placed in the facility by court order.
 Child Care and Protection Act, sections 241(1), 243

A child disability grant is paid in addition to a State maintenance or any other grant provided for
in the Act. This is because it is designed to cover the extra costs related to the disability.
 Child Care and Protection Act, section 241(3)

Criteria: Child disability grants are payable if the following two criteria are met:
(1) The child is a Namibian citizen or permanent resident.
(2) The child is assessed by a social worker as being eligible on the basis of disability, after
the social worker has considered a medical or psychological report stating that the child –
I suffers from a mental disability
I suffers from a chronic or terminal illness, including HIV or Diabetes Type I
I is partially or completely deaf or blind
I suffers from cerebral palsy
I has lost one or both legs or arms
I is partially or completely paralysed
I suffers from a speech impediment to the extent that the child cannot communicate with
others
I suffers from epilepsy that cannot be controlled adequately with medication
I is an albino
I has any other condition or disability which in the view of a medical practitioner or
psychologist would make the child eligible for a child disability grant.
The medical/psychological report is not definitive. A designated social worker must
independently assess the child and his or her living situation and make a recommendation
regarding eligibility for the grant. The child’s condition must be considered in light of the
overall circumstances.
Note, however, that there is no means test and no tax-related requirement for a child
disability grant. A disability can lead to additional expenses which put strain on a family
regardless of the family’s underlying financial situation. The purpose of the grant is to
make sure that no child is deprived of support due to a disability.
 Child Care and Protection Act, section 241(1)
 Child Care and Protection Regulations, regulation 109(2), (3)(f), (4)-(5)
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Procedure for application: An application for a child disability grant must be made in person
at a constituency or regional office of the Ministry. Ministry staff will provide the appropriate
application form and assist the applicant to complete it.

The following documents must be submitted together with a child disability grant application:
(1) Certified copy of applicant’s identity document
(2) Certified copy of the full birth certificate of the child
It does not matter if the birth certificate lists the name of only one parent. It does not
matter if the birth certificate fails to name either parent, because the child was abandoned
or the child’s parentage is unknown. If the child has no birth certificate, a staff member of
the Ministry must help to facilitate birth registration for the child. Having the child’s birth
certificate is necessary to identify the child accurately, but this is not meant to be a barrier
to providing a grant to a child in need.
(3) Proof of the child’s citizenship or permanent residence (if Namibian citizenship is not
apparent from the child’s birth certificate)
If the child’s birth certificate shows that at least one of the child’s parents is a Namibian
citizen, then no additional proof of citizenship is needed because the child is clearly a
Namibian citizen by either birth or descent. If neither parent listed on the birth certificate is
a Namibian citizen, then proof of the child’s Namibian citizenship or permanent residence
is needed. For example, proof of citizenship could be a Namibian passport, a Namibian
citizen ID, or a certificate of citizenship issued by the Ministry of Home Affairs and
Immigration.
(4) If the applicant is not a parent of the child, some proof of the applicant’s eligibility to
apply for the grant
I

I

I

I

Child disability grant

I

Guardian: Certificate of guardianship or court order naming the applicant as guardian,
or a document from the Master of the High Court confirming that the applicant is
named as a guardian in a will
Kinship care-giver: Kinship care agreement that has been registered with a children’s
court
Child-headed household: Certificate issued officially recognising the household as a
child-headed household, and identification documents in respect of the person authorised
to receive grants in respect of the children in the household in the form of –
� Child head: Birth certificate or identity document
� Adult supervisor: Identity document
Foster parent: Court order placing the child in the foster care of the applicant
Residential child care facility: Court order placing the child in the care of the residential
child care facility.

(5) Particulars and proof of banking details of the applicant or proposed recipient OR other
details about how grant payments will be made (such as collection at a post office or via
a mobile cash point).
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(6) Report from a medical practitioner or psychologist, stating –
I that the child has one of the specified conditions
I whether the disability is permanent or temporary in nature
I if the disability is of a temporary nature, its probable duration (if this can be reasonably
estimated).
(7) Proof that the child is in the care of the applicant or other proposed grant recipient, if
the child is not already receiving any other grant in terms of the Act:
� affidavit from the parent or guardian of the child, who may also be the applicant for the
child disability grant
I letter from the principal of the school, the head of an early childhood development centre
or the head of a place of care attended by the child
I certified copy of a kinship care agreement registered with the clerk of the children’s court
I letter of confirmation from a designated social worker familiar with the circumstances
of the child
I certificate officially recognising the child’s household as a child-headed household (if the
grant is to go to a child in a child-headed household).
If the child is receiving some other grant under the Act, then there is no need for this
documentation because the grant must be received by the same person who is receiving
the other grant for the child.
 Child Care and Protection Regulations, regulation 109(3) and (7), 111(1)

Who can receive a child disability grant on behalf of a child?:
(1) If a child disability grant is paid in addition to any other grant under the Act, it must be
received by the same person who is receiving the other grant.
(2) If no other grant is being paid, the child disability grant must be paid to the person who is
actually taking care of the child, regardless of who applied for the grant.
 Child Care and Protection Regulations, regulation 109(6)-(7)

Duration of a child disability grant: A child disability grant is payable until the child concerned
is old enough to qualify for a disability pension in terms of the National Pensions Act 10 of 1992.
This age is 16 years. Section 1 of the National Pensions Act 10 of 1992 defines a “disabled
person” as any person who is, owing to any physical or any mental disability, incapable
to obtain from any employment or the practising of any profession or trade, or from the
rendering of any service, the means needed to enable him or her to adequately provide for
his or her own maintenance, and has attained the age of 16 years”.

 Child Care and Protection Act, section 241(4)
 Child Care and Protection Regulations, regulations 109(4), 114(1)(b)
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However, some disabilities may be temporary. The regulations require the medical or
psychological report to indicate if the disability is permanent or temporary and to state its
probable duration. If the disability which justifies the grant came to an end, the basis for
the grant would fall away.

7. Short-term emergency grants and
assistance in kind
What kind of assistance is available?: The Minister will decide on the form and amount
of the emergency assistance, with the concurrence of the Minister of Finance. The assistance
could be a short-term grant, or assistance in kind, including food aid.
 Child Care and Protection Act, section 245(1)

Who can apply for emergency aid?: There is no restriction on who can apply, because of
the range of emergency circumstances that might arise.
 Child Care and Protection Act, section 245(1)

Criteria: This aid is designed for “emergencies”, which include –
I the accidental loss by a child of his or her family
I the accidental loss by a child of his or her home or possessions
I natural disasters which are not covered by any other Government relief measures
I armed conflicts
I the illness of the child or the child’s financial provider;
I other situations described in the regulations: As of 2019, additional emergencies include where
a key income provider of the child is awaiting trial, sentenced, imprisoned or admitted to any
State health institution for a period of at least six months.
The Act and the regulations do not explicitly state that the recipient of a short-term
emergency grant or assistance in kind must be a Namibian citizen or permanent
resident, but this requirement is implied by the fact that the documents which must
accompany the application must include proof of citizenship or permanent residence
of the child (where Namibian citizenship is not apparent from the child’s birth
certificate).

Short-term emergency grants and assistance in kind

 Child Care and Protection Act, section 245(2)
 Child Care and Protection Regulations, regulation 110(3)

Procedure for application: An application must be made in writing, delivered in person to a
constituency or regional office of the Ministry. There is no special form for applying for these
grants, since the circumstances which give rise to them can vary. A simple letter or written
statement is sufficient, as long as it includes these points:
I the nature of the emergency grant or the assistance being sought by the applicant;
I the circumstances which led to the emergency;
I details of how payment or assistance in kind should be made to the applicant or other
proposed recipient.
Ministry staff will assist the applicant to make an application for emergency aid.
The following documents must be submitted together with an emergency aid application:
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(1) Certified copy of applicant’s identity document
(2) Certified copy of the full birth certificate of each child in respect of whom the application
is made
If the child has no birth certificate, or if the birth certificate has been lost or destroyed, a
staff member of the Ministry must help to facilitate the birth registration or replacement of
the birth certificate of the child.
(3) Proof of the child’s citizenship or permanent residence (if Namibian citizenship is not
apparent from the child’s birth certificate).
The Act and the regulations do not explicitly state that the recipient of a short-term emergency
grant or assistance in kind must be a Namibian citizen or permanent resident, This criteria
is only implied by the fact that the application must be accompanied by this proof.
 Child Care and Protection Regulations, regulations 110(2), 111(1)

Duration of a short-term emergency grant or assistance in kind: Emergency aid is payable
for a period of up to three months.
 Child Care and Protection Regulations, regulation 114(1)(e)

8. General rules for all types of grants
Assistance with applications: The Executive Director will designate staff members at the
Ministry’s constituency and regional offices to assist applicants to complete their grant applications.
Questioning and investigation: The designated staff member or a designated social worker
may carry out any reasonable questioning or investigation necessary to confirm whether or not
the applicant complies with the requirements for the grant concerned.
Dated receipt for application: The designated staff member who receives the application
must furnish the applicant with a written acknowledgment of receipt, which indicates the date
the application was received by the Ministry and the name of the staff member received the
application, and is endorsed with an official stamp of the Ministry.

Decision on grant application: The Executive Director must make a decision on the grant
application with three months of receiving it.
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General rules for all types of grants

Register of applications received: The designated staff member at each office must keep a
register of all applications received. The following information must be recorded in the register –
I the particulars of the applicant and any person other than the applicant proposed to receive
the grant for the child
I the date the application was received
I the name of the designated staff member who received the application
I the type of grant being applied for
I the date when the grant was approved or refused – and in the case of a refusal, the reasons for it
I the name of the person approved to receive the grant on behalf of the child.

If the application is granted, the Executive Director must inform the applicant of:
I details regarding payment of the grant (such as the grant amount and the payment schedule)
I the manner in which payment will be made
I the duration of the grant
I the applicant’s duty to notify the Executive Director of any change of address, as well as any
change of circumstances that may influence continued eligibility for the grant.
If the application is refused, the Executive Director must inform the applicant of
I the reasons for the refusal
I the right to appeal the decision.
In either case, the notification must be delivered to the applicant by hand, or sent by courier or
registered post.

Appeals: A person may appeal the Executive Director’s decision or action in respect of a grant
to the Minister. The appeal must be in writing, and it must state the reasons for the appeal.
It must be lodged with the Minister within 90 days from the date on which the applicant is
notified of the decision or action.
An appeal considers the merits of a decision. The Minister may change an incorrect order,
ruling or judgment based on his or her own judgment, or return the case to the decisionmaker for a new decision.
A person who is not happy with the decision of the Minister on appeal could ask the High
Court to review the decision as a matter of administrative law. A review involves more
limited intervention than an appeal. The reviewing court checks to see that the correct law
and procedure were followed and that the decision was reasonable.

Payment method: All grants are paid monthly “in arrears” – which means at the end of the
time period which they cover, not at the beginning.

Short term emergency grants and assistance in kind

Dealing with deaths:
(1) If the person who receives the grant on behalf of the child dies: The Executive Director
must assign a social worker to review the matter and determine to whom the grant must
now be paid. This investigation can also make sure that the child has appropriate care and
protection.
(2) If the child who is the beneficiary of the grant dies: Any payment made in respect of
that child for a period after the death of the child must be refunded to the Ministry. If the
person who receives the grant fails to refund the payment, the Ministry may recover the
amount in question as a debt owed to the State. This means that the Ministry could, for
example, attach property owned by the person who failed to return the money in order to
secure the amount that should have been refunded.
 Child Care and Protection Act, section 251
 Child Care and Protection Regulations, regulation 110(2), 111, 112(1)-(3)
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9. Automatic exemptions
Any child who receives a state maintenance grant, or who has been placed in foster care of a
residential child care facility by a court order, is automatically entitled to:
I free basic education in state schools, including automatic exemption from any contributions
to school development funds
I subsidised school uniforms, shoes and stationary
I free basic health care
I exemption from payment of any fees when applying for official government documents
(such as a replacement for a lost birth certificate or ID).
 Child Care and Protection Act, section 246

10. Monitoring and investigation
Monitoring: The Executive Director may appoint a social worker or any other person to monitor
the use of grant money to make sure that it is being spent in the best interests of the child.
The Executive Director may also revoke or vary this appointment at any time.
 Child Care and Protection Regulations, regulation 113(1)

Investigation: The Executive Director must designate a staff member to investigate the situation
whenever there are reasons to believe that –
I a grant has been misappropriated
I the financial circumstances of the applicant have changed since the grant was approved
I the child who is the grant beneficiary has died
I there is any change in the circumstances under which the grant was approved.
The purpose of the investigation is to determine whether payment of the grant should be
cancelled or suspended.
For example, perhaps the child’s parent found employment and is now a taxpayer. Perhaps
the grant is being received by a kinship care-giver but the kinship care agreement has been
cancelled. Perhaps the child who is the grant beneficiary is no longer living in Namibia. The
grant recipient has a duty to inform the Ministry of such changes in circumstances, but some
grant recipients might fail to do this in hopes of keeping the grant money for themselves.
 Child Care and Protection Act, section 249(1)(b)
 Child Care and Protection Regulations, regulation 111(6)(d), 113(2)

Investigating public reports of suspected abuse: Anyone (including a child) who has a
reasonable suspicion that someone is receiving the grant money under false pretences or failing
to use the grant for the benefit of the child can ask a designated social worker to investigate.
A designated social worker who receives such a report must conduct an investigation without
delay and take appropriate action based on the outcome of the investigation.
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The person who makes the report can keep his or her identity confidential, and is not liable
for any damages (such as a lawsuit for defamation) if he or she acted in good faith but the
suspicion turns out to be mistaken.
 Child Care and Protection Act, section 249(4), read together with section 132(5)

11.		 Suspension and cancellation of grants
Suspension: The Executive Director may suspend payment of any grant if the beneficiary
is absent from Namibia for a continuous period exceeding six months, the Executive Director
can also resume suspended payments as appropriate.
Cancellation: The Executive Director may cancel the payment of any grant from a date
determined by the Executive Director if –
I the child has ceased to satisfy the criteria for the grant
I the grant has not been collected for a continuous period exceeding six months, with no
reasonable explanation and no alternative arrangements
I an investigation into possible abuse of a grant indicates that there was some wrongdoing.
Reinstatement of suspended or cancelled grants: If a grant is suspended or cancelled, the
person who applied for the grant or the person who was receiving it on behalf of the child can
apply for reinstatement. This application must be made in writing to the Executive Director, and
it must include a motivation as to why the grant should be reinstated. The Executive Director may
appoint a social worker or any other person to investigate the matter before making a decision on
whether to reinstate the grant. The Executive Director must make a decision on an application
for reinstatement within three months of receiving it.
If the application is granted, the Executive Director must inform the applicant of:
� details regarding payment of the grant
� the manner in which payment will be made
� the duration of the grant
� the applicant’s duty to notify the Executive Director of any change of address, as well as
any change of circumstances that may influence continued eligibility for the grant.
If the application is refused, the Executive Director must inform the applicant of
� the reasons for the refusal
� the right to appeal the decision.
In either case, the notification must be delivered to the applicant by hand, or sent by courier
or registered post.
The applicant may appeal the Executive Director’s decision on reinstatement to the Minister.
The appeal must be in writing, and it must state the reasons for the appeal. It must be
lodged with the Minister within 90 days from the date on which the applicant was notified
of the Executive Director’s decision.
 Child Care and Protection Act, section 247
 Child Care and Protection Regulations, regulation 116, read together with regulation 111(5)-(9)
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12.		 Abuse of the grant system
False representations, improper receipt of grant or misuse of grant money: It is a crime
to receive grant money for a child under false pretences (such as making a false statement on
the grant application, receiving a grant on behalf of a child who is not actually in the person’s
care, or continuing to receive a grant for a child who has died).
It is also a crime or to use grant money for something other than the child’s benefit (such as
using the money for drinking or gambling).

Penalty: The penalty for abuse of the grant system in any of
these ways is a fine of up to N$4 000
or imprisonment for up to
12 months, or both.
Refunds: A person who has
been wrongfully receiving a
grant, or misusing the money,
can be ordered to refund the
money to the government.
If a person has received money which should have been refunded, the Executive Director
must assign a social worker to review the matter. The Executive Director may determine
that some other person should receive the grant on behalf of the child. A child who is
entitled to a grant should not suffer because the person who received the grant on behalf of
that child was dishonest.
The Minister must recover any money which is supposed to be refunded as a debt owed to
the State. This means that the Ministry could, for example, attach property owned by the
person who failed to return the money in order to secure the amount that should have been
refunded.
If the person who acted wrongfully dies before the money which should have been refunded
is returned to the State, the refund can come out of his or her estate.
 Child Care and Protection Act, sections 249-250
 Child Care and Protection Regulations, regulation 112(4)-(5)

Assignment, transfer, pledge or attachment of grant money: Grants may not be assigned
or transferred to another person, or pledged or attached against any debt.
If someone does this, or attempts to do this, the Executive Director may withhold, suspend
or cancel the grant, or demand a refund. A designated social worker must also conduct an
investigation to see if the child in question is a child in need of protective services.
 Child Care and Protection Act, section 248
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13. Rate of grants
The amounts of the various grants are set in regulations so that it is easy to change them from
time to time. The table below shows the rates for the various grants as of 2019.

Rates of grants as of 2019
State maintenance grant

N$250 per month per child

Foster parent grant

N$250 per month per child

Residential child care facility grant

N$15.25 per day per child
(N$456.50 per child for a 30-day month)

Child disability grant
(paid in addition to other grants)

N$250 per month per child

Short term emergency grant

N$310 per month per child

14. Transitional provisions
The Child Care and Protection Act introduced a new distinction between foster care and
kinship care. Foster care used to apply to anyone other than a parent who was taking care of
a child. Now foster care refers only to situations where children are placed by court order with
someone who is unrelated to them, while kinship care is the term for situations where children are
placed with extended family members or close family friends. Kinship care-givers do not need
court approval. But the kinship care agreement must be registered with a children’s court
if the kinship care-giver wants to apply for or receive a grant for the child in his or her care.
The change means that some people who were previously foster parents now fall into the category
of kinship care-givers. What does this change mean for a kinship care-giver who was receiving
a foster care grant under the old system?
If a family member of a child was already receiving a foster parent grant when the Child Care
and Protection Act came into force on 30 January 2019, that grant remains payable without any
change until the expiry of the court order placing the child in foster care.
If a foster parent OTHER THAN a family member of a child was already receiving a foster
parent grant when the Child Care and Protection Act came into force on 30 January 2019, that
grant also remains payable without any change until the expiry of the court order placing the
child in foster care.
In summary, the Act does not affect any grants to foster parents which were already in place
before it came into force. The Act applies only to grants which fall under the authority of court
orders granted after it came into force.
In any event, as of 2019, State maintenance grants and foster parent grants were set at the same
rate. Thus, the practical effect is the same, regardless of which category of grant is being received.
 Child Care and Protection Regulations, regulation 114(6)-(7)
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