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In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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children’s court is a magistrate’s court that is dealing with a case under the

Child Care and Protection Act, or other laws relating to children. When
a magistrate’s court is functioning as a children’s court, the magistrate is called
a children’s commissioner. The children’s commissioner has a specific duty
to promote and protect the best interests of any child who comes before the
court. There are some special rules and procedures that apply to children’s
courts to help make the court experience more child-friendly, as well as some
procedures designed to encourage resolution of disputes outside of court.

Children’s Court = Magistrate’s Court

Children’s Commissioner = Magistrate

Organisation of this chapter of the Guide

This chapter does not follow the order of the provisions in the Child Care and Protection
Act. It is organised along the lines of the order of proceedings in a children’s court.
It starts by identifying the relevant personnel. It then looks at who can bring cases
in a children’s court, mechanisms to resolve cases outside of court, children’s court
proceedings (including the special rules intended to make children’s courts more child-
friendly), and the orders that can be made at the conclusion of children’s court cases.

Note that most of the regulations governing the general operation of children’s courts
are contained in the Regulations relating to Children’s Court Proceedings. This is a
different set of regulations from the Child Care and Protection Regulations referred to
in the other chapters of this Guide.

1. Children’s courts

Magistrates” courts as children’s courts: A children’s court is a magistrate’s court that deals
with cases arising under the Child Care and Protection Act, or other laws relating to children.
When a magistrate’s court is acting a children’s court, the magistrate is referred to as a “children’s
commissioner”.

Children’s courts generally operate like regular magistrate’s courts. However, there are some
special rules and procedures for children’s courts, to make the proceedings more comfortable
for children.
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All magistrates’ courts can function as children’s courts. It is also possible for a specific
magistrate’s court to function only as a children’s court, if the volume of child-related cases is
sufficient to warrant this.

As of 2019, there was a specialised children’s court only in Windhoek. In other places in
Namibia, the regular magistrate’s court acts as a children’s court when it has certain kinds
of cases involving children. For example, children’s courts make decisions about removing
children from their homes and placing them in alternative care when this is necessary
to protect them, and they make some kinds of decisions on custody, guardianship and
parental access.

& Child Care and Protection Act, section 38(1)-(7)

Powers of Children’s Courts: Like other magistrates’ courts, children’s court are creatures
of statute and have no inherent jurisdiction. This means that they have only the specific powers
which are set out in the Act and other relevant statutes. In contrast, Namibia’s higher courts
have inherent powers which they can use in circumstances where the law does not cater for a
particular situation, in order to advance the administration of justice.

& Namibia Development Corporation v Aussenkehr Farms
(Pty) Ltd 2010 (2) NR 703 (HC), confirmed

on appeal in 2012 (2) NR 671 (SC) A children’s court is “a civil court

® Naudé v Fraser 1998 (4) SA 539 (SCA), page 551 that has the same jurisdiction as a
magistrate’s court”. However, the
Record-keeping by children’s courts: A children’s Act contains “provisions creating

a more child-friendly atmosphere
and attempting to give effect to
the child’s right to participate in
proceedings and be heard”.

court is a “court of record”, which means that the
court must capture and preserve a record of its pro-
ceedings to be available for review or appeal.

There are two possible ways to keep a record of the @ quoting Jaqui Gallinetti,
court proceedings: “The children’s court”, in CJ Davel and
. , .. AM Skelton (eds), Commentary on the

(1) The children’s commissioner can document the Children’s Act, Juta, 2007, updated in
proceedings in handwriting. 2012, page 4-3 (discussing the similar

children’s court in South Africa)

(2) The court proceedings can be recorded by
mechanical means.

If there is a review or an appeal, the record of the proceedings will include: (a) the handwritten
record or mechanical recording; (b) any transcription of the handwritten record or mechanical
recording that is certified to be a true record; and (c) any additional handwritten notes that the
presiding officer made during the proceedings.

The court must keep records of the proceedings for five years. After five years have passed,
the court must forward the records to the Ministry responsible for child welfare for archiving.

® Child Care and Protection Act, section 38(3)

@ Regulations relating to Children’s Court Proceedings, regulation 10
TECHNICAL NOTE: There is no definition of “Minister” or “Ministry”
in the regulations, so the definition in the Act applies.
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2. Children’s court personnel

2.1 Children’s commissioners

Appointment: A children’s commissioner is a magistrate. All magistrates are appointed by
the Minister of Justice, on the recommendation of the Magistrates Commission established by
the Magistrates Act. The general qualifications for all magistrates apply to magistrates who are
serving as children’s commissioners.

Functions: A children’s commissioner presides over a children’s court. A children’s commissioner
must promote and protect the best interests of a child who comes before a children’s court in
terms of the Child Care and Protection Act or any other law.

Training: The Minister of Justice has a duty to ensure that children’s commissioners receive
training on the implementation of the Child Care and Protection Act and their specific duties
and functions under the Act.

& Child Care and Protection Act, section 38(6)-(9) and (11)(a)
& Magistrates Act 3 of 2003

2.2 Children’s court assistants

Appointment: Every prosecutor is automatically a children’s court assistant for any children’s
court in the magisterial district where the prosecutor works. The Minister of Justice may
also appoint dedicated children’s court assistants for any children’s court if this seems to be
necessary, or designate any person with appropriate qualifications to act as a children’s court
assistant in specific proceedings before the court.

Children’s court assistants can provide an alternative to representation by a legal practitioner
which may be more affordable and realistic to achieve in some cases, as well as possibly
minimising delays.

Utilising prosecutors to assist a children’s court entails no extra cost to the State or the
parties, and prosecutors are often available at the very same court building. On the other
hand, it may be difficult to engage prosecutors because they are busy with their regular
duties in criminal cases.

There are no prescribed qualifications for designating other persons to serve as children’s
court assistants. It is in the court‘s discretion to decide who is suitable to fulfil this function.
For example, in South Africa, social workers often served as children’s court assistants in
the past. Court clerks were also sometimes utilised in this role. South African assessments
found that social workers who were not otherwise involved in the case at hand often
made better children’s court assistants than prosecutors, because prosecutors were often
unfamiliar with children’s law, insufficiently child-oriented, and accustomed to operating
in an aggressively adversarial style. (The most recent children’s legislation in South Africa
no longer provides for children’s court assistants. In contrast, children’s court assistants are
still covered by the current children’s legislation in Botswana and Zimbabwe.)
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Functions: Children’s court assistants can help children or other unrepresented parties before
a children’s court to understand the proceedings and to present their evidence effectively, so that
the court gets a full picture of the situation before making a decision. They can also generally
assist the court in the performance of its functions.

The children’s court may order a children’s court assistant to assist a child who has no legal
representation. The children’s commissioner may also require a children’s court assistant to
assist any other unrepresented party who is before the children’s court.

The role of a children’s court assistant is —

(1) to identify and introduce relevant evidence to the court

(2) to cross-examine any witness called by another party

(3) to generally assist the court in the performance of its functions.

At the request of the children’s commissioner, a children’s court assistant must assist any

unrepresented party —

(1) to complete any relevant form (if the clerk of the children’s court is unable to provide the
necessary assistance)

(2) to present any relevant evidence

(3) to understand any legal requirements pertaining to the case at hand.

In order to make sure that relevant evidence is presented to the court, the children’s court
assistant can request the clerk of the children’s court to summon any person to give evidence
or produce any document or other material to the court.

A children’s court assistant helps unrepresented children and other unrepresented parties by
performing some of the basic tasks which a legal representative would normally carry out.

The help of a children’s court assistant can be particularly important in remote areas where
legal representation may be harder to source, or where arranging legal aid from the State
could entail delays.

The assistance of a children’s court assistant
can help the presiding officer remain
impartial, while also helping to ensure

that the issue before the court is fully

explored.

Although the presiding officer can

play an inquisitorial role to a certain

extent, it would be difficult for the
presiding officer to give intensive
assistance to an unrepresented child
or other party while still being viewed
as a neutral decision-maker.

® Child Care and Protection Act, sections 38(10), (11)(b) and (12), 58(3)(c) and (6), 59(1)(d)
® Regulations relating to Children’s Court Proceedings, regulation 2
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For more information on children’s court assistants in South Africa, see:

® F Noel Zaal, “Children’s Court Assistants: An Evaluation of the South Africa Experience” in Christina
Jones-Pauly and Stefanie Elbern, eds, Access to Justice: The Role of Court Administrators and Lay
Adjudicators in the African and Islamic Contexts, The Hague: Kluwer Law International, 2002.

® Frederick Noel Zaal, “Court Services for the Child in Need of Alternative Care: A Critical Evaluation
of Selected Aspects of The South African System”, PhD thesis, University of the Witwatersrand, 2008
<https://core.ac.uk/download/pdf/39665799.pdf>.

Increasing the role of children’s court assistants in the future

The functions of a children’s court assistant are prescribed by regulation. This means that
it would not be difficult to expand the future role of children’s court assistants to help
children’s courts run more smoothly and effectively, and to offer more help to parents
and children who may not understand the law or the court processes. This issue could be
re-assessed from time to time as Namibia acquires more experience with how the Act is
working in practice.

&® Child Care and Protection Act, section 38(12)

2.3 Clerks of children’s courts

Appointment: The Minister of Justice may appoint or designate sufficient numbers of clerks
of children’s courts as needed. A single children’s court may have more than one clerk, and a
single clerk may assist more than one children’s court.

If a children’s court finds itself without a clerk for any reason (such as when the usual clerk
is not available, or when there is a vacancy in the position), the children’s commissioner
may assign a competent staff member of the Ministry of Justice to act as a clerk temporarily.
This temporary assignment must be made only after consultation with the Chief Magistrate.

Functions: Clerks of children’s court have some specific duties under the Child Care and
Protection Act, and they are also expected to generally assist the court in performing its
functions. The specific duties of clerks in specific kinds of cases will be discussed in the Guide
in connection with those topics. A clerk of a children’s court also has some general functions
which apply to all kinds of children’s court cases.

Record-keeping: The clerk must keep a register of any matter brought before the children’s
court and open a numbered file in connection with every new matter. The clerk must mark the

appropriate file number on every document received in connection with a matter, and place all
documents in the correct file.
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Information in court files

Each file opened at a children’s court must include
the following information about every

child involved:

© full name

date of birth

sex

residential address

contact details, including

an e-mail address for the
parent, care-giver or guardian
of the child (if possible).
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Each file must also contain complete
information about the case and the
case outcome:
© file number
© date of the hearing
©® outcome of the hearing
© if there is an appeal or review:
o the date it was lodged
e the decision made.

& Regulations relating to
Children’s Court Proceedings,
regulation 3(c)

Assistance to the public: The clerk must also, to the best of his or her ability, assist members
of the public to complete forms and documents relating to children’s court matters.

Transfers of files between courts: If a file must be transferred from one children’s court to
another, the clerk must keep certified copies of all documents in the file, and then send the file
with all of the original documents to the other children’s court by hand, courier or registered
post.

Information to witnesses: The clerk must inform any witness who is summoned to court
about the witness fees that are available, and help the witness claim those fees if necessary.

General civil court duties: The clerk must perform the usual duties of a clerk of a civil court
as necessary to implement the Child Care and Protection Act.

Training: The Minister of Justice has a duty to ensure that clerks of the children’s court receive
training on the implementation of the Child Care and Protection Act and their specific duties
and functions under the Act.

& Child Care and Protection Act, section 39
@ Regulations relating to Children’s Court Proceedings, regulation 3
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2.4 Assessors

Appointment: Assessors are selected by a children’s commissioner to assist in particular
cases. There are no set qualifications, as the assistance which is needed may differ from case
to case.

For example, the use of assessors allows children’s courts to take advantage of specialised
expertise, such as that of doctors, psychologists or educators. It also allows children’s courts
to make use of persons from the same language group or cultural group of the child, which
can help the child feel more comfortable and ensure more effective child participation. An
assessor must have knowledge and experience appropriate to the specific proceeding for
which his or her assistance is required. It is typical for a court to use either one or two
assessors in a specific case.

Functions: There are some cases where the assistance of assessors is compulsory. A children’s

commissioner must involve at least one assessor in the following matters:

(1) a dispute about the alleged sexual abuse, sexual exploitation or psychological abuse of a
child

(2) a case involving a child with a physical or mental disability or other special needs

(3) the issue of a warrant for the emergency removal of a child from the home environment

(4) the issue of a warrant for the removal of an alleged offender from home or place where the
affected child resides.

One or more assessors may also be utilised by the children’s court whenever the children’s
commissioner believes that it is in the interest of the administration of justice to do so. This
decision must be guided by the best interests of the child concerned along with any other
relevant consideration.

Assessors can assist with findings of fact, but not questions of law. A finding of fact must be
made by a majority of the children’s commissioner and assessors. However, if the children’s
commissioner is assisted by only one assessor, the view of the children’s commissioner prevails
if there is a difference of opinion. The children’s commissioner must decide any question of
law on his or her own, without the assessor’s input. The children’s commissioner is also solely
responsible for deciding whether a specific issue constitutes a question of law or a question
of fact.

Before hearing any evidence in a case, an assessor must make an oath or an affirmation
administered by the children’s commissioner, in which he or she undertakes to assists the
court in a truthful and honest manner, based on the evidence placed before the court.

Death or incapacity of assessor: If an assessor dies or, in the opinion of the children’s

commissioner, becomes incapable of continuing to act as an assessor (due to ill health or any

other reason), the children’s commissioner has discretion to decide how to proceed. There are

two options:

(1) The hearing can proceed before the remaining member or members of the court.

(2) The hearing can begin afresh after the children’s commissioner has summoned a new
assessor to replace the one who is unavailable.
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Allowances and reimbursement of
expenses: Assessors who are NOT
full-time State employees may claim
from the State an allowance in respect
of expenses they incur in connection
with the trial AND an allowance for
their services as assessors.

The Minister of Justice, with the
concurrence of the Minister of
Finance, is responsible for deter-
mining the allowances payable to
these assessors.

Assessors who ARE full-time State
employees are entitled to payment
for expenses incurred in connection
with their attendance at the trial.

@ Child Care and Protection Act,
section 40 (read with Criminal Procedure
Act 51 of 1977, section 147)

& Regulations relating to Children’s
Court Proceedings, regulations 11-12

Allowances for assessors who
are NOT State employees

The maximum amounts are contained in regulations
which may be changed from time to time. As of 2019, the
maximum amounts which could be claimed for costs
were as follows:
©® “reasonable expenses” for accommodation
©® meals and incidentals = N$200 per day
©® travel expenses = $3.50 per kilometre for use of
own vehicle (which requires presentation of proof of
ownership) OR reimbursement of invoice for travel
expenses
Air travel may be reimbursed if the Executive
Director: Office of the Judiciary is satisfied that
the use of the air transport is necessary in the
circumstances and gave advance approval.
©® loss of earnings = up to N$2 500 per day (paid on
written request accompanied by satisfactory proof
that the person has suffered loss of earnings and a
recommendation by the children’s commissioner)

The expenses must be claimed from the Executive
Director: Office of the Judiciary. The amounts which can
be claimed can be adjusted by the Executive Director:
Office of the Judiciary, in response to a written request
from the assessor, if the request is supported by proof
which the Executive Director finds satisfactory.

& Regulations relating to Children’s Court Proceedings,
regulation 11

The Act refers to the “Permanent Secretary”. Since the Act
was passed, the designation “Permanent Secretary” has
been changed to “Executive Director”.

The concept of assessors is not new. Many other Namibian laws similarly make provision
for assessors to assist courts and other decision-makers in specialised matters.

does not specify an amount.

Regulation 11(6) provides for allowances for persons who are required to
submit professional reports to the children’s court. This would not seem to
apply to assessors since they are themselves members of the children’s court
in respect of the cases they hear.

Regulation 11(7) refers to authority for deviations from the amounts
specified in subsections (4) or (5) of regulation 11. This was probably
intended to refer to subsections (3) or (5) instead, since subsection (4), which concerns air travel,

@ Child Care and Protection Act, section 40(6)

& Regulations relating to Children’s Court Proceedings, regulation 11(6)-(7)
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3. Jurisdiction

Jurisdiction refers to the matters that a children’s court can consider and decide on.

3.1 Subject matter jurisdiction 5\\006 & é}\c@@
OCBN O

A children’s court considers and decides on the matters covered . 4@0"0 \be(fQ}C’@QZ%QQ\%

by the Child Care and Protection Act. There is no specific @c’}éooé@g;\ozg? &Q,‘\\(\Q?&Q

provision which sets out the issues that a children’s court &O\ %/Qs@}g §*®Q\®% é{\\Q

can decide. There are references to the jurisdiction of ,O,Q ’5@/‘@{9%),/« O/GO/,}Q($§ &@Qs@}%

a children’s court throughout the Act. %, 20 % ,(c//@ &O&/Q)GO’QQ’\ oKéb

% O 0,990,090 @

Other Namibian laws mention children’s courts, but O;O;)f /,60(9/‘ Oﬁc;)(/)éég’bo

(as of 2019) these references are all tied to issues that //'9/ OQQ/)/QO'/O@

fall under the Child Care and Protection Act. It is possible U% ?9@%&

that a future law might give a children’s court jurisdiction over Q’)//« %

additional matters relating to children. %

For example, section 254 of the Criminal Procedure Act 51 of 1977 says that, where a
criminal court believes that an accused person under age 18 may be a child in need of
protective services, it can stop the criminal trial and refer the child to the children’s court
for an enquiry into this issue.

3.2 Geographical jurisdiction

Jurisdiction: Courts usually hear cases that arise in the place where the court operates. The
Act takes a broad approach to the geographical jurisdiction of children’s courts, to ensure that
children’s courts are accessible to children.

A children’s court can deal with a case
in any of these circumstances:

(1) if the court covers the area where
the child involved in the matter is
ordinarily resident

The court closest to the place where
the child normally lives could deal with

a case about that child, even if the child

is temporarily somewhere else — such as
staying in a school hostel in a different
place. It might be easier to get key family
members to come to court to provide
information in the place where the child
normally lives.
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(2) if the court covers the area where the child involved in the matter happens to be

Suppose that a child went to stay with a relative in a different town to get away from
family problems. The court closest to this town where the child is now staying could deal
with the case. This approach is designed to be as convenient as possible for the child.

(3) where the case involves multiple children in different places, if the court covers the area
where any of the children is ordinarily resident or happens to be.

For example, suppose that a court is considering foster care for three siblings who lost
their parents in a car accident. One child says with an aunt in Windhoek, one child is
in a school hostel in Keetmanshoop and one child is staying with a friend’s family in
Swakopmund. The matter could be decided by a court in Windhoek, Keetmanshoop
or Swakopmund.

In cases of doubt, a children’s court will have jurisdiction over a child who is brought before
it — in line with the principle of protecting the child above all.

Transfers: A matter can be transferred from one children’s court to another children’s court if
this would be in the best interests of the child in question. In the case of a transfer, the clerk of
the original court must keep certified copies of all documents in the case file, and then send the
file with the original documents to the other children’s court by hand, courier or registered post.

& Child Care and Protection Act, section 41
® Regulations relating to Children’s Court Proceedings, regulation 3(h)

Jurisdiction and ordinary residence

In the 2016 case of MW v Minister of Home Affairs, which considered
ordinary residence in connection with Namibian citizenship, the
Namibian Supreme Court held that “ordinary residence” requires

a regular habitual mode of life in a particular place for the time being, which

exhibits some degree of continuity apart from temporary or occasional absences. It does not

have to be permanent.

In the 2018 case of NS v Presiding Officer of the Children’s Court, the South African High Court
considered ordinary residence in the specific context of children’s court jurisdiction. It held that
“ordinarily resident” denotes something more prolonged than a mere temporary stay, but does
not have to be permanent. “Ordinary residence” essentially means the place where the child or
the child’s family resides. The Court also noted that, in the event of uncertainty about where a
child is ordinarily resident, the Act confers jurisdiction on the court before which the child is
brought. The Court also noted that South Africa’s Children’s Act (like Namibia’s Child Care and
Protection Act) does NOT make citizenship or permanent residence a jurisdictional require-
ment. A child’s immigration status is thus irrelevant to the question of jurisdiction. Whether the
child is legally or illegally in the country is also irrelevant to the question of jurisdiction.

& MW v Minister of Home Affairs 2016 (3) NR 707 (SC) NS and Others v Presiding Officer of the
Children’s Court (2184/18) [2018] ZAGPJHC 59 (6 February 2018), paragraphs 18-23
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4. How to bring a matter to a
children’s court

4.1 Who may approach a children’s court?

The Act contains a long list of people who can bring a matter before a children’s court. The
right to bring a matter to court for a decision is called “standing”. (Courts and lawyers also
sometimes use the Latin phrase for standing, which is “locus standi”.) Standing in cases
involving child care and protection is broad to make it easier to protect the best interests of
children.

A few provisions of the Act specify who can approach a children’s court in specific proceedings.
For example, there are specific lists of people who can approach the court on issues relating to
custody, guardianship and parental access. However, if the Act does not specify specific people
for a specific matter, then the general list applies.

The persons who may bring a matter to a children’s court are as follows:

(1) a child who is affected by or involved in the matter
Minor children can normally bring court proceedings only with assistance from a parent
or guardian. The Act makes an exception to this rule, by allowing children to approach
the children’s court directly, on their own. This is important because the parent or
guardian might be part of the problem that needs to be addressed.

(2) any person with parental responsibilities and rights in respect of a child
This obviously includes parents. It could also include a guardian other than a parent, or
someone with parental powers over the child due to the child’s placement in their care
by court order (including a foster parent, a kinship care-giver or the management of a

residential child care facility).

(3) the care-giver of a child

The Act defines a “care-giver” as “any i For purposes of the definition of “kinship care”,
person other than a parent or guardian, i  a “family member” includes a grandparent,
who takes primary responsibility for ~ {  step-parent, brother, sister, uncle, aunt or
the day-to-day care of a child”. This cousin of the child. It also includes any
includes: . person with whom the child has developed a
(a) a foster parent . significant relationship that resembles a family
(b) a kinship care-giver (a member relationship. The test is the psychological or
of the child’s family or extended =  emotional attachment on the part of the child.
family who is caring for a child . For example, this might include a close family
with the express or implied consent friend.
of the child’s parent or guardian, ® Child Care and Protection Act,
or because of a court order) : section 1 (definition of “family member”)
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(c) a primary caretaker (a person other than the parent or other legal care-giver of a
child, whether or not related to the child, who takes primary responsibility for the
daily care of the child with the express or implied permission of the parent who has
custody of the child)

(d) a person who cares for a child while the child is in a place of safety

(e) the person who is the head of a facility where a child has been placed (such as a
children’s home or a child detention centre)

(f) the child who is the head of a child-headed household.
Some of the categories listed in the definition are overlapping. The idea is that the
person who is actually caring for a child on a daily basis should be able to approach the
children’s court on issues involving the child.

(4) any person acting in the interest of a child,;
It has been noted in South Africa, where the Children’s Act uses this same phrase, that
this category could include a wide range of persons such as social workers, teachers,
doctors, neighbours, interested community members or people working for non-
governmental organisations.

(5) any person acting on behalf of a child who cannot act in his or her own name

This category could include the same people as the previous one. It might also include
a parent or guardian acting on behalf of a very young child.

(6) any person acting as a member of, or in the interest of, a group or class of children
This is a broad category that might include, for example, a non-governmental organi-
sation, a child protection organisation or a staff member of a children’s home acting in

the interest of the children accommodated at that home.

(7) any person acting in the public interest, including the Minister or a staff member of the
Ministry who is authorised by the Minister

This is another broad and flexible category that might include children’s rights organi-
sations or a child protection organisation, as well as a Ministry official or social worker.

AR
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(8) the Children’s Advocate.

® Child Care and Protection Act, sections 1 (relevant definitions), 52, 149(1)

& Centre for Child Law v Hoérskool Fochville 2016 (2) SA 121 (SCA), paragraph 23;

S v Vand Others (439/2015) [2016] ZAECMHC 12 (15 March 2016)

(cases interpreting similar South African provision on who can bring a matter to a children’s court)

66 It would thus seem that the legislature intended to create wide and generous mechanisms
for the protection and enforcement of children’s rights beyond that available to them at
common law. 99

& Centre for Child Law v Hoérskool Fochville 2016 (2) SA 121 (SCA), paragraph 23
(commenting on the similar provision in the South African Children’s Act 38 of 2005)

Examples from South African training materials

“Jonathan (15) lives with his mother. His parents were never married, but Jonathan has never
met his father. His mother has always told him his father is not interested in him and does not
want to know him. At an inter-school sports meeting Jonathan is approached by a younger
boy named David who tells him that they are in fact half-brothers, and that his father has
been trying to get to meet him for a number of years, but Jonathan’s mother will not allow it.
Jonathan confronts his mother, who admits the man is his father but says that she does not want
Jonathan to have anything to do with him. Having failed to persuade her, Jonathon goes to the
Legal Aid Board, where a lawyer is appointed for him. Acting on Jonathon’s instructions, the
lawyer brings an application to the children’s court (in Jonathon’s name) to have contact with
his father. The court papers are served on his mother and his father. His mother opposes, but
his father does not. The court, after considering all the information placed before it, finds that
it would be in Jonathan’s best interests to have contact with his father.”

“Childline hears about an illegal adoption where a mother ‘sold” her baby to a couple, with
no social work involvement. A “fly by night lawyer’ arranged the adoption, and drafted what
he calls an ‘adoption contract’. The mother phones Childline and tells the story, but she does
not reveal her name (though she does give the lawyer’s name) and is not prepared to bring
an application to court because she is afraid that if she does she will be in trouble. Childline
successfully brings an urgent application in its own name on behalf of the baby (who has not
yet been named), with the lawyer as the respondent. The court issues an interdict forcing the
lawyer to reveal where the baby is, and causing the baby to be brought to a social worker so
that care proceedings can be initiated. In this case, Childline is acting on behalf of a child that
cannot act in his or her own name and is also acting in a child’s interests. It could also be acting
in the public interest — as the prevention of illegal adoption is important.”

& C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 27, 22 May 2009, page 50
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4.2 How to approach a children’s court

A person who wants to bring a matter before a children’s court must file certain simple forms
with the clerk of the court. The clerk of the children’s court has a legal duty to help with the
completion of the forms.

(1) Many matters will be initiated by the completion of Form 6, which is appended to the Child
Care and Protection Regulations. This Form is used when the matter involves custody, guard-
ianship, access, complaints about guardianship or tutorship, parenting plans or kinship care:

Form 6: This Form sets out the issue and the persons involved.

When the clerk of the children’s court receives Form 6, he or she will prepare Form 7:

Form 7: This Form gives notice of the application to affected persons or interested
persons so that they can have an opportunity to make representations.

(2) If the matter involves some other issue, the person approaching the court must complete
two Forms appended to the Regulations relating to Children’s Court Proceedings:

Form 1: This Form sets out the issue and the persons involved.

Form 3: This Form gives notice of the application to affected persons or interested
persons so that they can have an opportunity to make representations. The person
who is bringing the matter to the children’s court may have names and contact details
information which are relevant to this form. Otherwise, the clerk will assist.

In either case, the clerk of the children’s court must refer = ,
the matter to the children’s court with all relevant documen- e appiicant
. cte g . . . submits a form to
tation within five days, unless another timeframe is set in
t of fic i by the Act or th lati the clerk of court
respect of a specific issue by the Act or the regulations. e kg die
. , L. ) . , issue and identifies the
The children’s commissioner in charge of that children’s court persons involved.
must take the next step within seven days. There are three
possibilities: ‘
(1) set up a pre-hearing conference, if there are opposing Tl liels @l @aulr Es
parties who disagree submit the matter to the
(2) set up lay-forum proceedings in appropriate circumstances children’s commissioner
(3) schedule the matter to be heard and decided in the within 5 days.
children’s court. ‘
Timeframes are set for each step to avoid adminis- The children’s commissioner
trative delays. Pre-hearing conferences and lay-forum must take one of three
proceedings are discussed in section 7 of this chapter. steps within 7 days:
(1) pre-hearing conference
@ Child Care and Protection Act, section 52(1) (2) lay-forum proceedings
& Child Care and Protection Regulations, Forms 6 and 7 (3) hearing in children’s
@ Regulations relating to Children’s Court Proceedings, court.
regulations 3(f), 4(1)-(2), Forms 1 and 3
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4.3 Parties in children’s court proceedings

Any child who is affected by a matter which is before a children’s court is automatically a

party to the proceedings.

Regardless of who has approached the children’s court in a specific matter, the following

persons have a right to be parties to any children’s court proceedings if they wish:

(1) the Minister
(2) a staff member of the Ministry authorised by the Minister
(3) the Children’s Advocate.

The ability to participate as a party is important, because
parties have a right to be present at the proceedings and to
receive all the relevant documentation, as well as the right
to present their own evidence and input to the court. Parties
also have a right to appeal decisions in a children’s court
case, where the Act provides for appeals.

The child is automatically a party to cement the principle
of child participation. This ensures that the child or some-
one representing the child can participate fully in the
matter.

The right to be a party allows Ministry staff and the
Children’s Advocate to play a monitoring role to help ensure
that the Act is properly implemented. Furthermore, because
the other parties who are directly involved with the matter

66 National human
rights institutions
should have the
power to support
children taking cases
to court, including
the power (a) to take
cases concerning
children’s issues
in the name of the
national human
rights institutions
and (b) to intervene
in court cases to
inform the court
about the human
rights issues involved
in the case. 99

may be part of the problem, the perspective of impartial 0 Grmitesemiis

experts like Ministry staff and the Children’s Advocate may Rights of the Child,
be helpful to th t General Comment No. 2
¢ helptul to the court. (2002), paragraph 14

(acronym spelt out)

The Act does not specify the procedure for enabling the
Ministry or the Children’s Advocate to exercise the right to
be a party to any children’s court proceedings. The Court could notify the Minister and
the Children’s Advocate of all children’s court proceedings which are initiated, so that
these officials can assert their rights to be parties if they wish. Alternatively, the court
could make its docket of children’s court proceedings public (without revealing the name
or identity of any child involved), so that the burden is on the Ministry and the Children’s
Advocate to approach the court to intervene if they wish.

In the case of a child protection hearing, the parties to the case include any person identified by
the children’s court as having an interest in the child protection hearing. This identification
must be made on written request, which could come from the person in question or from
the designated social worker involved in the case. Interested persons can be extended family
members or anyone else who has a close connection to the child. A person identified in this
way becomes a party to the case and is thus entitled to receive notices about the proceedings
along with other parties.
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For example, an extended family member with an interest in the child protection hearing
might be the child’s grandparent, aunt, uncle or sibling. In some cases, a teacher, a friend
or even a neighbour might be considered as having a close connection to the child and an
interest in the child protection hearing.

& Child Care and Protection Act, sections 53, 143(2)-(3)

5. Legal representation

Right to engage own lawyer: Parties
to a children’s court proceeding can
be represented by a legal practitioner
of their choice, engaged at their own
expense.

Court-ordered legal representation
for a child: If a child involved in a
matter in a children’s court does not
have legal representation, the children’s
court rmust order that legal representa-
tion be provided for the child in certain
situations:

(1) if the child requests legal repre-
sentation, giving due regard to
the child’s age, level of maturity
and stage of development and the
reasonableness of the request

(2) if a social worker report recom-

mends legal representation for
the child

(3) if there is evidence or allegations
of sexual, physical or psycholo-
gical abuse of the child

(4) if any other party besides the child
has legal representation

(5) in any other situation where it
appears that the child would
benefit substantially from legal
representation, during the pro-
ceedings or in terms of achieving
the best possible outcome for the
child.
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Guidelines on legal
representation of children

Any legal practitioner representing a child should
follow these guidelines.

(1) The legal practitioner must attempt to gain the
trust of the child, and be mindful of the fact
that the child may be severely traumatised.
The legal practitioner must approach the child
with care and understanding.

(2) The child is entitled to request a different legal
practitioner if the children’s commissioner finds
that the child is not comfortable or satisfied
with the appointed legal practitioner.

(3) The legal practitioner must attempt to establish
the level of understanding of the child and
adjust the level of interaction with the child
accordingly.

4) A child who has a sufficient level of under-
standing must be allowed to give independent
instructions to his or her legal practitioner,
free from any interference from a parent,
guardian or care-giver.

(5) The legal practitioner must explain the child’s
legal rights and any other issues related to
the children’s court proceedings in a manner
appropriate to the age and level of understand-
ing of the child.

(6) The legal practitioner must uphold the highest
standards of ethical and professional conduct.

& Regulations relating to Children’s Court Proceedings,
regulation 13




The court may order that legal representation be provided for a child in these circumstances in
any of these three ways:

(1) The court may order one or more of the other parties to pay the costs of legal representation
for the child.

(2) The court may order that legal representation for the child must be provided by State
legal aid, at State expense — IF the court is satisfied that the child’s parent, guardian or
care-giver is unable to pay the costs of a legal practitioner AND that substantial injustice
would occur if the child has no legal representation. In this case, the legal practitioner may
be chosen from the roster kept by the Ministry of Justice for this purpose.

(3) The court may order that the child be assisted by a children’s court assistant.

The child’s parent or guardian does NOT have to give consent to the provision of legal assistance
for the child.

The child is entitled to consult privately with the legal practitioner or children’s court assistant
who is representing or assisting the child. This cannot be prevented by the child’s parent,
guardian or by any other person with physical control of the child.

This rule is important, because the case could involve abuse or mistreatment of the child by
the parent or guardian.

Court-ordered legal representation for another party: The children’s court may order
that legal representation for any other party to the case must be provided by State legal aid, at
State expense — IF the court is satisfied that the person in question is unable to pay the costs
of a legal practitioner AND that substantial injustice would occur if that person has no legal
representation.

Roster of lawyers specialising in children’s matters: The Executive Director of the Ministry
of Justice must make sure that the Directorate of Legal Aid keeps a roster of legal practitioners
who specialise in matters relating to child care and child protection. This roster must contain
details about each legal practitioner who is listed, including each legal practitioner’s specific
area of specialty (such as adoption, custody and guardianship or child exploitation).

A legal practitioner may apply to the Ministry of Justice to have his or her name included in the

roster. The application must include:

® a statement from the legal practitioner confirming that he or she is familiar with the Child
Care and Protection Act and has knowledge or experience in matters relating to child care
or child protection

® certified copies of his or her qualifications.

The Executive Director must respond to each applicant in writing within 30 days of receiving
the application as to whether or not that legal practitioner’s name has been included in the
roster. If the application to be listed on the roster has been refused, the Executive Director must
give written reasons for the refusal.
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The Executive Director must circulate an updated roster to children’s courts at least once
every six months. The roster must be available to children’s commissioners and members of the
public, so that they can find out what legal practitioners specialise in children’s matters.

@ Child Care and Protection Act, section 58

® Regulations relating to Children’s Court Proceedings, regulation 13 (2)-(7)
NOTE: The Act refers to the “Permanent Secretary”. Since the Act was passed,
the designation “Permanent Secretary” has been changed to “Executive Director”.

The importance of legal representation for a child

Sometimes parents argue over issues like child custody or access because they are angry
with each other, resentful because their relationship came to an end, or jealous that the other
parent has a new partner. In situations like these, a parent may lose sight of the child’s best
interests. In such cases, it may be necessary for the child to have a legal representative who
can help put forward the child’s views. A lawyer representing the child can bring witnesses or
documents to court which will help the children’s commissioner understand the child’s views
and what might be in the child’s best interests. The child’s lawyer can also question the parties
to the case and any other witnesses. This can give the child a more effective voice in court.

| would like to go and We need to give
live with my dad. My the court more
mommy often leaves information about
us home alone without this problem. We
any food. Sometimes will go to your
she brings home men house, and you can
that we don’t know. take me to see this
Then we have to go //; 7 neighbour. We will
and stay with the ask her to come
neighbour who lives to court and talk
hext door. Her nhame is about the times
Auntie Felicity. | don’t i when she takes
S know her surname. ) L care of you. )

Role of a child’s legal practitioner

66 The legal practitioner stands squarely in the corner of the child and has the task of
presenting and arguing the wishes and desires of that child. This task is not without certain
inbuilt limitation. The legal practitioner does not only represent the perspective of the
child concerned. The legal practitioner should also provide adult insight into those wishes
and desires which have been confided and entrusted to him or her as well as apply legal
knowledge and expertise to the child’s perspective. The legal practitioner may provide the
child with a voice but is not merely a mouthpiece. 99

& Soller NO v G & Another 2003 (5) SA 430 (W), paragraph 27
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6. Curators

Whether or not a child has legal presentation, a children’s court can appoint a curator ad litem
for any child if the court believes that this would be in the best interests of the child.

A curator ad litem is a person appointed by the court to conduct litigation in the name and in the
interests of the minor. Curator ad litem is a Latin phrase which can be translated as “a guardian
for the lawsuit”. This curator ad litem will often be a close relative of the child, or it might be
a legal practitioner who is appointed to act as a curator (rather than as a legal representative).

The test for the appointment of a curator ad litem is whether the court believes that this would
be in the best interests of the child. Guidance for applying this test can be found in South
African case law, which recognises four instances when a curator ad litem can be appointed:
(1) where the minor has no parent or guardian; (2) where the interests of the minor clash with
those of the parent or guardian, or where a possibility of such a clash exists; (3) where the
parent or guardian of the minor cannot be found; or (4) where the minor’s parent or guardian
unreasonably refuses to assist the minor.

The High Court has long had the power to appoint a curator ad litem when this appears to be
necessary, but this power is a new tool for the children’s court.

Three types of curators in Namibian law

There are three types of curators in Namibian law who can act on behalf of a minor, or a person
who is mentally incapacitated or for some other reason incapable of handling their own affairs:

(1) Curator ad litem — a curator for litigation

(2) Curator bonis — a curator of goods (appointed to handle the person’s financial and
property interests)

(3) Curator ad personam — a curator for the person (appointed to look after the daily living
needs of the person in question).

The Child Care and Protection Act provides only
for the appointment of a curator ad litem.

® Child Care and Protection Act, section 47(2)(f)

@ Brossy v Brossy (602/11) [2012] ZASCA 151 (28 September 2012), paragraph 19

& Legal Aid Board in re Four Children (512/10) [2011] ZASCA 39 (29 March 2011), paragraph 12
& Committee on the Rights of the Child, General Comment No. 12 (2009), paragraphs 35-37

&® T Boezaart & DW de Bruin, “Section 14 of the [South African] Children’s Act 38 of 2005 and the
child’s capacity to litigate”, De Jure Law Journal, Volume 44, Issue 2, 2011, pages 422-23

& Trynie Boezaart, “The role of a curator ad litem and children’s access to the courts”,

De Jure Law Journal, Volume 46, Issue 3, 2013
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What is the difference between a curator and a legal representative?

The role of a curator is different from that of a legal representative.

CURATOR AD LITEM ' LEGAL REPRESENTATIVE
A curator ad litem assists the court and A legal representative of a child
the child by independently advancing the takes instructions from the child as a client
child’s best interests. A curator does not i and represents the child’s views — regardless of
have to follow the child’s instructions. i whether the legal representative believes that the

child’s stance is in the child’s own best interests.

The Duties of a Curator ad litem for Children

66 The position of a curator ad litem is a responsible one because the court depends on his or her
report. The child must be interviewed without delay, the child must be informed of the reason
for the visit and the curator must make such further enquiries as he or she deems necessary.
The curator’s report should bring any facts or circumstances pertinent to the application to
the court’s attention. The curator ad litem represents the best interests of the child by advancing
all arguments that can reasonably be put forward on the child’s behalf. This denotes the real
difference between a curator ad litem and a child’s legal representative. The curator ad litem,
while assisting the court and the child during the legal process, advances the child’s best interests;
the legal representative takes instructions from the child and represents the child’s views. [...]
Whether these different roles should be undertaken by the same person in a particular case by
and large depends on the experience, skills and qualifications of the person concerned. It is also
undesirable for a person to be both curator and legal representative if the earning of professional
fees might create a conflict of interest. A curator ad litem may in his or her official capacity be
substituted as a party in place of the child. The court may appoint a curator ad litem for a child
without his or her knowledge and even against his or her will if it can be shown to the court that
the appointment will be for the child’s benefit and in his or her best interests. 99

& Trynie Boezaart, “The role of a curator ad litem and children’s access to the courts”,
De Jure Law Journal, Volume 46, Issue 3, 2013, section 5 (footnotes omitted)
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The role of curators
Examples from South Africa

The cases listed here all involve the appointment of curators ad litem for minors by High Courts in
South Africa. However, they give some idea of the range of functions that a curator can play. Note
that children’s courts in Namibia have authority to appoint a curator ad litem only “in respect of
any particular child” (Child Care and Protection Act, section 47(2)(f)). This would not seem to
prevent the appointment of curators to investigate the circumstances of a group of children which
could be identified with particularity in respect of any children’s court proceedings.

® SvM (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC): This case involved
the criminal sentencing of the primary care-giver of young children. The Constitutional Court
appointed a curator ad litem to investigate the circumstances of the children who were affected.
A curator was appointed in a similar situation in S v S (Centre for Child Law as Amicus Curiae)

2011 7 BCLR 740 (CC).

® AD v DW 2008 (3) SA 148 (CC): The Constitutional Court appointed a curator ad litem
to investigate, advise on and represent the interests of a baby, in a case where an American
couple applied for sole guardianship in order to remove the baby from South Africa and
adopt the baby in the United States.

® Sv]2011 (3) SA 126 (SCA): The Supreme Court of Appeal appointed a curator ad litem
to present argument on behalf of a four year-old child caught up in a dispute between her
father and her maternal grandparents, even though the case was already at the appeal stage.
The Court required up-to-date information about the circumstances of the child in order to
establish what would be in the child’s best interests.

® Ex Parte MEC for Social Development, Women, Children and People with Disabilities,
North West (For the Appointment of a curator ad litem), case no 18923/11, North
Gauteng High Court: The Court appointed a curator ad litem to investigate the circumstances
surrounding the cases of 15 children, in a situation where a presiding officer in the children’s
court had made allegations that the adoption practices being followed by a care and protection
organisation were tantamount to child trafficking.

® Ex parte Centre for Child Law in re: six minor children, case no 11762/2012, KwaZulu-
Natal High Court, Durban: The Court appointed a curator ad litem to conduct an enquiry
and report to the Court on the circumstances of the inter-country adoption of six children and
to determine whether the legal rights of the children were infringed.

® The MEC for Social Development, KwaZulu-Natal v Patricia Dawn Irons NO:
KwaZulu-Natal, case no 5919/12, KwaZulu-Natal High Court, Pietermaritzburg: The
KwaZulu-Natal High Court appointed a curator ad litem to investigate the situation of
children who were removed from a children’s home that had been closed down by the
government and moved to other places, and to advise on the best interests of these children.

® The Amazing Grace Children’s Home v The Minister for Social Development: Gauteng,
case no 44443/2012, South Gauteng High Court: The Court appointed a curator ad litem
to protect the interests of the children living in a children’s home that was being threatened
with closure.

& summarised from information in Trynie Boezaart, “The role of a curator ad litem and children’s
access to the courts”, De Jure Law Journal, Volume 46, Issue 3, 2013, section 6 (footnotes omitted)
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7. Resolving disputes outside court

Alternative dispute resolution mechanisms are included in the Act to encourage parties to
resolve problems by agreement between themselves, without formal court proceedings. This
is often a good approach for children and their families because it can reduce conflict and
confrontation, as well as being a very participatory method for dispute resolution. It can also
take pressure off courts and social workers by reducing their caseloads.

There are two avenues which the court can use to get parties to attempt to resolve some or all
of the issues in dispute before a court hearing takes place:
(1) Pre-hearing conferences
(2) Lay forums
(a) mediation
(b) a family meeting
(c) referral to a traditional authority.

The subsections below will examine each of these options in detail.

These avenues are not mutually exclusive. A children’s commissioner could refer a matter to
a lay forum in the hopes that it might be completely resolved. If that did not work, the parties
could be referred to a pre-hearing conference to narrow the issues in dispute. Conversely, a
pre-hearing conference might identify issues that appear to be ripe for settlement through
mediation or some other lay-forum proceeding.

& Child Care and Protection Act, section 43(1)
& Regulations relating to Children’s Court Proceedings, regulation 4(3)

7.1 Pre-hearing conferences

What is a pre-hearing conference? A pre-hearing conference is a meeting between the parties
to a matter, to settle disputes as far as possible and narrow the issues to be decided by the court.

The pre-conference hearing might result in an agreement which means that there is no need
to go to court at all. At the very least, it should reduce the number of issues in dispute. This
can shorten court proceedings, and it may make them less conflictual. Pre-trial conferences
are required in the High Court before all trials or hearings, but this is a new process for the
children’s court.

Court directives: When a children’s court refers a matter for a pre-hearing conference, the
court will decide —

how the conference will be set up

who will conduct the conference

who must attend the conference

the timeframe within which the conference must be completed

how a record will be kept of any agreement or settlement between the parties, or any fact
emerging from the conference which ought to be brought to the court’s attention.

© e e e
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Pre-hearing conference facilitator: The person identified by the children’s court to conduct

a pre-hearing conference must be either:

(1) a person with a mediation qualification: a person with a degree, diploma or other recognised
qualification in mediation

(2) alawyer or paralegal with mediation training: a legal practitioner or paralegal not otherwise
involved in the case who has undergone training in mediation.

The clerk of the children’s court must give certified copies of all documents relevant to the
pre-hearing conference to the facilitator. The facilitator will determine the procedures to be
followed at the pre-hearing conference.

Allowances for facilitators: A person other than a State employee who facilitates a pre-hearing
conference at the direction of a children’s court is entitled to an allowance.

Regulation Allowances for assessors who
11(7) refers to are NOT State employees
authority for

The maximum amounts are contained in regulations

deviations which may be changed from time to time. As of 2019,
from the the maximum amounts which could be claimed for costs
amounts were as follows:

specified in subsections (4) or (5) © “reasonable expenses” for accommodation
of regulation 11. This was pro- ©® meals and incidentals = N$200 per day
bably intended to refer to sub- © travel expenses = $3.50 per kilometre for use of

own vehicle (which requires presentation of proof of

sections (3) or (5) instead, since f ; Aol
ownership) OR reimbursement of invoice for travel

subsection (4), which concerns

. . expenses
air travel, does not specify an Air travel may be reimbursed if the Executive
amount. Director: Office of the Judiciary is satisfied that

the use of the air transport is necessary in the
@ Child Care and Protection Act, circumstances and gave advance approval.
section 40(6) © loss of earnings = up to N$2 500 per day (paid on
@ Regulations relating to written request accompanied by satisfactory proof
Children’s Court Proceedings, that the person has suffered loss of earnings and a
regulation 11(6)-(7) recommendation by the children’s commissioner)

The expenses must be claimed from the Executive
Director: Office of the Judiciary. The amounts which can
Child participation: The child be claimed can be adjusted by the Executive Director:
involved in the matter has the right to Office of the Judiciary, in response to a written request

. . . . from the assessor, if the request is supported by proof
participate in the pre-hearing con-

) which the Executive Director finds satisfactory.
ference unless the children’s court

. . . @ Regulations relating to Children’s Court Proceedings,
specifically decides otherwise. & 8 &

regulation 11

S h h . . The Act refers to the “Permanent Secretary”. Since the Act
uppose that the main issue in a was passed, the designation “Permanent Secretary” has

dispute about Custody concerns been changed to “Executive Director”.
whether or not the current cus-
todial parent is inviting multiple
sexual partners into the home. The children’s court might decide it would be in the child’s
best interests for discussion of this issue to take place without the child’s involvement.
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Court interpreter: The court may direct that a court interpreter must attend the pre-hearing
conference to assist with interpretation.

Setting a date: Immediately after a children’s court has ordered a pre-hearing conference, the
clerk of the children’s court must — after consulting the facilitator — assign a date for it. This date
must be within 14 days after the court has ordered that a pre-hearing conference must take place.

If the pre-hearing conference fails to take place on the scheduled date, the clerk of the children’s
court must — again, after consulting the facilitator — arrange a new date. The clerk must also
notify the children’s court of the failure to conclude the pre-hearing conference and the reasons
why it did not take place as planned.

Venue: The Act and regulations are silent on the venue for a pre-hearing conference. It can
presumably be held at any suitable place.

Notifying participants fo attend: Once a date is set for the pre-hearing conference, the clerk
of the children’s court must notify everyone who is required to attend of the date, time and place
of the conference. This notice must be sent on Form 2, which is appended to the Regulations
relating to Children’s Court Proceedings, using the standard methods for notification. If the
pre-hearing conference is postponed, the clerk of the court must notify the participants of the
new date in the same way.

Notices under the Regulations relating
to Children’s Court Proceedings

Note that this notice procedure is very similar — but not 100% identical — to the notice
procedure set out in the “Child Care and Protection Regulations”. The procedure described
in this box applies only where no notice procedure is set out in the Act or the “Child Care
and Protection Regulations” for the child’s court proceeding in question.

Unless otherwise provided for in the Act or the Child Care and Protection Regulations, notices

from the court must be served by a member of the police, a messenger of the magistrate’s court

or a person authorised by the children’s commissioner in the following manner:

(1) The notice can be served personally on the person.

(2) The notice can be given to the person’s legal practitioner, if the legal practitioner’s name
and address have been provided to the court for purposes of proceedings under the Act.

(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the business.

(4) The notice can be left at the person’s place of employment, to anyone who appears to be at
least 16 years of age, and employed at the same place or in charge of the place of employment.

(5) Inthe case of a legal person (such as an organisation), the notice can be left at its registered
office or main place of business, with a director or a responsible employee.

(6) The notice can be delivered in any other manner directed by the children’s commissioner.
This option does not appear in the notice procedure described in the “Child Care and
Protection Regulations”.

If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:

(1) The person can be notified by telephone.

(2) The person can be notified by fax.
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(3) The person can be notified by e-mail.

(4) The person can be notified by courier or registered post.

(5) The member of the police, messenger or other person can visit the last known residential
address or place of business or employment of the person in question, to attempt to discover
the current contact details of the person, and then try to use that contact information to
serve the notice.

If all efforts to serve notice on the person in question fail, the member of the police, messenger
of the magistrate’s court or other person who attempted service must give the children’s court
proof of the attempts made.

Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations — IF the
children’s court considers it to be in the interests of justice and in the best interests of the child.

The court must postpone the matter due to the absence of a person who was notified to attend

in any one of these circumstances:

©® The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.

©® The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.

©® The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).

©® The person who is absent is the investigating social worker (see section 56(3) of the Act).

In such a case, the court can postpone the matter and arrange for the issue of a subpoena to the
absent person on Form 4, which is appended to the Regulations relating to Children’s Court
Proceedings.

A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000 or
to imprisonment for up to one year or both.

A person is not subject to a penalty for non-attendance if the children’s court decided to
proceed in that person’s absence.

@ Regulations relating to Children’s Court Proceedings, regulations 6(3)-(9), 7

If anyone notified to attend a pre-hearing conference refuses or fails to attend without a good
reason, the facilitator may do one of three things:

(1) proceed with the pre-hearing conference in the absence of this person;

(2) postpone the pre-hearing conference and arrange for a subpoena to get this person to attend
(3) refer the matter to the children’s court for a hearing.

The option of postponing the pre-hearing conference and organising a subpoena should be
used if the facilitator thinks that the absent person is likely to make a valuable contribution
regarding the best interests of the child in question.

Report on pre-hearing conference: The facilitator is responsible for preparing a report on the
pre-hearing conference in accordance with the court’s directions. This report must be submitted
to the children’s court within 10 days after the conclusion of the pre-hearing conference. The
report must identify any issues that have been settled between the parties and any issues that must
still be adjudicated by the children’s court.
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The children’s court will consider the report on the pre-hearing conference when the matter is
heard. If the parties have been able to agree on some of the facts or issues in dispute, this could
shorten and simplify the hearing.

For example, suppose that there is a case involving allegations of child abuse. The parties
might agree about the extent of the child’s injuries, but disagree on the cause of the injuries.
This would mean that the hearing will not have to involve evidence on the factual question
of whether the child was injured, but only evidence on the factual question of what caused
the injuries.

As another example, suppose that a mother and a father are disagreeing about custody
of their two children born outside marriage. They might agree that, no matter who gets
custody, the two children should stay together. Agreement on this issue would reduce and
simplify the issues which are in dispute.

@ Child Care and Protection Act, section 43
® Regulations relating to Children’s Court Proceedings,
regulation 5 read with regulations 6 and 7

Nicolas and Naomi lived together for two years,
and had a daughter, Nicole, during that time.
Nicolas did not remain in touch with Nicole
after the relationship broke down. But when
Nicole reached age six, he wanted to begin
exercising his rights to access by having
her visit him on weekends and alternate
holidays. At the beginning of the pre-
hearing conference, several things are

in dispute. Naomi says that Nicolas

has no access rights because he has
never paid maintenance, and that it

is not safe for Nicole to spend time
with him because he is addicted to
drugs. Nicolas says he has automatic
access rights and intends to start with
weekend visits immediately, and to take
Nicolas to see his extended family over
the forthcoming Christmas holidays. By
the end of the pre-hearing conference,
which is facilitated by a social worker
trained in mediation who knows the law
well, the couple have agreed that payment

of maintenance is not a pre-requisite for parental access, but a separate issue. Nicolas has also
conceded that his demand to take Nicole out of town for the up-coming Christmas holidays is
unreasonable. What remains in dispute is whether Nicolas is now drug-free and can safely have
contact visits with Nicole, and if so, how contact will be phased in and whether it will be under
supervision for a period of time.
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7.2 Lay forums

What is a lay forum? The Act refers to three kinds of lay forums where the parties can
attempt to settle the matter out of court. However, the wording of the Act makes it clear that
these are not the only options. The three options referred to are:

(1) mediation

(2) a family meeting

(3) referral to a traditional authority

Other lay forums might include the following:

Negotiation: This form of alternative dispute resolution is often overlooked because it is
so obvious. In negotiation, there is no impartial third party to assist the parties in their
negotiation. The parties simply work together on their own to come to a compromise. The
parties may choose to be represented by their lawyers during negotiations.

Collaborative law: This is a form of negotiation between the parties, supported by their
lawyers. It differs from negotiation in that it is based on a collaborative spirit which
means that all parties must disclose all relevant information and work together towards
a solution.

Expert determination: The issue is referred to an expert, chosen by the parties, who makes
a determination on the issue. This form of alternative dispute resolution is most appropriate
if the dispute between the parties involves a complex, technical issue. The parties can agree
that the decision of the expert will be binding or non-binding.

IMPORTANT EXCLUSION: The court may NOT refer an issue to a lay forum if it
involves allegations of abuse, or sexual abuse, of a child.

Advantages and disadvantages of lay-forum proceedings

¢¢ The advantages of avoiding formal court proceedings include the consideration that in
a less adversarial context, children and parties might feel less intimidated. Also, lay forums
could provide access to inexpensive services. 99

Possible difficulties: 66 [...] case studies have shown that while informal proceedings help
some children, others feel completely vulnerable and unprotected from abusive adults in an
informal setting. Where the resulting decision is to be given legally binding status, concerns
may be raised as to how the result was reached. 99

& Jacqui Gallinetti, “The children’s court”,

in C) Davel and AM Skelton (eds), Commentary on the Children’s Act,
Juta, 2007, updated in 2012, page 4-18

(discussing the similar South African Children’s Act 38 of 2005)
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Not every case is appropriate for referral to
a lay forum, even if the case does not involve child abuse. Before referring parties to a lay
forum, the children’s court must consider all relevant factors, including —
the vulnerability of the child concerned;
the ability of the child to participate in the proceedings;
the power relationships within the family; and
the nature of any allegations made by the parties to the matter.

©@ ©©® e

Furthermore, a children’s court can refer a matter to a lay forum only if it is satisfied that an
appropriate cost-free option is available, or that the parent, guardian or care-giver of the child
concerned or any other person involved in the proceedings has the financial ability to bear
any costs involved.

The three main types of lay forums are described here one by
one.

Mediation is a process in which a neutral
third party assists the participants to settle

a dispute without making decisions on
their behalf. The mediator does not decide
who is right, or what is in the child’s best
interests. Instead, the mediator helps the
participants to explain their points of view,

to understand each other’s positions and
to explore possible options for resolving the
dispute. Mediation is a process for reaching
agreement through co-operation instead of
confrontation.

Because mediation allows parties to play an active role in reaching decisions which they accept
as being fair within their own particular cultural and moral frame of reference, they may be
more likely to honour mediated agreements than court outcomes. Because mediation is not
strictly limited to legal issues, it can allow parties to deal with facets of the dispute which a
court hearing might not address.

Mediation may not work well where there are significant power imbalances between the parties,
or if one party feels frightened or intimidated — such as where there is a background of abuse
between the adult parties to the case. In such cases, the mediator must guard against allowing
one party to bully the other into an agreement. Some worry that women may have less bargaining
power than men in family mediations because of their general disadvantage in family and society.
Successful mediation may also depend in part on the skills of the mediator, with some mediators
struggling to remain neutral and unemotional.
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How mediation works

“Initially the mediator will explain to the participants how mediation works and will help them
to agree what the ground rules of the meeting will be. Then each participant will have an
opportunity to talk about how they see the dispute and express their views. The mediator will
summarise what the participants say so that they know they have been heard and understood.

The mediator will ask questions to clarify what participants mean by a particular statement,
and will also ask questions to check if there are aspects of the dispute which the participants
may not have previously thought about. If there is a significant power imbalance between the
participants, such as one party finding it easy to express in words what he or she feels or thinks
but the other participant finds it very difficult to talk, then the mediator will assist the participant
who struggles to communicate by, for example, affirming that it is safe for that person to speak
and ensuring that the other participant does not interrupt or undermine the person speaking.

When the participants have explained their stories and are satisfied that they have been heard,
the mediator will help them to identify possible information that may be needed to complete
the picture. For example, in a dispute about schooling for a child it may be necessary to get
input from a teacher, or get copies of progress reports so that each participant can base their
negotiations on accurate information. Reality checking is an important tool and what this
means is that the mediator will ask questions to check if something a participant says is realistic
or accurate. The mediator does not do this in a confrontational style but rather in an exploratory
way. It helps if the mediator has explained at the beginning of the process that this is what will
be done, so participants expect it when it happens.

An important part of the task of the mediator is to help the participants to identify possible
solutions to their dispute. Here the mediator must be careful not to suggest solutions but rather
to ask the participants questions which help them to think of possible solutions themselves.
Once a number of proposals have been identified, then the mediator helps the participants to
examine the proposals critically and decide for themselves which proposal best suits them. In
this way the mediator helps the participants to negotiate a resolution of their dispute without
imposing a solution on them.”

& C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 27, 22 May 2009, pages 143-144
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STEPS IN THE MEDIATION PROCESS

Opening phase:
The mediator explains how mediation works, builds trust,
sets ground rules and sets the agenda for the mediation.

!

Fact-finding:
The participants tell their stories,
explaining in turn how they see the dispute.

!

Clarification:
The mediator helps the participants identify further information
which is necessary to enable them to negotiate effectively.

!

Exploring options:
The mediator helps the participants identify possible solutions
based on the factual information they have presented.

!

Reality checking:
The mediator helps the participants to consider
whether proposed solutions are realistic.

!

Negotiating phase:
The mediator manages the participants’ negotiation so that they
agree on mutually acceptable proposals for settling their dispute.

!

Writing a summary:
The mediator prepares a written
summary of the settlement.

® based on C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,
“Draft Training Materials on the Children’s Act, Children’s Amendment Act and Regulations,
Intermediate Phase/Module 2”, 22 May 2009, box at page 144
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Western mediation versus African mediation

“Western mediation as it is currently practised in South Africa is a service profession, but
has also been established as an academic discipline. Mediators need to be accredited by a
professional body, and mediation generally occurs in a formal setting. Usually the person who
is the mediator has no prior relationship with the disputants. There is generally a mediation
agreement that states the “ground rules”” for the mediation process, and sets out the roles and
responsibilities of the parties to the mediation. There are recognisable stages that occur during
the mediation process. The objective of Western mediation is that consensus is reached and that
this gives rise to a settlement agreement.

Three mediator roles are generally found in Western-style divorce and family mediation:
Firstly, there are individual mediators who do not have a prior relationship with the parties
and help the parties to settle their disputes on grounds that are mutually acceptable to the
disputing parties. This model of individual mediators is found most often in Western-style
divorce and family mediation in South Africa.

Secondly, authoritative mediators are persons who are in authority over the disputing par-
ties, for example managers.

Thirdly, there are social network mediators. These are mediators who have existing relation-
ships with the parties, and are usually respected members of the community. They are not
“neutral” but are seen as being fair. These mediators are concerned with maintaining long-
term social relations and may even participate in the implementation of the agreement. Peer
or social pressure may be used to enforce the agreement.

Factors that could strongly influence the accessibility of mediation are whether the necessary
infrastructure exists, the availability of mediators, language and cultural barriers, and the cost
of mediators.

In African mediation, conflicts are seen in their social context, not as isolated events; all relevant
background information is covered during mediation. During mediation, not only the conse-
quences for the parties are looked at but also the consequences for other people in the respective
families. Family ties and community networks are respected, maintained and strengthened.
Africans’ emphasis on relationships may be regarded as unique. The traditional objectives of
African mediation are to soothe hurt feelings and to reach a compromise that can improve future
relationships. The values that are upheld in African mediation are African humanistic values.

The African model can only be fully understood within the context of Ubuntu or Botho, or any
of the other names for this concept in various African languages. Ubuntu is generally understood
as the African rationale for humaneness, and is central to the African ethical system. Personhood
is expressed in the solidarity of reciprocal relationships with others, such as “a person is a person
through other people”. The ultimate objective of mediation then is to restore social equilibrium.

In family disputes, the assistance of an uncle or a respected person in the family or an elder in
the community fulfils the role and function of a mediator.

In brief, the Western approach assumes a confrontational model of dispute resolution, whereas
the African harmony model presupposes social harmony, which needs to be restored when
disrupted by conflict and dispute.”

& South African Law Reform Commission, “Family Dispute Resolution: Care of and
Contact with Children”, Issue Paper 31, December 2015, pages 216-218 (footnotes omitted)
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e~ More Information
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For more information about family mediation, see:

® South African Law Reform Commission, “Family Dispute Resolution: Care of and Contact with
Children”, Issue Paper 31, December 2015, pages 216-218

® C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo, J Sloth-Nielsen and A Skelton, “Draft Training
Materials on the Children’s Act, Children’s Amendment Act and Regulations, Intermediate Phase/
Module 27, 22 May 2009, pages 143-144

(2) Family meeting

A “family meeting” means a structured meeting of family members convened and presided
over by a skilled facilitator, where the family members attempt to find solutions to a problem
involving the care or protection of a child. A family meeting must include an opportunity
for private discussion amongst the family members in the absence of the facilitator, with due
regard to the principles on child participation. The facilitator is usually a social worker, but
can be anyone the family feels will help them in making a plan — such as a pastor or a health
worker.

Family meetings — often referred to in other countries as “family group conferences” — are used
in family matters in many other countries, including New Zealand, the United States, England
and South Africa. Building on Maori culture and tradition, New Zealand pioneered the concept
of “family group conferences” which has become an international model.

In South Africa, the family group conference has been described as a process for bringing
together the people affected by a conflict in a facilitated meeting where they try to resolve the
current problem and come up with solutions that will prevent future problems. The focus is to
enable people to take responsibility for mistakes they have made and to come up with plans for
avoiding similar problems in the future.

The concept is characterised by its broad notion of “family”, which includes the child who
is of concern, other children in the family, parents, extended family members and even
significant friends and neighbours who are not related by blood. The child may be supported
by someone who can help the child express his or her views. It is up to the parents or other
persons with parental responsibility, together with the facilitator and the child, to decide who
to include.

This group of people are given ‘private’ time, in the absence of facilitators and lawyers, to reach a
plan to facilitate the safe care and protection of the affected children. The facilitator is involved in
information-giving at the beginning of the process, and in the assessment of the plan following
a decision. The facilitator sets the framework for the discussions, by pointing out what should
be resolved, what must be included in the plan and what cannot be included. In the end, however,
it is the family who decides on the way forward; the essence of the process is that it is essentially
family-driven.
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Internationally, the following principles underpin the family meeting process:

®
®
®

The child’s interests are paramount.

The child should have the resources needed to make his or her voice to be heard.

The child’s views, feelings and solutions are as valid as those of the adults participating in
the process.

Children are generally best-looked after within their families, so this should be promoted
where possible.

Working in partnership with families is beneficial for children.

Families have the ability to make rational and sound decisions about their future and the
future of the children involved.

Given the right environment and the correct information, families instinctively know what
is best for their children.

Some say that a family meeting can have an empowering impact on children and their
families, because it enables family participation and shifts decision-making power to the
family — which can increase family support for the child. This approach can have positive
results for the child, because the plan is made by those who know the child and his or her
situation best.

On the other hand, much of the success of the process depends on the strength of the child’s
social network. The responsibility for drawing up the plan and implementing it lies solely with
the family group, which might overburden them. Allowing the family group to decide the way
forward may also open the door to manipulation and undue pressure on the more vulnerable
members of the group.

Family meetings may work better in some
cultural contexts than others. African
approaches to family issues, which
tend to focus on including
the broader family and
community, may be

a good context for
successful family
meetings.
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For more information about family meetings, see:
& ] McGrath, “The Background to Family Group Conferences”, NetCare 2005

& C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo, ] Sloth-Nielsen & A Skelton, “Draft Training
Materials on the Children’s Act, Children’s Amendment Act and Regulations, Intermediate Phase/
Module 27, 22 May 2009, page 56

® UK Family Rights Group, “What is a family group conference?”, 2018

& R Metze, N. Abma and T. Kwekkeboom, “Family group conferencing: A theoretical underpinning”,
23 (2) Health Care Analysis 2015

& N Frost, F Abram & H Burgess, “Family group conferences: context, process and ways forward”
(Part 1) and “Family group conferences: evidence, outcomes and future research” (Part 2), 19 (4)
Child & Family Social Work 2013

® RH Nygard & M Saus, “Is family group conferencing a culturally adequate method outside the
origin of New Zealand? A systematic review”, 20 (1) Social Work and Social Sciences Review 2019.

(3) Traditional authorities: The children’s court may refer a dispute to a traditional authority,
if the child resides in that traditional authority’s area of jurisdiction and is subject to that
system of traditional leadership. The intent here is to link customary ways of resolving disputes
with the children’s court procedures.

The advantages of this approach is that it may facilitate a community-based solution that is
likely to be accepted by all parties. Traditional authorities will be more familiar to some people
than courts, and they are more likely to understand the cultural background to the dispute.
They are often experienced problem-solvers in a particular community.

On the other hand, traditional authorities may be used to acting as decision-makers under
customary law, and not as negotiators. They may not be accustomed to applying the concept
of the best interests of the child. There may also be certain biases against women on the part
of some traditional authorities.

Traditional leaders may be well-placed to help settle disputes because they are trusted by the
parties. Furthermore, there could be some issues in dispute which are particularly within the
competence of a traditional leader. Consider this example, which is adapted from training
materials published in South Africa:

Theo is 14 years old. He was raised by his mother at the home of her parents (his grandparents).
His mother has recently died, and he continues to live with his grandparents. Their house is
close to his school. Theo’s father wants Theo to come and live with him. He claims that the
child belongs to his family, because he completed lobolo payments years before — but then
met another woman and decided to marry her. Theo does not want to live with his father. His
grandparents also feel that Theo should stay with them. They dispute that the lobolo was fully
paid. The children’s court refers the matter to the headman for the area. After the parties meet
with the headman, the headman reports to the children’s court that everyone is now agreed
that lobolo was fully paid, but that there is no agreement on where Theo should now live.
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The court considers the report and asks Theo what his views are. Theo says that, whilst he is
prepared to have contact with his father, he prefers to continue living with his grandparents.
He is not comfortable at his father’s house because he does not have a good relationship with
his father’s wife. Also, his father’s house is farther away from his school which would make
it harder for him to carry on with the school sports programme. The court listens to the other
parties and then makes an order giving custody to Theo’s grandparents, with defined access
rights for Theo’s father.

There is no obligation to reach agreement in a lay forum.

The court told my husband and | that we must discuss

Joseph’s situation with our headman. We tried that, but That is fine.
| did not feel happy with what the headman suggested. The referral
)— oy ———— is designed
) to see if

A /// ‘ agreement
/o is possible.

If not, you

- are free to
continue the

court process.

IMPORTANT: Lay forums are mechanisms for assisting parties to reach agreement IF POSSIBLE.
None of the lay forums described here have decision-making powers on matters under the
Child Care and Protection Act. There is no obligation on anyone to reach agreement in a lay-
forum proceeding, and the children’s court should make it clear to everyone involved that
they are free to insist on having the dispute decided by the court if they are unable to reach
an agreement that they find satisfactory.

Rules and procedures for all lay-forum proceedings

Court directives: When a children’s court refers a matter for lay-forum proceedings, the
court will decide —

(CHCHCHCNC)

how the lay-forum proceeding will be set up

who will conduct the proceeding

who must attend the lay-forum proceeding

the timeframe within which the lay-forum proceeding must be completed

how a record will be kept of any agreement or settlement between the parties, or any fact
emerging from the lay-forum proceeding which ought to be brought to the court’s attention

Lay-forum facilitators: The person nominated by the children’s court to conduct a lay forum
must be —

(1) a social worker who has undergone training in mediation skills

(2) a traditional leader who has undergone training in mediation

(3) a pastor or other religious leader with a theology degree who has undergone training in

mediation.
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The clerk of the children’s court must give certified copies of all documents relevant to the lay-
forum proceeding to the facilitator. The facilitator will determine the procedures to be followed

at the lay-forum proceeding.

Allowances for facilitators: A person other than a State employee who facilitates a lay forum

at the direction of a children’s court is entitled to an allowance.

Regulation
11(7) refers to
authority for
deviations
from the
amounts
specified in subsections (4) or (5)
of regulation 11. This was pro-
bably intended to refer to sub-
sections (3) or (5) instead, since
subsection (4), which concerns
air travel, does not specify an
amount.

@ Child Care and Protection Act,
section 40(6)

& Regulations relating to
Children’s Court Proceedings,
regulation 11(6)-(7)

Allowances for assessors who
are NOT State employees

The maximum amounts are contained in regulations
which may be changed from time to time. As of 2019, the
maximum amounts which could be claimed for costs
were as follows:
©® “reasonable expenses” for accommodation
©® meals and incidentals = N$200 per day
© travel expenses = $3.50 per kilometre for use of
own vehicle (which requires presentation of proof of
ownership) OR reimbursement of invoice for travel
expenses
Air travel may be reimbursed if the Executive
Director: Office of the Judiciary is satisfied that
the use of the air transport is necessary in the
circumstances and gave advance approval.
©® loss of earnings = up to N$2 500 per day (paid on
written request accompanied by satisfactory proof
that the person has suffered loss of earnings and a

recommendation by the children’s commissioner)

The expenses must be claimed from the Executive
Director: Office of the Judiciary. The amounts which can
be claimed can be adjusted by the Executive Director:
Office of the Judiciary, in response to a written request
from the assessor, if the request is supported by proof
which the Executive Director finds satisfactory.

Child participation: The child
involved in the matter has the right
to participate in the lay-forum pro-
ceeding unless the children’s court

specifically decides otherwise. & Regulations relating to Children’s Court Proceedings,

regulation 11
Court interpreter: The court may
direct that a court interpreter must
attend the lay-forum proceeding to
assist with interpretation.

The Act refers to the “Permanent Secretary”. Since the Act
was passed, the designation “Permanent Secretary” has
been changed to “Executive Director”.

Setting a date: Immediately after a children’s court has ordered a lay-forum proceeding, the
clerk of the children’s court must — after consulting the facilitator — assign a date for it. This date
must be within 14 days after the court ordered that a pre-hearing conference must take place.

If the lay-forum proceeding fails to take place on the scheduled date, the clerk of the children’s
court must — again, after consulting the facilitator — arrange a new date. The clerk must also
notify the children’s court of the failure to conclude the lay-forum proceeding and the reasons
why it did not take place as planned.

Venue: The Act and regulations are silent on the venue for a lay-forum proceeding. It can
presumably be held at any suitable place.
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Family meetings should ideally take place in in a neutral yet comfortable place, which is
not the family’s house or the facilitator’s office.

Notifying participants to attend: Once a date is set for the lay-forum proceeding, the clerk
of the children’s court must notify everyone who is required to attend of the date, place and time
of the conference. This notice must be sent on Form 2, which is appended to the Regulations
relating to Children’s Court Proceedings, using the standard methods for notification. If the
lay-forum proceeding is postponed, the clerk of the court must notify the participants of the
new date in the same way.

Notices to attend a lay forum must be served in the same way as notices to attend a pre-hearing
conference. See the box on pages 25-26 above.

If anyone notified to attend a lay-forum proceeding refuses or fails to attend without a good
reason, the person conducting the proceeding may do one of three things:

(1) proceed with lay-forum proceeding in the absence of this person;

(2) postpone the lay-forum proceeding and arrange for a subpoena to get this person to attend
(3) refer the matter to the children’s court for a hearing.

The option of postponing the lay-forum proceeding and organising a subpoena should be
used if the facilitator thinks that the absent person is likely to make a valuable contribution
regarding the best interests of the child in question.

Report on lay-forum proceedings: The facilitator is responsible for preparing a report on the
lay-forum proceeding in accordance with the court’s directions. This report must be submitted
to the children’s court within 10 days after the conclusion of the lay-forum proceeding. The
report must record any agreement or settlement that the parties may have reached in respect of
the matter, and any fact emerging from the lay-forum proceedings which ought to be brought
to the notice of the children’s court.

Settling matters out of court: If a matter is settled out of court in a lay-forum proceeding
and the settlement is accepted by all parties involved in the matter, the clerk of the children’s
court must submit the settlement to the children’s court for confirmation or rejection. The court
must consider the settlement and decide whether or not to confirm it.

() The court can confirm the settlement and make it an order of court if it is in the best
interests of the child concerned. Before deciding whether to confirm or reject the settlement,
the court may refer the issue back to the parties for reconsideration of specific issues.

(2) The court must reject the settlement if it is not in the best interests of the child. In that case,
the court will order that the matter be brought before the children’s court for a decision.

The requirement that the court must approve a settlement agreement is designed to make
sure that the agreement protects the rights and best interests of any children involved.

@ Child Care and Protection Act, section 1 (“family meeting”), section 44

& Regulations relating to Children’s Court Proceedings, regulation 5 read with regulations 6 and 7
& C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo, J Sloth-Nielsen and A Skelton,

“Draft Training Materials on the Children’s Act, Children’s Amendment Act

and Regulations, Intermediate Phase/Module 27, 22 May 2009
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8. Children’s court proceedings

8.1 Setting a date for court proceedings

When a matter is brought to a children’s court, the court may decide to refer it to a pre-hearing
conference or a lay-forum proceeding. If the matter is not entirely resolved outside court, it will
come back to the court at the end of the mandated process for a hearing.

If the matter was not referred for one of these processes, then it will come straight to the court
for hearing and decision.

The children’s commissioner must set a date for the court proceedings which is within 30 days
from the date of the original submission of the matter to the children’s commissioner OR the
referral back to the children’s commissioner after the pre-hearing conference or lay-forum
proceeding.

@ Regulations relating to Children’s Court Proceedings, regulation 6(1)-(2)

8.2 Notice to parties and other interested persons

Who must get notice: Once a date is set for the court proceedings, the clerk of the children’s
court must give notice of the date, place and time to all parties to the case and anyone else who
is required to be notified to attend court for the matter. The children’s commissioner will direct
the clerk of court on who must be notified to attend the proceedings.

The affected child: Any child who is affected by a matter to be adjudicated in the children’s
court is automatically a party to the proceedings in question. The person with physical
control of the child concerned must ensure that the child attends the proceedings of the
children’s court, unless the clerk of the children’s court or the court directs otherwise. This
could be a parent, a guardian, a foster parent, a kinship carer or the person in charge of a
facility or a place of safety. Even if the child is an infant who cannot participate in the court
proceedings, it may be useful to observe the child to see if the child appears to be clean,
well-nourished and free from any obvious signs of abuse.

Other parties: The other parties may include the Minister, a staff member of the Ministry
who is authorised by the Minister and the Children’s Advocate, all of whom have the right
to be parties to any case under the Act. In the case of a child protection hearing, the parties
to the case include any person identified by the children’s court as having an interest in the
child protection hearing. As discussed above, this identification must be made on written
request, which could come from the person in question or from the designated social worker
involved in the case. Interested persons can be extended family members or anyone else who
has a close connection to the child. A person identified in this away becomes a party to the
case and is thus entitled to receive notices about the proceedings along with other parties.

Other persons required to be notified to attend: This includes the relevant child’s parents,
guardian, custodian, care-giver or any person identified by the court or the relevant social
worker as having an interest in the matter before the court, including the investigating
social worker concerned.
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Method of notice: Unless the Act or regulations give other instructions in respect of a specific
type of matter, the clerk must notify the relevant persons on Form 4, which is appended to
the Regulations relating to Children’s Court Proceedings, using the standard methods for
notification. This notice should go out as soon as possible, but not later than 14 days before
the date of the court hearing.

A children’s court may proceed to consider a matter only if it is satisfied that the relevant parties
have received notice of the court proceedings, or that reasonable attempts have been made to
notify them.

® Child Care and Protection Act, sections 53, 56(3), (4) and (7), read together with section 143(2)-(4)
& Regulations relating to Children’s Court Proceedings, regulations 6(3) and (7)

Notices under the Regulations relating
to Children’s Court Proceedings

Note that this notice procedure is very similar — but not 100% identical — to the notice
procedure set out in the “Child Care and Protection Regulations”. The procedure described
in this box applies only where no notice procedure is set out in the Act or the “Child Care
and Protection Regulations” for the child’s court proceeding in question.

Unless otherwise provided for in the Act or the Child Care and Protection Regulations, notices

from the court must be served by a member of the police, a messenger of the magistrate’s court

or a person authorised by the children’s commissioner in the following manner:

(1) The notice can be served personally on the person.

(2) The notice can be given to the person’s legal practitioner, if the legal practitioner’s name
and address have been provided to the court for purposes of proceedings under the Act.

(3) The notice can be left at the person’s place of residence or business, with anyone who
appears to be at least 16 years of age and residing at the residence or working at the business.

(4) The notice can be left at the person’s place of employment, to anyone who appears to be at
least 16 years of age, and employed at the same place or in charge of the place of employment.

(5) In the case of a legal person (such as an organisation), the notice can be left at its
registered office or main place of business, with a director or a responsible employee.

(6) The notice can be delivered in any other manner directed by the children’s commissioner.
This option does not appear in the notice procedure described in the “Child Care and
Protection Regulations”.

If a notice cannot be served in any of these ways, the member of the police, messenger of the
magistrate’s court or other person authorised by the children’s commissioner must attempt
notification in one or more of the following ways:

(1) The person can be notified by telephone.

(2) The person can be notified by fax.

(3) The person can be notified by e-mail.

(4) The person can be notified by courier or registered post.

(5) The member of the police, messenger or other person can visit the last known residential
address or place of business or employment of the person in question, to attempt to discover
the current contact details of the person, and then try to use that contact information to
serve the notice.

If all efforts to serve notice on the person in question fail, the member of the police, messenger
of the magistrate’s court or other person who attempted service must give the children’s court

proof of the attempts made.
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Proceedings in a children’s court may begin or continue in the absence of a person who was
notified, or attempted to be notified, to attend the proceedings or to make representations —
IF the children’s court considers it to be in the interests of justice and in the best interests of
the child.

The court must postpone the matter due to the absence of a person who was notified to attend

in any one of these circumstances:

©® The person who is not present at children’s court proceedings is likely to make a valuable
contribution regarding the best interests of the child in question.

©® The court is of the opinion that the presence of the person is necessary for the purposes of
the court proceeding.

©® The person who is absent is the relevant child’s parent, guardian, custodian, care-giver or
a person identified by the court or the relevant social worker as having an interest in the
matter (see section 56(3) of the Act).

©® The person who is absent is the investigating social worker (see section 56(3) of the Act).

In such a case, the court can postpone the matter and arrange for the issue of a subpoena to the
absent person on Form 4, which is appended to the Regulations relating to Children’s Court
Proceedings.

A person who fails to appear before the children’s court without a reasonable cause after being
issued with a notice or a subpoena commits a crime punishable by a fine of up to N$5 000 or
to imprisonment for up to one year or both.

A person is not subject to a penalty for non-attendance if the children’s court decided to
proceed in that person’s absence.

® Regulations relating to Children’s Court Proceedings, regulations 6(3)-(9), 7

8.3 Conduct of proceedings

Informality: Children’s court proceedings must be conducted in an informal manner and,
as far as possible, in a relaxed and non-adversarial atmosphere which is conducive to the co-
operation and participation of everyone involved.

Basic rules: The normal rules of magistrates’ court apply to many aspects of children’s courts:
appointment and functions of staff members and officers of the court;

issue and service of process

appearance in court of legal practitioners

conduct of proceedings

execution of judgements

imposition of penalties for non-compliance with orders of court, obstructing execution of
judgments and contempt of court.

CHCHCNCNCNE)

Physical court environment: Children’s court hearings must, as far as practicable, be held in
a room furnished and designed in a manner aimed at putting children at ease. The venue should
be conducive to the informality of the proceedings and the active participation of all persons
involved, without compromising the dignity of the court. The venue used for children’s court
hearings should not be one that is ordinarily used for criminal trials. It should be accessible to
disabled persons and persons with special needs (where this is relevant).
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Children’s court hearings have, for instance, sometimes been held in the chambers of the
presiding officer rather than in the courtroom itself. However, the need for electronic
recording of the proceedings, the technology or equipment required for vulnerable witnesses,
or the number of parties involved may require that some hearings be held in a courtroom.

The Act does not talk about court attire, but in some countries the presiding officer and
lawyers do not wear court gowns at children’s court hearings.

Closed court: Children’s court proceedings are not open to the public, but only to the people
who are directly involved. They may be attended only by the following persons:

(1)
)
3)
(4)
(©)
(6)
(7)
8)

Considering issues in the absence of the
child: The children’s court may at any point
order that all or part of the children’s court ~ —
proceedings must take place in the absence =
of the child, if it is in the best interests of the —
child. The reasons for a decision to consider
some matters in the absence of the child must
be recorded.

the child involved

any other party

a person who has been notified to attend the proceedings

the legal practitioner of the child or any other party

a person who has obtained permission from the children’s commissioner to be present
a person performing official duties in connection with the work of the court

anyone else whose presence is otherwise necessary for the proceedings

the designated social worker involved with the case.

Persons whose presence would be necessary might include a curator ad litem appointed for
the child, witnesses and intermediaries. Persons who might be given permission to remain
could include a friend or support person who makes the child feel more comfortable.

Article 12(1) of the Namibian
Constitution states that all | have never before heard parents say such horrible things

about each other! | am going to ask the children to wait outside
during this part of the enquiry because it is not good for them
to hear the things their parents are saying about each other.

persons are entitled to “a
fair and public hearing” in
the determination of their
civil rights and obligations,
or any criminal charges against them, but a court or
tribunal may exclude the press and/or the public
from all or any part of the trial for reasons of
morals, the public order or national security,
as is necessary in a democratic society.
Internationally, it is common for court
proceedings involving children to be
closed to the public.
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Control of proceedings: The children’s commissioner who is presiding is responsible for
controlling the proceedings. Because parties are often unpresented, the children’s commissioner
can play an active role if necessary. The children’s commissioner may also involve a children’s
court assistant, particularly in a case where there are unrepresented parties, or assessors.

In the children’s court, the children’s commissioner is expected to play an active role, to be
sure that the parties present all relevant information. The children’s commissioner might
ask the clerk of the court to call someone as a witness, or ask witnesses questions to make
sure that they have shared all relevant information with the court. Children’s commissioners
must remain neutral, but they can still help parties present the important facts when they
do not have lawyers to guide them. This approach helps make the courts accessible to
everyone, including people who cannot afford lawyers. The children’s commissioner may
ask a children’s court assistant to help present evidence and question witnesses in order to
maintain complete impartiality.

Children’s court assistants and assessors are discussed in sections 2.2 and 2.4 of this chapter
of the Guide.

Role of a presiding officer

¢¢ Ideally, presiding officers should direct court proceedings in a way that is child-friendly and
promotes family unity where appropriate. At the same time, presiding officers [...] have to be
able to enforce procedural formalities to the extent that these are appropriately protective of
persons involved. They need to have sufficient experience, authority and discretion to avoid
and prevent an overly technical use of procedures and formalities where such an approach
would be inappropriately damaging to the best interests of a child or other vulnerable
person. Therefore, it is appropriate that the basic mode of functioning in the children court is
inquisitorial as opposed to accusatorial. 99

& Jacqui Gallinetti, “The children’s court”,

in CJ] Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007,
updated in 2012, page 4-22 (discussing the similar South African Children’s Act 38 of 2005)

Clear and simple explanation of the proceedings: The children’s commissioner who is
presiding must explain to the child and any other person present at the proceedings the nature
and significance of the proceedings, in simple terms that can be understood by the child or
the other persons. This will help to ensure full participation on the part of the child and others.

Witnesses: Any person likely to be affected by an order made by a children’s court can
ask the clerk of the children’s court to summon a witness to give evidence, or to produce a
document, photograph or other material (including digital or electronic material). This request
can be made directly or through the person’s legal representative. A children’s court assistant
can also request the clerk to summon witnesses.

The children’s commissioner may also call on any person to give evidence or to produce a

document, photograph or other material (including digital or electronic material), and request
the clerk to summon a witness for this purpose.
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The clerk must summon any witness if requested to do so. A summons must be served on
witnesses and persons asked to produce documents, in the same way as a summons to give
evidence or to produce documents at a criminal trial in a magistrate’s court.

If the children’s commissioner has called on anyone to give evidence, the children’s commissioner
may question or cross-examine that person directly, or allow that person to be questioned to
the extent necessary to resolve any relevant factual dispute by any of these persons:

the child involved in the matter

the parent of the child

any other person who has parental responsibilities and rights in respect of the child

the child’s care-giver

any person whose rights may be affected by an order that may be made by the court in the
proceedings

® the legal practitioner of any person involved in the proceedings.

CHCHCHCHEC)

The children’s court can make special arrangements for vulnerable witnesses. These are discus-
sed in section 12 of this chapter.

A person who has been summoned to give evidence in a children’s court, or otherwise required
by the presiding children’s commissioner to give evidence, commits a crime if he or she fails
to comply and there is no reasonable possibility that that failure was not due to his or her fault.
The punishment is a fine of up to N§4 000 or imprisonment for up to 12 months.

If a witness is in attendance but
refuses to be sworn or to make an
affirmation, or to answer ques-
tions or produce documents, the
court can enquire into this in a
summary proceeding and, in the absence
of a just excuse for the refusal to cooperate,
sentence the witness to imprisonment for
up to two years. (A just excuse might
be, for example, that the documents the
witness is asked to produce were not
specified in the summons and he or she
has not brought them with in court.) The

court can repeat this procedure if the N
witness serves the sentence imposed ‘

and still refuses to cooperate without b
just cause. 2

The father abused this child
when she vigited him. | had to take
her to hospital for treatment.

That is a lie! She
is making up the
whole thing.

Witness fees and allowances: Any witness who complies There are no witnesses in court to
with a summons sent out at the request of the children’s give more information. | am going to
commissioner or a children’s court assistant is entitled summon the doctor who examined

the child to come to court and
describe the injuries so that | can
decide if there really was abuse.

to the witness fees and allowances payable to witnesses in
criminal proceedings in a magistrate’s court, to be paid
out of State funds. -

J
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Anyone summoned by the clerk of the children’s court at the request of anyone else is NOT
entitled to a witness allowance from State funds, UNLESS the presiding children’s commissioner
orders that a witness allowance be paid.

This prevents the State from having to pay for multiple witnesses who are not really relevant
to the case. Parties are welcome to bring witnesses who are prepared to come voluntarily,
without any fees or allowances, or to pay the costs of expert witnesses privately.

Deviation from time periods: The children’s court may allow a deviation from any time
period specified in the regulations, if the court considers this to be in the interest of justice and
in the best interests of the child. This can be done only if a party to the proceedings, a party’s
legal practitioner or a social worker has requested a deviation in writing, with a motivation for
the request and relevant supporting documentation.

Before making a decision on the request, the court must take into account any objections raised
by any party to the proceedings and any prejudice that a party to the proceedings might suffer
(even if that party did not raise an objection).

Adjournments: The proceedings of a children’s court may be adjourned only if good cause is

shown, taking into account the best interests of the child.

® Child protection hearings may be adjourned for a period of no longer than 14 days at a time.

® A children’s court matter OTHER THAN child protection proceedings may be adjourned
for a period of no longer than 30 days at a time.

A children’s commissioner may excuse any person who has been notified to appear before the
children’s court from appearing at proceedings held only to consider an adjournment.

For example, it would make no sense for a school-going child to be required to miss school
to attend a court session being held only to adjourn the case to a new date.

& Child Care and Protection Act, sections 47(1), 50, 54, 55(1), 56(1), (2), (5) and (6), 59, 60, 144(1),
read with Criminal Procedure Act 51 of 1977, sections 188, 189
@ Regulations relating to Children’s Court Proceedings, regulation 14

9. Expert reports

Court orders for expert reports: A children’s court may order a designated social worker,
medical practitioner, psychologist, educational practitioner or any other expert to carry out an
investigation into the circumstances of a child and compile a written report on any matter, as
the court directs.

For example, the court might want a medical examination to check for signs of child abuse,
a psychological report addressing the child’s level of understanding so as to accurately determine
the consideration to be given to the views expressed by the child, a social worker report on
guardianship or custody, or a medical or psychological report on a disability of the child.

Supplementary information: The expert who is compiling a report in response to a court
order may obtain supplementary evidence or reports from other suitably qualified persons.
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Testifying in person: The court may require the expert who prepared the report to present

the findings of the investigation by testifying before the court in person.

This would give the parties an oppor-
tunity to question the expert about
his or her findings. Since parties and
other persons likely to be affected by
a children’s court order can ask the
court to subpoena relevant witnesses,
they could request the court to sub-
poena the expert even if the children’s
commissioner does not direct that the
report be presented by way of personal
testimony. Also, as explained below,
any person whose rights are affected
by an expert report has a right to
question or cross-examine the expert
who wrote the report and challenge
any adverse statements.

Compensation: Any expert ordered by the
court to compile a written report must be

Channelling of draft
social worker reports

It should be noted that social worker reports
must be channelled through the staff member
designated by the Minister before being submit-
ted to the children’s court. This rule is intended
to provide quality control and to harmonise the
work of State and private social workers. This
Ministry official may return the report with
directions for improvement if necessary. If so,
the social worker in question must re-submit
the revised report to the channelling officer for
final approval before it is submitted to the court.

&® Child Care and Protection Act, section 33(7)-(8)

& Child Care and Protection Regulations, regulation 8
& See Chapter 5 of this Guide for more

details on the channelling procedure.

compensated for his or her services from
State funds, if that expert is not in the full-
time employment of the State or a designated child protection organisation. The tariffs for such
services must be set by the Minister of Justice with the concurrence of the Minister of Finance.

The current tariffs for compensation were set by the Regulations relating to Children’s Court
Proceedings issued by the Minister of Justice in 2019. An expert can charge a maximum of
N$500 for each session involved in the evaluation or assessment of a person or his or her
circumstances, up to a total of five sessions, and a maximum of N$1000 for compiling the
report. The amount paid for compiling the report must be determined by the clerk of the
children’s court and approved by the Executive Director of the Office of the Judiciary. An
expert who prepares a report at the direction of the court may also claim compensation for
expenses incurred, under the same rules as those which apply to assessors. See section 2.4
of this chapter of the Guide.

Annexure 2 of the Child Care and Protection Regulations limits the fee for a court report
compiled by a private social worker or a child protection organisation to N$500 per report.

Timeframe: Any expert report must be submitted to the court within five court days after the
order was made, unless the court has approved a longer time period for purposes of practicality.

For example, the court might want a detailed psychological evaluation of the child which could
be prepared only after meeting with the child in several sessions over a longer time period.

Provision of expert report to parties: Any expert report ordered by the court must be
immediately provided to the other parties to the case.
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In the case of a child protection hearing, the parties to the case may include extended
family members or anyone else who has a close connection to the child, and who has been
designated by the children’s court as having an interest in the case.

Service would presumably take place in the same manner as notice to attend the court
proceedings, since service of expert court reports is not specifically covered in the regulations.

Written reports as evidence of facts: Any written report compiled and signed by a medical
practitioner, psychologist, designated social worker or other professional, which on the face of
it forms an authoritative opinion in respect of a child or the circumstances of a child involved
in a matter before a children’s court, or in respect of another person involved in the matter,
is admissible as evidence of the facts stated in the report — unless the presiding children’s
commissioner rules otherwise. This applies to professional reports requested by the court AND
to professional reports offered by any of the parties to the case.

A professional report is admissible as evidence even if it contains hearsay, but a report
containing hearsay is not admissible as evidence in any criminal matter where the report
might be relevant.

A written report can be evidence of facts on its own, but opinions in the report must be
presented by personal testimony to be admissible.

Opportunity to challenge expert reports: If a person’s rights are affected or prejudiced by
an expert report the court must give that person a chance to challenge the report — even if
the person is not a party to the matter. The children’s court must notify the person in question
to attend the court and give that person an opportunity —

® to question or cross-examine the expert

® to question any other person who has made a statement in the report which is prejudicial
® to dispute any statement contained in the report.

Reports are likely to be challenged when there are disputing parties, but there may be
situations where an expert report is accepted without opposition — such as in a case where
a baby is abandoned.

& Child Care and Protection Act, sections 47(2)(g), 48, 49, read together with sections 120 and 143(2)-(3)
& Regulations relating to Children’s Court Proceedings, regulation 11

10. Estimating the age of a child

The children’s court may be required to estimate the age of a person who appears to be a child
for the purposes of the Act.

For the purpose of estimating age, the children’s court may request any relevant document,
evidence or statement from any person, body or institution.

For example, the court might want to see the birth record from a hospital or clinic,
immunisation records, or the person’s baptism certificate or school records.
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The court may also refer the person to a State medical practitioner for a report estimating the
age of the person. This medical practitioner must report back to the court on Form 5, which is
appended to the Regulations relating to Children’s Court Proceedings.

The children’s court must assess the available evidence and then make an estimation of the
age of the person. The children’s commissioner must enter into the court record the estimated
age and a date of birth which corresponds to the estimated age. This will then be deemed to be
the actual age and date of birth of the person in question.

The clerk of the children’s court must transmit this information to the Executive Director of the
Ministry of Home Affairs and Immigration to be registered as the date of birth of the person
in question.

The children’s court can also order the Ministry of Home Affairs and Immigration to issue a
birth certificate to the child on the basis of this information.

& Child Care and Protection Act, sections 47(2)(h) and (3)
@ Regulations relating to Children’s Court Proceedings, regulation 9

11. Child participation and
non-participation

Right to participate or not participate: The right to child participation has been discussed in
detail in Chapter 2 of this Guide, as it is one of the guiding principles of the Act. In brief, any child
who is of sufficient “age, maturity and stage of development” to be able to participate in a
children’s court proceeding has a right to participate in an appropriate way. The views expressed
by the child, verbally or non-verbally, must be given due consideration by the children’s court.

Every child has a corresponding right to choose NOT to participate in a matter, after being given
sufficient information about the matter to enable the child to make a decision on participation
which is in his or her best interests.

Five Principles of Child Participation

The Act contains five principles to guide child participation. They also apply to cases where
the child chooses not to participate, as some of them help to ensure that this decision is a free
choice on the part of the child.

(1) Information about context: Children must be informed of the circumstances under
which they will be asked to express their views and the impact of their views on the issue
at stake. They must also be informed about services that are potentially available to them.

(2) Protection against victimisation: Children must be protected against being punished or
victimised for expressing their views. A child who is invited to express an opinion should
be informed of the protections which are in place.
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(3) Information about outcome: Children must be informed of any decision which affects
them — whether or not they chose to participate in the process.

(4) Opportunity to complain: Children must be given an opportunity to complain if they
feel that their right to participate is not being respected. In practice, this means that
children should be informed about who to talk to if they experience problems with the
process, and asked if they have any concerns.

(5) Special measures to overcome barriers: Some children may experience specific barriers
in respect of participation — such as language barriers, disabilities or some form of
discrimination. In such cases, there may be a need to take special measures to promote
child participation.

See section 3 of Chapter 2 of this Guide for more information.

&® Child Care and Protection Act, section 4(3)

| want to | would prefer to stay with
stay with my mother because she is at
my daddy home every evening and she
because he helps me with my schoolwork.
gives me My father has to work very
sweets for late, and sometimes | am
dinner! alone at his house after dark.
~— Also, | don’t get along very
well with his new girlfriend
and her two children.

- J

The children’s court must give each child’s view due consideration in light of the child’s age, maturity
and stage of development. In the example illustrated here, the court would listen to both children,
but it would give more weight to the view of the child who shows a good understanding of the issue
under discussion. The children’s commissioner might ask the younger child some questions to see
if she has other things to say that might be more helpful to the court.

Reasons for non-participation: If a child is unable or unwilling to participate in children’s
court proceedings, the presiding children’s commissioner must record the relevant reasons.
These will be the reasons for the finding by the court that the child is unable to participate
OR the reasons given by the child for being unwilling to express a view or preference in the
matter.

Considering issues in the absence of the child: As noted above, the children’s court may
at any point order that all or part of the children’s court proceedings must take place in the
absence of the child, if it is in the best interests of the child. The reasons for a decision to
consider some matters in the absence of the child must be recorded.

& Child Care and Protection Act, sections 4, 57
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12. Special protections for children
and vulnerable witnesses

The children’s court has several powers which it can exercise to protect children in any children’s
court matter. It can apply any of the techniques described below to reduce the trauma of a court
appearance for children or other vulnerable witnesses, on their own or in combination.

(1) Removal of any person: The children’s court can order the removal of any person from
the court after noting the reason for the removal on the court record.

This power could be useful in instances where someone is attempting to obstruct the
proceedings or to intimidate the child or other parties. It might also be used to remove
someone whose mere presence is upsetting a child involved in the matter..

& Child Care and Protection Act, section 55(2)(a),
read together with section 47(2)(e)

(2) Apply any special arrangements available to vulnerable witnesses in criminal trials:
The children’s court can apply any of the special arrangements for vulnerable witnesses
from the Criminal Procedure Act 51 of 1977, with appropriate adaptations, to any children’s
court proceeding.

In 2004, the Criminal Procedure Act 51 of 1977 was amended to provide special arrange-
ments to make involvement in criminal trials less traumatic for “vulnerable witnesses”.
“Vulnerable witnesses” were defined to include anyone under age 18, any victim of a sexual
offence or an offence involving domestic violence, persons with a mental or physical disability
that creates special needs, any witness who may be intimidated by the accused or any other
person involved in the trial (such as in a case involving family members or members of
a criminal gang), any person who may suffer undue stress while testifying and any other
person who needs special arrangements to give full and proper evidence.

The children’s court can apply any of these special arrangement to any of its proceedings,
(a) at the request of any party (b) at the request of the child concerned in the matter or
(c) on the court’s own motion. The factors to be considered in respect of any special
arrangement are:

@ the interest of the state in getting complete and accurate evidence

® the interests and well-being of the witness concerned

® the availability of the necessary equipment and venues

® the interests of justice in general.

Venue: The testimony of a vulnerable witness can be heard in an alternative venue which
will be less formal and less intimidating than a courtroom.

For example, a child might feel more comfortable testifying in the magistrate’s office.
A separate provision of the Child Care and Protection Act, discussed above in section
8.3 of this chapter, notes that children’s court hearings must be held in an informal

s 50 © Guide to Namibia’s Child Care and Protection Act 3 of 2015 © Chapter 6: Children’s Courts



venue that puts children at ease, without compromising the dignity of the court — as
far as practical.

The venue for children’s court hearings should not be one that is ordinarily used for
criminal trials, and it should be accessible to disabled persons and persons with special
needs (where this is relevant).

The caveat about practicality takes into account the fact that the need for electronic
recording of the proceedings, the technology or equipment required for vulnerable
witnesses, or the number of parties involved may require that some hearings be held in
a courtroom. A children’s court without victim-friendly facilities might also arrange to
move the proceeding to another court which has such facilities.

Arrangement of venue: Where the hearing takes place in a courtroom, the furniture in
the courtroom can be re-arranged or changed, or people can be directed to sit or stand in
places different from what is usual.

For example, a young child may be too short to see and be seen properly while sitting
in the usual witness box.

Testimony behind a screen or via closed circuit: A witness may be allowed to testify
behind a screen or a one-way mirror, by means of closed-circuit television, or with the use
of any other device or method that allows for other parties, their legal representatives and
the presiding officer to hear and observe the witness.

Screens and closed circuit arrangements can allow a child to give evidence without
having to see anyone involved in the matter who might make the child uncomfortable,
while the child is still visible to the children’s commissioner and the other parties or
their legal representatives. Some Namibian courts — such as some courts in Windhoek,
Keetmanshoop, Oshakati and Walvis Bay — have been equipped with victim-friendly
facilities. In other courts, creative makeshift arrangements can be employed.

In the 2017 Namibian case of Haimbodi v S, which was a criminal appeal, the High
Court observed that the trial court had acted correctly when it provided special arrange-
ments for two vulnerable witnesses to ensure that they could testify without fear of the
accused. The two witnesses struggled to testify freely in his presence, but were able “to
narrate their testimonies with more ease” when special arrangements were made and
the appellant was out of sight.

Support person: A support person can accompany witnesses while they are testifying.
The court can grant permission to any appropriate person to act as a support person.

For example, a young child could speak to the court while sitting on the lap of a support
person who is family member or a teacher (as long as that support person is not going

to be giving further testimony in the same case).

The support person can stand or sit near the witness and give physical comfort to the
witness as necessary. The support person can also interrupt the proceedings to alert
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the presiding officer to the fact that the witness is experiencing undue distress. The
presiding officer can then take appropriate steps, such as calling a short recess.

The support person may not help the witness answer questions or instruct the witness on
what to say. The presiding officer can instruct the support person not to communicate
with the witness, to refrain from doing anything which might interfere with the evidence,
or to take such actions as the court considers necessary.

Other steps: The presiding officer may authorise any other steps that it thinks “expedient
and desirable” to facilitate the giving of evidence by a vulnerable witness.

For example, the presiding officer might call for frequent recesses to make sure that a
young child does not become too over-tired while giving evidence.

& Child Care and Protection Act, section 55(2)(b),
read together with Criminal Procedure Act 51 of 1977, section 158A
& Haimbodiv S (CA 87/2016) [2017] NAHCMD 263 (8 September 2017)

(3) Court control of questioning and use of intermediaries: The children’s court can

intervene in the questioning or cross-examination of a child and place reasonable limits
on the cross-examination of any witness. Child witnesses under age 13 must be cross-
examined only through the children’s commissioner or an intermediary.

Intervention in questioning or cross-examination of a child: The children’s commissioner
can intervene in the questioning or cross-examination of a child if the court finds that this
would be in the child’s best interests.

Legal practitioners who are unaccustomed to questioning children may come across
as inappropriately hostile or aggressive. The court may also observe that a child is
becoming agitated or upset and needs a break. The children’s commissioner has a duty
to monitor the situation to protect the child’s best interests.

Limits on protracted cross-examination: If it appears to the court that the cross-
examination of any witness is unreasonably lengthy and thereby causing the proceedings to
be unreasonably delayed, the court may request the cross-examiner to explain the relevance
of the line of questioning. The court may impose reasonable limits on the length of the cross-
examination, or on a particular line of questioning. (The discussion of the relevance of the
cross-examination for this purpose may take place in the absence of the witness.)

This power is designed to allow the court to stop unnecessary badgering of a witness,
which might be particularly relevant in respect of a child witness.

Cross-examination of children under age 13: Cross-examination of any witness UNDER
AGE 13 must take place through the presiding officer or through an intermediary. An
intermediary is a person who has the qualifications gazetted by the Minister of Justice for
this purpose. (For example, the Minister might approve social workers or psychologists as
intermediaries.) The intermediary must be available right away, to prevent postponements.
The presiding officer or the intermediary may restate the questions, simplifying them or
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re-phrasing them if necessary — but the essential meaning of the question must not be
changed.

The purpose of this provision is to make sure that lawyers do not try to intimidate or
confuse a child witness with a hostile tone of voice or complicated questions.

An intermediary who is not in the full time employ of the State is entitled to the same allow-
ance that is provided to witnesses for the State in terms of the Criminal Procedure Act.

& Child Care and Protection Act, section 55(2)(c) and (g)
read together with Criminal Procedure Act 51 of 1977, sections 166(3)-(6)

Intermediaries

(1) Section 166(4)-(5) of the Criminal Procedure Act covers the cross-
examination of child witnesses under age 13. Subsection (5), which
deals with intermediaries, contains an erroneous cross-reference to
“subsection (3)” which was obviously intended to read “subsection (4)”.

(2) Section 166(5) of the Criminal Procedure Act requires that intermediaries must have the
qualifications determined by the Minister of Justice by notice in the Government Gazette.
As of July 2019, no such qualifications had been gazetted, which appears to prevent the
use of intermediaries. This is unfortunate, as the purpose of using an intermediary is to
allow a child to convey his or her experience to a person skilled in dealing with children,
who knows how to communicate with a child in a manner that is neither intimidating nor
upsetting to the child.

(3) It has been observed in South Africa in the case of Director of Public Prosecution, Transvaal
v Minister of Justice & Constitutional Development & Others that the use of intermediaries
for child witnesses “not only protects child complainants from unnecessary trauma, it helps
to ensure that the trial court receives evidence that is more freely presented, more likely
to be true and better understood by the court. Given the special vulnerability of the child
witness, the fairness of the trial accordingly stands to be enhanced rather than impeded by
the use of these procedures. [...] [T]hese special procedures should not be seen as justifiable
limitations on the right to a fair trial, but as measures conducive to a trial that is fair to all.”

& Criminal Procedure Act 51 of 1977, section 166(4)-(5)

& Director of Public Prosecution, Transvaal v Minister of Justice & Constitutional Development

& Others 2009 (4) SA 222 (CC) at paragraphs 96 and 116 (commenting on the use of intermediaries
in South Africa, which follows a different procedure but is aimed at the same purpose)

(C))

Previous statements of children under age 14: The children’s court can admit into
evidence previous statements by children under age 14, in order to prove any fact alleged in
that statement, in two situations: (a) the child who made the statement is unable to testify
in person, or (b) the statement seems reliable in light of the circumstances in which it was
made.

It must be proved that the child who is giving evidence made the previous statement in

question, in order for the statement to be admissible as evidence of any fact alleged in the
statement.
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The child’s previous statement can be provided to the court in the following forms:

® a video or audiotape, if the person to whom the statement was made gives evidence
about how the statement was taken

® a written statement, if the person to whom the statement was made gives evidence about
its authenticity

® oral evidence of a previous statement made by the child, given by the person to whom
the previous statement was made, if it is not possible to give evidence in the form of a
video or audiotape or written record.

The purpose of this provision is to prevent the child from having to repeatedly
recount the details of a traumatic or upsetting experience.

@ Child Care and Protection Act, section 55(2)(d),
read together with Criminal Procedure Act 51 of 1977, section 216A

(5) Participation without being present in court: The children’s court can allow a party
to the proceedings to give an opinion or to participate without being present in court, in
the manner determined by the children’s commissioner.

Someone who is not available to attend in person might have information which is
informative about the child’s background or needs. Most children’s court proceedings
do not involve criminal issues, but are more in the nature of enquiries into what would
be in the child’s best interests. For example, the children’s commissioner might allow
factual information from an absent party to be presented by affidavit, or allow an opinion
about the matter to be communicated by means of a letter. To prevent any unfairness,
a party can always ask for a person with
relevant information to be summoned for

cross-examination. | do not want to
testify in court,
@ Child Care and Protection Act, it is scary.

section 55(2)(e)

(6) Private communication with the child:
The children’s commissioner may consult in
private with the child concerned in the matter,
at the request of such child or on the court’s own
initiative.

This might be important if the child is feeling
intimidated, or reluctant to speak openly in
front of one of the parents or other parties.

& Child Care and Protection Act,
section 55(2)(f)

You shouldn’t be afraid, we can ask the court to have the hearing somewhere else where you will
feel more comfortable, or to rearrange the room to make it look more friendly. You can also have
a support person with you in court, to stand or sit next to you and even hold your hand if you like.
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13. Children’s court orders

13.1 General orders

Orders which can be made by the children’s court in respect of specific issues (such as alternative
care, adoption and custody or guardianship of children outside marriage) will be discussed in
other chapters. However, in addition to such specialised orders, a children’s court also has the
power to make a number of general orders:

(1) A children’s court can grant interdicts and auxiliary relief in respect of any matter covered
by the Act.

An interdict is an order that requires someone to do something or to refrain from
doing something. For example, an order ordering someone to stay away from a child is
an interdict. The power to grant interdicts generally lies with the High Court. The Act
gives children’s courts this power in relation to the issues it covers.

Aucxiliary relief is relief that is linked to the main relief that is being asked. For example,
if there is a reasonable suspicion that a child has been abused by his father during a
contact visit, the court could order that contact between the child and his father be
temporarily stopped while a professional assessment of the child is carried out. Then,
on the return date (the date to which the case was postponed), the court can consider
the report which has been submitted and the father can argue why contact with the
child should be resumed.

(2) A children’s court can extend, withdraw, suspend, vary or monitor any of its orders.

These powers provide useful flexibility to the court. The court’s power to monitor its
own orders, to see whether they are being properly carried out and having the desired
effect, allows for useful oversight by the court and should enhance child protection.
This power allows the court, for example, to set a date on which the relevant persons
must report back to the court on the implementation of a previous court order. The
monitoring of court orders is discussed in more detail in section 13.3 below.

(3) A children’s court can impose or vary timelines with respect to any of its orders.

This allows the court to set and alter set timelines for aspects of its order. For example, the
court might order that a parent with a drinking problem must complete a rehabilitation
programme within three months. The court also has the power to vary this deadline
— for example if the parent in question had to wait for a vacancy in the only available
rehabilitation programme, the court might extend the deadline to make it possible for
the parent to comply.

(4) A children’s court can make appropriate orders on costs in matters before the court.

The possibility of being ordered to pay the costs of the other party’s lawyers is intended
to discourage frivolous litigation or litigation where there is no reasonable prospect of
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success. This possibility may also encourage parties to try and settle matters out of
court. Costs are discussed in more detail in section 15 below.

(5) A children’s court can order the removal of a person from the court, after noting the
reason for the removal on the court record.

As noted above, this power can be used to remove someone who is attempting to
obstruct the proceedings or to intimidate the child or other parties, or someone whose
mere presence is upsetting to a child involved in the proceedings.

(6) A children’s court can appoint a curator ad litem in respect of any particular child
The use of curators is discussed in section 6 of this chapter of the Guide.

(7) A children’s court can order an appropriate professional or expert to carry out a further
investigation into the circumstances of a child and compile a written report for the
court.

Reports of this kind are discussed in section 9 of this chapter of the Guide.

& Child Care and Protection Act, section 47(2)(a)-(g)

& examples based on C Frank, ] Gallinetti, D Kassan, ] O Leary, B Mbambo,
J Sloth-Nielsen and A Skelton, “Draft Training Materials on the

Children’s Act, Children’s Amendment Act and Regulations,

Intermediate Phase/Module 27, 22 May 2009, page 46

13.2 Order to issue birth certificate

The children’s court can order the Ministry of Home Affairs and
Immigration to issue a birth certificate in respect of a particular child,
despite any inability on the part of that child or his or her parent,
guardian or care-giver to comply with any of the requirements

of that Ministry.

The idea here is to avoid duplication of effort. The
children’s court might have information in a case
before it about a child who has been abandoned, or proof
of parentage of a particular child. The court can order the issue
of a birth certificate containing this information.

Such an order might also be appropriate after the children’s court has made a formal deter-
mination of the estimated age of a child, as described in section 10 of this chapter of the
Guide.

This power also helps to protect the child’s rights to a name and to acquire a nationality
under Article 15(1) of the Namibian Constitution.

& Child Care and Protection Act, section 47(2) (h)
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13.3 Monitoring of court orders

A children’s court may monitor compliance with an order made by it in any matter, or the
circumstances of a child following an order made by the court.

Monitoring powers of children’s court: For the purpose of such monitoring, the court can

use the following techniques:

® When the court makes an order, it may direct that any person involved in the matter must
appear before the court at any future date to report on progress.

® When the court makes an order, it may require that reports by a designated social worker
be submitted to the court at a specified time, or from time to time as directed in the court
order.

® At any time after making an order, the court can call or recall any person involved in the
matter to appear before it. This can be at the court’s own initiative, or in response to a
report of non-compliance.

When a person re-appears at the court for the purpose of monitoring, the court may enquire
into the issue of compliance or non-compliance, including an exploration of any reasons for
non-compliance. The court can confirm, vary or withdraw the original order, or enforce
compliance with the original order, if necessary by referring the matter to the Prosecutor-
General for a decision on a criminal prosecution.

Reports of non-compliance: Any person may report alleged non-compliance with an order
of a children’s court, or concerns about the circumstances of a child following a court order, to
the clerk of the children’s court. The clerk who receives such a report must refer the matter to
a children’s commissioner for a decision on possible further action.

A person who makes such a report to the clerk is not subject to civil liability (such as a defamation
claim), as long as the report was not intentionally false or misleading.

For example, suppose that the court ordered that a child be placed in kinship care with
the child’s grandmother due to problems at home. The child keeps running back to the
parent’s home, where he is being exposed to an environment characterised by drugs and
drinking. The grandmother or even a neighbour could report to the clerk that the order is
not being followed. The children’s commissioner might ask the parents, the child and/or the
grandmother to come to court to discuss the situation.

& Child Care and Protection Act, section 51

13.4 Power to correct obvious errors
The children’s court has the power to correct any obvious errors in a decision it has made if no
appeal against that decision has been lodged. The court can do this on the application of any

person affected by the decision, or on its own initiative.

For example, suppose that the children’s court reversed the names of a boy and a girl who
were covered by a court order, in a situation where the details given about each child made
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it clear what the court intended. The court could correct the error if the court discovered
it, or if one of the parents called the court’s attention to the mistake.

® Regulations relating to Children’s Court Proceedings, regulation 8

14. Appeals

Any party involved in a matter before a children’s court may appeal to the High Court against
the decision of the children’s court. This includes a right to appeal —

® the court’s decision to make an order

® the court’s refusal to make an order

® the court’s decision on the variation, suspension or rescission of any order.

The procedure for appeals from the children’s court is the same as the procedure for appeals
against civil judgments of a magistrate’s court.

It is important to remember that the parties to the case always include the child, and may
include the Minister, someone the Minister has authorised (such as a social worker) or the
Children’s Advocate. This broadens the pool of people who may appeal the case outcome.

The clerk of the children’s court has a duty, to the best of his or her ability, to assist any
person to complete any document relating to a matter before children’s court — which would
seem to include documents relating to an appeal.

Four of my neighbours told the court that they ) Appeal to the High Court?? That
had seen Elsie’s mother visiting our house when sounds complicated and expensive!
she was drunk. They saw her shouting at Elsie : A
and making her cry. Elsie even said in court that
she is scared of her mother. But the children’s
commissioner refused to place any conditions on her
S access to Elsie. | think that this decision is wrong. )

You can
appeal to
the High
Court to
change |
this e
\ decigion. The clerk of the magistrate’s court
|/ has a duty to help you with the
paperwork. And if you cannot afford
a lawyer, you can request the court
to order State legal aid to provide a
lawyer to help you with the appeal.

- J

® Child Care and Protection Act, sections 46, 53, 58(2)-(4) (legal representation)
& Regulations relating to Children’s Court Proceedings, regulation 3(f)
(duty of clerk to assist with completion of documents)
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15. Costs

Costs of case: The children’s court may order that any costs for anything done in terms of the
Act must be paid by one party or shared between multiple parties — BUT the court may not order
that the child who is the subject of the proceedings must bear any costs. If the party in question
is not able to afford the costs, the court may order that the costs must be paid by the State.

Expert costs: The children’s court may order that costs must be paid by the State where a State-
employed social worker considers it to be in the best interests of a child to engage the services of
a psychologist, occupational therapist or other professional person to do one of the following:
® to implement a children’s court order

® to make sure that the children’s court has sufficient evidence in a case

® to investigate the circumstances of the child.

The social worker must give the court a written motivation for engaging the professional
services in question, and the court must be satisfied that the engagement of such services is in
the best interests of the child.

Budget: Where such costs are borne by the State, they must be paid from the budget of the
Office of the Judiciary.

@ Child Care and Protection Act, sections 47(2)(d), 63(1)(i)
® Regulations relating to Children’s Court Proceedings, regulation 15

16. Privacy and confidentiality

Closed court: As noted above (in section 8 of this chapter of the Guide), children’s court pro-
ceedings are closed to the public. Only people who are directly involved in the case and people
who are performing official duties for the court may attend, or people who have permission
from the children’s commissioner to be present.

This means that the media would not normally be able to attend a children’s court proceeding
unless they have permission from the children’s commissioner to be present.

Privacy of child’s identity: No one may publish or disclose in any manner any information
relating to the proceedings of a children’s court that may reveal the name or identity of a child
who was a party OR a witness in the proceedings. This includes any image, picture or similar
material. The only exception is where the children’s commissioner has given permission for
the publication or disclosure in question, in the interests of justice. Violating this rule is a crime
punishable by a fine of up to N$100000 or imprisonment for up to five years or both.

Confidentiality of children’s court records: Records of the proceedings of a children’s court

are confidential and may be disclosed only in certain circumstances:

(1) for the purpose of performing official duties in terms of the Act

(2) in terms of a court order, if the court finds that disclosure is compatible with the best
interests of the child
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(3) for the purpose of review or appeal

(4) for the purpose of investigation by the Children’s Advocate

(5) for the purposes of research carried out on behalf of or authorised by the Minister, the
Children’s Advocate or the National Advisory Council on Children.

@ Child Care and Protection Act, sections 55(1), 61, 62

This piece \( You can’t publish ) 4 But the ([ You state the child’s age, school
on the Deputy that story. It violates article and neighbourhood - as well as
Minister’s the legal rules on does not mentioning that her mother is a
child is going the confidentiality give the Deputy Minister. The law prohibits
to sell a lot of of children’s court hame of publication of any information
hewspapers! N proceedings! ) the child. that may reveal the identity
TR ~/ ;( of a child who was involved in
' N a children’s court matter.
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