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In this publication, “Ministry” and “Minister” refer to the Ministry and Minister
responsible for child protection, and “Guide” means this Guide to the Child
Care and Protection Act (which is published in separate chapters).
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T

he Child Care and Protection Act contains procedures to help children
who may need protective services. The term “protective services” covers
a wide range of State interventions for children who are not receiving
sufficient care or protection. If a child appears to be in need of help, a social
worker will investigate. Depending on the outcome of the investigation, the
children’s court may hold a child protection hearing to decide what course
of action will be in the child’s best interests. In some instances, a child may
need to be removed from the usual home in order to receive proper care and
protection. In such a case, the child will be placed in alternative care and
the family will be supported to be reunited if possible, after the problems
have been addressed.

1. Constitutional and international
framework
Children in Namibia are entitled to the protection of all of the rights in the Namibian Constitution
which apply to adults, including the right to life and the right to dignity. In addition, the
Convention on the Rights of the Child places a specific responsibility on States Parties to
protect children against a wide range of harms including violence, injury, abuse, neglect and
exploitation. The African Charter on the Rights and Welfare of the Child similarly obligates
States to protect children from harm.
However, measures aimed at child protection must be mindful of the constitutional directive
that the family “is entitled to protection by society and the State” and that children have
a right to know and be cared for by their parents as far as possible, “subject to legislation
enacted in the best interests of children”. This means that family problems which endanger
children should be addressed by support, supervision and assistance to the family if possible,
with removal of the child from the family taking place only if necessary to protect the child’s
best interests.
The African Charter on the Rights and Welfare of the Child (Art 19(1)) emphasises that
involuntary separation must be authorised by a judicial authority which has determined in
accordance with the appropriate law that the separation is in the best interests of the child. The
UN Convention on the Rights of the Child (Art 9(1)) similarly allows for involuntary separation
only by the decision of competent authorities subject to judicial review, where the separation is
in the child’s best interests – such as in circumstances where a parent is responsible for abuse
or neglect of the child.
The Implementation Handbook for the Convention on the Rights of the Child notes that parents’
homelessness or poverty should not, on their own, be grounds for the removal of a child from
the parents, nor the failure of a parent to send the child to school. If problems such as these are
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hampering the child’s development, the role of the State should be to assist without removing
the child from the family if possible.
 Namibian Constitution, Article 15(1)
 UN Convention on the Rights of the Child, Articles 7(1) and 9

 African Charter on the Rights and Welfare of the Child, Article 19
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, page 123

DUTY TO PROTECT THE FAMILY
Namibian Constitution
Article 14(3): “The family is the natural and fundamental group unit of society and is entitled to
protection by society and the State.”
Article 15(1): “Children shall have the right from birth to a name, the right to acquire a nationality
and, subject to legislation enacted in the best interests of children, as far as possible the right
to know and be cared for by their parents.”

UN Convention on the Rights of the Child
Article 7(1): “The child shall be registered immediately after birth and shall have the right from
birth to a name, the right to acquire a nationality and, as far as possible, the right to know and
be cared for by his or her parents.”

African Charter on the Rights and Welfare of the Child
Article 19(1): “Every child shall be entitled to the enjoyment of parental care and protection and
shall, whenever possible, have the right to reside with his or her parents…”

DUTY TO PROTECT THE CHILD FROM HARM
UN Convention on the Rights of the Child
Article 9
“(1) States Parties shall ensure that a child shall not be separated from his or her parents against
their will, except when competent authorities subject to judicial review determine, in
accordance with applicable law and procedures, that such separation is necessary for
the best interests of the child. Such determination may be necessary in a particular case
such as one involving abuse or neglect of the child by the parents, or one where the
parents are living separately and a decision must be made as to the child’s place of residence.
(2) In any proceedings pursuant to paragraph 1 of the present article, all interested parties
shall be given an opportunity to participate in the proceedings and make their views
known.
(3) States Parties shall respect the right of the child who is separated from one or both parents
to maintain personal relations and direct contact with both parents on a regular basis,
except if it is contrary to the child’s best interests.
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(4) Where such separation results from any action initiated by a State Party, such as the detention,
imprisonment, exile, deportation or death (including death arising from any cause while the
person is in the custody of the State) of one or both parents or of the child, that State Party
shall, upon request, provide the parents, the child or, if appropriate, another member of the
family with the essential information concerning the whereabouts of the absent member(s)
of the family unless the provision of the information would be detrimental to the well-being
of the child. States Parties shall further ensure that the submission of such a request shall of
itself entail no adverse consequences for the person(s) concerned.”

Article 19
“(1) States Parties shall take all appropriate legislative, administrative, social and educational
measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while
in the care of parent(s), legal guardian(s) or any other person who has the care of the child.
(2) Such protective measures should, as appropriate, include effective procedures for the
establishment of social programmes to provide necessary support for the child and for those
who have the care of the child, as well as for other forms of prevention and for identification,
reporting, referral, investigation, treatment and follow-up of instances of child maltreatment
described heretofore, and, as appropriate, for judicial involvement.”

Article 20
“(1) A child temporarily or permanently deprived of his or her family environment, or in
whose own best interests cannot be allowed to remain in that environment, shall be
entitled to special protection and assistance provided by the State.
(2) States Parties shall in accordance with their national laws ensure alternative care for such a
child.
(3) Such care could include, inter alia, foster placement, kafalah of Islamic law, adoption or if
necessary placement in suitable institutions for the care of children. When considering
solutions, due regard shall be paid to the desirability of continuity in a child’s upbringing and
to the child’s ethnic, religious, cultural and linguistic background.”

Article 25
“States Parties recognize the right of a child who has been placed by the competent authorities for
the purposes of care, protection or treatment of his or her physical or mental health, to a periodic
review of the treatment provided to the child and all other circumstances relevant to his or her
placement.”

African Charter on the Rights and Welfare of the Child
Article 16: Protection Against Child Abuse and Torture
“(1) States Parties to the present Charter shall take specific legislative, administrative, social and
educational measures to protect the child from all forms of torture, inhuman or degrading
treatment and especially physical or mental injury or abuse, neglect or maltreatment including
sexual abuse, while in the care of a parent, legal guardian or school authority or any other
person who has the care of the child.
(2) Protective measures under this Article shall include effective procedures for the establishment
of special monitoring units to provide necessary support for the child and for those who have
the care of the child, as well as other forms of prevention and for identification, reporting
referral investigation, treatment, and follow-up of instances of child abuse and neglect.”
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Article 19: Parental Care and Protection
“(1) Every child shall be entitled to the enjoyment of parental care and protection and shall,
whenever possible, have the right to reside with his or her parents. No child shall be
separated from his parents against his will, except when a judicial authority determines in
accordance with the appropriate law, that such separation is in the best interest of the
child.
(2) Every child who is separated from one or both parents shall have the right to maintain
personal relations and direct contact with both parents on a regular basis.
(3) Where separation results from the action of a State Party, the State Party shall provide the
child, or if appropriate, another member of the family with essential information concerning
the whereabouts of the absent member or members of the family. States Parties shall also
ensure that the submission of such a request shall not entail any adverse consequences for
the person or persons in whose respect it is made.
(4) Where a child is apprehended by a State Party, his parents or guardians shall, as soon as
possible, be notified of such apprehension by that State Party.”

Article 25(2)(a): Separation from Parents
“States Parties to the present Charter shall ensure that a child who is parentless, or who is
temporarily or permanently deprived of his or her family environment, or who in his or
her best interest cannot be brought up or allowed to remain in that environment shall be
provided with alternative family care, which could include, among others, foster placement, or
placement in suitable institutions for the care of children.”

UN Guidelines for the Alternative Care of Children (2010)
“The family being the fundamental group of society and the natural environment for the growth,
well-being and protection of children, efforts should primarily be directed to enabling the child to
remain in or return to the care of his/her parents, or when appropriate, other close family members.
The State should ensure that families have access to forms of support in the caregiving role.”
 UN Guidelines, paragraph 3

2. When does a child need protective
services?
The term “protective services” means services aimed at providing care or protection to a
child to safeguard that child’s “safety, security and well-being”. It includes services aimed at
improving the care or protection already being received by the child. It covers a wide range of
State interventions that can help a child who is not receiving sufficient care or protection.
The old Children’s Act 33 of 1960 used the concept of “a child in need of care”. The
terminology has been changed to “a child in need of protective services”, since all children
need care. The new terminology also signals the need to ensure safety as well as nurture.
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There are some circumstances which definitely indicate that a child needs protective services.
For example, a child without parents who is receiving insufficient care clearly needs help.
There are some circumstances which may indicate that a child needs protective services. For
example, a child who is habitually absent from school could be chronically ill without proper
care, or suffering exploitation by a parent to do chores instead of attending school. On the
other hand, a child who is habitually absent from school could be a naughty child with loving
parents who do not realise that the child is not actually attending school each day.
If there is a suspicion that a child is in one of the circumstances which does, or may, indicate a
need for protective services, a social worker will investigate to see if the child falls into any of
the categories stated in the law and to understand what sort of State intervention will be most
appropriate to the situation.

Circumstances indicating that a
child does, or may, need protective services
A child is definitely in need of protective
services if that child:
I is abandoned or orphaned and has
insufficient care or support
I is engaged in behaviour likely to be
harmful to the child or someone else,
and the parent, guardian or care-giver
is unable or unwilling to control that
behaviour
I lives or works on the streets or begs
for a living
I is being, or is likely to be, neglected,
maltreated or physically or mentally
abused
I is addicted to alcohol or drugs and is
without support to obtain treatment
I is involved in a criminal matter
I is an unaccompanied foreign child
I is chronically or terminally ill and lacks
a suitable care-giver
I is living in an extremely overcrowded,
highly unsanitary or dangerous place.

Depending on the circumstances, a child may be in
need of protective services if that child:
I is a victim of child labour, child trafficking,
commercial sex work or other forms of sexual
exploitation, or a serious crime against the child’s
person (such as rape or assault)
I is living in a child-headed household
I lacks a suitable care-giver because his or her
parent is in prison
I is under the age of 16 and habitually absent from
school
I is under the age of 16 and pregnant or suffering
from a sexually transmitted infection (which could
be signs of sexual abuse)
I is over the age of 16 and suffering from multiple
or repeated sexually transmitted infections
I is exposed to circumstances which may seriously
harm the child’s physical, mental, emotional or
social well-being
I is living in a violent family environment
I is living with a parent, guardian or care-giver who
unreasonably withholds consent to necessary
medical or therapeutic treatment
I is involved in a case being investigated by the
Children’s Advocate or the National Advisory
Council on Children.

A suspicion that a child might fall into any of these categories
is a trigger for a social worker investigation.
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Note that many of the circumstances described are two-pronged. For example, a child is in need
of protective services if that child is addicted to drugs or alcohol AND is without support to
obtain treatment. A child with a drug addiction might have loving parents who have enrolled the
child in a treatment programme or arranged for appropriate counselling. That child does not
need State intervention. In contrast, a drug-addicted child might be living on the street without
parental support, or living in the care of someone who lacks the knowledge or resources to access
appropriate treatment. In circumstances like those, the child would benefit from State assistance.

My mother
disappeared when I
was still a baby, and I
never knew my father.
But my granny has
been taking good
care of me for as long
as I can remember.
I attend school
regularly and my
granny provides for all
the basic necessities.
I do not need help.

I know that I
am too young
to work, but
I want money
for a cell
phone. I have
been helping
out at the
shebeen when
my parents
think that I am
studying with
my friend. My
parents would
stop me if they
knew. I wish my
family was rich.

Both my parents
were killed in a shack
fire while I was at
school. I have an
elderly granny, but she
is too ill to take care
of me. I don’t know
where I am going to
live now. I need help.
A child who is abandoned or orphaned AND has insufficient care or support
IS a child in need of protective services.

I know that I am too young to work, but my father
hits me if I do not bring him money every week. I am
helping out at the shebeen because I am afraid of
him. I wish I did not have to stay with him anymore.

I know that I am too young
to work, but my mother
has a drinking problem and
there is never any food
in the house. I am helping
out at the shebeen so
that I can buy something
to eat. I would rather
have more time to do my
homework. I wish someone
could help us both.

A child involved in child labour
MAY BE a child in need of protective
services, depending on the situation.
 Child Care and Protection Act, sections 1, 131(1)-(2)

The imposition of compulsory care and protection services by the state is a drastic measure
that should only be undertaken as a last resort. It is likely to impact significantly on the lives of
an affected child and his or her family.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection” in
CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007, updated in 2012,
page 9-4 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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State duties towards children and families
“Individually and collectively all children have the right to express themselves as independent
social beings, to have their own laughter as well as sorrow, to play, imagine and explore in their
own way, to themselves get to understand their bodies, minds and emotions, and above all to
learn as they grow how they should conduct themselves and make choices in the wide social
and moral world of adulthood. And foundational to the enjoyment of the right to childhood is the
promotion of the right as far as possible to live in a secure and nurturing environment free from
violence, fear, want and avoidable trauma.
No constitutional injunction can in and of itself isolate children from the shocks and perils
of harsh family and neighbourhood environments. What the law can do is create conditions to
protect children from abuse and maximise opportunities for them to lead productive and happy
lives. Thus, even if the State cannot itself repair disrupted family life, it can create positive
conditions for repair to take place, and diligently seek wherever possible to avoid conduct of its
agencies which may have the effect of placing children in peril. It follows that s 28 [the provision
in the South African Constitution which protects the child’s right to family care or parental care,
or to appropriate alternative care when removed from the family environment] requires the law
to make best efforts to avoid, where possible, any breakdown of family life or parental care
that may threaten to put children at increased risk. Similarly, in situations where rupture of the
family becomes inevitable, the State is obliged to minimise the consequent negative effect
on children as far as it can.”
 S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC),
paragraphs 19-20 (emphasis added)

3. Reporting
Rules on reporting are important since abused and neglected children are often unable to ask for
help on their own, due to their young age, shame, fear or not knowing where to get help.

REPORTS OF CHILDREN WHO
MAY NEED PROTECTIVE SERVICES

(a)
MANDATORY
report FROM a
person who provides
professional or official
duties to children

(b)
VOLUNTARY
report
FROM any
member of
the public

Mandatory reporting requires certain professionals
to make a report if they suspect that a child
needs help. Failure to report is a crime.
Voluntary reporting encourages the
general public to make good faith reports
if they suspect that a child needs help.
But failure to report is not a crime.

To State social worker OR to police
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3.1 Mandatory reporting

Who has a MANDATORY
legal duty to report problems
endangering children?

Child abuse and neglect usually take place privately,
in a home, with no witnesses other than the parents
and children. Reporting laws are designed to bring
possible problems to the attention of public authorities who are in a position to help.

I
I
I
I

People who perform professional or official duties
involving children are required to make a report if,
during the course of their duties, they come across
“information that gives rise to a suspicion that a
child is or may be in need of protective services”.
In such a case, they must alert police or any Stateemployed social worker.

I

Failure to report is a crime punishable by a fine
of up to N$20 000, or imprisonment for up to five
years, or both.

I

I

I
I
I
I
I

I
I

I

The mandatory reporting duty applies even if the
information on which the belief is based is protected
by a professional privilege, such as doctor-patient
privilege. The only exception is “legal professional
privilege”.

I

school principals
teachers and school counsellors
doctors and dentists
nurses
pharmacists
psychologists and psychological
counsellors
physiotherapists
speech and occupational therapists
traditional leaders
traditional health practitioners
lawyers (except in the case of
privileged communications)
religious leaders
labour inspectors
staff members at registered child
care facilities
social workers who work in private
practice or for a child protection
organisation
any other person who performs
professional or official duties for
children.
 Child Care and Protection Act,

Professionals covered by the provision on mandatory reporting are expected to make their reports
on Form 13A, which is appended to the Child
Care and Protection Regulations (or in a similar
format).

section 132(2) and (4)

I thought that everything between a
doctor and a patient was private. But
you sent a report to the police about my
daughter. The report said you suspect that
my boyfriend is abusing her!

Professionals covered by the law should ideally
keep a stock of these forms on hand. The professional who is making the report may not have
all the information which the form requests, but he or
she should provide as much information as possible.

A report from a professional cannot be made
anonymously, but the identity of the person
who made the report can be kept confidential unless the interests of justice
The law requires me to report any suspicion that a
require otherwise.
child is at risk of harm. This duty to report is more
important than the duty of confidentiality between
 Child Care and Protection Act,
doctor and patient. Children are vulnerable and need
sections 131-132
extra protection from society. If I do not report,
 Child Care and Protection Regulations,
I might have to pay a large fine or go to prison.
regulation 44(1), Form 13A
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Mandatory reporting and the
child’s right to confidentiality
When a professional has a mandatory reporting duty, is there a duty to
warn a child of this duty before the child discusses certain topics, or a duty
to inform the child that the professional will be making a report?
The Child Care and Protection Act is silent on these issues. The child’s overarching right to
participation in decisions affecting him or her would suggest that there is a duty to inform
the child, depending on the child’s age, maturity and stage of development. However, another
consideration is the degree of risk to the child, since the best interests of the child is another
overarching principle set forth in the law.
The Implementation Handbook on the Convention on the Rights of the Child states: “Mandatory
reporting raises potential conflicts with the child’s right to confidential advice and counselling
from doctors and others. Do children have a right to a completely confidential relationship with,
for example, their doctor, lawyer, priest or religious elder? Article 12 [respect for the views of
the child] suggests that children should have a right to express their views and have them taken
seriously in any action proposed or taken in relation to violence towards them, and a formal
right to be heard in any administrative procedures. Article 16 [the child’s right to privacy]
asserts the child’s right to privacy, which is relevant to the child’s right to confidential advice
and counselling”.
The UN World Report on Violence against Children published in 2006 suggests that the focus
of mandatory reporting should be assistance rather than punishment:
Mandatory reporting can establish an adversarial relationship between families and child
protection authorities, and may even deter families from seeking formal support. However,
the reluctance of professionals and the general public in most parts of the world to report
violence in the home suggests that without mandatory reporting laws applying at least to
defined groups of professionals, large numbers of children in need of protection will never
be identified and given the protection they need. Whatever approach is chosen, it should
present itself as a help-oriented service offering public health and social support rather than
as being primarily punitive.
However, there may be situations where a crime has been committed against the child, meaning
that mandatory reporting could lead to criminal prosecution of the perpetrator.
According to the World Health Organisation (WHO)’s 2003 Guidelines for medico-legal care
for victims of sexual violence: “Codes of practice require all professionals to consider carefully
their legal and ethical duties as they apply to patient confidentiality. The child and his/her
parents/guardian need to understand that health care professionals may have a legal obligation
to report the case and to disclose information received during the course of the consultation to
the authorities even in the absence of consent.”
Similarly, WHO’s 2017 Clinical Guidelines on Responding To Children And Adolescents
Who Have Been Sexually Abused state that good practice for health care providers includes
“providing age-appropriate information and explanation to children and adolescents and their
non-offending caregivers, about what investigations will be conducted, what treatments will
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be offered to them, and whether the abuse will need to be reported to relevant designated
authorities”.
 Implementation Handbook for the Convention on the Rights of the Child,

UNICEF, 3rd edition, 2007, page 267
 Paulo Sérgio Pinheiro, World Report on Violence against Children,
United Nations Secretary-General’s Study on Violence against Children, 2006, page 85
 Guidelines for medico-legal care for victims of sexual violence, WHO, 2003, section 7.5.2
 Responding To Children And Adolescents Who Have Been Sexually Abused:
WHO Clinical Guidelines, WHO, 2017, page 19
 As of 2019, the WHO was in the process of developing updated Guidelines for the health sector
response to child maltreatment which will consider issues relating to maltreatment other than sexual abuse.

Exceptions to the reporting duties of legal
practitioners — legal professional privilege
versus attorney-client confidentiality
Lawyers have a duty to report suspicions that a child may be in need of
protective services UNLESS the information is covered by “legal professional
privilege”.
In Namibia (and in South Africa), legal professional privilege protects a legal practitioner
from testifying against his or her client in court. Confidential communications between a
legal practitioner and a client are protected by legal professional privilege where they take
place in connection with legal advice or a lawsuit which is pending or under consideration.
Communications between the legal practitioner and third parties are also protected if they take
place in connection with litigation.
There is an exception to the privilege for situations where legal advice is sought to further a
criminal purpose. This is because it is against public policy and the interests of justice to make
criminal or fraudulent behaviour subject to privilege. For example, if a client tells a lawyer he
intends to kidnap his child so the mother cannot have custody, that information is not covered by
privilege and the client should be reported to the police.
Attorney-client confidentiality is a broader concept. Legal practitioners have an ethical duty to
respect communications by clients which are made in confidence. This duty of confidentiality
extends beyond the end of the lawyer-client relationship. It also goes beyond merely not
sharing information, to include a duty not to use the information (or get someone else to
use the information) other than for the client’s benefit. This ongoing duty of confidentiality
protects legal clients and promotes confidence in the fair administration of justice.
The duty of confidentiality applies to all information received from a client in confidence,
whereas legal professional privilege applies only to legal advice and to communications
made in contemplation of litigation. For example, suppose a client tells a legal practitioner
information about his or her business plans in confidence, but not while getting legal advice
in connection with the business; the information would not be covered by legal professional
privilege, but it would still be covered by attorney-client confidentiality. The lawyer could
not discuss the business idea with anyone else or use the information to start up a business of
his or her own.
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There is some overlap between the two concepts. A communication must be made in confidence
in order to be covered by “legal professional privilege”, but not every confidential communication
between attorney and client is covered by “legal professional privilege”.
 Child Care and Protection Act, section 132(4)
 Criminal Procedure Act 51 of 1977, section 201
 R v Smith 1914-1915 All ER 262

 Harksen v Attorney-General, Cape & Others 1999 (1) SA 718 (C)
 Witvlei Meat (Pty) Ltd & Others v Disciplinary Committee for

Legal Practitioners & Others 2014 (1) NR 217 (SC)

 Marelise van der Westhuizen, “Attorneys, privilege and confidentiality”, De Rebus, June 2004,

which discusses a reporting duty under the South African Financial Intelligence Centre Act 38 of 2001

Other mandatory reporting duties
There are mandatory reporting duties on everyone in Namibia for
certain kinds of harms to children. These are all specific categories of
situations where a child may be in need of protective services.
Any person who has information about child trafficking must report this to police or to a Stateemployed social worker. There are special procedures for prompt investigation of reports of
child trafficking, which is a serious crime. There are also provisions for immediate assistance
to trafficking victims. The identity of a person who reports trafficking must be kept confidential
unless the court orders otherwise.
The provisions on child trafficking have been moved from the Child Care and Protection
Act to the Combating of Trafficking in Persons Act. See the Combating of Trafficking in
Persons Act for more information.
Any person who finds an abandoned child must immediately report this to police or a designated
social worker.
See Chapter 21 of this Guide on baby-dumping for more information.
Any person who becomes aware of a problem involving illegal child labour or child exploitation
(including children engaged in sex work or being used for child pornography or drug trafficking)
must immediately report this to the police who must refer the child to a designated social worker
for an investigation within 24 hours.
See Chapter 26 of this Guide on child exploitation for more information.
No penalties are provided for failure to carry out these mandatory reporting duties, with a few
very specific exceptions for situations where the person who fails to report may be profiting from
the wrongdoing. Failure to comply with the following specific reporting duties are crimes:
(1) A person who is the owner, lessor, manager, tenant or occupier of any premises must
report promptly to the police any exploitative form of child labour on the premises. The
penalty for failure to report is a fine of up to N$20 000, or imprisonment for up to five
years, or both.
(2) An electronic communications service provider must report promptly to the police if
the electronic communications system contains information that facilitates or promotes
trafficking. The penalty for failure to report is a fine of up to N$1 000 000 or to imprisonment
for up to 30 years, or both.
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(3) A carrier (the owner, employee agent, operator, lessor, driver, charterer or master of any
means of transport) must report promptly to the police knowledge or a suspicion that a
passenger is a victim of trafficking. The penalty for failure to report is a fine of up to
N$1 000 000 or to imprisonment for up to 30 years, or both.
 Child Care and Protection Act, sections 227(2) (abandoned children),

234(6) (and (8) (exploitative forms of child labour)

 Combating of Trafficking in Persons Act 1 of 2018, sections 4 (electronic service providers),

9 (carriers), 12 (general reports of trafficking)

3.2 Voluntary reporting
People who do not work with children in a professional capacity are encouraged to report
information that gives rise to a belief that a child is or may be in need of protective services
to police or to a State-employed social worker – but they are not legally required to do so.
Awareness-raising initiatives will be used to encourage members of the public to recognise and
act on signs that a child needs help.
Reports from members of the public may be made in a variety of ways:
(1) Reports can be made on Form 13A, which is appended to the Child Care and Protection
Regulations (or in a similar format), but members of the public are not required to use this
form. If they use the form, they should fill in all of the information that they know.
(2) Reports can be made by telephone, letter, fax or email.
(3) Reports can be made in any other reasonable manner, such as by talking to a police officer
or a social worker in person.
A report from a member of the public can be made anonymously, because the purpose
of the report is merely to trigger an investigation into the child’s situation. Even if the
persons who make reports give their names, their identity can be kept confidential
unless the interests of justice require otherwise.
 Child Care and Protection Act, section 131(3)
 Child Care and Protection Regulations, regulation 44(2), Form 13A

Sarah is only
14 years old, but
I saw that she
was pregnant
when she came to
church last week.
Her mother told
me that Sarah’s
step-father is
responsible for that
pregnancy, but she
is too frightened
to report him
to the police.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

Sarah may need
outside help if her
mother is not able
to protect her.
We should go to
the police or to
the local Ministry
office to report
this. They can send
a social worker to
investigate, and to
make sure that the
mother and Sarah
are protected.
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Other voluntary reporting duties
These are all specific categories of situations
where a child may be in need of protective services.
Any person, including a child, who has a reasonable suspicion that someone is receiving a child
grant under false pretences, or failing to use child grant money for the benefit of the child,
may report this to a designated social worker. The social worker must conduct an investigation
and take appropriate action.
See Chapter 28 of this Guide on grants for more information.
Any person with a genuine interest in the well-being of a child with information that a child’s
guardian is not acting in the best interests of the child may report this to the clerk of the
children’s court. This does not directly trigger an investigation into whether or not the child
is in need of protective services, but it does trigger an investigation by a social worker into
whether a different guardian should be appointed. This might give rise to consideration of
appropriate protective services, depending on the circumstances.
See Chapter 10 of this Guide on guardianship after the death of a parent or guardian for
more information.
 Child Care and Protection Act, section 249(4), 115

3.3 Reporting by children
The principle of child participation also applies to reporting. A child may report abuse or neglect
involving themselves or another child. There are no rules about the format of this report – the
child may communicate the problem in any way.
The child can make this report to a broad range of people – a community child care worker,
a social auxiliary worker, a State or a private social worker or a member of the police. Anyone
who receives such a report from a child must refer the matter to a designated social worker
within 48 hours, who must arrange for an investigation. The report is otherwise dealt with in
the same way as any other report about a child who needs help.

Can you believe
it? This young
boy has come to
the police station
to complain that
his grandfather
makes him herd
the cattle and will
not allow him to
go to school. What
has happened
to respect for
the elders?
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 Child Care and Protection Act, section 133
 Child Care and Protection Regulations, regulation 45

If this child is regularly absent from
school, he may be in need of protective
services. It is not right for his grandfather
to deny him the right to education.
The law allows children to report mistreatment. Abuse
and neglect often happen in private. If the child does not
speak out, there may be no one who can help. This young
boy is brave to seek help. We have a duty to assist him.
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3.4 Protection for people who make good faith reports
There are rules to protect people who make a mandatory or voluntary report in good faith. A
good faith report is one that is a reasonable suspicion based on true facts. A report is NOT in
good faith if it is false or misleading.
(1) A person making a good faith report is entitled to have his or her identity kept confidential.
There is one exception: The identity of the person making the report may be disclosed if
this is necessary in the interests of justice.
For example, suppose the report involved a school teacher who was abusing young
children. The person who made the report might have information that is crucial to getting
a criminal conviction against the teacher, so he or she might have to be subpoenaed to
testify in court.
(2) A person making a good faith report is protected against civil claims, such as a court case
for defamation. This protection is necessary to encourage people to make reports that may
protect children.
For example, suppose that a teacher reported a suspicion of child abuse after a young
learner repeatedly came to school with serious bruises. In fact, the injuries all resulted
from lively play with an older brother, even though the parents were doing their best to
monitor and safeguard the children. The teacher made the report in good faith. The
parents cannot sue the teacher for damages for injuring their reputation.
 Child Care and Protection Act, section 132(5)

Potential penalties for making intentionally false reports
A person who knowingly makes a false report could be charged with any one of several crimes:
I

I

I

I

I

fraud: unlawfully making, with intent to defraud, a misrepresentation which causes actual
prejudice or which is potentially prejudicial to another
perjury: the unlawful and intentional making of a false statement in the course of a judicial
proceeding (including a statement intended for use as evidence in such a proceeding) by an
individual who has taken an oath or made an affirmation
contravention of section 300(3) of the Criminal Procedure Ordinance 34 of 1963: contradicting a statement made under oath (such as in an affidavit) with a conflicting statement also
made under oath (such as in a subsequent affidavit or under cross-examination in court)
contravention of section 9 of the Justices of the Peace and Commissioners of Oaths Act 16
of 1963: making a false statement in a sworn document such as an affidavit
defeating or obstructing the course of justice, which covers obstruction by means of fabricating false evidence.
 CR Snyman, Criminal Law, 3rd edition, Butterworths, 1995 at pages 318-319, 322
 S v Mouton & Others 1993 NR 260 (HC)
 S v Ipinge 1997 NR 181 (HC)
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I know how to
get back at my
ex-girlfriend.
I am going to
tell the police
that she is
abusing her
child. I know
this is not true,
but it will make
lots of trouble
for her.

You must not do such a stupid thing! You can get in trouble for making a report
of child abuse when you KNOW that it is false. You could even end up in prison!

I am surprised you would think
of doing such a thing! Police and
social workers have their hands
full trying to help children who
really need their help. It is a
serious thing to waste their
time with a false report.

Do the reporting duties apply to a situation
where a pregnant woman acts in ways that might
endanger the health of the unborn child?
The answer is no. Actions affecting a foetus are not covered by the Act.
The Act requires reporting in respect of any “child” who may be in need of care or protection.
A “child” means “a person” under the age of 18 years.
Under Namibian common law, “personhood” (in the sense of the ability to have legal rights,
duties and capacities) begins at birth. Foetuses can be protected in some respects by the
nasciturus fiction, whereby the rights and interests of a foetus are “kept in abeyance” until
after live birth. In other words, the foetus does not have legal rights, but a child once born is
able to exercise certain rights as if the rights dated from the time of conception rather than
from the time of birth. Another theory which produces the same conclusion is that the right
of action for injuries to a foetus is completed only after the child is born alive. For example, if a
pregnant woman’s injuries result in injuries to the foetus which persist after birth, the child
once born is entitled to compensation for the injuries originally obtained as a foetus.
On the more general question of protection for the health of a foetus that may be endangered
by a pregnant woman’s decisions, this issue is a complicated legal one because it involves the
intersection between the rights of the mother and the future interests of the unborn child.
Namibian law has not tackled this issue yet. In other countries, it has been noted that when
women’s actions during pregnancy are subject to possible prosecution or control, women may
refrain from seeking prenatal care, avoid treatment for substance abuse problems or suffer psy
chological distress – which can also be harmful to the foetus.
 RA Jordaan & CJ Davel, Law of Persons, Juta, 2005, pages 3-5, 11-15
 DSP Cronjé, The South African Law of Persons and Family Law, Butterworth’s, 1986, page 11
 Pinchin v Santam Insurance Co Ltd 1963 (2) SA 254 (W), pages 259-60
 Road Accident Fund v Mtati 2005 (6) SA 215 (SCA) (see paragraph 40:

“As far as a possible claim against a child’s mother for prenatal injuries is
concerned, such a claim will only lie if and to the extent that an enforceable
legal duty on the part of the mother towards her child is recognised,
a matter on which no opinion need be expressed at this stage.”)
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OVERVIEW of
child protection process

Helping a child who is
in need of protection
Once a report is made, a designated social
worker will investigate the case. In some
cases it may be necessary to remove the
child or the alleged offender from the
home immediately, to keep the child safe
while the investigation is underway.
The children’s court will review the social
worker’s report and hold a hearing if
necessary. The child’s parent, guardian or
care-giver will have a chance to give input.
The child’s views will also be given due
consideration in light of the child’s age and
maturity.
The court can order a range of interventions to address the child’s problems. If
necessary, the court can order that the
child must live somewhere else for a
specified period, such as in kinship care,
foster care or a children’s home. The court
might also order a particular person to
stop abusing the child or having contact
with the child. There are many options.
The order will depend on the situation.
The process is explained in more detail in
the following sections of this chapter.

A “designated social worker” is a State
or private social worker authorised by the
Minister to carry out specific tasks.

REPORT TO SOCIAL WORKER OR POLICE.
Initial assessment of risk to child
within 24 hours

Immediate removal of child or alleged
offender if necessary to keep child safe.
If a child is removed, the parents must be
informed immediately, and a court hearing
must confirm the removal within 5 days.

Social worker investigation and report to
court within a maximum of 45 days.

Social worker
says child
IS NOT
in need of
protective
services.
Finding must
be reviewed by
children’s court.

Social worker
says child IS in
need of protective
services. Finding
must be confirmed
after a hearing
by the children’s
court involving all
relevant persons.

Court finds
that
child IS NOT
in need of
protective
services:
Court may
still order
appropriate
interventions,
but may not
remove the
child from the
usual home.

Court finds that
child IS in need
of protective
services:
Court will make
an appropriate
order, which
may include
placing child in
alternative care.
If so, social
workers will
provide services
aimed at
reuniting the
family where
possible.

 Child Care and Protection Act,

section 33
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4. Immediate response to report
Once a report is made, a social worker will investigate the case. In some cases it may be necessary
to remove the child or the alleged offender from the home immediately, to keep the child safe
while the investigation is underway.

4.1 Initial assessment
When a police officer or a social worker receives a report that a
Removals are
child may be in need of protective services, he or she must make
discussed in section 5
an initial assessment of the situation within 24 hours. The purof this chapter.
pose of the initial assessment is to determine whether the child’s
safety or well-being appears to be at immediate risk. This assessment must also consider whether
it is necessary to remove the child from the home – with a warrant or without a warrant in cases
of extreme urgency – or whether it is necessary to remove the alleged offender from the home.
If the report includes a reasonable suspicion that a
crime has been or may be committed, the police
officer or social worker who received the report must
take appropriate action – such as opening a docket,
seeking an arrest warrant, or instituting a police investigation.
 Child Care and Protection Act, section 134(1)-(2)

4.2 Referral to designated social
worker
If the police official or social worker who receives the report
is not a designated social worker, that police official or
social worker must submit the report to a designated social
worker within 48 hours. (If the 48-hour period expires on
a day that is not a court day, then the deadline will be the
next court day.) The police official or social worker should
also pass on information on any steps already taken, such
as the removal of the child or the alleged offender.
 Child Care and Protection Act, section 134(3)

4.3 Initiation of social worker
investigation

We got a report that Mr X was
holding children captive in the
warehouse and forcing them into
sex work. A team of social workers
immediately took the children to
a place of safety and arranged
for a medical check-up. We got
a warrant to arrest Mr X and
dispatched the Serious Crimes Unit
to collect evidence at the scene.

A “designated social worker” is
a State or private social worker
authorised by the Minister to
carry out specific tasks.
 Child Care and Protection Act,

section 33

When a report indicating that a child may be in need
of protective services is referred to a designated social
worker, that social worker must report the matter without delay to the Director responsible
for child welfare services in the Ministry, and start an investigation.
 Child Care and Protection Act, section 134(4)
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Mechanisms to trigger a social worker investigation
into whether a child needs protective services
Reports from a member of the public or a professional that a child may be in need of protective services are only one way to trigger a social worker investigation. In total, there are
11 mechanisms which trigger an investigation into whether a child is in need of protective
services. These are all methods for bringing attention to the fact that a child may need government help or protection. A few of the mechanisms overlap, but the goal is to make sure that no
need for help goes unrecognised.
(1) Report that a child may be in need of protective services: There must be an investigation
whenever a member of the public (including a child) or a professional working with
children makes a report that a child may be in need of protective services. Child Care and
Protection Act, sections 132(1) or (3), 133(1)

(2) Court direction after removal of child: When a child is removed from the usual home on an
urgent basis for the child’s own safety, the children’s court must review the removal within
five days. The court must direct a designated social worker to carry out an investigation
in these circumstances, unless the court finds that it is safe to return the child to the usual
home. Child Care and Protection Act, section 138(2)
(3) Court referral for investigation during another court case: Any court conducting proceedings that involve or affect a child may order an investigation. For example, concerns about
a child’s well-being might arise in a court case about divorce, maintenance, domestic
violence, custody, guardianship or access. Child Care and Protection Act, section 42(1)-(2)
(4) Young offenders: If an accused under age 18 is on trial for any crime, the criminal court
can halt the trial and refer the accused for investigation into whether he or she is a child
in need of protective services. This referral can even take place after conviction (such as
during the court’s consideration of sentence), in which case the conviction will be treated
as if it never took place. Criminal Procedure Act 51 of 1977, section 254
(5) Abandoned child: There must be an investigation when any person reports an abandoned
child. Child Care and Protection Act, section 227
(6) Child labour or child exploitation: There must be an investigation when any person reports
illegal child labour or child exploitation. Child Care and Protection Act, section 234(6)
(7) Child trafficking: There must be an investigation when any person reports information
about child trafficking, or when a suspected victim of child trafficking is repatriated from
another country to Namibia. Combating of Trafficking in Persons Act, sections 12(5)-(6),
18(b)(iii), 21

(8) Misuse of child grant: There must be an investigation when any person, including a child,
reports a suspicion that someone is receiving a child grant under false pretences, or failing
to use grant money for the benefit of the child. Child Care and Protection Act, section 249(4)
(9) Investigation into complaints about a guardian or tutor: When the children’s court
receives a complaint that a child’s guardian or tutor is not acting in a child’s best interests,
the court must order an investigation into the complaint by a designated social worker.
Although this investigation is focused on the complaint, it could bring to light a need for
protective services for the child. Child Care and Protection Act, section 115(2)
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(10) Investigation without a report from anyone: An investigation must be started whenever
it comes to the attention of a designated social worker that a child may be in need of
protective services. For example, the social worker may come across information about a
child who needs help while doing routine work in the community, or from a report in the
press. Child Care and Protection Act, section 134(4)
 Child Care and Protection Act, section 139
(social worker’s powers and duties to investigate)

5. Removals
It may take several weeks for a social worker to
complete an investigation into the situation of a
child who may be in need of protective services.
Yet there could be situations where the child is
in immediate danger. A member of the police
or a social worker who receives a report that a
child may be in need of protective services must
conduct an initial assessment of the situation
within 24 hours. This assessment may indicate
that the child OR an alleged offender should
be removed from the home IMMEDIATELY to
protect the child’s safety and welfare. In that
case, the police or social worker can approach a
children’s commissioner for the issue of a warrant
for the removal, or carry out the removal without
a warrant if the circumstances require it.

Report made to social
worker or police


IMMEDIATE ASSESSMENT
(within 24 hours)

Possible
temporary
removal of
child to place
of safety

Possible
temporary
removal
of alleged
offender

(with or
without
warrant)

(with warrant
or police
notice)

Warrants
Who approaches the court for a warrant: The warrant application
will normally be made by the police or the social worker who received
the report concerning a child who may be in need of protective
services, or the designated social worker who is conducting the
investigation.
No prescribed form: There is no specific form for warrants for
removals.
Person rather than place: The Act contemplates warrants that
cover the person being sought rather than applying to a specific
place. This allows for better protection of the child. If the warrant
covered only a specific place, instead of any place where the child or alleged
offender is, a person could frustrate the warrant by simply moving themselves or the child to
different premises. If the court had to issue a new warrant in such circumstances, it might be too
late to protect the child from harm.
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REMOVALS
Method

Standard

Basis for removal

Removal procedure

Removal of alleged offender
with a
WARRANT
issued by a
children’s
commissioner
and an
assessor

safety or wellbeing of child at
imminent risk
AND
the removal is
“necessary for
the safety and
well-being of
the child”

I

by POLICE
NOTICE
(without a
warrant)

will be in best
interests of
the child

I

I

I

Information: Removal can be
justified by any sworn information.
Decision: Children’s commissioner
must be assisted by an assessor
in deciding on the request for the
warrant. Removal remains in force
until alleged offender appears before
children’s court. (No procedure or
date for this is specified.)

I

Information: Removal must be
justified by a report (from anyone)
that a child may be in need of
protective services.
Decision: Police make decision for
initial removal, but alleged offender
is required to appear at children’s
court on next court day after the
notice was issued and may then
present reasons against the removal.

I

Information: Removal can be
justified by any sworn information.
Decision: Children’s commissioner
must be assisted by an assessor in
deciding on the request for the warrant.
Notice: Child’s parent or guardian
must be informed of removal within
24 hours
Review of removal: Removal and
placement must be reviewed by
children’s court as soon as possible,
but within a maximum of five days.

I

Information: Removal can be
justified by any “reason to believe”.
Decision: Police or designated social
worker. Person who carried out
the removal must give the clerk of
children’s court a sworn statement
justifying removal without a warrant
by next court day at the latest.
Notice: Child’s parent or guardian
must be informed of removal within
24 hours
Review of removal: Removal and
placement must be reviewed by
children’s court as soon as possible,
but within a maximum of five days.

I

I

I
I

Who removes? The person
authorised by the warrant
police officer, designated social
worker, or other person),
acting alone or accompanied
by a police officer.
Use of force: It is permissible
to use reasonable force to
overcome any resistance.
Who removes? Police.
Use of force: Normal rules
governing police apply.
Form: The police notice must
be on Form 15.

Removal of child
WITH a
warrant issued
by a children’s
commissioner
and an
assessor
Child must
be taken to
place of safety
or temporary
safe care.

safety or wellbeing of child at
imminent risk
AND
the removal is
“necessary for the
safety and wellbeing of the child”

I

Child must
be taken to
place of safety
or temporary
safe care

I

I

I
I
I
I
I

I

I

I

WITHOUT a
warrant

I

I

child faces a
substantial risk
of serious harm
delay in obtaining
a warrant would
likely jeopardise
the child’s safety
and well-being
AND
removal is
the best way
to secure the
child’s safety
and well-being.

I
I

I

I

I

I

I

Who removes? Person
authorised by the warrant
(police officer, designated
social worker, or other
person); designated social
worker or other person can
act alone or accompanied by
police.
Use of force: It is permissible
to use reasonable force to
overcome any resistance to
the removal of the child.
Who removes? Police or
designated social worker
Use of force: Not explicitly
discussed, but it is a crime
to hinder or obstruct such a
removal.
Form: There is no form
required for removing a
child without a warrant.
The person who removed
the child must give a sworn
statement to the clerk of the
court by the next court day.

The best interests of the child must be the determining factor in any decision on removal of the child.
All relevant facts must be considered.
The safety and well-being of the child must be the first priority.
The views of the child must be considered where possible.
The alternative of removing the alleged offender must be considered.
A person who removed a child must complete Form 14 as authority for the child’s temporary placement after
the removal.
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5.1 Removal of alleged offender
The possibility of removing an alleged offender
instead of the child is a new innovation. It is similar
to the approach taken in the Combating
of Domestic Violence Act 4
of 2003, where the court
can issue a protection order
directing the abuser to leave
the common home instead
of placing the burden of
moving on the victim of the
abuse. The theory is that the
inconvenience should fall on
the person who is alleged to
have created the problem by
violating a law in respect of
his or her behaviour towards a child.
Neither the procedures for removal of an alleged offender with a warrant
nor by means of a police notice include any requirement to specify the crime that the person
is alleged to have committed – but only the reason why the removal is necessary to protect
the child. These reasons may describe the alleged crime in most instances, but there is no
specific requirement that the alleged crime be indicated.

Removal of alleged offender with a warrant: A children’s commissioner who finds that
the safety or well-being of a child who resides in the court’s jurisdiction is at imminent risk
AND the removal is “necessary for the safety and well-being of the child” can issue a warrant
authorisng a police officer, designated social worker, or other authorised person to search for
and remove an alleged offender from the place where the child resides.
The children’s commissioner must be assisted by an assessor when
considering an application for a warrant for the removal of an
alleged offender. It will be necessary for the mechanisms involving
assessors to work quickly and efficiently to avoid procedural delays
that could endanger the child.

“Assessors”
are persons
with special
expertise who
assist a children’s
commissioner

The alleged offender must be identified with enough detail to be sure
that the warrant will be applied to the right person.
The person authorised by the warrant may –
I enter any premises where the alleged offender named in the warrant
is believed to be present
I remove the alleged offender from those premises
I carry out the instructions of the court.

in particular
cases. They help
decide questions
of fact, but not
law. Assessors are
explained in more
detail in Chapter
6 of this Guide.

The authorised person can act alone or accompanied by a police officer.
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For example, where a social worker is carrying out the removal, it may be wise for an armed
police officer to come along for protection.
The person authorised by the warrant can use reasonable force to overcome any resistance.
For example, it is permissible to break a door or window in order to gain entry if necessary,
after first announcing the purpose of the visit and demanding entry.
It is a crime to hinder or obstruct police, a social worker or any other person authorised
to carry out a warrant. The penalty is a fine of up to N$20 000, or imprisonment for up to
five years, or both.
The person who carried out the removal of the alleged offender must inform the clerk of the
children’s court which issued the warrant that the removal has been completed. This notice
must take place by the next court day at the latest.
The clerk must record information about the removal in a court register kept for that purpose,
and file the related documentation (including a copy of the warrant) in the appropriate file.
A warrant, which is issued without notice to the alleged offender, will order the removal of
the alleged offender from the home until that alleged offender appears before the children’s
court. No specific procedure for this court appearance is specified in the Act or the regulations.
A further order about removal of the alleged offender from the home, or a prohibition
on contact with the child, may be made at the conclusion of the ensuing child protection
proceeding.
 Child Care and Protection Act, section 135(1)(b)
 Regulations relating to Children’s Court Proceedings, regulation 12(d)
 Child Care and Protection Regulations, regulations 46, 48

Samuel’s teacher at school made a report to the
police because Samuel came to school with cuts
and bruises several times. He refused to say what
happened at first, but then he told the teacher
that his father is beating him and his mother.
The father told them that he would kill them both
if they went to the police, and Samuel’s mother
has a broken arm from his father’s last beating.
We are going to remove Samuel’s father from the
home right away with a police notice to make sure
that the father does not hurt them again. He can
go to court tomorrow to tell his side of the story.
Removal of alleged offender by police notice: If a report that a child may be in need
of protective services is made to police, the police may issue a written notice for removal of an
alleged offender. This procedure can substitute for a warrant if police are satisfied on the basis
of the information in the report that it would be in the best interests of the child for the alleged
offender to be removed from the place where the child resides.
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The written notice must be on Form 15, which is appended to the Child Care and Protection
Regulations. This notice must contain certain information:
I The notice must state the name, surname, residential address and occupation of the alleged
offender.
I The notice must call upon the alleged offender to leave the home or place where the child
resides.
I The notice must forbid the alleged offender from entering that place where the child resides
or having contact with the child until the court hearing takes place.
I The notice must call upon the alleged offender to appear at the children’s court at a specified
place, time and date to give reasons why the removal should not be confirmed. This procedure
must take place on the next court day after the notice was issued. The court date must be
speedy to minimise unfairness to the person who was ordered to leave, in case a mistake has
been made.
I The notice must contain a certificate signed by the police, saying that he or she gave the
original copy of the notice to the alleged offender and explained what it means.
It is a crime for the alleged offender to ignore the direction in the notice to appear in court
on the date and time given. If he or she does not show up, the court could issue an arrest
warrant. If the alleged offender is convicted of the crime of failure to appear in court, the
punishment can be a fine of up to N$20 000, or imprisonment for up to five years, or both.
The police must immediately forward a duplicate original of the written notice to the clerk of
the children’s court.
On the court date, the alleged offender will have a chance to tell the court his or her side of the
story. The children’s court will also consider the circumstances which led to the written notice.
This proceeding is a summary enquiry. The court has several options on how to proceed:
I The court may issue an order prohibiting the alleged offender from entering the place where
the child resides and/or from having any contact with the child for a specified period of
time. It may also order that the alleged offender will be responsible for the maintenance of
his or her family during this period.
I The court may order that the alleged offender may enter the place where the child resides
or have contact with the child only under specified conditions.
I The court may make any other appropriate order.
It is a crime for the alleged offender to refuse to vacate the child’s home, or to have
contact with the child in violation of the court order. The punishment can be a fine of up
to N$20 000, or imprisonment for up to five years, or both.
If the court finds that the removal of the alleged offender was a misuse of police power,
it can direct the clerk of court to notify the relevant police station commander. This could
result in disciplinary proceedings. But a removal carried out in good faith, in a reasonable
response to the information available, would not be considered misuse.
The clerk must record information about the removal in a court register kept for that purpose,
and file the related documentation (including a copy of Form 15) in the appropriate file.
 Child Care and Protection Act, section 137
 Child Care and Protection Regulations, regulations 47-48
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REMOVAL OF AN ALLEGED OFFENDER
with a WARRANT versus a POLICE NOTICE
Basis for removal: Note that a WARRANT for the removal of an alleged perpetrator can be
based on any sworn information (s. 135(1)), while a removal on the basis of a POLICE NOTICE
can take place ONLY where a report that the child may be in need of protective services has
been made to the police by a professional who works with children (including a social worker)
or a member of the public (including a child) (s. 137(1)).
Standard: The standard which justifies removal with a WARRANT issued by a children’s court
is that “the safety or well-being of a child… is at imminent risk” and the removal is “necessary for
the safety and well-being of the child” (s. 135(1)). This standard seems higher than the standard
for removal by POLICE NOTICE, which is that the removal “will be in the best interests of the
child” (s. 137(1)).
Use of force: The procedures regarding removal of an offender with a WARRANT authorise
the use of reasonable force to overcome any resistance (s. 135(4)). The use of force is not
mentioned in respect of removal of an offender by means of a POLICE NOTICE, meaning
that the usual rules on use of force by police the course of their duties would apply.
Court date: No specific time period for the alleged offender’s appearance in court is specified
when the removal took place by means of a WARR ANT. A person removed by means of a
POLICE NOTICE has an immediate opportunity to challenge the removal in court, on the
very next court day (s. 137(1)(c)).

5.2 Removal of child
A child can be removed from the usual residence while the investigation and child protection
hearing are pending if this is necessary for the child’s safety and well-being. A child who is
removed will be placed in a place of safety or other temporary safe care.
A place of safety is a place approved by the Ministry for the short-term, temporary reception
and care of children.
Temporary safe care means care of a child in a residential child care facility or by a person
approved as a foster parent or by a family member of the child. It refers to a place where
the child can be safely accommodated pending a decision or court order concerning the
placement of the child.
A prison or a police cell may NOT be used as a place of safety or temporary safe care.

CHILDREN’S HOME
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Factors to guide removal of a child with or without a warrant
The best interests of the child must be the determining factor in any decision on whether a child
in need of protective services must be removed to a safe place. All relevant facts must be considered.
I The safety and well-being of the child must be the first priority.
I The views of the child must be considered where possible.
I The alternative of removing the alleged offender must be considered.
 Child Care and Protection Act, sections 135(6) and 136(3)

Removal of child with a warrant: A children’s commissioner who finds that the safety or wellbeing of a child who resides in the court’s jurisdiction is at imminent risk AND the removal is
“necessary for the safety and well-being of the child” can issue a warrant authorising a police
officer, designated social worker, or other person to search for and remove a child, and place the
child in a place of safety or other temporary safe care.
The children’s commissioner must be assisted by an assessor when
considering an application for a warrant for the removal of a child.
It will be necessary for the mechanisms involving assessors to
work quickly and efficiently to avoid procedural delays that could
endanger the child.
The child must be identified with enough detail to be sure that the
warrant will be applied to the right person.
The person authorised by the warrant may
I enter any premises where the child named in the warrant is believed
to be present
I remove the child from those premises
I carry out the instructions of the court.

“Assessors”
are persons
with special
expertise who
assist a children’s
commissioner
in particular
cases. They help
decide questions
of fact, but not
law. Assessors are
explained in more
detail in Chapter
6 of this Guide.

The authorised person can act alone or accompanied by a police officer.
For example, where a social worker is carrying out the removal, it may be wise for an armed
police officer to come along for protection.
The person authorised by the warrant can use reasonable force to overcome any resistance.
For example, it is permissible to break a door or window in order to gain entry if necessary,
after first announcing the purpose of the visit and demanding entry.
It is a crime to hinder or obstruct police, a social worker or any other person authorised
to carry out a warrant. The penalty is fine of up to N$20 000, or imprisonment for up to five
years, or both.
The clerk must record information about the removal in a court register kept for that purpose,
and file the related documentation (including a copy of the warrant) in the appropriate file.
 Child Care and Protection Act, section 135
 Child Care and Protection Regulations, regulations 46, 48
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A children’s court presiding officer who is approached to issue such an order will need to
bear in mind that the consequence is likely to be a serious invasion of family privacy and forcible
removal of a child in a situation where only limited information is available.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection”
in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007,
updated in 2012, page 9-11 (discussing similar provisions in the South African Children’s Act 38 of 2005)

Removal of a child without a warrant: Police or a designated social worker can remove a
child from the home without a warrant if there is reason to believe that –
I the child faces a substantial risk of serious harm
I any delay in obtaining the warrant would likely jeopardise the child’s safety and well-being;
and
I the removal of the child from the home environment is the best way to secure the child’s
safety and well-being.
It is a crime to hinder or obstruct police or a social worker who is removing a child under
these circumstances. The penalty is a fine of up to N$20 000, or imprisonment for up to
five years, or both.
Because it is a drastic step to act without court authorisation, misuse of this power is grounds
for disciplinary proceedings against police or a social worker. But a removal carried out in
good faith, in a reasonable response to the information available, would not be considered
misuse.
As discussed below, the person who carried out a removal of a child without a warrant must
give the clerk of children’s court a sworn statement explaining why removal without a
warrant was necessary by the next court day.
 Child Care and Protection Act, section 136
 Child Care and Protection Regulations, regulation 48

I got a report from a neighbour that a young baby
had been screaming for hours. We went to the
house and found both parents passed out drunk.
No one was looking after the baby at all. We took the
baby to a place of care right away. It was not safe
to leave the baby there in order to get a warrant.

This particularly drastic remedy is only appropriate for situations where there is insufficient
time to go to court for authorisation because the child is in a situation of imminent harm of a
serious kind.
 Carmel Matthias & Noel Zaal, “Child in need of care or protection”
in CJ Davel and AM Skelton (eds), Commentary on the Children’s Act, Juta, 2007,
updated in 2012, page 9-13 (discussing similar provisions in the South African Children’s Act 38 of 2005)
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5.3 Follow-up to removal of child
Authority for temporary placement: A person who has removed a child must complete Form 14,
which is appended to the Child Care and Protection Regulations, to serve as authority for
placing the child in a place of safety or temporary safe care. This form must be submitted to the
person or facility where the child will be cared for at the time when the child is placed there.
They can show this authority to anyone who challenges the temporary placement of the child.
This placement authority is valid until the children’s court makes an order in the matter.
A copy of Form 14 must go to the clerk of the children’s court for inclusion in the case file.
 Child Care and Protection Act, sections 135(7), 136(6)
 Child Care and Protection Regulations, regulations 46(1)-(2), 48(2)(a)

Rules about the placement of children in places of safety
A child must be placed in a place of safety in the community or region in which the child
normally resides if this is practicable and consistent with the best interests of the child.
A child must be placed with a foster parent in preference over other types of places of safety, if
this is consistent with the best interests of the child and the interests of community safety.
Where a place of safety accommodates multiple children, children awaiting criminal trial or
sentencing must be kept separately from other children.
 Child Care and Protection Act, section 64(7)-(8)

Notice to parent, guardian and care-giver within 24 hours: The person who carried out
the removal must inform the child’s parent or guardian – or any other person who had care of
the child at the time of the removal – within 24 hours (or even sooner if possible), if that person
can be traced. If the child’s parent or guardian cannot be traced, then the investigating social
worker can use print or broadcast media as a method of contacting them.
This notice must include the reasons for the removal of the child and the date of the child’s
appearance in the children’s court. There is no prescribed form for the notice, but a copy
of Form 14 (the authority for placing the child in a place of safety or temporary safe care)
must be included.
 Child Care and Protection Act, sections 135(5)(a), 136(2)(a)
 Child Care and Protection Regulations, regulation 46(3)-(4)

Notice to clerk of children’s court by next court day: The person who carried out the
removal of the child must notify the clerk of the children’s court that the removal has taken
place by the next court day after the removal (at the latest).
The person who carried out the removal must give the clerk a copy of Form 14 (the authority
for placing the child in a place of safety or temporary safe care).
If there was no warrant, the person who carried out the removal must also give the clerk a
sworn statement saying why removal without a warrant was necessary.
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The clerk must record information about the removal
in a court register kept for that purpose and place the
documentation in the appropriate file.
 Child Care and Protection Act, sections 135(5)(b), 136(2)(b)
 Child Care and Protection Regulations, regulation 48

Access to child in temporary placement: The person
entrusted with the child’s temporary care must allow certain
people access to the child while the child protection hearing
is pending:
I a medical doctor or other health care provider
I a legal practitioner representing the child
I the designated social worker assigned to the child’s case
I any other person approved by the designated social
worker.
Depending on the circumstances of the case, the
social worker will decide if the child’s parent, extended
family members or others may have access to the child
during this period.
 Child Care and Protection Regulations, regulation 48(5)(a)

Duties of person caring for child in temporary placement:
The person who has charge of a child in a temporary place
ment must immediately notify the designated social worker
of any difficulties with the placement.
For example, the social worker should be notified of any
emotional or health problems manifested by the child,
or if someone makes threats or attempts to remove the
child from the placement.

Removal of child
with or without warrant

Parent/guardian/caregiver
must be informed
within 24 hours

Clerk of children's court
must be informed
by next court day

Hearing to review
removal and placement
within 5 days
Court may:
confirm temporary
placement
�		 order an alternative
placement
�		 order return of
child to home.
�		

Social worker
investigation and report
within 30 days

The person who has charge of a child in a temporary placement must also inform the Director
responsible for child welfare services in the Ministry if the placement has not been confirmed
by court order within seven days after the child was placed in his or her care.
The children’s court should hold a hearing to review the removal and placement within five
days. This is an extra safeguard in case this procedure fails.
 Child Care and Protection Regulations, regulation 48(b)-(c)

5.4 Hearing to review removal and placement of child
When a child is removed from his or her home, the child must be brought before a children’s
court as soon as possible – but no later than five days after the removal – for the purpose of
reviewing the removal and the placement of the child.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

�

29

The children’s court must consider the reasons for the temporary placement of the child and
any other information provided by –
I the parent, guardian or care-giver of the child
I the member of the police or the social worker involved in the removal
I any other person with relevant information.
The child, if of sufficient age and maturity, should also be consulted in line with the principle
of child participation.
The children’s court must then –
I confirm the removal of the child and the temporary placement in alternative care
I order placement of the child in other temporary alternative care
OR
I direct that the child be restored to the custody of the parent, guardian or other care-giver.
If the temporary placement is confirmed, the court order becomes the new authority for the
placement, replacing the form provided to the temporary care-giver at the time of the removal.
The children’s court may also direct the clerk of the children’s court to notify the relevant
police station commander or the registering authority for the social worker of any misuse of
power in respect of a removal.
Unless the child is returned to the usual home because the removal was not really necessary,
the court must direct the designated social worker to compile a report on whether the child is
in need of protective services within 30 days.
 Child Care and Protection Act, section 138

6. Social worker investigation
A report or information that a child may be in need of protective services will trigger an investigation
by a designated social worker, whether or not the child has been removed from the home pending
the outcome of that investigation.

6.1 Timeframe for social worker investigation
The timeframe for the investigation is shorter if there has been a temporary removal. The
investigation must be completed within 45 days if the child was NOT removed from the home,
and within 30 days if the child was removed.
The social worker doing the investigation must remember that all reports must be reviewed
by a channelling officer in the Ministry before they are submitted to a children’s court. The
social worker must be sure to allow time for this review, and time for any corrections or
additions which may be required.
The social worker who is doing the investigation can make a written request to the court for
more time to complete the investigation if necessary.
 Child Care and Protection Act section 139(1)-(2)
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SOCIAL WORKER INVESTIGATION
REPORT TRIGGERS INVESTIGATION
Report or information received that a child may be in need of protective services
Emergency REMOVAL of child

NO emergency removal of child

child brought before court
within 5 days

report of social worker investigation
due in 45 days

report of social worker investigation
due 30 days later
The social
worker report will conclude
that the child either
IS or IS NOT
in need of protective services.

MEETING THE DEADLINE
A social worker who is preparing a report on
a child who may be in in need of protective services must remember
to allow time for review of the report by the channelling officer in the Ministry,
and time for any corrections or additions which may be required.

EXTENDING THE DEADLINE
The social worker may submit a written request to the children’s commissioner
for an extension of the deadline. The children’s commissioner may
authorise an extension if there is a good reason to do so.

6.2 Procedure for social worker investigation
In order to conduct the investigation, the designated social worker may do any of the following:
I question any person who may have relevant information
I evaluate the child’s family circumstances
I evaluate the child’s environmental circumstances
The child’s environment would include the extended family, school, church and community.
I identify sources of verification for alleged neglect, maltreatment or abuse of the child
I assess the level of risk to the child’s safety or well-being
I identify protective and supportive factors in the home and broader environment
These could be forms of protection and support that are already in place, or potential aids
which could be put into place.
I assess the child’s developmental, therapeutic and other needs
I request entry into any premises to obtain relevant information
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I

I

I

enter and search any premises without a warrant IF there
is good reason to believe that the delay involved in getting
a warrant would frustrate access to relevant information
which is critical to the investigation
A residence may be searched without a warrant
ONLY IF the owner or occupier consents OR the
designated social worker reasonably believes that a
warrant would be granted but the delay in getting
it would defeat the purpose of the search.
arrange to be accompanied by a member of
the police
recommend any appropriate protective
measures or intervention in terms of the Act.

The social worker must remember to apply the principle
of child participation.
 Child Care and Protection Act, section 139(3)-(4)

I had a long talk with
Mary about her family
circumstances. She
is only 7 years old,
but she shared useful
information about her
situation. She is afraid
of the uncle who lives in
the home. She says that
he drinks something
brown in a bottle and
then starts shouting
and sometimes
breaking the furniture.
She says that she
likes living with her
mother when her
uncle is not at home.

IMMEDIATE ACTION ON POSSIBLE CRIMES
If the investigation indicates that a crime relating to child abuse, child neglect or trafficking has
taken place, the social worker must report this to the police immediately for investigation.
 Child Care and Protection Act, section 139(8)

6.3 Report for social worker investigation
Contents of report: The social work report should be compiled on Form 16, which is appended
to the Child Care and Protection Regulations. The report must contain certain information, to
make sure that it is complete and thorough.
I The report must contain the personal details of the social worker making the report.
I The report must have an introduction explaining the reasons for the investigation.
I The report must include history and background on the matter which must be decided by
the children’s court.
I The report must give reasons for the removal of the child, if there was a removal.
I The report must address factors relevant to the grounds on which a children’s court may
find that a child is in need of protective services.
These are listed in section 131 of the Act and summarised in the chart which appears in
section 1 of this chapter of the Guide.
I The report must contain details of previous interventions and family preservation services
that have been considered or attempted.
I The report must contain an evaluation of the matter to be decided by the children’s court.
I The report must include the social worker’s opinion on whether the child is in need of
protective services, and the reasons for this opinion.
The children’s court is not bound by this social worker’s opinion, but the social worker’s report
will obviously be influential – so the social worker’s opinion should be clearly explained.
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I

The report must include a motivated recommendation on the court order which is appropriate to
assist the child.
The report must list the sources of the information
it contains.
The report must contain an assessment of the
therapeutic, educational, cultural, linguistic, deve
lopmental, socio-economical and spiritual needs of
the child.
The report must address any written request by a
presiding officer to the designated social worker
concerned.

If the social worker concludes that the child IS NOT
in need of protective services, the report must also
include (if necessary) recommendations on steps to
assist the child’s parent, guardian or care-giver.
These steps could include –
z counselling
z mediation
z prevention and early intervention services
z family reconstruction and rehabilitation services
z assistance with behaviour modification or problemsolving skills
z referral to another suitably qualified person or
organisation.
If the social worker concludes that the child IS in need
of protective services, the report must also include
recommendations on appropriate protective services.
These protective services could include –
z measures to protect the child, such as alternative
placement
z measures to help the family protect a child who
is allowed to remain in the home, or to facilitate
eventual reunification if the child is removed from
the home
z any other measures which could assist the child.

SOCIAL WORKER
INVESTIGATION

TIMELINE FOR SOCIAL
WORKER REPORT
The report must be
completed and
submitted to MGECW
for review by the MGECW
channelling officer.
The report must be
corrected and
re-submitted to MGECW
if required.
The report must be
completed and approved
by the MGECW channelling
officer in time to meet the
30-day or 45-day deadline.
REMOVAL:
The report must be
submitted to court
within 30 days of a court
order confirming the removal
of a child from the home.
NO REMOVAL:
The report must be
submitted to court within
45 days of receiving
information that a child
may be in need of
protective services if
there was no removal
confirmed by the court.

 Child Care and Protection Act,

section 139(5)-(7)

 Child Care and Protection Regulations,

regulation 49(1)
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REPORT
Child
IS
in need of
protective
services.
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Review of report by channelling officer before submission to court: A signed copy of
the report must be sent to the appropriate supervisory official in the Ministry two days after it
has been completed. It can be sent by hand, by fax or by email.
This channelling officer must examine the report and respond within five days of receiving it,
unless the deadline for submission of the report to the court requires that the assessment of the
report be done more quickly. The channelling officer may require the social worker to –
(1) correct any error in the report
(2) collect additional information to supplement the content of the report
(3) consult with any person or institution identified by the channelling officer
(4) re-interview a person or institution already consulted by the social worker
(5) re-write the report in accordance with guidelines provided by the channelling officer.
The channelling officer may set a deadline for making the required improvements and
re-submitting the report for approval.
The social worker who did the investigation must submit the report to the clerk of the children’s
court within five days after the final approval of the report by the channelling officer.
When a social worker is carrying out an investigation and preparing the report on the
investigation, he or she must allow time for submitting the report to the channelling officer
for checking, as well as time to make any required improvements, while still complying with
the overall time limit set by the Act for submitting the final report (30 or 45 days, depending
on whether the child was removed from the home).
The channelling process applies to both private and State social workers. The idea is to
provide quality control so that the children’s court will receive thorough and useful reports.
 Child Care and Protection Regulations, regulations 7, 49(3), Form 16

6.4 Report: Child IS NOT in need of protective services
If the investigating social worker believes that the child IS NOT in need of protective services,
the report must be submitted to the clerk of the children’s court with a cover letter signed by
the social worker that clearly states this finding.
The letter should indicate that section 140 of the Act applies (review of social worker’s
report by children’s court).
The children’s court will make a summary review of the findings of the social worker. This
means that the court will consider the social worker’s report, without holding a child protection
hearing and receiving evidence.
The court may agree or disagree with the social worker’s conclusion:
(1) The court may confirm the opinion of the social worker that the child IS NOT in need of
protective services. In that case:
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(a) The court may make no order.
(b) The court may determine that the child “is
living in a situation which is likely to be
detrimental to the child’s best interests and
which, if not addressed, is reasonably likely
to lead to the temporary or permanent
removal of that child”.

Anyone who is unhappy
about a summary court order
for intervention can request a
full child protection hearing.
 Child Care and Protection Act,

section 140(7)

If the court makes this determination, it may summarily make an order for prevention
and early intervention, based on the recommendations contained in the social worker
report. The court may order that –
(a) specified services must be provided to the child and the child’s parent, family or
care-giver, or
(b) the child and the child’s parent, family or care-giver must participate in a specified
programme.
Such an order can cover any period up to a maximum of six months. The court
may also make an order about the monitoring of the services or programme in
question.
If the case resumes after the period of
time covered by an order for specified
prevention or early intervention services, the social worker dealing with
the case must submit a follow-up
report to the children’s court on the
progress made by the family at the
end of the specified period. After
considering this follow-up report,
children’s court may –
I hold a child protection hearing
and issue an order placing the
child in alterative care
I order the continuation of the
early intervention services or
programme for another specified period of up to six months
I make no further order.

Regulation 51, on
resumption of a case
where a child is found
NOT to be in need
of protective
services, requires
the court to hold a child protection hearing
to ascertain the best interests of the child
before making any order for alternative
placement. The entire context of the Act
suggests that it would be inappropriate
for a court to issue an order placing the
child in alternative care in the absence
of a finding that the child IS in need of
protective services at the conclusion of
such a child protection hearing.
 Child Care and Protection Act,

section 140(5)-(6)

 Child Care and Protection Regulations,

(2) The court may find that, contrary to the
social worker’s opinion, it is possible that
the child IS in need of protective services.
In that case, the court will schedule a child protection hearing.

regulation 51

 Child Care and Protection Act, section 140
 Child Care and Protection Regulations, regulation 51
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REPORT:
Child IS NOT in need of
protective services.

If family
objects to
summary
order for
interventions
they can
request full
hearing.
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Social worker report may
include recommendations
for interventions.

Court REVIEWS report:
(1) No order
(2) Order: interventions for maximum 6 months
IF in child's best interests and could prevent
future removal
(3) Full child protection hearing

If services were ordered: Court continues review
at end of intervention period. (Follow-up social
worker report required.)
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6.5 Report: Child IS in need of protective services
If the investigating social worker finds that the child
IS in need of protective services, the report must be
submitted to the clerk of the children’s court with a
cover letter signed by the social worker requesting a
date for a child protection hearing.
The letter should indicate that section 141 of the Act
applies (application for a child protection hearing).
The social worker may arrange for early intervention
services to be offered to the child or the child’s family
as an interim measure.
The next step will be a full child protection hearing.
 Child Care and Protection Act, section 141

REPORT:
Child IS in need of
protective services.

Hearing to begin within 30 days of
application for hearing by social worker

(1) Early intervention services can be provided
as an interim measure.
(2) Hearing must be completed within 60 days.

COURT:
Child needs
no help.

COURT:
Child needs early
intervention services.

ORDER:
Anything but
alternative placement.

COURT:
Child needs
protective services.

ORDER:
Child stays with
family with services.
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7. Child protection
hearing

TIMELINE for child
protection hearing

This section describes the child protection hearing process. It should be read together with Chapter 6 of this
Guide on the general operation of children’s courts.

7.1 Timeframe for child
protection hearing
Start of hearing: On receiving an application for a
child protection hearing, the children’s court must
set a hearing date as soon as possible. The start
date must be within 30 days of the social worker’s
application for a hearing.
Notice: Notice of the hearing must be sent to parties
and other interested persons at least 14 days before
the hearing begins.

Social worker
submits report to clerk of
children’s court
within 30 days or 45 days
of beginning investigation
(depending on whether
the child has been
removed from the home
in the meantime).

Clerk of children’s court
must set hearing date
within 30 days of receiving
social worker report.

Adjournments: A child protection hearing may not
Clerk of children’s court
be adjourned for longer than 14 days at a time. If an
must give notice to
adjournment of a child protection hearing is required,
interested parties
the children’s court may order that the child must –
at
least
14 days before
I remain in the existing place of safety
hearing begins.
I be transferred to another place of safety
I remain in the care of the person who was
caring for the child prior to the hearing
Children’s
Children’s
I be placed in the care of a family member
commissioner
commissioner
or other extended family member
may grant
may enquire
I be placed in temporary safe care, if the
adjournments
into
reasons for
child is not already in such care.
Delays: The children’s court may enquire
into the reason for any delays by any person
in adhering to the time-frames, and make
any order that is appropriate to deal with delays.
If the social worker is responsible for unnecessary
delay, the children’s court may notify the Registrar
of the Social Work and Psychology Council to take
appropriate action.
Conclusion of hearing: The child protection
hearing must be concluded within 60 days from
the date when the hearing started.

of no longer
than 14 days
at a time

unnecessary
delays and take
appropriate action

Children’s commissioner
MUST conclude hearing
within 60 days from
start date

Possible total timeline of up
to 135 days (4.5 months)

 Child Care and Protection Act, sections 142, 144

38

�

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

7.2 Notice of child protection hearing
Who must receive notice?: There are four categories of persons who must receive notice.
They will overlap with each other in many cases.
(1) Written notice must be given to the child’s parent, guardian or care-giver.

Who is a parent? A parent is defined as a woman or a man who has acknowledged
parentage, or been proved to be the child’s parent. This includes an adoptive parent. It
does NOT include –
I the biological father of a child conceived through rape or incest
I any person who is biologically related to a child because of donating a sperm or an
egg for artificial fertilisation
I a parent whose parental responsibilities and rights in respect of a child have been
legally terminated.
Who is a guardian? Guardian refers to a person who has been legally named as the
child’s guardian, such as someone named as a guardian in a will or appointed by a
court as a guardian after the death of a child’s parents.
Who is a care-giver? A care-giver is someone other than a parent or guardian who
takes primary responsibility for the day-to-day care of a child. It includes –
I a foster parent
I a kinship care-giver, which means a relative or close family friend who is caring for
a child with the permission of the parent or guardian, in terms of a kinship care
agreement or in terms of a court order
I a primary caretaker, which means a person, whether or not related to the child,
who takes primary responsibility for the daily care of the child with the express or
implied permission of the child’s parent or other custodian
I a person who is caring for a child in a place of safety
I the person who is the head of a facility such a children’s home or a child detention
centre where the child has been placed
I the head of a child-headed household where the child in question stays.
(2) Written notice must be given to an extended family member or other person with a close
connection to the child IF the court determines that this person has “sufficient interest”
in the hearing. A person designated by the court as having “sufficient interest” becomes a
party to the case and so must receive all relevant documentation.
Anyone can make a written request to have themselves or another person included
in this way. The investigating social worker may also make a written request to have
someone included in this way.
(3) Written notice must be given to any other party to the case.

Who else is a party to the case? The Minister, a staff member of the Ministry
authorised by the Minister and the Children’s Advocate have the right to be a party to
any proceedings before a children’s court. The child is automatically a party.
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(4) Written notice must be given to a parent, guardian or care-giver who has care of the child
in question at the time, directing that the child must be brought before the children’s court
for the hearing.
If the child is unable to participate (because the child
is an infant or ill), or is unwilling to participate,
the children’s court can order that the hearing take
place without the child. This order can be made at
the beginning of the hearing, or at any point during
the hearing. It can apply to the entire hearing, or
only to a specific issue. The test is what is in the
best interests of the child. The court must record
the reasons for not requiring the child’s presence.

After investigating this case, I can
see that the child has a very close
relationship with her stepmother.

 Child Care and Protection Act, sections 1 (definitions),
53 (parties), 57 (non-participation by child) and 143 (notice)

When must notice be given?: The clerk of a children’s
court must make all reasonable efforts to ensure that a
written notice of a child protection hearing is served at
least 14 days before the hearing begins.
 Child Care and Protection Act, section 143(1)

You can submit a written request
to the court to name her as a
person who has sufficient interest
in the child protection hearing
to become a party. Then she will
receive notice of the hearing and
have an opportunity to be heard
before the court makes its decision.

What information must the notice contain?: No
form is provided for notice to attend a child protection
hearing. However, the Act requires that the notice must
be writing and must contain:
I information about the nature of the hearing
I the date, time and place of the hearing
I the basis of the social worker’s application for a hearing
I the reasons for the removal of the child (if a removal took place)
I information on the types of orders that may be made at the conclusion of the hearing.

It is important for the people who are notified of a child protection hearing to understand
its significance.
 Child Care and Protection Act, section 143(1)

How must the notice be served?: The clerk of the court must make reasonable efforts to
serve the written notice personally or by registered post.
It appears that the broader ranges of methods of service set out in regulation 120 of the
Child Care and Protection Regulations, and in regulation 7 of the Regulations relating to
Children’s Court Proceedings – which apply to many other proceedings in children’s courts
– do NOT apply to child protection hearings. The Act states that the only acceptable methods
of service for child protection hearings are personal service or service by registered post.
 Child Care and Protection Act, section 143(1)
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7.3 Procedure for child protection hearing
The procedure at a child protection hearing is the same as in any other children’s court
proceeding. It is important to note the following points:
I

I

I

I

I

I

I

Legal representation: The court may order that the child must have separate legal
representation – paid for by one or more of the other parties, provided by State legal aid
at State expense or provided by a children’s court assistant. The court may also order that
legal representation for any other party to the case must be provided by State legal aid at
State expense.
Curator ad litem: The court may appoint a curator ad litem to assist the court by independently advancing the child’s best interests.
Pre-hearing conferences and lay forums: The court may order that the parties attempt to
resolve the matter by one of these channels. However, lay-forums will usually be inappropriate
in child protection hearings, because these arise where the family is not responding to
the child’s needs appropriately. Furthermore, the State is an important player in such
proceedings, in contrast to other children’s court matters which arise due to disputes
between family members. Note that lay-forums may NOT be held in respect of a matter
involving the alleged abuse or sexual abuse of a child – which would exclude many child
protection hearings.
Expert reports: The court will already have a social worker’s report before it in any
child protection proceeding. However, it could order another designated social worker,
a medical practitioner, a psychologist, an educational practitioner or any other expert to
carry out an investigation into the circumstances of a child and compile a written report
on any matter.
Child participation and non-participation: Any child of sufficient “age, maturity and
stage of development” has a right to participate in children’s court proceedings, and the views
expressed by the child must be given due consideration by the children’s court. Every child has
a corresponding right to choose NOT to participate in a matter, after being given sufficient
information about the matter to enable the child to make a decision on participation which
is in his or her best interests.
Special protections for children and other vulnerable witnesses: The court can
apply several mechanisms in an attempt to reduce the trauma of a court appearance for
children or other vulnerable witnesses, on their own or in combination.
Privacy and confidentiality: Child protection hearings are closed to the public, and it is
a crime to publish or disclose information that would reveal the name or identity of a child
who is a party or a witness. Records of all proceedings of a children’s court are confidential
and may be disclosed only in certain limited circumstances.
See Chapter 6 of this Guide for a detailed discussion of children’s court procedures.
 Child Care and Protection Act, Chapter 4
 Regulations relating to Children’s Court Proceedings
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8. Court orders at conclusion of child
protection hearing
The children’s court has broad discretion to make a wide range of orders in the best interests
of the child. The court must first to determine if the child IS or IS NOT in need of protective
services, in order to know what orders are available.
 Child Care and Protection Act, section 145(1)

8.1 Determining if the child IS or IS NOT in need of
protective services
When making a determination whether a child is in need of protective services, the court must
take into consideration the social worker’s report and any other report it has requested.
The court must NOT normally consider the occupation, means of income or poverty of the child’s
parent, guardian or care-giver. Such financial issues will not on their own indicate that a child
is in need of protective services. But the court can take such financial factors into account if –
I they are having an effect on the general well-being or development of the child
OR
I the child’s parent, guardian or care-giver is struggling with poverty but unable or unwilling
to accept assistance which would help the child.
 Child Care and Protection Act, section 145(2)

8.2 Court orders: Child IS NOT in need of protective services
If, after a child protection hearing, the children’s court determines that the child is not in need
of protective services, the court has several options.

(1) Return the child to the home: The court may dismiss the application and order that
the child be returned to the person in whose care the child had been before the State
intervention.
Note that such an order does not constitute an order for the custody of the child.

(2) Order early intervention to prevent future removal: If the court determines that the
child is living in a situation which is likely to be detrimental to the child’s best interests
and which, if not addressed, is reasonably likely to lead to the temporary or permanent
removal of that child, the court may order that –
(a) specified services must be provided to the child and the child’s parent, family or caregiver, or
(b) the child and the child’s parent, family or care-giver must participate in a specified
programme.
Such an order can cover any period up to a maximum of six months. The court may also
make an order about the monitoring of the services or programme in question.
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If the case resumes after the period of time covered by the order for specified prevention or
early intervention services, the social worker dealing with the case must submit a followup report to the children’s court on the progress made by the family at the end of the
specified period.
After considering this follow-up report, children’s court may –
I hold another child protection hearing and issue an order placing the child in alterative
care
I order the continuation of the early intervention services or programme for another
specified period of up to six months
I make no further order.

(3) Other orders: If the criteria for intervention are
satisfied, the court may also make any order which
can be made after a finding that a child IS in need
of protective services OTHER THAN an order for
placement in alternative care.
This means that the court could make any
of the orders listed section 145(3) of the Act,
summarised in the following section, OTHER
THAN an order for alternative care.
The purpose of allowing such orders in these
circumstances to provide more options for State
intervention which can prevent the most drastic
alternative of removal of a child from the home.

Gert’s uncle, Stephanus, has
generally been taking good care of
Gert since Gert’s father died, but
Stephanus sometimes beats Gert
severely as a form of discipline.
That is why the doctor at the
hospital reported the case to the
social worker. Stephanus must
attend one of the Ministry’s training
programmes in alternative discipline.
The social worker will monitor
the situation while he is
completing the programme.

 Child Care and Protection Act, section 146

8.3 Court orders: Child IS in
need of protective services
A children’s court that determines a child IS in need of protective services may make any
of the listed orders, on their own or in appropriate combinations. Because there are so many
possible orders, the list below groups them by type, instead of following the order of the Act.

(1) Orders about who will take care of the child
1. The person who currently has legal custody of the child will retain custody. (section
143(3)(a))
The order may include conditions. It may also be combined with an order requiring
supervision by a social worker or someone else, an order about reunification
services or an order requiring the person in whose care the child has been placed to
co-operate with the designated supervisor or to comply with any other requirement
imposed by the court. If there is a lack of cooperation or compliance the court may
reconsider the placement. (section 145(3)(d) and (5)(a))
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2.		 The child is returned to the care of the person who was caring for the child before the
child was removed (if there was a removal). (section 143(3)(b))
The order may include conditions or a supervision requirement. It may also be
combined with a separate order requiring supervision by a social worker or someone
else, an order about reunification services or an order requiring the person in
whose care the child has been placed to co-operate with the designated supervisor
or to comply with any other requirement imposed by the court. If there is a lack of
cooperation or compliance the court may reconsider the placement. (section 145(3)(d)
and (5)(a))
3. The child may remain in the care of the person
who has been caring for the child, IF that
person arranges for the child to be in a place of
care while the care-giver is temporarily away
from home (if this was the issue which led to
the finding that the child is in need of protective
services). (section 143(3)(e))
This order may be combined with an order
requiring supervision by a social worker or
someone else. (section 145(3)(d))
4. The child is placed in the care of a parent or
guardian who did NOT have care of the child
immediately before the proceedings. (section
143(3)(c))

Gerhard is generally a good
parent, but he has been leaving
his 2-year-old son Johannes in the
care of his mother while he is at
work. She is too ill to look after
Johannes, so Johannes was playing
in a busy road without supervision
on several occasions. The court
orders that Johannes may remain
with Gerhard as long as Gerhard
arranges proper care for Johannes
in a crèche while he is a work.
The social worker will follow up to
make sure that this takes place.

This order may be combined with an order requiring
supervision by a social worker or someone else.
(section 145(3)(d))
5. The child is placed, or given permission to remain, in
a child-headed household under adult supervision.
(section 143(3)(g)-(h))
6. The child must be placed in an alternative placement,
which can be –
I kinship care
I foster care
Note that there are some special
I place of safety, pending a foster care
requirements which apply to orders
placement or adoption
for alternative placements. This
I children’s home
is because it is a very serious step
I child detention centre
to take a child out of the care of a
I shared care arrangement (where
parent or family member. These
different care-givers or centres altersafeguards are discussed in section
nate in taking responsibility for the
10 of this chapter, which gives more
care of the child at different times).
detail on alternative placements.
(section 143(3)(f))
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The order may be combined with an order requiring supervision by a social worker
or someone else, an order about reunification services or an order requiring the
person in whose care the child has been placed to co-operate with the designated
supervisor or to comply with any other requirement imposed by the court. If there
is a lack of cooperation or compliance the court may reconsider the placement.
(section 145(3)(d) and (5)(a))

(2) Orders about treatment or services for the child
1.		 Medical intervention or a surgical operation is to be provided for the child.
(section 143(3)(j))
2.		 The child must receive appropriate medical, psychological or psychiatric treatment,
at State expense if necessary. (section 143(3)(k))
3. A child suspected of having suffered abuse or neglect must remain in hospital pending
further inquiry. (section 143(3)(l))
4. The child must be admitted as an inpatient or outpatient to an appropriate facility to
get treatment for addiction to alcohol, drugs or some other dependence-producing
substance. (section 143(3)(m))
5. The child must be placed in an appropriate
facility for the care of children with mental
or physical disabilities or chronic illnesses,
if the child has such a disability or illness and
it would be in the child’s best interests to be
cared for in such a facility. (section 143(3)(n))
6. The child must undergo a professional assessment, such as a physical examination or a
psychological assessment. (section 143(3)(p))

Maria has a serious mental disability.
Her mother has been tying her to a
tree because she does not know how
else to keep her safe. The doctor who
examined Maria reported to the social
worker that Maria may improve if she
has intensive therapy. Maria will spend
the next six months in a State facility
which can provide this therapy. Then
the court will re-assess the situation.

John has a
serious stutter
and struggles
to make himself
understood. As a
result, he has not
been attending
school. He must be
assessed by the
speech therapist
who works at the
State hospital in
Windhoek, to see
what options are
available to help.
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7. The child must be assisted by the appropriate State agency to get access to a public
service that the child is entitled to receive. (section 143(3)(t))
The court can also order a representative of the appropriate agency to come to
court and give reasons as to why the service has not been provided to the child. This
provision might apply, for example, to health or education services.
8. A person with a statutory duty towards the child must come to court and give reasons
as to why that duty was not fulfilled. (section 143(3)(r))

(3)		 Orders about treatment or services for the child’s parent, guardian or other
care-giver
1. The child’s parent, guardian or care-giver must undergo professional counselling or
participate in mediation, a lay-forum or some other appropriate problem-solving forum.
(section 143(3)(o))
2. A person who is involved in the matter
before the court must have some sort
of a professional assessment, such as a
physical examination or a psychological
assessment. (section 143(3)(p))

The infant Monica has been endangered
because her mother has fainted on several
occasions when there was no one else at home,
remaining unconscious for several hours.
Monica’s mother must undergo a physical
examination to see if there is a way to prevent
this from happening again. Monica will remain
with her grandmother in the meantime.

3. A person must undergo a specified
skills development, education, training,
treatment or rehabilitation programme.
(section 143(3)(q))

For example, the court might order a parent to
participate in a parenting skills programme, or to
undergo an alcohol or drug rehabilitation
programme.
4. Identified persons must take part in early
intervention programmes. (section 143(3)(x))

(4)		 Financial issues
1. The court may make a contribution order against a person who has a legal duty to
support the child. (section 143(3)(u), read with section 160(1))
If a child is placed by court order in alternative care, the court may order that a parent or
guardian pay a contribution towards the child’s care – if they have the means to do so.
This is similar to a maintenance order, but it is intended to reimburse the State for the
costs of the child’s alternative care or to provide extra maintenance support for the child.
This is explained in more detail in Chapter 16 of this Guide on contribution orders.
2. The court can make a temporary maintenance order against a person who has a legal
duty to support the child, as an emergency measure, if a maintenance order is not
already in force. (section 143(3)(v))
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(5) Orders to protect the child from neglect or harm
1. A specified person (who could be a parent)
is forbidden from maltreating, abusing,
neglecting or degrading the child.
(section 143(3)(i))

The first four orders are available
ONLY IF –
(a) the child has been or is being
maltreated, abused, neglected
or degraded by the person in
question;
(b) the relationship between the
child and that person is detrimental to the well-being or
safety of the child;
OR
(c) the child is being exposed to
a substantial risk of imminent
harm.

2. A specified person (who could be a parent)
is forbidden from having any contact with
the child. (section 143(3)(i))
3. A specified person (who could be a parent)
is ordered to leave the child’s home.
(section 143(3)(i))
4. A specified person (who could be a parent)
is allowed access to or contact with the
child only under specific conditions.
(section 143(3)(i))

(section 143(3)(i))

5. The court can make an order relating to the assignment, exercise, extension, restriction,
suspension or termination of parental responsibilities and rights in respect of a child.
(section 143(3)(s))
6. The court can make a protection order in terms of the Combating of Domestic Violence
Act 4 of 2003. (section 143(3)(w))

(6) Any other order in the best interests of the child.
1. The court has general authority to make any order appropriate in the circumstances
and in the best interests of the child. (section 143(3)(y))
This gives the court flexibility to tailor the remedy to fit the situation.

Reconsideration
of orders

Interim protection
for the child

When a court makes any order described in
this section, it may reconsider that order at
any time. The court may decide to confirm
the original order. It may also withdraw or
amend the original order if circumstances
have changed.

When a court makes any order described
in this section, it may also direct that the
child be kept in a place of safety until
the order or orders can be implemented
— but this can be for no longer than six
months.

 Child Care and Protection Act,

 Child Care and Protection Act,

section 145(5)(b)

section 145(4)
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8.4 Duration, monitoring and modification of orders
Duration: An order made by a children’s court at the end of a child protection hearing may
ordinarily cover any period up to a maximum of two years. However, after having considered
the need for creating stability in the child’s life, a children’s court may order the placement of
a child in kinship care or foster care for more than two years. In fact, it may order that such
placement shall continue until the child reaches the age of majority (age 18).
Although the court order for alternative placement may have to be renewed, a child who has
been placed in foster care, kinship care, a children’s home or a child detention centre is entitled
to remain in such care until the end of the year when the child turns 18 IF the child wishes to
do so. In addition, the child may remain in such care until the end of the year when the child
turns 21 IF the child requests permission from the Minister to remain in order to complete
education or training AND the alternative care-giver is willing and able to continue the care.
An order made at the end of a child protection hearing may not otherwise extend beyond the
date when the child in question reaches the age of majority (age 18), with one exception. An
order that directs the child to obtain treatment for addiction to drugs, alcohol or some other
dependence-producing substance may extend beyond the age of majority.
 Child Care and Protection Act, section 151(1)(a), (2), (4)-(6)

Extensions: An order made by a children’s court at the end of a child protection hearing may
be extended by a children’s court, on its own initiative or on application by a designated social
worker, for any period up to a maximum of two years at a time whenever extensions would be
in the best interests of the child. In deciding whether to extend an order, the children’s court
must take into consideration the views of –
I the child
I the parent and any other person who has parental responsibilities and rights in respect
of the child
I where appropriate, the management of the facility where the child was placed
I the care-giver of a child who was placed in alternative care
I the relevant social worker (even if the children’s court is considering the extension on its
own initiative instead of on application by a social worker).
 Child Care and Protection Act, section 151(1)(b), (3)
 Child Care and Protection Regulations, regulation 50(3)

Application by social worker for extension
A designated social worker may apply to the clerk of the children’s court for an extension of an
order made by the children’s court at the end of a child protection hearing if the social worker
considers this to be in the best interests of the child. The application must explain:
I the present circumstances of the child, including information on the child’s placement and
education, any special needs of the child and any other relevant factor
I the proposed time period of extension, which may not be more than two years
I a motivation for the proposed extension, stating why it would be in the best interests of the child.
 Child Care and Protection Act, regulation 50(1)-(2)
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Supervision and monitoring: A children’s court which makes an order at the end of a child
protection hearing may make specific directions or conditions relating to supervision or
monitoring of the order.
In every case, a designated social worker must visit a child subject to such an order at least
once every six months and may consult with the child separately from the persons providing
his or her care. The only exception is where a child is in extended kinship care, in which case
it is permissible for monitoring visits by a social worker to be less frequent.
 Child Care and Protection Act, section 151(7)

Modifications and withdrawals: An order made by a children’s court at the end of a child
protection hearing may be withdrawn, suspended or varied.
 Child Care and Protection Act, section 151(1)(c)

Other issues: The children’s court may impose or vary timelines in respect of its orders. Any
children’s court order may include an order for costs.
 Child Care and Protection Act, section 151(1)(c) read with section 47(2)

8.5 Discharge of orders
A court order made after a child protection proceeding may be discharged in the best interests
of the child by the children’s court on good cause shown, on application by –
I the child
I a member of the child’s family
I a social worker
I a member of the police
I a parent, guardian or care-giver of the child
I any other person with parental responsibility in respect of the child.
 Child Care and Protection Act, section 150
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Anna was addicted to
alcohol at age 14. She
wasn’t receiving support
from her father who
was dealing with his
own addiction. Anna was
ordered to get treatment
as an inpatient at an
addiction treatment facility.
She has completed her
treatment and her father
has successfully completed
his own addiction treatment
programme. He is now
better able to provide
Anna the support she
needs. He is applying
to have the court order
for mandatory addiction
treatment discharged.

Martha’s mother was running a
shebeen. Martha was not well-looked
after when her mother was busy with
the customers, and the noise and the
crowds were preventing her from
doing her homework. She was removed
from her mother’s care after several
incidents when shebeen customers
touched her inappropriately and she has
been living with her grandmother since
then. Martha’s mother got a job as a
cleaner in an office, and closed down
the shebeen. She also successfully
completed a programme on parenting
skills. She has been visiting Martha
regularly. She feels ready to take
better care of Martha now, so she
is applying to have the court order
for kinship care discharged so that
Martha can return to live with her.

I made an order one year
ago permitting Andrew to
remain with his parents
under social worker
supervision. The social
worker reports that both
parents have taken a training
course to learn how to deal
with Andrew’s autism. They
are also getting regular
support from an NGO that
deals with autistic children.
They have applied for a
discharge of the court order
because they feel that the
supervision is no longer
needed. The social worker
who has been supervising
the case agrees. I am going
to discharge the order now.

9. Court orders in terms of the
Criminal Procedure Act
The Criminal Procedure Act 51 of 1977 provides for placements of juveniles awaiting trial and
convicted juvenile offenders in places of safety and residential child care facilities. In the relevant
provisions of the Criminal Procedure Act, the term “juvenile” refers to persons under the age of 18.

9.1 Temporary placements of children in conflict with the law
The Criminal Procedure Act provides for the placement of a juvenile awaiting trial in a place
of safety in lieu of release on bail or detention in custody.
The Criminal Procedure Act also provides for the temporary placement of a convicted juvenile
in a place of safety or a “place of detention” until an order for detention in a “reform school”
(which is now referred to as a “child detention centre”) can be put into place.
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The Children’s Act, which was replaced by the Child Care and Protection Act, described a
“place of safety” as any place established for this purpose, including any police station, hospital,
or other place suitable for the reception of a child. It described a “place of detention” as a place
established or approved “for the reception and detention of children awaiting trial or sentence,
or awaiting removal to a reform school”.
“Places of safety” would now refer to places of safety established under the Child Care and
Protection Act. Unlike the previous law, the current law explicitly prohibits the use of a police
station as a place of safety. Also, it should be noted that a child may be placed in a children’s
home in terms of an order issued under the Criminal Procedure Act only if the children’s home
provides secure care and a programme for the reception and development of children who need
secure care.
There is no reference to “places of detention” in the Child Care and Protection Act. It substitutes
the concept of “secure care”, which is defined as “the care of a child which involves the physical
containment of children who require such containment to prevent potential harm to themselves
or others, including the physical containment of children awaiting trial or sentence”. The
current law provides for placement of a child awaiting trial or sentence, or otherwise placed
in terms of the Criminal Procedure Act, in any children’s home which provides a programme
for the reception, development and secure care of children. Child detention centres may also
be used for the reception, care and training of children placed in terms of any order under the
Criminal Procedure Act. Thus, it appears that temporary placement of a convicted juvenile
awaiting transfer to a child detention centre could be in a place of safety, a children’s home or
another child detention centre.
Any facility which accommodates multiple children must ensure that children awaiting criminal
trial or sentencing are kept separate from other children at all times.
 Criminal Procedure Act 51 of 1977, sections 71(2) and 290(4)
 Children’s Act 33 of 1960 (now repealed), sections 1 and 38

 Child Care and Protection Act, sections 1, 64(7)-(8), 68(2)-(3), 69(1)(a)

9.2 Confinement of convicted children in a child detention
centre
The Criminal Procedure Act allows a court to impose detention in a “reform school” as defined
in the previous Children’s Act in lieu of other punishment (or in combination with a fine) for a
convicted offender who is under age 18. Confinement in a “reform school” is also a competent
sentence for an offender between the ages of 18 and 21. However, this is not a competent
sentence for murder unless the murder involved a woman convicted of the murder of her newborn child, or where there are some other extenuating circumstances.
The previous Children’s Act described a “reform school” as a place established by the State “for
the reception, care and training of children and persons committed thereto under this Act or
any other law”, including “training ships in territorial waters”. The Child Care and Protection
Act provides that a reference in any other law to a “place of detention” or a “reform school” for
juvenile offenders is now understood to be a reference to a child detention centre.
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Criminal Procedure Act 51 of 1977
Age at time of order for
detention in a reform school

Maximum age
of detention

Period of remaining under
protection of management
of reform school

under age 16

age 18

until age 21

between age 16 and age 18

age 21

until age 23

over age 18

age 23

until age 25

The Criminal Procedure Act provides maximum ages for periods of detention in a “reform
school”, and also provides for periods during which a person discharged from a “reform school”
remains under the protection of the management of that reform school (unless the person in
question is discharged from such protection by a children’s court at an earlier stage). In terms of
the Criminal Procedure Act, the Minister responsible for administering the Children’s Act (or
that Minister’s delegate) may extend a period of detention in a reform school for further periods
from time to time – provided that this extension does not go beyond the end of the total “period of
protection”. However, there does not seem to be anything analogous to the “period of protection”
in the Child Care and Protection Act, which refers only to “the duration of the placement”.
 Criminal Procedure Act 51 of 1977, sections 290, 291(1)-(2)
 Children’s Act 33 of 1960 (now repealed), sections 1, 39(2)

 Child Care and Protection Act, sections 1 (definition of “child detention centre”), 149

9.3 Conversion of criminal trials into child protection
proceedings
In terms of the Criminal Procedure Act, during the criminal trial of a juvenile accused on
any charge, the court may convert the trial into a child protection proceeding in a children’s
court. At the end of this proceeding, the juvenile may be placed in an appropriate facility or in
other alternative care. (The other orders which are competent in child protection proceedings
would also be applicable.)
The Criminal Procedure Act also provides that the conversion to a child protection proceeding
can take place even after conviction, in which case the conviction will be nullified. This allows
for the possibility that information which suggests the need for such an approach might come
to light only during sentencing.
Under the previous Children’s Act, a children’s court had the power to make one of the following
orders:
“(a) order that the child be returned to or remain in the custody of his parent or guardian
or of the person in whose custody he was immediately before the commencement of
the proceedings; or
(b) order that the child be placed in the custody of any suitable foster parent; or
(c) order that the child be placed under the control of an approved agency; or
(d) order that the child be sent to a children’s home; or
(e) order that the child be sent to a school of industries.”
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The Child Care and Protection Act provides for similar orders for a child found to be in need
of protective services, while also giving the court even more options for tailoring the order to
fit the situation.
 Child Care and Protection Act, section 145
 Children’s Act 33 of 1960 (now repealed), section 31(1)
 Criminal Procedure Act 51 of 1977, section 254

Mary, age 14, was charged with shoplifting food. The trial court referred
this case to this children’s court for a child protection hearing. The social
worker investigation indicates that Mary is an orphan with no one to look
after her. She appears to have stolen food because she was hungry and did
not know where to go for help. She has never been in trouble with the law
before. No family members have been located who can care for Mary, so I
am going to place her in foster care. The social worker report also indicates
that Mary is severely traumatised by the loss of her family in a terrible
car accident, so I am also going to order psychological counselling for her.

More Information
For information on guidelines for the confinement of young offenders, see these documents on international
standards:
I United Nations Standard Minimum Rules for the Administration of Juvenile Justice
www.ohchr.org/Documents/ProfessionalInterest/beijingrules.pdf
I United Nations Rules for the Protection of Juveniles Deprived of Their Liberty
www.un.org/documents/ga/res/45/a45r113.htm

10. Alternative placements
Alternative placements are generally temporary placements necessitated because of some problem
in the home environment which has made the child unsafe there, or because the child in question
is in conflict with the law. This section discusses alternative placements after a child protection
proceeding held in terms of the Child Care and Protection Act. Some of the rules also apply to
placements made in terms of the Criminal Procedure Act.

UN Guidelines for the Alternative Care of Children (2010)
Where the child’s own family is unable, even with appropriate support, to provide adequate
care for the child, or abandons or relinquishes the child, the State is responsible for protecting
the rights of the child and ensuring appropriate alternative care …. It is the role of the State … to
ensure the supervision of the safety, well-being and development of any child placed in alternative
care and the regular review of the appropriateness of the care arrangement provided.
 UN Guidelines, paragraph 5
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10.1 Special duties of children’s courts in respect of
alternative placements
Before a children’s court makes an order for the removal of a child from the care of his or her
parent, guardian or care-giver, the court must consider several issues additional to the finding
that the child is in need of protective services.
(1) The court must be satisfied that removal of the child is in the child’s best interests, with
due regard to the child’s need for family preservation and reunification.
(2) The court must consider the best way of securing stability in the child’s life.
(3) With stability in mind, the court must consider placement options in a specified order of
preference, unless some special circumstance would justify a departure from this order of
preference in the best interests of the child. The order of preference prioritises family care,
followed by care in a family-like environment, with institutional care being in most cases
the least desirable option. The idea is that the court will consider the possible options in
the order of preference, rejecting any of the options that are not possible or appropriate in
the circumstances.
Option 1: Remain in the usual home under supervision
Leave the child in the care of the usual parent, guardian or care-giver under the
supervision of a designated social worker, mindful that the child’s safety and well-being
must receive first priority.
Option 2: Go to another parent or guardian
Place the child in the care of a parent or guardian who did not have care of the child
immediately before the children’s court proceeding.
Option 3: Kinship care or adoption by family members
Refer the child to a designated social worker for possible conclusion of a kinship care
agreement, either temporarily or permanently, or make the child available for adoption
by the child’s family members.
Option 4: Temporary foster care
Place the child in temporary foster care as geographically close to the parent, guardian
or care-giver as possible, to encourage visitation.
Option 5: Permanent foster care or adoption by non-family members
Place the child in permanent foster care or make the child available for adoption by
persons who are not extended family members. Adoptive parents should preferably be
of similar ethnic, cultural and religious backgrounds.
Option 6: Short-term placement in a place of safety or children’s home
Place the child in a place of safety or a children’s home for a limited period to allow for
the reunification of the child with the parent, guardian or care-giver, with the assistance
of a designated social worker.
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Option 7: Placement in a place of safety, children’s home or child detention centre
Place the child in a place of safety, a children’s home or a child detention centre, with
or without terminating parental responsibilities and rights of the parent, guardian or
care-giver.
 Child Care and Protection Act, section 147(1)

TECHNICAL NOTE:
In section 147(1), the phrase “making the child available for adoption by extended family members”
is repeated in paragraphs (iii) and (v). The repetition in (v) appears to be an error.

…[I]nstitutional care may sometimes be the best placement for some children — for example
if the child has suffered multiple foster care breakdowns, or when large families of siblings
wish to remain together, or for older children nearing independence.
 Implementation Handbook for the Convention on the Rights of the Child,
UNICEF, 3rd edition, 2007, page 282

Rules about the placement of children in places of safety
A child must be placed in a place of safety in the community or region where the child normally
resides if this is practicable and consistent with the best interests of the child.
A child must be placed with a foster parent in preference over other types of places of safety, if
this is consistent with the best interests of the child and the interests of community safety.
Where a place of safety accommodates multiple children, children awaiting criminal trial or
sentencing must be kept separately from other children.
 Child Care and Protection Act, section 64(7)-(8)

Rules about the placement of children in children’s homes
Where possible, a child must be placed in a children’s home in the community or region where
the child normally resides.
 Child Care and Protection Act, section 68(2)-(3)

Rules about the accommodation of children in any facility
If any facility accommodates children awaiting criminal trial or sentencing, these children must
be kept separately from other children.
 Child Care and Protection Act, section 71(2)
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10.2 Transfer of certain parental rights and responsibilities
at placement
If a child is placed by a court order in alternative
care under the Child Care and Protection Act or
the Criminal Procedure Act, any existing right of
custody or control over that child is transferred to the
foster parent, kinship care-giver or the management
of the residential child care facility for the duration
of the placement. This includes the power to make
decisions about the child’s day-to-day care.

The management of a residential
child care facility may delegate any
of its powers over the child to the
manager of the facility.
 Child Care and Protection Act,

section 149(5)

Certain duties are also transferred to the alternative care-giver:
I

I

I

I

I

The alternative care-giver has a duty to promote the child’s well-being and development,
particularly in respect of education and health
The alternative care-giver has a duty to encourage the child to have contact with parents,
extended family members and friends, unless such contact is prohibited by a court order
or contrary to the child’s best interests
The alternative care-giver has a duty to inform the child’s parents, guardian or other
previous care-giver of the child’s progress
The alternative care-giver has a duty to assist the relevant social worker to arrange for the
child to be returned home for a specified trial period, where this is consistent with the
child’s best interests
Where a child is unable to return to his or her parents, the alternative care-giver has a duty
to encourage and assist the child to become independent and self-reliant.

Some powers and duties relating to medical care are transferred to the alternative care-giver:
I
I

The alternative care-giver must obtain basic medical intervention for the child if necessary.
The alternative care-giver must ensure that the child obtains a surgical operation if the child
urgently requires the operation and deferring it to permit consultation with the parent or
other previous care-giver would prejudice the child’s health or welfare.
 Child Care and Protection Act, section 149(1)-(2), (4)

Powers which are NOT transferred to the alternative
care-giver:
I the power to grant permission for the child to
leave the country
I the power to deal with the property of the child
I the power to consent to the marriage of the child
I the power to consent to the adoption of the child.

A person may NOT use
corporal punishment on any
child who is in alternative
placement by court order.

 Child Care and Protection Act,

 Child Care and Protection

sections 88, 149(3)
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10.3 Family access to children in alternative placements
A children’s court which orders placement of a
child in alternative care may make an order regarding regular access to the child by any member of
the child’s family, including a step-parent, or any
other person if the court finds that access would be
in the child’s best interests. The court may impose
any conditions relating to such access as it consi
ders appropriate.

Failure to keep children in
contact with their parents may
occur when the State makes
arrangements for them to live
away from home […]. The loss
of contact may be convenient to
the caregiver, particularly when
the child’s parents appear to be
hostile, disruptive or irrelevant to
the child’s progress; arguments
are sometimes raised that the
child needs to ‘settle in’ or that
seeing parents upsets the child.
However, evidence strongly
suggests that children are
less likely to be reunited with
their parents if contact is not
maintained with them during
the early months of alternative
care. Planning of placements
should secure that contact can be
easily maintained by the parents,
who may be unable to travel
distances or visit at set times.

 Child Care and Protection Act, section 148

Naomi was placed in court-ordered kinship care after
her father abused her while her mother remained silent.
I am going to forbid access by her father because she is
terrified of him. However, her mother may visit Naomi
weekly under social worker supervision. Naomi was very
upset by her mother’s failure to protect her, and they
are going to need some help to repair their relationship.

 Implementation Handbook for the
Convention on the Rights of the Child,
UNICEF, 3rd edition, 2007, page 123

10.4 Duty not to abuse, neglect or
abandon child
It is a crime for any care-giver who voluntarily cares for a child,
either indefinitely or temporarily, to abuse or deliberately
neglect the child, or to abandon the child. This includes any
alternative care-giver. The punishment can be a fine of up to
N$50 000, or imprisonment for up to 10 years, or both.
 Child Care and Protection Act, section 254

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

�

57

10.5		Grants
There is more detailed information about grants in Chapter 28 of this Guide on grants.
There are various grants designed to offset the costs of caring for children placed in alternative
care.
I Residential child care facility grants are available to places of safety, children’s home or
child detention centres.
I Foster parent grants are available to foster parents. These grants are not means-tested and
are generally payable as long as the child is in alternative care.
I When a child is being cared for in court-ordered kinship care, the family may be eligible for
a State maintenance grant, if the means test is satisfied.
I A child in alternative care may be eligible for an additional child disability grant in some cases.
A child’s parent or guardian may be required to contribute towards the child’s maintenance by
means of a contribution order or a maintenance order, depending on the circumstances.
In any case where there is a court order for alternative care, the court may order a
person who has a legal duty to support the child (usually a parent) to pay a contribution
towards the costs of the child’s care, if they have sufficient means. A contribution order is
designed to reimburse the State for the costs of the child’s alternative care, or to provide
extra maintenance support for the child. A contribution order which is made in respect of
an alternative placement is usually made in the same court proceeding as the alternative
placement. This is explained in more detail in Chapter 16 of this Guide on contribution
orders.
An application for a grant on behalf of a child in alternative care must be accompanied by a
copy of the relevant court order. A facility which is applying for a grant for a child must also
provide proof that it is registered in terms of the Act.
It is a crime to receive a grant for a child under false pretences. It is also a crime to fail to
use a child grant for the benefit of the child. The penalty for either offence is a fine of up to
N$4 000, or imprisonment for up to 12 months, or both. The person who wrongfully received
the grant money or used it for an improper purpose might also have to repay the money to the
government.
A child placed in alternative care by a court order issued in terms of the Child Care and
Protection Act is entitled to certain automatic fee exemptions:
I free basic education in State schools, including automatic exemption from contributions to
any School Development Fund
I subsidised school uniforms, shoes and stationary
I free basic health care
I exemption from payment of any fees when applying for official documents from any organ
of state.
 Child Care and Protection Act, section 242-244, 246, 249-250
 Child Care and Protection Regulations, Chapter 14
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10.6 Long-term planning
A children’s court may order a designated social worker to facilitate the reunification of the
child with the family, if this is in the best interests of the child. This social worker must:
I investigate the causes of the removal of the child from the family home
I address those causes and take precautionary action to prevent a recurrence
I provide counselling to both the child and the family before and after reunification.
However, in some cases, reunification may not
be feasible. When the court issues an order for
the removal of the child from the care of the
child’s parent or care-giver, it may include instructions for the implementation of a plan for
permanent alternative care.

I was involved in the removal of Grace from
her home. Her mother was an alcoholic and
her father was dead. Her mother successfully
completed a rehabilitation programme, and
has been sober for six months now. I am
supervising some visits between them to
help Grace get over her resentment of her
mother’s past drinking, and to help her mother
regain confidence about parenting. They are
making progress, and I hope that Grace can
return home before the end of the year.

As noted above, a child who has been placed
in foster care, kinship care, a children’s
home or a child detention centre is entitled
to remain in such care until the end of the
year when the child turns 18 IF the child
wishes to do so. In addition, the child may remain
in such care until the end of the year when the
child turns 21 IF the child requests permission
from the Minister to remain in order to complete education or training AND the Minister
finds that the alternative care-giver is willing
and able to continue the care.
 Child Care and Protection Act,

sections 147(2)-(3), 151(5)-(6)

10.7 Absence from alternative
placement

I am busy with the case of Matthias.
He was living on the streets in Windhoek
after his parents and his two aunts all died in
a tragic shack fire. He is now staying with his
uncle in the south in court-ordered kinship
care, and we are helping the uncle to do
the paperwork to adopt Matthias formally.
Both of them are having trauma counselling
to help them deal with their grief.

Leaves of absence: The rules on leave of absence
from alternative care are different, depending
on whether there is a court order for alternative
placement, or whether the child is in temporary
care pending a court decision.

Who can give permission: In general, leaves of absence from alternative placements in foster
care or residential child care facilities (places of safety, children’s homes or child detention
centres) may be granted to a child by the management of the relevant residential child care
facility, or by the child’s foster parent or other care-taker.
However, if the child is in temporary care pending a decision or court order on the placement
of the child – in a residential child care facility, a shelter or some other temporary safe care –
then only the Minister can grant a leave of absence.
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There is one exception: If the child’s absence from such temporary care is due to involvement
in a cultural, artistic, social or sporting activity for a period not exceeding three days,
supported by a signed letter from the person in control of the activity, then the leave of
absence may be given by the management of the facility, the foster parent or other care-taker.
In any of these situations, if a child has been placed under the supervision of a designated social
worker, any leave of absence requires the approval of the social worker.
 Child Care and Protection Act, section 87(1)-(2)

Criteria: A leave of absence may be granted to a child in foster care or a residential child
care facility ONLY IF (1) the leave will serve the best interests of the child and (2) suitable
arrangements for the accommodation, care and supervision of the child have been made by
a social worker for the duration of the child’s leave.
 Child Care and Protection Regulations, regulation 22(1)

Who can cancel permission: The person who permitted the leave of absence also has the
power to cancel it at any time. In the case of foster care, the supervising social worker can also
cancel the leave of absence.
If a child’s leave of absence is cancelled, the person who cancelled it must take all reasonable
steps to ensure that the child is returned to the care of the foster parent or the relevant
facility.
 Child Care and Protection Act, section 87(3)-(5)

Duration: The leave of absence may be granted for a period of up to six weeks.
Longer leaves of absence may be granted only by –
I the designated social worker who is supervising the child’s placement, or
I the Minister, where there is no social worker exercising supervision.
 Child Care and Protection Regulations, regulation 22(2)

Monitoring: The relevant social worker must monitor the child’s return and report the child’s
return, or failure to return, in writing to the Minister without delay.
If a child’s leave of absence is cancelled, the person who granted the leave or the social
worker who approved it must take all reasonable steps to ensure that the child is returned.
 Child Care and Protection Act, section 87(5)
 Child Care and Protection Regulations, regulation 22(3)

Prohibition on leaving Namibia: A child in foster care or a residential child care facility
may not leave Namibia without the permission of the Minister, who may impose terms and
conditions to protect the child’s best interests.
 Child Care and Protection Act, section 88
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Unauthorised removal of child: It is a crime for any person, without reasonable cause, to
remove a child from alternative care without the authority or permission of the person responsible
for the care of the child. The punishment is a fine of up N$4 000, imprisonment for up to 12
months, or both.
 Child Care and Protection Act, section 152

Dealing with a child who is absent without authorisation: An unauthorised absence from
alternative care could result when a child has run away, or failed to return from a leave of absence.
The procedure for dealing with such cases includes safeguards for the child’s safety. This
is important because it is possible that the child ran away to escape some form of abuse or
mistreatment.
If the police or a social worker has reasonable grounds to believe that the child in question
is present at a certain place, they are empowered to enter and search the premises without a
warrant to find the child.
A residence may be searched without a warrant ONLY IF the owner or occupier consents
OR the designated social worker reasonably believes that a warrant would be granted but
the delay in getting it would defeat the purpose of the search.
Police may use reasonable force to overcome any resistance. For example, it is permissible to
break a door or window in order to gain entry if necessary, after first announcing the purpose
of the visit and demanding entry.
An absent child who is apprehended must be brought before a children’s court within five days for
an enquiry into the reason for the unauthorised absence. Depending on what is in the child’s
best interests, the child may be returned to the place of alternative care, or sent to a place of
safety, until the enquiry takes place.
During the enquiry, the children’s commissioner must give the child an opportunity to explain
the absence. The children’s commissioner may allow the child to give the explanation in private –
outside the presence of the parent, guardian, foster parent or personnel of the facility concerned
– if this is in the child’s best interests.
At the end of the enquiry, the children’s commissioner has two options, depending on what is
in the best interests of the child:
(1) The court can order that the child must return to the alternative care where the child was
before the unauthorised absence, with or without conditions.
(2) The court can order that the placement of the child must be changed, in which case the
clerk of the children’s court must give notice of the change to the child’s parent or guardian
AND the person or facility where the child was placed at the time of the unauthorised
absence (unless these persons were present at the enquiry).
It is a crime do anything, directly or indirectly, to help a child who is absent from a placement
without authorisation UNLESS this is done in good faith or in the best interests of the child.
It is also a crime to prevent a child from returning to a placement after an enquiry has been
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held to examine the situation
and the children’s court has
ordered the child to return.
The punishment is a fine of up
to N$4 000, or imprisonment
for up to one year, or both.
 Child Care and Protection Act,

section 89

10.8 Transfers

I am Robert’s teacher. Robert
told me that he ran away from
the children’s home because
one of the staff members was
bullying and hitting him. Robert
really seemed scared to go
back. I let him stay with me
for a day, until I could find his
social worker and make sure
that there would be a proper
investigation of his situation.

Although stability is important in a child’s life,
there may be situations where it would be in the
best interests of the child to be transferred from
one alternative care situation to another.
Also, every child in a facility must be transferred if
the facility is voluntarily closed, or closed because
the Minister cancels that facility’s certificate of
registration.
In relation to transfers of a child in alternative care,
the term “child” includes a person who is between
the age of 18 and 21 years. This is because the
rules on alternative placements allow children to
remain in alternative care until the end of the year
when they reach age 21 in some cases.
Transfers generally take place by means of a written
directive from the Minister.
A proposed transfer begins with a written report
from a designated social worker. This report must
contain:
I an assessment of the best interests of the child
I a consideration of possible reunification of the
child with his or her immediate family or other
family members
I a report on consultations held with –
z the child concerned
z the parent or care-giver of the child, if available
z the facility or person caring for the child at
present
z the facility or person who would care for the
child after the transfer.
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What would be
the consequences
of resistance to
the transfer by one
of the persons
consulted?
The ordinary meaning of
‘consult’ would indicate a duty…
to receive input and have bilateral
communication with everyone
designated… before finalising the
transfer. A veto power for those
indicated on the list would not
seem to be indicated by ‘consult’.
However, for practical reasons
something close to this may well
be enjoyed by the proposed
destination centre or person.
It may be submitted that a
head would need exceptionally
good and transparently
best-interests related grounds
for transferring against the
wishes of a destination
centre or person.
 Noel Zaal and Carmel Matthias,
“Alternative care” in
CJ Davel and AM Skelton (eds),
Commentary on the Children’s Act,
Juta, 2007, updated in 2012, page 11-15
(discussing similar provisions in the South
African Children’s Act 38 of 2005)
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If the Minister is considering a transfer of a child from a
secure facility to a less-secure facility, the Minister must
be satisfied that the transfer will not be prejudicial to
other children.
In general, the Minister can independently authorise
transfers from a more-secure placement to a similar or
less-secure placement – such as a transfer from a child
detention centre to a children’s home or foster care, or a
transfer from one children’s home to another. However,
transfers from a less-secure placement to a more-secure
placement must be approved by a children’s court.
The Minister may direct the transfer of a child in the
following circumstances, without the approval of the
children’s court –
z from one foster care situation to another foster care
situation
z from foster care to kinship care
z from one residential child care facility to another
residential child care facility of the same type
z from one residential child care facility to another
residential child care facility of a less-secure type.
The Minister may direct the transfer of a child in the
following circumstances, subject to the approval of the
children’s court –
z from court-ordered kinship care to foster care
z from court-ordered kinship care to a place of safety,
children’s home or child detention centre
z from foster care to a place of safety, children’s home
or child detention centre
z from a residential child care facility to a more-secure
residential child care facility.
If the children’s commissioner does NOT ratify a proposed
transfer, the clerk of the court must in writing communicate
the decision to the Minister without delay. The children’s
commissioner may direct that other appropriate steps be
taken in terms of the Act.

PROCEDURE
for transfers

Consultation by
social worker with
relevant persons

Social worker report on
proposed transfer

Written directive from
Minister for transfer

Ratification by children’s
court if transfer is to a more
secure placement

Transfer takes place under
social worker supervision

Integration into new
placement monitored by
social worker

A transfer from one
placement to another
is likely to have a
significant impact on
the child. It should be
carefully considered.

Certain additional conditions apply to any transfer:
(1) The transfer must be managed under the supervision of a designated social worker, who will
monitor the child’s integration into the new placement.
(2) The Minister may revoke the transfer at any time.
(3) The Minister must revoke the transfer if the child and the designated social worker
request this.

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

�

63

A directive to transfer a child cannot on its own extend the time period of the original
placement order made by the court. Court orders must be extended by the court in the usual
way if this is in the child’s best interests. If the court order is not extended, the transfer is
applicable only for the remainder of the time period covered by the original court order for
alternative placement.
The written transfer directive will be proof of eligibility for grants appropriate to the situation
– which might be a State maintenance grant, a foster parent grant, a residential child care
facility grant or a child disability grant.
 Child Care and Protection Act, sections 81-82
 Child Care and Protection Regulations, regulation 20

When transfers require ratification by a children’s court
From

To

Court approval
required?

court-ordered kinship care

foster care

yes

court-ordered kinship care

residential child care facility

yes

foster care

kinship care

no

foster care

foster care

no

foster care

residential child care facility

yes

residential child care facility

less-secure residential child care facility

no

residential child care facility

similar residential child care facility

no

residential child care facility

more-secure residential child care facility

yes

Ratification procedure: If the transfer must be ratified by the children’s court, the Minister must
submit the proposed directive to the clerk of the children’s court with a copy of the social worker’s
report within seven days of deciding to recommend the transfer. The transfer may take place only
after a children’s commissioner has approved the proposed transfer, signed the directive, affixed the
official stamp of the relevant children’s court to the directive and returned it to the Ministry. This
process must take place without delay.

10.9 Discharge from alternative placement
Alternative placements are ordinarily meant to be temporary measures. In the typical case,
the goal is to reunite the child with the family – although this may not always be possible. A
discharge can take place before the expiry of the court order for alternative placement.

Conditional discharge: A conditional discharge is essentially a discharge that takes place
on a trial basis. The Minister can discharge a child from a placement in alternative care to the
care of the child’s parent, guardian or former care-giver (the person from whose care the child
was removed).
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A conditional discharge begins with a written report from
a designated social worker. This report must contain:
I an assessment of the best interests of the child
I a consideration of the prospects for reunification of the
child with his or her immediate family or other family
members
I a report on consultations held with –
z the child concerned
z the parent or care-giver of the child in whose care
the child is to be placed
z the facility or person in whose care the child is at
present.
After considering the social worker report, the Minister
may give a written directive for the conditional discharge
of a child. This directive must specify any conditions which
are imposed on the child or the care-giver in question.
Any conditional discharge must be supervised by a desig
nated social worker, who must visit the child at least once
a month during the period of conditional discharge, to
monitor the reunification of the child with the child’s
parents, guardian or former care-giver.

PROCEDURE
for discharge

Consultation by
social worker with
relevant persons

Social worker report on
proposed discharge

Written directive from
Minister for conditional or
final discharge

Temporary monitoring by
social worker

The Minister may at any time revoke the conditional discharge and return the child to the place
where the child was before the conditional discharge took effect, or place the child in other
alternative care of the same type.
The Minister must revoke the conditional discharge if both the child and the designated social
worker request this.
If any condition of the conditional discharge is violated, the social worker concerned may bring
the child before a children’s court, which may, after an inquiry, vary the directive issued by the
Minister or make a new order.
 Child Care and Protection Act, section 83

Final discharge: A final discharge brings an alternative placement to an end. The Minister can
discharge a child from a placement in alternative care, meaning that the child returns to the care
of the parent or guardian (or someone delegated by them). A discharge may be preceded by a
conditional discharge, but this is not necessary in every case.
A discharge from an alternative placement begins with a written report from a designated
social worker. This report must contain:
I an assessment of the best interests of the child
I a consideration of the prospects for reunification of the child with his or her immediate
family or other family members
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I

a report on consultations held with –
z the child concerned
z the parent or care-giver of the child, if available
z the facility or person in whose care the child is at present
z the person in whose care the child would be placed upon
discharge.

After considering the social worker report, the Minister may give a
written directive discharging a child from foster care, court-ordered
kinship care or a residential child care facility from the date specified
in the notice.
If the final discharge does not follow on a conditional discharge, it must
be supervised by a designated social worker, who must visit the child
at least once a month for six months after the date of the discharge.
A discharge directive relieves the foster parent or residential child
care facility from any further responsibilities with respect to the child
in question.
 Child Care and Protection Act, section 84

These possibilities for discharge from alternative
placements are additional to the possibility of obtaining
a discharge of the court order which authorised the
placement. See section 8.5 of this chapter on the
general procedure for discharge of court orders.

Thomas was being
sexually abused by his
stepfather. His mother
suspected this, but
did nothing to protect
him. Thomas was
traumatised. He was
placed in a children’s
home which had an
excellent programme
for abused children.
In the meantime,
his stepfather was
charged for sexual
assault, convicted
and sentenced to
15 years in prison.
His mother’s sister
has come to live in
the household to help
out. The social worker
has recommended
discharge, and I am
convinced that it is now
safe and appropriate
for Thomas to
return home.

10.10 Death of a child in alternative care
There are special reporting duties in a case where –
I a child dies while in foster care
I a child dies on the premises of a registered facility
I a child dies from injuries received at a registered facility (such as where an injured child
dies later in hospital) or
I a child dies while in the care of any facility in terms of a court order or a written directive
from the Minister.
In these cases, the foster parent or management of the facility must immediately report the matter
to a member of the police and to the relevant social worker. The police or the social worker must
immediately notify the child’s parent, guardian or family and carry out an investigation into the
cause of the child’s death.
 Child Care and Protection Act, section 86

TECHNICAL NOTE:
The wording of the Act is somewhat ambiguous on whether it is the duty of the social worker or the police
to notify and investigate. The social worker and the police could liaise on their respective roles.
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11.		 Appeals and reviews
Decisions of children’s court: Any party
involved in a matter before a children’s court
may appeal to the High Court against the
decision of the children’s court.
Decisions by other persons: Any person
who is unhappy with a decision made in
relation to child protection proceedings
other than a decision made by the children’s
court – such as a decision by the Minister
on a transfer or a discharge – may appeal to
the children’s court against that decision.
The children’s court must make a decision
on the appeal within 90 days. A person
who is not happy with the outcome of the
appeal to the children’s court may ask the
High Court to review the appeal decision.

PROCEDURE
for appeals and reviews

Decision
originally made
by children’s
court

Decision originally
made by decisionmaker other than
children’s court

Appeal to
High Court

Appeal to
children’s court

Further review by
High Court possible

 Child Care and Protection Act, sections 46, 85

What is the difference between an appeal and a review?
Appeal

Review

An appeal considers the merits of a decision —
but usually focuses only on the application of
the law to the facts by the original decisionmaker. The appeal court may replace an
incorrect order, ruling or judgment with its
own judgment, or return the case to the lower
court for a new decision.

A review involves more limited intervention
by a court than an appeal. The reviewing
court checks to see that the correct law and
procedure were followed and that the decision
was reasonable. In a review, a higher court
will not overturn a decision just because it
disagrees with the outcome if the process
was correct and reasonable.

UN Guidelines for the Alternative Care of Children (2010)
Organizations and authorities should make every effort to prevent the separation of children
from their parents or primary caregivers, unless the best interests of the child so require, and
ensure that their actions do not inadvertently encourage family separation by providing services
and benefits to children alone rather than to families.
 UN Guidelines, paragraph 155

Guide to Namibia’s Child Care and Protection Act 3 of 2015

�

Chapter 14: Children in Need of Protective Services

�

67

Alternative Care
11. All decisions concerning alternative care should take full account of the desirability, in
principle, of maintaining the child as close as possible to his/her habitual place of residence, in
order to facilitate contact and potential reintegration with his/her family and to minimize disruption
of his/her educational, cultural and social life.
12. Decisions regarding children in alternative care, including those in informal care, should
have due regard for the importance of ensuring children a stable home and of meeting their basic
need for safe and continuous attachment to their caregivers, with permanency generally being a
key goal.
13. Children must be treated with dignity and respect at all times and must benefit from
effective protection from abuse, neglect and all forms of exploitation, whether on the part of care
providers, peers or third parties, in whatever care setting they may find themselves.
14. Removal of a child from the care of the family should be seen as a measure of last resort
and should, whenever possible, be temporary and for the shortest possible duration. Removal
decisions should be regularly reviewed and the child’s return to parental care, once the original
causes of removal have been resolved or have disappeared, should be in the best interests of the
child […].
15. Financial and material poverty, or conditions directly and uniquely imputable to such
poverty, should never be the only justification for the removal of a child from parental care, for
receiving a child into alternative care, or for preventing his/her reintegration, but should be seen
as a signal for the need to provide appropriate support to the family.
16. Attention must be paid to promoting and safeguarding all other rights of special pertinence
to the situation of children without parental care, including, but not limited to, access to education,
health and other basic services, the right to identity, freedom of religion or belief, language and
protection of property and inheritance rights.
 UN Guidelines, paragraphs 11-16
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