Daughter frees mother from slavery

On instructions from
Josephine Numbun-
dunga, the LAC applied
to the High Court on
August 2 for the imme-
diate release of Anna
Shingenge, who was de-
tained at the palace of
King Jafet Munkundi of
Ongandjera for seven
muonths.

Ms. Shingenge was
found euilty by a tradi-
tional court earlier this
vear and sentenced to pay
a fine of N56 000 for al-
legedly poisoning a 65-
year-old male villager. The amount was later reduced to NH3 500, Ms,
Shingenge could not pay the fine and wis ordered e stay at the King's pal-
dee al Uukwandongo in the Omusat Begion until she had raised the money.
She was subjected e forced labour since she was ordered w work in the
fields, tend to the king's livestock and cook and clean without pavment, while
her family was trving to raise the [unds,

WATTING FOR MAMA - Josephine Numbundunga
{in the middle) and her two sons awaid the retirn of
lter mather, Anna Shingenge, with her brother and
v sisfers,

In desperation her family approached the LAC, The High Court ordered
her immediate release, but she was only released three days after the count
crder. Her fellow accused, Maria Thomas, was also released on the court’s
order.

Itis unbelievable that twelve years after independence people could still
be subjected to unlawful and unconstitutional treatment in Namibia, The Con-
sttution ¢learly outlaws slavery and servitude, in that, no person shall be
held in slavery and servitude and no person shall be required to perform
forced labour (Article 9 (1)&(2) of the Constitution).

This incident raises questions regarding the powers of traditional authori-
ties to impose sanctions that are clearly in violation of the Constitution and
the reluctance of the Namibian police 1o act in such cases. It also raises ques-
tions regarding the status of people living in raditional communities, which
is under rraditional rule. Are they citizens of Namibia or subjects of tradi-
tional anthorities? Why should peaple, and in particular women, be subjected
o continuous oppression and discrimination?

There is a need tor all Namibians, and in particular lawmakers, 1o speed
up the process of harmonizing traditional and civil law practices with the
tundamental rights and treedoms enshrined in our constitution. Law enforce-
ment authorities should also curb abuse and the violation of human rights
performed in the name of traditions. It is mostly the poor and marginalized
members of the community that are dealt with in a harsh manner, «
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Congratulations Werner!!

Wemer Boesak, o candidme legal pracunoner ot
the Constitution:) wnd Humar Rights Litigation Uit

Werner Boesak pictured here with Lynita Conradie on
the day he was admifted ay fegal practitiuner.

al the LAC was admined as a legal practitioner on
29 July 2002, Werner becama the fourth LAC legal
prictitioner 1o be admitted this year! The LAC 15
very proud o have Werner. who s committed 1o

Lhe protection of human rights, in its ranks,

Werner was born and bred in Windhoesk and com-
pleted his secondary schoaling at Concordia Col-
lege, He then studied law at the University ol Na
tal, Durban, and worked as a prosecutor Lor o yoar
in MNamibia, whereatter he had an opportunity 10
work ina challenging and competitive environmant
ina law frmin Johannesburg, Werner (s very Keen
on gaimng gation experience and o parsue fur-
ther studies at un mtemational insuomion.

LAC embarks on major civic
and voter education drive

The LAC, the Electoral Commission of Numibig
(ECN) amd the Namibia Institute for Democracy
(N1 have made all the preparitions lorq combined
three-year Civie and Voters Education progect 1o be
implementad on 1 September 2002, The LAC waill
be responsible for the training of civie and voter edu
wilttrs (paralegals) and for supporting the grassroons
education and training programmes of these civic and
voler educmors, The ECN will be respensible for
the overall coordination, voter registration and voter
cducation, while the NID will exccute multi-media
civic education campaigns.

The overall ohjective of this project is o creule &
vibrant and participatory civil society that can inter-
aet with government in ameaningiul and democratic
manner. This will ensure that public policy reflects
the needs of the citizens or a significunt sub-section
thereof in line with generally aceepted principles ol

Joined the ALL, w-

democracy as reflectied in the Namibvan Constim-
tion. The abovementioned pariners will accordingly
educate the Namibian public on their roles und re-
sponsibilities in i democratic society. High empha
sts will be placed on the notion that without the in-
volvement of cilizens. a demacracy cannot function

Fraperiy.

Barcelona AIDS conference
calls for affordable anti-
retroviral drugs in developing
world

Michaela Figueira, Tenu Avafia and Delme
Cupido of the LAC s ALDS Law Unit (ALL swtiended
the X1V International ALLS Conference held i Bar-
celoni lrom 7w 12
Iuly 2002

Michaela and

Tenu were tmonisl
the Poster Fahibi-

tors af the eonfer-
ence. and Delme.

who only recently

ended as part of
the unit’s capacity
building ellorts,
The conlierence
wizs attended by a
variery of activists
from around the
world and they
were ahle o benefit
feom skills-build-
ing  warkshops,

serninars, presentations and discussions held by lead-
mg experts in the fields of epidemiology, viralogy,
law, health economics. sociology and related fields
as well as with prominent activists from around the
world

Prior to the ofticial opening on 5 July 2002, the
ALLT also amended the second Putting Third First
satellite meeting on access to affordable treatment
for HIV/AIDS and vaccines organized by the AIDS
Law Project { South Africa), the Canadian AIDS Le
gal Network, the Indian Lawyers Collective and
Medecins Sans Frontieres,

Michaela acted as o rapporteur ai this maeting.
This meeting and the restof the conference wus domi-
nuted by the recurring call for urgeney n ensuring
that anti-retroviral drugs be made affordable and ac
cessible to those in1he developing world where the
impact of the epidemic 1s most severely felt.




In the wake of victornes i South Africa, Thai-
land. Brazil and elsewhere against major pharma-
centical manufacturers of ALDS drugs, and having
heard evidence collectied Trom case studies presented
h:. dnumberot '\PL‘.lLL‘I s (Tom resource [N .\l:lf.ill'__'w.
the conference delesates were umied inthe view tha
sovemments ln the developing world must. is o mit-
ter of urgency, put into plage progommes, and sel
astde funds, to ensure that ARV, drugs that prevem
Mather o Child Transmussion of HIV, and other life
saving drugs. are made available now to these who
negd them

Lxperts trom all over the world repeatedly dem-
onstrated the viability of providing these dnigs w
those who need them. even in resource poor sellings
such as Namibia, and the ALL has renewed its com
mitment 1o continuing its efforts towards ensuring
that aftordable lite saving medicines dre made uc-
cessible 10 the lurge numbers o Namibians who so

desperately nead them

AIDS Law Unit at expert
meeting in Geneva

Michiuels Figueirs, Coordinator of the Legal As
sistamee Centre’s AIDS Law Limit wis invited hy
Miry Robinson, the United Natons High Conims
stoner for Human Rights and Peter Piot, the Execn
tive Director of INATDS, to participate ina meat-
g ol expers an HIV and Human nghts i Geneva
on 25 pnd 26 Taly 2002

The expert
meching can
sidered and re-
vised Cuoide-

K

line & of the

[nternational
Cindelines on
HIV and Hu
man Rights,
which is con
cerned with

HCCeSs I real-
ment lor HIY
and ALDS

The revi-

Miehaediv et the LA poster exhibil
in Barcelona
sion was considerad necessary to reflect the devel
apments In access to anti-retrovical treatment sinee
the pmidelines were onginally drafted in light of the
need for global access o affordable treatment for
HIV/AIDS as a critical aspect of the global response
(o the epidemic.

The mectng was chaired by Justice Michugl
Kirky, a judge of the Australinn High Court and was

artended by & intermational experts on HIY and
Human Rights. Michaela's participation in this
mezting reflects the high regard in which the work
of the Unit is held in the intermational commumnity,

UNHRC rules that Namibia’s
Aliens Act is discriminatory

In Jume 2002 the Umiled Mations Human Rights
Committee i UNHRC) in Geneva ruled that the sec-
tien 1y of the Aliens Act s in conflict with the In
ternational Covenant on Civil and Political Rights,
which Mamibia has ratified in 1994

The UNHRC decision tollowed an application
made by the LAC on behall of Swakopmund jewe]
ler Michae| Andreas Engelhard - formerly Muzller,
In 1995 Engelhard applied to the High Court w rule
that the Aliens Act is discriminatory on the ground o
sx. sinee 1t reguires a houshand o follow a lengthy
process o adopt the sumame of his wile, while this
is nolb the case when a wife wish o adopt the sur-
rarme o her hushand

The matter went as fur as the Supreme Court who
decided thiit the above Act 1 not discriiminatary. In
the Supreme Court, Chief Justice Johan Strydom ruled
in May 1994 that the dilference m the treatment ac
corded w0 men and women 1n that part of the Aliens
Acl 1s not agamst the Constitution’s prohibition of
discrimination on the basis of sex, The Chiel Justice
ruled that 11 s a reasonable differentiation, meani 1o
create legal certainty and certinty of identity,

After the Supreme Coun ruling, Clinton Light,
tormer légal practitioner at the LAC. had 1aken the
case o the UNHRC on the basis that the Engelhard
couple had been the victims of diserimination and ol
a vicdation of the Covenant's guaranteg of equality

before the lvw and prohibition of discrimination on
the zrounds of sex.

[he UNHRC decaded that: = In view ol the impo
tance of the principle of equality between men and
wotnen, the argument of a long-standing tradition
cannot be maintained as o general Justificaton fo
different treatment of men end women. which s con-
trary 1o the Covenant. The Namibian Stite s now
obliged to provide the couple with “an effective rem-
edv, avoiding any discriminution in the choice of their
conimon swrname”, and must funthermore ses o i

Mr. Engelhord

that the courts” costs orders against
are not enforced. The Comminee ended 1ts ruling by
stating thit Mamibai noew hais woonform the UNHRC
within 90 days whit meusures it had taken o give
effect w the Committee’s views.

With the decision, Engelhard/Mucller has ot List
scored the victory on gender equality, which he had

been secking for half a decade
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Government obliged to provide
legal aid to Caprivi detainees

In aur previous issues, we reported on the appli-
cation brought on behalfl of the Caprivi detainzes in
the High Court o Namibia aimed ar obtaning legul
representation al govemmen! expense in the crifn-
nal case, which is known as the Caprivi High trea-
son tril

'hee LAC brought the application on behall ol 128
detainees. The main argument in support of the ap-
plication was that there was a duty on the Darector of
Legal Aid to uphold the provisions of the Constiu-

Judge Strydom, Chief Justice of Namihia

tion which guarantees the right 1o 2 lair trial. Bear-
ing in mind that all the applicants were laypersons in
the field of law and considering the magnitude o
the churges agamst them, it would jeopardise their
rght toa faire trad 1 they have o conduct therr own
defence without legal representation.

At the time of publication of our previous 1ssue,
the parties were still aw darmge the judgement from
the Supreme Court, after the governnient appealed
apainst the judgement of the High Court.

On 31 May 2002, the Supreme Court of Namibia,
consisting of the entire bench, vrdered the Director
of Legal Ald o provide legal aid o those Caprivi
detainees who are indhgem o enable them to have
legal representation. The Director of Legal And was
also ordered to pay the costs in both the Court o guo
as well as the costs of the appeal as set out i the
Deed of Trust of the LAC

Ihe Chief Justice in his judgement contended thal
a case of the dimensions of the instant one brings
with it its own umgue charaetensties and problems.
With 128 accused lacing 275 charpes, mostly seti-

aus of nature, and with some 300 or more witnesses

F el e e el L e R i = o
al justice good governance GEMO

to be called. only by the State, the case his all the
makings ¢f i logistical and organisational mghtmare
tor both the prasecution and the defence and will no
doubt run for 2 couple of years rather than manths,
He then concluded thu those applicants who cannot
afford legal representations would not have a fair tral
as puaranteed by the provisions ol Article 12 of the
Namibian Constitution,

Woman awarded full damages
for unlawful arrest

The LAC acted on behalf of an Ondangwa resi-
dent, who was unlawlully arrested by Home Affairs
officials when she could not produce her Namibhian
hirth certificate on demand.

Ms. Lomba spent a nighoin jaill among other sus
pected eriminals and was only released when she was
able to produce the document alter a second search
for it at ker residence the next day. As a result of this
unlawiul arresi and detention, a claim for N3 15 (K0
wiis lodged against the Minister of Home Allors

I'he Home Affairs officials testified in court that
they were entitled 1o arrest any person. even people
known to be Namibians, it they are unable to pro
duce prool of Namibian identity on demand. The
Magistrate, Ms, Gladys Vries however, disagreed
with them and in fact crincised the Ministry for this
malicious arrest and detention. She ulso urged the
Ministry to train their personnel properly in order o
avoid this kind of unacceptuble behaviour in future,
She correctly pointed out that thousands of dollars
of state funds arc being spant 10 compensaie peapie
{or the unlawiul acts of Home Alfuirs officials, whilse
people are being robbed, women and children are
heing subjected to assault and rape. houses are being
broken into and no-one can help those poor people.
[nstead, what our protectors are dong 15 o amesi
innocent people like the plaintiff for & crinte that dies
nat even exisl

Magistrate Vries then granted the plaint T her full
claim as compensation. The Minister of Home Af-
fairs was also ordered 1o pay the legal costs of the
ACTI0m.

No more persona non grata

Review applicanions were filed in the High Count
on behull of six gentlemen whose names appeared
ona list of the Minister of Home AlfTairs of foreign
nationals who were considered a secunity threat Lo
the Republic of Namibia. The Minister requested the
Secunity Commission o declare them persona not
vrprte and order their removal from Namibia
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The review applicanons were filed in order to
revicw, correct and set aside the decisions tiken by
the Sceunty Commission of October 20K 11 was
submitted in the applicitions that the decision taken
was in Lt wirg virey the Constitution, that the rules
ol matural justice, including the audi afteram pariem
rule, were not adhered to and thal the Sceurily Com
mission has not been properly constituted at the time
of the decision, The decisions taken by the Commis-
ston on that day therefore stands 1o be reviewed

After many delays and postponements, the appli-
cations were setlled earher this year on the basis that
the Minisiry of Home Affdirs issued letters to the
dpplicants confirming that no decision wis cver Laken
by the Ministry ol Home Alfars Lo declare any o
them persena non grata. The only outstanding 1ssue
o be setled is the question of who should pay the
costs for fling the applications

Police released SA-born
resident after intervention by
the LAC

lohannes Frederick de Kock was detained for
almost @ month as a suspected illegal immigrant
He was set free after the Legal Assistance Centre
lawver, Nor

man Tiombe
Witk dtbout Lo
bring an ur
gent applica
tion in the
H::w 1 Couri
asking  the
court 1o order
the release of
e Koek, o
order that he

iy not be de-

ported, and 1o

Normdn Tjmnbe, Legal Practitioner
at the IaC

order that his
arrest and de-
[ention waere I.ll':i_'\lrlhil'llllIi..-llill and l]lll.l"u'..'[lll

De Kock hos lived in Namibia for about 4 years
(i June 5 this vear, he savs, immigration officials
arrested him ot Tsumeb afier telling him that they
suspectad that he was an illegal immuigrant. De Keck

was taken to police custody and was held first af
Cirootfontein. and then. since Tune 14, in Windhoek.
where he was detained in the Windhoek Police Sti-
tion while facing the threat thut he would be de-
parted to the country he left ar the age of about ten
in 1955,

I'he question of whether De Kock's arrest and
detention were unconstitutional and unlawful were
to be arzued when the case returned to court,

Haowever, shortly before the case was o come
up before Judge Annel Silungwe, word came thal
De Kock had been released after 27 days i police
custody.

Use of deadly force in arresting
criminal suspects outlawed

I'he South African Constiutional Court handed
down i decision conceming the statulory provisions
that permit lethal foree to be vsed when carrying
out an arrest, This is the first ime that the court has
addressed legislanon concerning the use of lethal
foree since the wdyvent of constitutionalism in South
Africa,

The court considersd Section 49 of the Criminal
Procedure Act (which is also applicahble in Namibia),
which envisages two sitnations for the use of deadly
force by police or private ¢itizens either 1o prevent
asuspect Trom flecing or 1o overcame resistance o
dlTeEsL.

There is o long and biner lstory to the use ol
lethal force in South Africa. During the apartheid
eri, this law provided cover for police and even pni-
ville cilizens 10 shoot crominal suspects regardless
of the severity ol the oflence. A child stealing an
apple. for instunce, could be liable 1o be shot while
Heeing the scene of an alleged erime. In the past,
the police olten invoked this law after shoonng dem-
omstrators ot anti-apartheid protest gatherings

I'he purpose of this appeal of Secoon 44 of the
Crimimil Procedures Act was o allow the Jaw Lo be
eviluated secording 1o constitutional norms, in the
words of Justice Johan Knegler, who wrote the de
cision on behall ol the court,

[he appeal to the Constitubionul Coort arose oul
ol a murder tmal mothe Transker involving two ae
cused men, EJ Wilters and ME Waliers. They were
charged with murder following an inewdent in 1999
when they allegedly shot and Killed a burglar flee-
ing thar bakery, Duriog the mnial that followed. the
presiding judge Tound that Section 449 was incon-
sistent with the Constitution and consequently
invaldid to the extent that it legally sanctioned the
use of foree 1o prevent the Tight of a suspeet. This
waas inconsistent, the judee fownd, with the suspect’s
right to life and human dignity according to the
Constiiubion, %

{Sowrce: LRC Briefy, Leeal Resownces Centre
Soueth Africa May 2002 )
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Critical look at the Legal

Practitioners Amendment Bill

{Written by Beatrix Greyvenstein, Legal Pracii-
toner, LAC - with thanks to all my colleagues for
their input and discussions and te The Namibian

newspaper for still telling it like it i5.)

It 15 common know
eral, Pendukeni livula-lthana, tabled a proposed
amendment 1o the Legal Practitioners Act in the Na
tionil Assembly in July 2002, In terms

ledie that the Adlormey-Ci

that all persons shall be equal before the law will be
rmdiculed by this amendment

Although it might benefit a few state emplovees
in the short term,
resching negative effecis in the long term. In my opin-
1on this 15 the very reason why consultations between

the amendments would have far-

the interested parties are essential. Somme stale em-

plovees with no theoretical or practical training, ex-

cept the himited expernience offered by the

of the proposed amendment, persons
with a law degree from the University
of Namibia or any ather acceptable law
degree, and employed by the State as
magistrates, public prosecutors, Diree-
torof Legal Aid or as legal mid counci
should be allowed to be admitted as le-
gal practitioners, once they have per-
formed duties in the service of the State
o the sansfwenon ol the Jusiice Minis

ter for a continuous period of five years.

In the case of prosecutors, magis-
trates and lesul wd counetl, this service
should be to the satisfaction of the At-

tormey-Gieneral, The legislatiwn there-

State, will be put in a position where they
could legve Govermment employ onee they
are admitted as Legal Practitioners and
open thelr own law firms without any
knowledpe whatsoever regarding the han-
dling of trust accounts on behall of ¢l
ents, hookkeeping practices
essential knowledge required for the day-
lo-thay runming ol 4 law practice.

, or any other

A major concern in legal circles is the
suspreon that the amendment has been
dratted to the benefit of a single individual
in mind, In June 2002, shortly before the
tabling of the Amendment Bill, 11 has been
announced that Mr. Hans Heyman, the

fore secks o Sxempt siare -_‘||||"|u:\-;:l.':~
from wnting and passing the qualily
ing examination as required by the Le-
gal Practiiomers Act, 15 of 1995,

Both the Law Society of Namibia
(LASN) und the Namuba [aw
tion (NLA) have expressed their dissal-
isfuction with the munner in which the
Bill was tabled withoot consultations with the legal
profession,

ARRDCIL

Accondimg to a reportn The Namibian ol
9 July 2002, the Otfice of the Attorney-General how-
ever msisted that o

inform or consult either ol

Thut
1701) af ||'||_ Namibian Constitution which gives all
citizens the right to participate m politica
intended o mfluence the pohicies of Government

was not a legal requirement Lo

hitser socielics,

vies sald despite the provisions of Aricle

achvaty

[t is guite apparent why the legal profession as a
whole, has reason for concern should this Bill be
passed in the National Assembly, Concerns that have
been expressed by the NLA and the 1SN are that such
an amendment would destroy the very standards set
by Parliament for the gualificanon and admittance as
a Lepal Practitioner in Namibia today. The very es-
sence of Article

hich stites

10O 1) of the Constitution w

luman rights culbure social JUSEICE ¢

Attorney-General,
Penidukeni livala-fihana
fras tabled an amendment
to dte Legal Proctitioners
Aet, which hay sinee been
debated amid criticised in
fegal circles,

Prosecutor-Creneral would retire st the end
of July 2002. However, when the passing
ol the Amendment Bl was delayed in July
2002 and now have to be tabled afresh in
the Nutional Assemhbly in September 20402
Mr. Heyman was according to media re-
ports, requested w r

the end of November 2002,

emam in his post antil

Cmly ome inference can be drawn from these cir-
cumstances and that is that the
for the post of PG is not -cljf'il‘-[u to be appointed in
terms of Article 88 of the

1 amendment as proposed is therefore necessary n
order o finalise the appointment. [f this is indeed the
rmment would have o advance

Favoured cundidate

MWanmbi 1§ Constitition and

case, Gove i legil
mate zovernmental objective for this Bill to pass the
constitutiondlity test,

tone 1o date

something that has not been

n my opinion the Attorney General has shown
quite clearly that she does not see the necessily [or
any consultations on this Bill, despite the provisions
of the Constitution and the concerns expressed by the
legal fraternity. The time has perhaps come for the
legal profession w nsist on their Consttnonal righis,
to Lise their own knowledge and lo challenge this Bill,
if passed, in the High Court of Namibia, <

£Ss Lo cho

il




Essays on constitutionalism and the

administration of justice in Namibia:
1990 - 2000 By Dr. Sufian Bukurura

Dr. Sackey Akweenda (Trustee of the Le-
gal Assistance Centre and Senior Legal Ad-
visor of Nampower) launched Dr. Bukurura’s
hook on 10 July 2002, He gave a briel review
and summary of its content:

The book comprises five essays. with the lol-
lowine titles:
Individual liberty in circumstances of msd
CUTILY;
Fhe Judiciary: some operational 1ssues
Promoting accountability: opthinmsm and
umrealised aspirations;
Crime sind comingd justice admamisiration:
concerns and predicaments: snd
v Namibian Prison Service: lessons and expe-
1ENCes
The primary objectives of the five essays are the
investization and documentation of various facets
of the administration of justice and accountability
in the Republic of Namibia as well as how these
have fared in practice. measured against the
Namibian Constitution. Each essay was developed
independently since each was written for a particu-
lar purpose and therefore contains irs specific con-
clusions
The writer illustrated, by relying heavily on case
law, how some of the provisions of the Namibian
Constitution hive manifested themselves i actual
practice in the past iwelve years, D, Bukurura notes
“From the practices observed, new msighis are and
mity be, developed for n better constitutional Na-
mibit. As am English suying soes “prictice makes
|!|{'I'|l.‘. """ The five b LR achdress the per 1o Com
mencing 1940 when the Namibian Constitution
came e existence. " Thit document embaodies sa
lient principles of constitutional democracy, and was
considered to be a cutting edge in its outlonk. Com
mentator after commentator prinses 1 approach and
vision™. This 15 how the author praises the Const
wition
In the first essay, Dr. Bukuarura has the follow-
ing to say: “Individual liberties are highly valued in

liberal democracies. So high is the premium placed

on them that mechamisms areé established o ensure
that they wre upheld, protected and safeguarded

against all possible intrusion.”

['hese mechamisms are eritically discussed in the
third essay where Dr. Bukurura examined the op
erational problems of the offices of the Auditor-Gen
eral wnd the Qmbudsman since the inception of these
two oflices twelve vears aeo, The analysis in this
text 15 hased on the understanding that the two of-
fices were included in the Constitation as part of
the mechanisms [or saleguarding democracy and
promuoiing accountabiliny,”

In the second essay, Dr. Bukurura remarks: *The
World Bank study of 1989 revealed, among othes
things, that disregard for the rule of law and col
lapse of the justice machinery were some of the
causes of the African govemance crisis in the [970s
and 1980s. It was consequently recommended thar

(the rule of law must be restored and justice institu-

tion strengthenad it Africa was o emerge from this
collapse in the long werm. It could be stated that the
framers of the Namibian Constitution henefited
immensely from that study, in that the Constitution

saught 1o embaody almaost all of the posibive aspecis

identificd by the Waorld Bank, namely revival of the
rule of law and its associated prnciples of separa
tion of powers, the independence of the judiciany
Al ‘\.ll'\'III::”II.'IIII'I Ol usnce admimstraton.™

In the fourth essav Dr. Bukurura advances argu-
ments and draws conclusions on compliance by in-
stitutions responsible for the entorcement of the pro-
visions contained in Chapter 3 and elsewhere in the
Namibian Constitution -the criminal justice system
sigmificanty, some of the concluding remarks n
essay 4 are couched n the form of recommenda-
LS

With repard to essay 5, Dr. Bukurura outlined
how the Namibian Prison Service has attempted to
reconcile past praciices with constilutional reguire-
ments and the dilemmas, dilficulties and challenges
that have emerved smce independence. In his con-
cluding observations the author remarks that there
re stll many people 1 the country who feel that
meusures by the pnison authorities have taken the

<
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prison closer to some kind of “five star hotels’. On
this observation, Dr. Bukurura firmly maintains:
“That is not the case. What the Namibin Prison
Service is attempting 1o do must be understood 1
the context of confornuty with intermational stand
ards and the Constimntion.™

A particular welcome featurz of this book in my
lil[ll'lilll']i 15 1Ine w Ay in which it II'I[T'."'J'.IL"I.":\ i ‘IL’["&II'.'
onissues related o the Constitution and the admin-
istration of justice. Such debutes, especially when
they are of different points of view, ire necessary in
the legal fratermity. This 1s partly why the Legal
Assistance Centre agreed to fund the publicaton ol
the five essavs, This is o major addition Lo the list ol
legal literature on Namibia. <

Essays on Constitutionalism
and the
Administration of Justice in Namibia
1990-2002

Sorfian Hemed Ralkcrira

D, Sufien Bukurwra is a distinguished scholar whao
has researched and published extensively, particularly
with regard to Constitutional law, Administrative Law,
Criminal fustice and Human Rights,

He studied law ai the Universiy of Dar es Salaam,
tanzania and pursued postgraduate studies af the
Umiversity of Warwick, where fie obiained a Master of
Laws, and a PHD from the University of Cambridge.
He tanghi ai the fnstinute of Development Managemen:
in Tanzanmia, and later at the University of Swaziland,
Further, from May 1999 to April 2002, Dr. Bukurara
was g sentor {ecturer af the University of Namibia.,
Currently he ix an Assaciate Professor ol the University
of Durban-Westville, South Africa,

{The book is available ol the LAC for the reasonable
price of N5 50.00)

The
International
Criminal Court
examined

A brief historical perspective

It has been 30 years since the United Nations
recogmisced the need o establish an international
criminmitl court that would prosecuts crimes such as
genocide. In resolution 260 of 9 December 1948,
the General Assembly adopted the Canvention an
the Prevemion and Pumishment of the Crime of
Genocide, Aricle 1 of that convention character-
izes genocide ds "a crime under international Taw”
and article V1 provides that persons charged with
genocide “shall be tined by o competent tribunal ot
the Stite in the Werritory of which the act was com-
mitted or by such intemational pemail wibunal as may
have jurisdiction....” The General Assembly also
invited the Internaional Law Commussion 1o sidy
the desirability and possibility of eswablishing an
international judicial organ for the tral of persons
charged with genocide.

Sinece that time, the question of the establishment
of an imternational cominal court has been consid-
ered periodically. The International Law Commnus-
sion spccessfully completed its work on the draft
statute for un international criminal court shortly
after the establishment of the International Crimi-
nal Tribunal for the Former Yugoshavia, and i 1994
the draft statute was submitted to the General As-
sembly of the United Nations.

NLits 527 session, the General Assembly decided
to convens the United Nations Diplomatic Confer-
ence of Plenipotentianes on the Establishment of
an International Criminal Court, o finalise and adopr
the convention on the establishment of the Interna-
tional Criminal Court (1CC), from 15 June o 17
July 1948 mn Rome, Laly.

UN Secretury-General Kofi Annan said the fol-
lowing at the conference:

“In the prospect of an international criminal court
lies the promise of universal justice. That is the sim-
ple and seaning hope of this vision. We are close (o

its realization. We will do our part to see it through




Daes the Bush administration have gond reasons naol 16
ratify the $CC treaty?

1l the end. We ask vou...to do
yours inour strugele to ensure that
no ruler. no State. no junti. and no
army anywhere can abuse human
rights with impunity, Only then
will the immocents of distant wears
und conflicts know that they. tao.
mity sleep under the cover ol jus-
tice: that they, too, have rights, und
that those who violite those rights
will be punished.™

The above words of the Secre-
tary-Ceneral essentially convevs
the spirit and purport of the ICC
and the UN's Under-Secretary-
General for Legal Affairs,
Corell, described the 1CC as the
“missing link™ (o prosecute crimas
aeainst humanity wherever they
may occur when national courts
cannot or fail to take action.

Hans

At the Rome conference 120
countries voted to adopt the treaty.
Seven countries voted against it
(including China, Tsracl, Trag and
the United States) and 21 ab-
stuined. In order for the court to
be st up, 6l countries needed
ratify the treaty, and 139 siates
sigmed the reaty by the 3] Decem-
ber 2000 deadline and 77 countries

Can Mr.

Annan persuade the US 1o join

henidreds of ity allies in supparting the [CC?

ratitied i by 3 August 2002, The
[CC therefore came into force on
| July 2002.

Namibia and the ICC

lhe Namihian parliament
HII'Iill'lIIIlI:llI‘-l_'A. ;I,"__!ri_‘L,'l.l (LR | Il]llli!:ll
by the Mimster ol Justice, Hon
ourable Ngunkutuke Tinange, o
ratify the ICC treaty on 11 June
2002, Minister Tjiriange said in
his motivation that the ratfication
would once and for all cast o the
dustbin ot history the culture of
Impunity.

He lurther noted that
atrocities and injustices that were
committed during the Second
World War and recenr incidences
of senocide and eross violatons
of human

PUTiOAS

rights in countries such
Rwanda and
Burundi necessitated the establish-
ment of an 1CC. Tt would there-
fore appear that Namibiu has given
its full backing to the 1CC and its
mandate and this can only angur
well for the future pence and se-
curity of the Namibian people.

as Yusgoslavia,

CUSRUT,

The United States
and the ICC

The United States (US) signed
the 1CC reary on 31 December
2000 when Bill Chinton was stll
the president. However, it has been
reported that Prestdent Clinton al
legedly recommended 1o his sue-
President Bush, not 1w
ritify the treaty due o certinn res-

ervations which the US hald about

the statute/treaty

In 4 communication received
on b May 2002, the Government
ol the US informed the Secretary-
Generid of the UN ol the Tollow-
ing:

“This 1s to inform vou, 1n con-
nection with the Rome Statute of
the International Criminal Couwrn
adopted on July 17, 14495, that the
Ulnited States does not intend to
become a party to the
cordingly, the United States hﬂu
legal oblipations ansing from 1ts
signature on December 31, 2000,
I'he United States requests that its

g conL overiea g

‘rights culture social justice Good o Jemocrakic Values access bo choices rule of law |




intention not o becomae o party, is
expressed in this letter, be re-
Mected in the depositary's status
lists relating Lo this freaty,”

Now., many chservers of this
process obwviously questions the
decision of the US about i1s hands-
off approach wwards the 1CC. In
actual fact the US govermment has
not manced s words and actions
1CC his

about the and

For instance, in the event that
some interest group attempts to
bring a politically motvated case
dgainst u US leader, the 1CC Pros-
ecutor will not be able 1w begin an
investigialion against an American
without the approval of a panel ol
judges, The judges and the pros
ecutor will know that if they abuse

their authority, they can be re-

L1|JI"|:._£'[11|:. ’L'jl.'L'lL".| the 1CC
and attempted (and continues
o alempt) to dissuade its al-
lies from involvement with
the ICC,

As an example of the US
government [Iir\.ilh_!fl about
the 1CC, as late as June 19,
2002, the US aide Richard 5.
Williamson wammed a Secu-
rty Council meeting on re-
newing the mandate ol inter-
nutiondl forces in Bosnia thin

over Americ:

C jurisdiction
ns serving

apbroad has become a

The United States’ efforts to
deny the IC

symbol of what many at the

UN see as the Bush

administration's challenge to
the idea of a universal legal

system.

wll over the world. If the US con-
tinues boycotting the [CC it will
definitely undermine its credibil-
itv in the international arena and
further show its mitiatives, such as
the “War on Terronsm™ for which
it relies on the assistance of oth-
ers, s nothing but hypocritical and
self-ugerandisement schemes, 1t is
theretore incumbent upon all
democratically-minded
indivuals, states and organiza-
tivns, especially non-govern-
mental organizations, to dt-
tempt by ull means 1o persuade
the US 1o change its perspec-
tive about the 1CC and w be-
come parl and parcel ol the

Process.
Common myths
and facts about
the ICC

Americans will not take par
in UN peacekeeping mis-
sions unless council granted them
immunity from prosecution by the
new ICC,

The US efforts to deny the 1CC
jurisdicion over AMaricans serv-
ing abroad has become a symbol
of what many at the U see as the
Bush administration’s challenge to
the idea of a universal lezal sys-
fem

[he gquestion bags then: ~1f the
LIS is aegainst the [CC, does it nut
have good reason to he™

It 15 submitted that the LIS op-
pasition of the [CC Is tatally un-
warranted and many of jis stated
vhjections are simply not based on
facts. One can surmise that the
majot fear emanating from the US
sovernment position is that the
1CC will be used politically
aganst US citizens ar personnel
lhe [CC

treaty provides so many safe-

in il% service abroad.

puards and checks and balances

that 11 1% clear that the ICC will be/

could be nothing but fair and im-
partial

moved by a simple vote of the
[CCs member niations, which in
clude virmally every LS ally. Fur-
thermore, the UN Security Coun-
cil can adopt a resolution to pro-
hihit any 1CC investigation. Frivo-
lous and vexatious cases will
therefore not survive the process.

Cither questions are whether
the ICC can function without the
'S approval. and what makes the
US approval so importam”?

Yes. the 1CC will function und
as already stated it has begun its
operations — albeit taken its first
adrmimistrative steps — if you like,
['he reason the ICC will continue
in its quest is simply because it
enjoys the support of countries all
over the world, including all mem
bers of the Buropean Union and
many politically important re
aional players

In answer Lo the second gues-
tan, is o what makes the US ap-
proval important, it is well-known
that the US hus championed hu

man rights und good governance

MYTH: The 1CC

threaten sovergigniy because i

will

claums jursdiction over citizens of
countries that have not even rati-
Fied s treaty

FACT: The 1CC will have no
jurisdiction over crimes commil
ted in the wermtory of states thar
have not rifed the treaty, unless
such siates ranly the treaty. For
instance, the scenario of the
L.ockerbie hombers over Scotland
where 4 special court had 1o be
convened for the wial of the ac-
cused persons, even though they
were Libvan citizens, i1s a case in
point of the jurisdiction which the
ICC will claim

MYTH: The ICC will override
national jurisdictions

FACT: Any state can avoid
prosecution of its ¢itizens by the
1CC by using ils own courts 1o
prosecute  genocide,  erimes
against humanity and war crimes
I'he ICC wreaty preserves the pri-
mary right and duty 10 staes o
prosecute the most serious human

rights crimes and can proceed only




when the state with primary jurns
diction is unable or unwilling to
proceed.  Bona fide national el-
forts to investigate alleped crimes
and. it appropriate. Lo prosecule
will prevent the 1CC from pro-
cegding, even if nutional author-
ties concluded that the evidence

doxes not warrant prosecution.

Finally, one may question who

can be brought w mal betore the
ICC? Any individual, regardless
of his or her civilian or military
status or official posien can hd
broweht Lo tnal. Probably the best
example of the type of cases thal
the [CC will be seized with, would
be the kind of proseculion that the
former Yueoslavian president, Mr

Slobodan Milosevic, currently

faces al the Intermational Criminal
Tribunal for the Former Yugosla
via in the Hapue, Netherbands
Mr Milosevic actually had the
apportunity o cross-exdamine
President
Ibrahim Rugova, who accused the

Koasovio's Jar esident

former Yugoslay leader of op-
pressing ethnic Albanians

{ Wrirten v Werner Boesak, Leeal

Praciitiowien LAC)

What is the International Criminal Court - ICC?

Lt is the [irst permanent international tribunal
capable of trying individuals for the most serious
violations of international humanitarian and hu-
man rights law.

What are its aims?

[ts existence 15 designed o serve as a deterrent (o
future tyrants by sending a
again will such acts be met with impunity. Although

strong signal that never

| the ICC is designed to complement existing national
judicial systems, it can exercise its junsdiction if na

tional courts are unwilling or unable to invesbgale or

| ]!Tl'l\'.l.‘l.'{l‘.L‘ S\U'L'h CTITNES
| What crimes will it deal with?

| The most serious crmes committed by individu
als: genocide (with intent W destroy, in whole ar in
part, a national, ethnic. racial or religious group],
crimes against humamty (including murder, externi-
nation, rape, sexual slavery, enforced disappearances
and the crime of apartheid), and war crimes and other

senous violations of the laws of war,
| What are the ICC’s sentencing powers?

[ [t can impose imprisonment of up o 30 years or
life imprisonment when so justified by the gravity of
the case. It can, in addition, order a fing, forfeiture of
proceeds, property or assets derived from the com
mitted crime. Consistent with international human
rights standards, 1t has no authonty 10 impose a death
penally
Why does the USA object to the ICC?

[he United States, which signed the statnte to cre-
ate the court but never ratified it, is opposed to the
1CC in part because il fecls the treaty does not go lar
enough 1o avoid the risk of politically motivated pros-
ecutions. [t wants immunity for countries thut are not

| party tothe ICC but still contribute troops to UN peasce

| Keeping operations,

Do Washington's ohjections affect the court?
Only 60 LIN member states must agree to the cour

for it 1o come into existence, so the United States’ op-

posttion is unlikely o prevent the 1CC’s creation or

operation. There are currently 69 rutifications and 139
I EMHIOTICS
What help will be given to victims and witnesses?

The ICC will set up a unit to provide protective meas
ures and security wrrangements, counselling and other
assistance to witnesses and victims. It will also take ap-
propriate measures o protect the privacy, dignity, physi-
cal and psychological well-being and security of vic-
tims and witnesses, especially when the cnimes mvilve
sexudl or gender vialence
Will victims be entitled to compensation?

The 1CC will establish principles for reparations o
victims, including restitution, compensation amnd reha-
hilitation. It s empowered o determine the scope and
extent of any damage, loss and injury to victims, and to
order a convicted person W make specilic reparation.
Is anyone immune from prosecution?

Criminal responsibility will be applied equally w all
persoms without distinction as o whether he or she s a
head of state or government, a member of a govern-
ment or parliament, an elected representativie or a gov
ermment official. In addition, the fact that a cime has
been committed by a person following the orders of a
superior will not normally rehieve that person of crinn
nal responsibility.

Can the [CC infringe on the jurisdiction of na-
tional couris?

The ICC will not supercede, but will complement
national junisdictions. National courts will continue to
have priority in investigatimg and prosecuting crimes
within therr jurisdiction. The 1CC will act only when
national courts are unable or unwilling 10 exercise ju-
nsdiction.

Why another court when there is already the In-
ternational Court of Justice?

The Intemational Court of Justice, the principal ju-
dicial OrZin of the United Nations, was ..li"“\1:.!||l.'l1 to el
primanly with disputes between nations. [t has no juns-
diction over matters involving individual criminal re-

sponstbility.




Efforts to institutionalise conflict
prevention in the sub-region

Africa is often seen as a
continent of human suffering,
conflicts and war. The global
development towards democ-
racy and respect of human
rights has also an influencein
the development of African
countries.

[n an effort o bring o the fore
the unique role of civil society in
conflict prevention in Southern
Africa, the Citizens Sccurily
Council, KATLU, (Finnish NGO-
based conflict prevention net-
work) held two workshaps in 19949
to assist Southern African NGO
to start repular cooperation with
each other in the field of conllict
E'l!'l.'f'\-l.'rl'lll.lrl

One workshop focused on the
role of youth in conflict preven-
tion and was held in Zambia in
April 1999, The second workshop
was held in Mozambigque in June
19499 and focused on Cooperation
or Conflict: Ways of Managing
Scarce Respurces in Africa

Both workshops discussed 1s-
sues related to conflicts and notu-
ral resources and has recom-
mended that networking on con-
flict prevention be enhanced in the
region. In addition, both work-
shops resalved that a network he
developad 1o further information
shanng. knowledge buldmg. and
cooperiation amongst NGOs in
Southern Africa and between Af-
rica and Finland,

With financial assistance and
technical suppont from KATLL o
fulltime network coordinator was
appointed, based in Zumbia, 1o es-
tablish whether there was 4 real
felt need for & formalfinformal
Southern African network on con
flict prevention and to Fucilitate the

process of establishing such a nel
wirk. Further to this, the coord
nator is responsible for providing
and disseminating information and
establish contacts and linkayes be-
tween African and Finnish NGOs

Based on these resolutions,
KATU held @ Regional Steering
Group Meeting in Cape Town,
South Africa, from 3-4th Decem-
ber 2000, It comprised one NGU
representative fromeach Southern
African country namely; Angoli,
Botswana, lesotho, Malawi, Mo-
zambigue, Namibia, South Atrica,
Swaziland, Zambia and Zimba-
bwe. This meeting further debuated

the concepr. relevance and
modalities of a regional conflict

prey ention NGO network

The meeting endorsed the reso-
lutions of 1999 and set the ration-
ile for a regional seminar to build
the foundation for the establish-
mentl of what was termed the
Southern Afnican Contlict Preven-
lon Nerwork (SACPN)

MNangof has previously at-
tended all the meetings, work-
shops and deliberations that ook
place around this matter. With the
resignation of those who attended
these mectings, Namibia had no
representation on the network for
awhle. The LAC was thus invited
o anend their Fourth Regional
Steering Group Meeting in
Swaziland in June this year,

Prior 1o this meeting, a 3-day
workshop organized by the Coun-
cil of Swanland Churches. incon-
junction with the network ook
place, under the theme, Bridging
the Polincal Divide. The aims
Wi 1o

provide a platform for

closer interaction dmongst

the politcal plavers in
Swaziland,
identify and build svperzies
amongst palitical players.
discuss and establish an un-
derstanding of Swuziland’s
current democratic and con-
stitutional changes,
formulate resolutions for
effective networking o re-
duce negative tensions.
Participation in this workshop
has given Steering Croup mem-
hers from across Southern Africa
a regional perspective (o
Swaziland’s prevailing political
situation

As SACPN s a loose network
of NGOs aimed at enhancing and
feeding into national and regional
initiatives, 4 memorandum of un-
derstanding  was drawn up that
will act as o regulatory framework
between the Regional Steering
Giroup and the national networks
il SACPN.

he netwark is funded by
KATL until July 2003 and the
workplun for the remaming year
wits Minalueed

'he network has adopred
Women and Peace Building as the
thematic focus for 2002, A re-
gional seminar on women and
peace building is to 1ake place to-
wiards the end of the vear in
Lesotho, More information on this
will follow at a later stage,

A handbook will be published
un the above topic, which will in-
clude basic concepls on conflict
prevention. the existing problems
and achievements and special fea-

tures of the region.

{Wirirten by Eva Weitz, Mon-

agern fAC)




