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use rights. There are no pre-existing land rights to speak of and in need of protection
in accordance with Schedule 5(3) of the Constitution, he further argued.

[79] Mr Narib further argued that unlike in the Kashela judgment, where the court
acknowledged the existence of exclusive use and occupation of land rights which were
in place before the property ceased to be communal land, in the instant case, there is
nothing to show that the defendant at any stage before the conversion of the land,
exercised any customary right to the land in question. If there was no such right at the
conversion of the land, that right could certainly not survive and attach to the land and
gain protection even after the conversion of the land to the Katima Town and

Townlands.

[80] Itwas his argument, that once the land that was previously communal land was
proclaimed as townlands, the Local Authorities Act 1992; the Town Planning Ordinance
of 1954 and the Town and Division of Land Ordinance 1963, must all apply to the land
once it becomes municipal town land. He argued that the only course open to the
defendants, would be to challenge the proclamation of the land as townlands, which

the defendants in this case have not done.

[81] As an alternative, he further submitted, the defendants could have a right to
compensation for the land if they show they had pre-existing communal land rights
thereto. In this case, he argued the defendants do not claim compensation and they

have no one to blame for not pursuing that possible claim.

[82] Mr Narib, had another bow up his string. He argued that the defendants are not
entitted to rely on the provisions of Schedule 5(3) of the Constitution. For this
submission, he relied on the principle of subsidiarity, which has been accepted as part
of our law in judgments by the Supreme Court, including the Skorpion judgment.3 He
argued, in pursuance of that principle, that the defendants in this case, should have
attacked the validity of the local authority legislation and the Deeds Registry Act, which
confer powers on the plaintiff to administer the land in question and mandates the

3 Road Fund Administration v Skorpion Mining 2018 (3) NR 829 (SC).
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Registrar of Dees to pass such title over the land. In the absence of such a challenge,
he submitted the defendants' claim should be dismissed.

[83] Inclosing, he accordingly argued that the plaintiff's claim should succeeded and
the defendants' counterclaims should be dismissed with costs.

[84] Miss Brandt for the first defendant, argued that before independence, land in
communal areas was managed through a combination of traditional authorities and
colonial government officials. She submitted that the Representative Authorities
Proclamation 8 of 1980 ('AG 80'), introduced major legal challenges in the
administration of communal land in Namibia in that it provided for the establishment of
second-tier representative authorities for all the ethnic groups in Namibia. In this
regard, each ethnic group had exclusive authorities established with administrative

powers given in relation to specified matters.

[85] She further argued that Proclamation AG 80 provided for the recognition of laws
and customs of each ethnic group. In this regard, the chiefs and headmen in charge
of the various ethnic groups, had power to grant PTOs. It was her argument that in the
instant case, a PTO was lawfully issued by the Mafwe Royal Establishment in
accordance with its jurisdiction over the land in question in this matter.

[86] Ms Brandt further submitted that the first defendant's case is pinned on the
donation that was made by the Visagies to the first defendant. It was her argument
that donations are recognised in our law and that in the instant case, the donation
found in exhibit 'E', signed by the Visagies, complied with all the requirements of a
donation and it must thus be accepted by the court as such. It was her further
submission that Mr Morris Muyangwa testified in court that he was present when the
donation was made by the Visagies in favour of the first defendant.

[87] She further argued that it was the third defendant who in fact received the
donation on behalf of the group of artists, who established the first defendant. She
submitted that the third and fourth defendants want the court to believe and find that
the fourth defendant was established by third defendant in 2006, when the first
defendant was in fact the recipient of the donation by the Visagies. In this regard, she
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further argued, correspondence placed before court, especially exhibit 'K', shows
indubitably that the Visagies only recognised the Caprivi Arts and Cultural association
as it was then known. It was her case that there is nothing from the facts that supports
the allegation that the third and fourth defendants were the beneficiaries of the
donation as it preceded the fourth defendant's formation.

[88] Coming to the provisions of Schedule 5(3) of the Constitution, Ms Brandt
submitted that this provision vested all ownership of movable and immovable property
prior to independence in the Government of the Territory of South West Africa or in any
representative authority constituted in terms of AG 8 of 1980. She argued that the first
defendant's right to occupy and use the property in question, is protected under this
provision of the Constitution, when properly read with the provisions of art 16 of the
Constitution.

[89] Great store was laid by Ms Brandt on the Kashela judgment in this regard.# She
argued that this judgment held that Schedule 5(3) of the Constitution, creates a sui
generis (in its own category) right in favour of the defendants and those similarly
situated, over communal land, which accedes to the GRN. Such right, she submitted,
continues to exist even after the property has been transferred to a local authority,
such as the plaintiff in this case.

[90] She further submitted, that the Supreme Court in the said judgment, held that
the right need not be registered in terms of s 16 of the Deeds Registry Act in order for
it to be enforceable. She further strenuously argued that the court held that the right
created by the Schedule, need not be vindicated in terms of art 16 (2) of the
Constitution because the framers of the Constitution must have intended a remedy to
be fashioned by the courts to give effect to the right created by the Schedule, thus
giving effect to the principle that where there is a right, there is a remedy.

[91] She accordingly submitted that the first defendant's right to occupy the property
was not extinguished when the property was consolidated by the plaintiff into the
existing title deed. She submitted that the consolidation was in fact patently

4 Kashela v Katima Mulilo Town Council 2018 (4) NR 1160 (SC).
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unconstitutional and unlawful. This, she claimed is because the right that the first
defendant had in the property, remained extant despite the conversion of the land and
also has the constitutional protection in Schedule (5)3. In that regard, she argued, the
courts must fashion a remedy consistent with schedule 5(3), that works in favour of
the person who is the holder of the right that precedes the conversion of the property

into townlands.

[92] Last but by no means least, Ms Brandt referred to s 1 of the Local Authorities
Act. In particular, she referred to the definition of 'owner' given in the said Act. In this
regard, she contended that the word owner, in relation to immovable property, refers
to a person in whose name the land is registered or, if the property is occupied under
a real right, the occupier thereof. It was her submission in this regard, that the first
defendant's occupation and use of the property meets the latter part of the definition.
It was accordingly her submission that the plaintiff's case should fail and that the first
defendant's counterclaim, should, correspondingly, be upheld.

[93] Mr Nasilele also filed written submissions on his behalf and also on behalf of
the fourth defendant. He, in large measure followed the contours of the argument
raised by and on behalf of the first defendant. He submitted that communal lands were
administered by traditional leaders, who were responsible for the granting of land-use
rights to individuals within their communities. He submitted that although not formally
registered, these land use-rights were recognised and were passed down through
generations, making them a form of tenure, protected by customary law with or without
a PTO.

[94] In this connection, he argued that the rights of the Mafwe Royal Establishment
over the property, pre-dated the independence of Namibia and continued to hold legal
significance under the provisions of Schedule 5(3) of the Constitution. He also
submitted that the donation of the property by the Visagies to the local artists, namely
the third and fourth defendants, is a continuation of the communal tenure system,
where land use rights were transferred through a customary process with or without a
PTO.
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[95] Mr Nasilele proceeded to make reference, in his written submissions, to
international legal framework, including the African Charter on Human and Peoples
Rights, the International Covenant on Civil and Political Rights, the United Nations
Rights of the Indigenous People and other instruments. Unfortunately, reference to
these instruments was only made in the written submissions and the court accordingly
did not have the benefit of the response, particularly of the plaintiff thereto. For that
reason very limited use could be made of the reference to these instruments as there
was no correlation between them and the defendants’ case properly raised in the

pleadings.

[96] | have, in the immediately preceding paragraphs, sketched the argument
presented by each of the parties in support of their respective cases. It bears
mentioning that although the first defendant and the third and fourth defendants'
arguments dovetailed for the most part, it is however clear that their interests in the
land in question, was a subject of disputation amongst them. By this, | mean that the
first defendant on the one hand and the third and fourth defendants on the other,
although holding similar views to the plaintiffs claim, however maintained rival
positions against each other in relation to the land in question. Each one, takes the

view in the counterclaims filed, that the property should be declared to belong to it.

[97] In the succeeding paragraphs of this judgment, | will proceed to deal with the
sustainability or otherwise of the plaintiffs case. | will inevitably also proceed,
simultaneously to deal with the sustainability or otherwise of the defendants'
respective counterclaims. This is because the determination of the matters is
somewhat intertwined. In this regard, | should mention that the key cases, cited by the
parties, that will lead the way in which the matter ought to be decided, are common

among them.

[98] In the succeeding paragraphs of this judgment, | will proceed to deal with the
sustainability or otherwise of the plaintiff's case. | will inevitably also proceeded to deal

with the sustainability or otherwise of the defendants respective counter claims.
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The Kashela judgment

[99] | have found it necessary, before drawing conclusions on this matter, to have
regard to particular paragraphs of the Kashela judgment (supra), delivered by our
Supreme Court. At paragraph 73 Damaseb DCJ made the following remarks:

'The intent clearly is to impose an 'obligation' on the state to respect the interest held
by the affected communities in communal land, for most of whom it was, and remains the only

means of livelihood and survival'.

[100] At 75, the court continued as follows, regarding the scheme of Schedule 5:

'The scheme of Schedule 5 is capable of a construction that the rights envisaged by
Schedule 5(3) are not of the kind which require registration under the DRA to have the force
of law. As we suggested to the parties during oral argument, in understanding rights,
obligations and trust under paragraph (3) of Schedule 5, it is important to bear in mind that the
state is a unique creature as owner of land. In that context, it is not to be equated to a private

owner of land whose motive is to pursue selfish interest.'

[101] Yet at paragraph 77, the Supreme Court stated as follows:

'l do not agree with Mr Narib that the nature and content of the right required proof.
The nature and content of a customary land tenure right is a matter of general knowledge
amongst Namibian —-most of whom originate from these communities — or of historical
notoriety. In any event, as | already demonstrated, the High Court recognise the existence and
content of the right — finding not challenged by way of cross-appeal. The High Court held that
Miss Kashela acquired the exclusive customary law rights her late father held in the land in

dispute upon his passing. As | have shown, the Constitution's scheme supports such a claim.’

[100] | am of the considered view, that there are a few nuggets that this court ought
to benefit from in relation to the views expressed by the Supreme Court in the above
judgment. First is that the State is not an ordinary person who has private ambitions
and plans to enrich him or herself in relation to the property that is given to it by law.
In this regard, the State becomes a holder of the rights in land predominantly for the
benefit of the people. Secondly, the rights which people held in communal land before
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the Independence of Namibia, do not simply evaporate once ownership of the land
vests in the State. Where there has been some interference with the rights to that
land, the court must, depending on how the case has been framed by the plaintiff or
applicant, as the case may be, fashion a suitable remedy to redress the situation.

[101] Third, such rights are enforceable by the court so that the adage, which goes,
where there is a right, there is a remedy is not allowed to ring hollow. The court in that
regard, is required to fashion a suitable remedy that will at the end of the day, do justice

in relation to all the parties in the matter.

[102] The Supreme Court also mentioned that it is not in every case that the nature
and content of the right requires proof. The court remarked that in such matters, the
existence of the right to the land is normally a matter of general knowledge amongst
the people who live in the area or is of historical notoriety that evidence is not
necessary. In this regard, it should not necessarily disadvantage a person who was
previously a holder of a right in respect of customary land that he or she does not have

any documentary evidence to the land before it vested in the State.

[103] In relation to the immediately preceding position by the Supreme Court, it is
clear that there is no PTO or other title that the defendants have waived before court,
to substantiate their occupation of the property in question. | will, without necessarily
engaging in serious curial gymnastics, and making factual findings, assume in the
defendants' favour, that they did have some colour of land use right in the property, as
the Mafwe tribal authorities, were alleged to be involved in this case before the land

vested in the Government.

[104] Another nugget of wisdom and guidance, to be retrieved from the Supreme
Court judgment, is that once the land vests in the State, it ceases to be communal
land. As mentioned earlier, that fact does not however extinguish any protection that
a person is entitled to in terms of Schedule 5(3) of the Constitution. In this regard, |
agree with the submission by Mr Narib that the protection in Schedule 5(3) creates a

sui generis right with a corresponding obligation on the successor to the land.
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[105] Itthen becomes clear, from the foregoing, that the land in question in this matter,
by virtue of the Deeds Registry Act, vests in the State, which by extension, was allotted
to the plaintiff. That being the case, it seems to me that the plaintiff has the
wherewithal, in the circumstances, to deal with the land as any owner would. This
includes the right to evict any person who is on that land without any colour of right. In
the premises, it seems to me that whereas the defendants may have some protection
in relation to the rights they may have previously held in the property, that right cannot
be held against the land which was transferred to the plaintiff in terms of the relevant

law.

[106] In this regard, itis clear that the defendants peg their case on a customary right
that they previously held to the property. Although that argument may be based on
tenuous evidence in the circumstances, it seems to me that the defendants cannot,
having regard to the fact that the land now vests in the plaintiff in terms of the law,
deprive the plaintiff of the use of the beneficial occupation and use of the property.
This in my view, includes any argument on their part, by which they would claim to be

entitled to remain on the property.

[107] It seems to me that the defence mounted by the defendants regarding the
colour of right they lay claim to in relation to the property, cannot stand in the face of
the vesting of the land in question to the plaintiff. The best that the defendants could
have done, in the circumstances, was to seek compensation in relation to whatever
loss they may have suffered as a result of the property being declared Town and
townlands. They cannot, in my considered view, claim to exercise any communal right
to the land when the nature and character of the land has by some legislative fiat,

undergone some legal metamorphosis.

[108] The change in characterisation of the land, is in my view not fluid. The land
cannot be regarded as being Town and townlands and at the same time be subject to
customary land right use. It can only be one. Once it becomes town and townlands,
the regime set out is some specific pieces of legislation, including the Local Authorities
Act, the Town Planning Ordinance and Township and Division of Land Ordinance 1963,
become applicable. To this extent, | agree with Mr Narib in his articulate argument.
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[109] In the instant case, it seems to me that once the nature and character of the
land changed, that [and ceased to be communal land and no communal land right can
continue to be exercised on that land. This does not however translate to the previous
holder of the communal land having no remedy against the State in relation to the land
in question. This is where the issue of compensation, in my view, which the defendants

have not pursued, in the instant case, may be relevant.

[110] Mr Narib argued that in the instant case, once the land is by law declared town
and townlands, its character changes. He contends that the defendants' counter-claim
cannot, in the circumstances, avail them. This is because the characterisation of the
land has been done in terms of the applicable law. As a result the land ceases to be
communal land and as such, no communal land rights may continue to be exercised

on such land.

[111] Inthis regard, Mr Narib argued that for a party to continue exercising communal
land rights on the State land, that party would have to approach the court to set aside
the characterisation of the land as town and townlands aside as unconstitutional or on
some other meritorious legal basis. | agree with him. The defendants have not followed
that route in this case. The law is such that once an administrative decision has been
taken, that decision remains valid and binding, even if considered flawed, unless it is
set aside by a competent court.5 As far as | have been able to research, there is no
such action or other proceeding pending before this court on that score, at the instance

of the defendants.

[112] Another argument advanced by Mr Narib, relates to an attempt to rely on the
provisions of Schedule 5(3) of the Constitution by the defendants. He argued that in
terms of the doctrine of subsidiarity, which has been embraced by several judgments
of the Supreme Court, including in Masule,® RFA v Skorpion?’, Witbooié, and Tsumib v
GRN?® judgment. The first port of call of the defendants in line with that doctrine, would

5 Oudekraal EStates (Pty) Ltd v City of Cape Town and Others 2004(6) SA 222 (SCA).
8 Masule v Prime Minister of the Republic of Namibia and Others 2022 (1) NR 10 (SC).

7 Ibid
8 Witbooi and Others v Witbooi and Others (SA 312022) 2023 NASC 46 (30 November 2023)
9 Tsumib v GRN Case No SA 53/2029.
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not be to mount a constitutional challenge. Their first step, would be to mount a
challenge against the validity of the powers exercised by the various officials in relation
to local authority legislation and the Deeds Registry Act, particularly the power of the
Registrar of Deeds to pass title over such land to the plaintiff, as happened in this
case. | agree with Mr Narib, bless you in that particular regard.

Conclusion

[113] In view of the conclusions reached above, | come to the considered view that
the plaintiff has made out a case that entitles it to the relief it seeks. | do not consider
the defences mounted by the respective defendants, sustainable to undo the plaintiff's
claim in the circumstances. | have correspondingly come to the considered opinion
that the defendants have failed to make out a case that would warrant the granting of

their respective counterclaims.

Costs

[114] The rule ordinarily applied in matters of costs, although not inflexible, is fairly
settled. It is that costs normally follow the event. In the instant case, it has become
clear from the rendition of the reasons for the order to be given below, that the plaintiff
has succeeded, not only in warding off the defence raised by the various defendants
but it has also successfully shown that there is no merit to the claims raised by the
defendants in their respective counterclaims. There is accordingly no reason why
costs should not be awarded in favour of the plaintiff.

Order

[115] Having regard to what has been stated in the preceding paragraphs of this

judgment, it seems to me that the following order is merited in the circumstances:

1. The plaintiff's claim succeeds, namely, that:
1.1The first, third and fourth defendants or any person acting at the said
defendants' behest or authority, be and are hereby evicted from Erf 338,
Katima Mulilo, Republic of Namibia.
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1.2 The first, third and fourth defendants are restrained from collecting rental
fees from other occupants of Erf 338, Katima Mulilo, Republic of Namibia, after
the eviction of the said first, third and fourth defendants.

. The counterclaims lodged by the first, third and fourth defendants, be and are
hereby dismissed.

. The first, third and fourth defendants are ordered to pay the costs of the action,
jointly and severally, the one paying and the other being absolved, with such
costs consequent upon the employment of one instructing and one instructed
legal practitioner.

. The case is removed from the roll and is regarded as finalised.

—

\
\‘4

7'S MASUKU

Judge
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