WATER

Water Research Act 34 of 1971, as amended in South Africa to October 1972 [ &)

Summary: This Act (RSA GG 3105) establishes a Water Research Commission to promote research
into water affairs, as well as a Water Research Fund. It appears to be superseded by the Research,
Science and Technology Act 23 of 2004, which provides for the promotion, co-ordination and
development of research, science and technology in Namibia. This Act was earmarked for repeal as an
obsolete law by the Law Reform and Development Commission in 2021,*%° but was not included in the
Repeal of Obsolete Laws Act 12 of 2022.

Applicability to SWA: Section 15 states “The State President may by proclamation in the Gazette
declare any of or all the provisions of this Act and of any amendment thereof to be applicable in the
territory of South West Africa (including the Eastern Caprivi Zipfel) or any portion thereof.” All of the
provisions of the Act were made applicable to SWA by RSA Proc. 279/1972 (RSA GG 3685) as from
27 October 1972, but not future amendments: “Now, therefore, under the powers vested in me by the
said section 15, I do hereby declare that all the provisions of the said Act shall, with effect from the date
of publication hereof, be applicable in the Territory of South-West Africa.” This Proclamation did not
make amendments to the Act in South Africa automatically applicable to SWA.

Neither of the two amending Acts enacted prior to the date of transfer — the Water Research Amendment
Act 16 of 1974 (RSA GG 4199) and the Water Research Amendment Act 37 of 1975 (RSA GG 4700) —
were applied to South West Africa by Proclamation of the State President, and it is debatable whether
the wording of RSA Proc. 279 of 1972 was intended to incorporate future amendments (“...all the
provisions of the said Act... with effect from the date of publication hereof...”). However, based on the
approach to the Act taken by the Administrator-General of South West Africa after the date of transfer,
it appears that the wording of RSA Proc. 279 of 1972 was understood to incorporate amendments to the
Act.

Transfer of administration to SWA: The administration of the Act was transferred to SWA by the
Executive Powers Transfer Proclamation (AG 3/1977) dated 28 September 1977, as amended. (The
Act gives the term Minister the meaning assigned to it in the Water Act 54 of 1956, where it is defined
as being the Minister of Water Affairs; AG 3/1977 applies to all laws administered by that Minister.)

After the date of transfer, the Administrator General made one South African amendment — the Water
Research Amendment Act 106 of 1977 — applicable to South West Africa, by means of AG Proclamation
29 0f 1978 (OG 3745): “Under the powers vested in me by section 2 of the Water Research Amendment
Act, 1977 (Act 106 of 1977), as applied by the Executive Powers Transfer Proclamation, 1977
(Proclamation AG. 3 of 1977), I hereby determine that the said Act shall come into operation on 1 July
1978”. (Section 2 of Act 106 of 1977 states “This Act shall be called the Water Research Amendment
Act, 1977, and shall come into operation on a date fixed by the State President by proclamation in the
Gazette.”)

Note that this Proclamation appears to assume that amendments to the principal Act were automatically
applicable to South West Africa, with the power to declare a commencement date lying with the
Administrator-General of South West Africa instead of the State President of South Africa after the date
of transfer by virtue of the Transfer Proclamation.

Amendments: The following pre-independence South African amendments were apparently applicable
to SWA —

320 Law Reform and Development Commission, Report on Repeal of Obsolete Laws: Phase 2 (LRDC 42), March
2021, pages 86-ff.
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o Water Research Amendment Act 16 of 1974 (RSA GG 4199)
o Water Research Amendment Act 37 of 1975 (RSA GG 4700).

AG 29/1978 makes the Water Research Amendment Act 106 of 1977 (RSA GG 5658) applicable to
SWA as from 1 July 1978. This Act amends section 11, which deals with the levying of rates and
charges.

Regulations: The Act makes no provision for regulations.

Namibia Water Corporation Act 12 of 1997 [E =

Summary: This Act (GG 1703) establishes “NamWater” and provides for its powers, duties and
functions. It was brought into force on 20 November 1997 by GN 234/1997 (GG 1732).

Amendments: The State-owned Enterprises Governance Act 2 of 2006 (GG 3698), which was brought
into force on 1 November 2006 by Proc. 13/2006 (GG 3733) and later re-named the Public Enterprises
Governance Act 2 of 2006, amends sections 17, 18, 19, 21, 22 and 28. (That statute has since been
replaced by the Public Enterprises Act 1 of 2019.)

The Water Resources Management Act 11 of 2013 (GG 5367), which was brought into force on 29
August 2023 by GN 268/2023 (GG 8187), amends sections 6, 7 and 14.

Act 17/2001 (GG 2674), which has not yet been brought into force, would amend sections 17, 18 and
19 and substitute section 21.

The Water Resources Management Act 24 of 2004 (GG 3357), which was repealed by the Water
Resources Management Act 11 of 2013 (GG 5367), without ever being brought into force, would have
also amended the Act.

Regulations: Regulations are authorised by section 43 of the Act, but none have yet been promulgated.

Notices: The date for the transfer of bulk water supply functions from the Department of Water Affairs
to the Namibia Water Corporation Ltd is determined to be 1 April 1998 in GN 169/1998 (GG 1909).

Tariffs: Bulk water supply tariffs are set forth from time to time and have not been recorded here.

Appointments: Directors of the Board are announced in GN 248/1998 (GG 1965), GN 186/2000 (GG
2386) and GN 58/2004 (GG 3181).

Water Resources Management Act 11 of 2013 E &)

Summary: This Act (GG 5367) concerns the management, development, protection, conservation and
use of water resources. It establishes a Water Advisory Council, a Water Regulator and a Water
Tribunal, as well as Basin Management Committees and Water Point Committees. It provides for an
Integrated Water Resources Management Plan and a Water Pricing Policy, and covers licencing for
water services providers and for water abstraction and use. Amongst the other topics it addresses are
management of internationally shared water resources, protection of groundwater, control of water
pollution, dams, flood management and wetlands. The Act was brought into force on 29 August 2023
by GN 268/2023 (GG 8187).
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Repeals: The Act repeals the Water Act 54 of 1956 (SA GG 5718) as amended,**' and the Water
Resources Management Act 24 of 2004 (GG 3357) which was never brought into force.

The current Act also repeals the SWA regulations in RSA GN R.1278/1971 (RSA GG 3218), issued
pursuant to section 30(2) of the Water Act 54 of 1956.°*

Note that SWA regulations in RSA GN R.1277/1971 (RSA GG 3218) - which are not repealed by the
current Act - repeal the SWA Water Ordinance 13 of 1932 as amended®* and the Artesian Water Control
Ordinance 35 of 1955, both of which had been converted into regulations applicable to SWA by section
180 of the Water Act 54 of 1956.

Savings: Subject to certain transitional provisions set out in section 132, section 133(2) of the current
Water Resources Management Act 11 of 2013 provides that —
anything done under a law repealed by subsection (1), which was of force immediately before the date of
such repeal and which may be done under a corresponding provision of this Act, continues to be of force
and is deemed to have been done under that corresponding provision.

The history of the Water Act 54 of 1956 is relevant to the issue of savings.

The South African version of the Water Act 54 of 1956 repealed a number of laws, but the section on
repeals was not made applicable to SWA — so presumably none of the repealed laws were applicable to
SWA. Section 180 of the original Water Act 54 of 1956 stated:
The Governor-General may, by proclamation in the Gazette, apply the provisions of this Act to
the territory of South-West Africa or any area within that territory.
As amended by Act 77 of 1969, section 180(1) of the Water Act 54 of 1956 stated:
The State President may, by proclamation in the Gazette, apply any of or all the provisions of
this Act to the territory of South West Africa or any portion thereof.

Section 180(2) of the Water Act 54 of 1956 applied sections 1-4 of the Act to SWA from the date of
commencement of Act 77 of 1969 (25 June 1969).

RSA Proclamation 281 of 1970 (RSA GG 2921) applied section 162 of the Water Act 54 of 1956 to SWA
with effect from 1 April 1971. It makes no mention of the applicability of future amendments to South
West Africa, stating:
I do hereby declare that as from 1 April 1971, the provisions of section 162 of the Water Act
shall apply to the Territory of South-West Africa.
This proclamation presumably applied the stated sections as they stood at 1 April 1971.

RSA Proclamation 151 of 1971 (RSA GG 3167) applied sections 5-7, 9A, 21-23, 26 (excluding paragraph
(a)), 27, 28(1), 30, 34-43, 44(2), 45-51, 54-56, 57(1), 59(2), 61, 66, 67, 69, 70 (excluding paragraphs (d),

321 Specific sections of the Water Act 54 of 1958 were applied to SWA on varying dates by the Water Amendment
Act 77 of 1969 (RSA GG 2443), RSA Proc. 281/1970 (RSA GG 2921), RSA Proc. 151/1971 (RSA GG 3167) and
Act 22 of 1985 (OG 5142).

Section 180(2), as amended by Act 77 of 1969, applied sections 1-4 of the Act to South West Africa from the
date of commencement of Act 77 of 1969 (25 June 1969). RSA Proclamation 281 of 1970 (RSA GG 2921) applied
section 162 to South West Africa with effect from 1| April 1971. RSA Proclamation 151 of 1971 (RSA GG 3167)
applied sections 5-7, 9A, 21-23, 26 (excluding paragraph (a)), 27, 28(1), 30, 34-43, 44(2), 45-51, 54-56, 57(1),
59(2), 61, 66, 67, 69, 70 (excluding paragraphs (d), (f), (g) and (h)), 139-152, 164bis, 164ter, 165, 166, 170
(excluding paragraphs (3) and (5)(c)) and 171 to South West Africa. The Water Amendment Act 22 of 1985 (OG
5142) made sections 9B, 30A(a) and 170(3) applicable to “the Territory of South West Africa”.

The administration of this Act was transferred to SWA by the Executive Powers Transfer Proclamation (AG
3/1977) dated 28 September 1977, as amended. None of the amendments to the Act in South Africa after that date
were made expressly applicable to SWA.

Amendments to the Water Act 54 of 1958 are listed in the text of this entry in the section on “savings”.

322 These regulations were amended by section 8 of the SWA Water Amendment Act 22 of 1985 (OG 5142), which
is also repealed by the current Water Resources Management Act 11 of 2013.

323 The repealed amendments are the Water Amendment Ordinance 24 of 1954, the Water Amendment Ordinance
13 of 1955, the Water Amendment Ordinance 29 of 1957, the Water Further Amendment Ordinance 37 of 1957,
the Water Amendment Ordinance 11 of 1959 and the Water Amendment Ordinance 18 of 1968.
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(), (g) and (h)), 139-152, 164bis, 164ter, 165, 166, 170 (excluding paragraphs (3) and (5)(c)) and 171 of
the Water Act 54 of 1956 to SWA. This Proclamation became effective from the date of its publication,
25 June 1971. It makes no mention of the applicability of future amendments to South West Africa,
stating:
I hereby declare, in terms of section 180(1) of the Water Act, 1956 (Act 54 of 1956), the
provisions of the following sections of the said Act to be applicable to the Territory of South-
West Africa with effect from the date of publication hereof... [followed by a list of section
numbers].
This Proclamation presumably applied the stated sections as they stood at 25 June 1971.

The Water Amendment Act 22 of 1985 (OG 5142) made sections 9B, 30A(a) and 170(3) of the Water Act
54 of 1956 applicable to “the Territory of South West Africa”. Section 1(2) of Act 22 of 1985 stated:
For the purposes of any provision of the principal Act the provisions of subsection (1) shall be
deemed to be a proclamation made under section 180 of the principal Act.
Act 22 of 1985 came into force on its date of publication (18 December 1985). It stated:
Sections 9B, 30A(a) and 170(3) of the Water Act, 1956 (hereinafter referred to as the principal
Act), shall apply in the territory of South West Africa.
Act 22 of 1985 did not make any of the amendments to these sections after the date of transfer explicitly
applicable to SWA, and so apparently applied the stated sections as they stood in South Africa at the date
of transfer, 28 September 1977. Alternatively, it is possible that Act 22 of 1985 applied the sections in
question as they stood in South Africa as of 18 December 1985. However, the first interpretation is
supported by Act 22 of 1985: it amends section 9B “as inserted by section 2 of Act 36 of 1971 and
amended by section 1 of Act42 of 1975 and section 1 of Act 108 of 1977”. This marginal notation makes
no mention of the amendment of section 9B by Act 96 of 1984, which amended section 9B in South Africa
after the date of transfer but prior to Act 22 of 1985.

The administration of the Water Act 54 of 1956 was transferred to SWA by the Executive Powers Transfer
Proclamation (AG 3/1977) dated 28 September 1977, as amended. None of the amendments to the Act
in South Africa after that date were made expressly applicable to SWA.

The following pre-independence South African amendments to the Water Act 54 of 1956 were applicable
to SWA —
o Water Amendment Act 56 of 1961 (RSA GG 30)

Water Amendment Act 71 of 1965 (RSA GG 1136)

Water Amendment Act 11 of 1966 (RSA GG 1380)

Agricultural Credit Act 28 of 1966 (RSA GG 1546)

Water Amendment Act 79 of 1967 (RSA GG 1763)

Establishment of the Northern Cape Division of the Supreme Court of South Africa Act 15 of

1969 (RSA GG 2315)

o Water Amendment Act 77 of 1969 (RSA GG 2443)
Amendments in South Africa to section 162 were not applicable to South West Africa
after this point.

o Water Amendment Act 36 of 1971 (RSA GG 31006)
Amendments in South Africa to other provisions of the Act which applied to South
West Africa, with the exception of sections 9B, 30A(a) and 170(3), were not applicable
after this point.

o Water Amendment Act 45 of 1972 (RSA GG 3516)

o Water Amendment Act 42 of 1975 (RSA GG 4720)

o Water Amendment Act 108 of 1977 (RSA GG 5660)
Amendments in South Africa to sections 9B, 30A(a) and 170(3) of the Act were not
applicable to South West Africa after this point.

The following South African amending Acts were not relevant to SWA because they amend only
provisions of the Water Act 54 of 1956 which were not applicable to SWA:
o Water Amendment Act 75 of 1957 (SA GG 5908)
Water Amendment Act 63 of 1963 (RSA GG 540)
General Law Amendment Act 102 of 1972 (RSA GG 3610)
Water Amendment Act 58 of 1974 (RSA GG 4452).
Expropriation Act 63 of 1975 (RSA GG 4780)
Water Amendment Act 27 of 1976 (RSA GG 5043).
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Section 33 of the Public Service Act 2 of 1980 (OG 4116) repealed section 3(2) of the the Water Act 54
of 1956. However, AG 18/1980 (OG 4212), which brought Act 2 of 1980 into force, excluded section 33
- and the reference to the Water Act in section 33 of Act 2 of 1980 was deleted altogether by the Water
Amendment Act 4 of 1982 (OG 4617).

The Native Laws Amendment Proclamation, AG 3 of 1979 (OG 3898), deemed to have come into force
in relevant part on 1 August 1978 (section 5 of AG 3 of 1979), amends certain terminology in the Water
Act 54 of 1956.

The Water Act 54 of 1956 was aso amended by Act 4/1982 (OG 4617) and Act 22/1985 (OG 5142).

Section 42 of the Namibia Water Corporation Act 12 of 1997 (GG 1703) affected the applicability of the
Water Act 54 of 1956 to the NamWater Corporation.

The Water Act 54 of 1956 was initially repealed by the Water Resources Management Act 24 of 2004
(GG 3357), which never came into force.

As noted above, the current Water Resources Management Act 11 of 2013 (GG 5367) repealed the Water
Act 54 of 1956 as well as the Water Resources Management Act 24 of 2004.

Regulations: Water Resources Management Regulations issued under the current Water Resources
Management Act 11 of 2013 are contained in GN 269/2023 (GG 8187).

Regulations relating to appeals to Water Tribunal issued under the current Water Resources
Management Act 11 of 2013 are contained in GN 270/2023 (GG 8188).

Research into regulations made under the repealed Water Act 54 of 1956 is summarised below:

Section 181 of the Water Act 54 of 1956 repealed certain previous laws and provided a savings
provision for regulations made under the repealed laws, but this section was not made applicable
to SWA.

Section 180 of the Water Act 54 of 1956 was not made applicable to SWA. Nevertheless, it
determines how the Act was applied to SWA and transforms some SWA Ordinances into
regulations under the Act. Section 180(3) and (4) of the Act gave the State President of South
Africa the power to make such regulations as he deemed necessary applicable in South West
Africa, so long as such regulations were approved by both the Senate and the House of
Assembly. However, notwithstanding the provision on Senate and House approval, section
180(5), as amended by the Water Amendment Act 77 of 1969, provided that the South West
African Water Ordinance 13 of 1932 and the Artesian Water Control Ordinance 35 of 1955
were deemed to be regulations issued under the Act and applicable to SWA, and provided
rules for their interpretation.***

324 Section 180(5) of the Water Act 54 of 1956 provided the following rules of construction in respect of these

Ordinances as regulations:

(a) References to the “Administration” shall be construed as a reference to the Department of Water Affairs
established under section 3 of the Government Service Act 2 of 1980 (which has since been replaced by
the Public Service Act 13 of 1995).

(b) References to the “Administrator” shall, except in certain specified sections of each Ordinance, be
construed as a reference to the Minister.

(©) References in section 19bis of the Water Ordinance 13 of 1932 to the “Department” shall be construed as
a reference to the “Branch” as defined in section 1 of the Ordinance; and

(d) References to the “Legislative Assembly” shall be construed as a reference to Parliament.

Section 180(5) of the Water Act 54 of 1956 also provided that anything done by any authority under any provision
of these Ordinances prior to the commencement of the Water Amendment Act 77 of 1969 would be deemed to have
been done by the corresponding authority under such provision as so construed.
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The Water Ordinance 13 of 1932 (OG 478), initially enacted as an Ordinance and
brought into force by GN 283/1951 (OG 1603), was amended by the following:
e  Water Amendment Ordinance 24 of 1954 (OG 1846)
Water Amendment Ordinance 13 of 1955 (OG 1924)
Water Amendment Ordinance 29 of 1957 (OG 2087)
Water Further Amendment Ordinance 37 of 1957 (OG 2092)
Water Amendment Ordinance 11 of 1959 (OG 2179)
Water Amendment Ordinance 18 of 1968.

However, the regulations in RSA GN R.1277/1971 (RSA GG 3218) repealed the Water
Ordinance 13 of 1932 as amended; since this repeal is contained in a set of regulations,
it must been applicable to the Ordinance as transformed into regulations.

The Artesian Water Control Ordinance 35 of 1955 (OG 1930) was also initially
enacted as an Ordinance before being deemed to constitute regulations. It was not
amended.

The regulations in RSA GN R.1277/1971 (RSA GG 3218) also repealed the Artesian
Water Control Ordinance 35 of 1955; again, since this repeal is contained in a set of
regulations, it must been applicable to the Ordinance as transformed into regulations.

Regulations in respect of subterranean water control areas specifically applicable
to SWA were contained in RSA GN R.1278/1971 (RSA GG 3218), but these regulations
are repealed by the current Act.

RSA GN R.1277/1971 (RSA GG 3218) sets forth regulations for SWA pursuant to
section 180(3) of the Water Act 54 of 1956. (These regulations are not given a title.)
They are amended by RSA GN R.875/1975 (RSA GG 4692), AG GN 16/1980 (OG
4097) and section 8 of the SWA Water Amendment Act 22 of 1985 (OG 5142) which
amends regulation 1 and repeals regulations 15-27 and 33. No repeal of the remaining
regulations has been located. However, the only portions that survive are as follows:
e regulation 1 (definitions)
e regulations 2-14 (which concern the Advisory Water Board for South West
Africa and so are probably obsolete)
e regulations 28-32 (control and use of subterranean water and water found
underground)
e regulation 34 (repeals).

Regulations made under other repealed laws:

As noted above, aection 181 of the Water Act 54 of 1956 repealed certain previous laws and
provided a savings provision for regulations made under the repealed laws, but this section was
not made applicable to SWA.

The Water Ordinance 13 of 1932 (OG 478) did not contain any repeals.

The Artesian Water Control Ordinance 35 of 1955 (OG 1930) repealed the Artesian Water
Control Proclamation 49 of 1921 as amended, and provided a savings clause in the proviso to
section 13 in respect of that repeal:
Provided that any regulations or notices or licences issued under the provisions of the
abovementioned laws [the Artesian Water Control Proclamation 49 of 1921 as amended by the
Artesian Water Control Proclamation Amendment Ordinance 7 of 1949 and the Artesian Water
Control Amendment Proclamation 40 of 1950] shall, unless they are in conflict with or repugnant
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to the provisions of this Ordinance, remain of force and effect until repealed, altered or
substituted.

However, the savings clause in regulation 34 of RSA GN R.1277/1971 (RSA GG 3218), which
repealed the regulations based on the Artesian Water Control Ordinance 35 of 1955, did not
cover regulations. Subregulation 34(2) states:
Any proclamation, right, permit, authority, servitude, determination, condition, order, direction
or requirement issued, granted, given, awarded, done, imposed or laid down under any provision
of an ordinance mentioned in the said Schedule or any water work constructed or action

Thus, the only surviving regulations made under the repealed laws are the untitled regulations in RSA
GN R.1277/1971 (RSA GG 3218).

Notices: AG GN 12/1980 (OG 4089), GN 166/1986 (OG 5254) as corrected by GN 21/1987 (OG 5308)
and by GN 25/1987 (OG 5314), GN 167/1986 (OG 5254) and GN 50/2000 (GG 2280) concern the
delegation of powers under the repealed Water Act 54 of 1956 and its associated regulations.

Rates and charges: Rates and charges have not been recorded here.
Cases: No cases have yet been decided under the current Act.

The following post-independence case concerns the repealed Water Act 54 of 1956 —
Namib Plains Farming CC v Valencia Uranium (Pty) Ltd & Others 2011 (2) NR 469 (SC) at
480C-481E and 482A-E, summarising and discussing the unreported High Court case
in the same matter, which discussed sections 27, 28 and 30 of the repealed Act.

Commentary: Legal Assistance Centre / Mills International Human Rights Clinic, Stanford Law
School, Not coming up dry: regulating the use of Namibia’s scarce water resources by mining
operations, Windhoek: Legal Assistance Centre, 2009, available here.
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