STANDING COMMITTEE ON STANDING RULES AND ORDERS
AND INTERNAL ARRANGEMENTS (CONSTITUTIONAL MATTERS)
WINDHOEK
1~ JANUARY 1989

(wrong date: 1990)

09h00

CHAIRMAN:

We have the lawyers ready now.

What do we do?

Do we listen to them first or do we fire questions to them,
what is the procedure?

I would have thought maybe the best

is to allow them to introduce their work.

What do you

think, or do we just start to ask them questions?
MR KATJIUONGUA:

I think we should allow the people who

went to brief them to tell us what their terms of reference
was.
CHAIRMAN:

The proposal is that we first allow two of our

lawyers who went to brief them to repeat what they told
them, not the whole thing, but just to highlight the instructions.

Thereafter we will allow the experts to come

in and explain their constitution and then the floor will
be open.
MR ANGULA:

Will it be polite if our emisaries repeat what

they have said to the same people?

Won't it be better for

these people just to say what the understanding was?
MR KATJIUONGUA:

I think it is clear enough.

We gave the

people a job, we sent two people who went down there.

All

of us were not there, so I think we must be brought back
into the picture as to what exactly happened.

Then we see

the context in which they discussed it, because I want to
make sure exactly what instructions were given to these

people.
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There are a number of places where they say their

instructions were unclear,
instructions.

they are uncertain about the

I want to know how that came about.

Every-

body is here, so there is no problem to have a straight
talk and find out exactly why things are the way they are.
On behalf of the committee I would like to wel-

CHAIRMAN:

come you to this committee room, and secondly to take this
chance to thank you on behalf of the committee for the job
you have done on such short notice and during the holiday
season.

We appreciate that,

and even with the constraint

of the time I think you have done a remarkable work.
no work is complete until we finalise it.

But

That is why we

invited you so that we can together go over these documents.

So, what we will be doing now is to briefly allow

our lawyers to tell us what they have told the experts who
are now here, so that we can know whether their instructions were correct.

Therefore I will allow one of our

colleagues to inform us.
MR RUPPEL:

Yes,

I think I have to take principal responsi-

bility for the report and instructions to the lawyers in
Johannesburg.

Adv Rukoro and I travelled down to Johannes-

burg to instruct the three experts in accordance with a
resolution which was adopted by the Constituent Assembly on
the last day, i.e. 20th December last year.

The instruc-

tions were based mainly and almost exclusively on a written
document which was headed "The Standing Committee Internal
Report on Constitutional Matters - Agreed Amendments to
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Now that document was discussed in its

first draft form in this committee during its session on
the 19th December.

You will recall that there were a num-

ber of dramatical errors, spelling errors and also some
changes which were discussed as to the substance of some of
the instructions contained in the document.

After the

meeting of the 19th we didn't have another meeting of this
committee and I dictated or corrected the first draft in
accordance to what was discussed on the 19th.

That docu-

ment I handed in at the secretariat on the morning of the
21st and I made a handwritten endorsP.ment on it for circulation to members of the Constituent Assembly only and I
marked it confidential.

That document was the document

with which the three experts were then briefed in Johannesburg.
Against the background of how we were discussing
matters here and given the fact that there was never an
attempt to summarise any agreement on any point specifically or explicitly, some of the instructions were rather
vague.

That was mainly in relation to questions of detail

and not so much questions of principle.
to have been agreed on in this committee.

They were thought
I have been

through large parts of the transcribed record of the proceedings here and it seems quite clear that very often the
agreement which was reached does not appear explicitly from
the record.

It is something where one gets a feeling from

what is going on here, they way the people talk or don't
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respond or do respond, and that is also the reason, given
all these factors, why a written instruction was prepared,
why a written instruction was cleared with this committee,
and why the experts were briefed with written instructions.

Just to explain the background to how this document

came about and what the idea of it was.

When we were down,

every now and then there was a question from the experts
who had to draw the first combined draft for this committee, questions relating to some detail,
tail was discussed.

and not every de-

Sometimes, again only on matters re-

lating to detail, we suggested some ideas, but the usual
pattern was to say what this committee has always been saying when it came to something where it didn't want to discuss matters of detail, to leave it to the lawyers.

That

was the expression that was followed I don't know how many
times, and that is basically also what we then followed.
The lawyers were asked to draw up a document which would
reflect the specific instructions contained in this instruction, but also to provide us with a coherent whole
draft constitution.

So, they were matters of language,

matters of detail, construction, etc., which were left in
the discretion of the three experts.

That was part of the

explicit mandate.
The documents which we used, with which the lawyers
were briefed were prepared by the secretariat.
tained,

They con-

in accordance with our discussions here, not only

the working paper which was marked A.l, but also all the

-
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other proposals which were made by the other parties, the
idea having been that if there was a formulation which
wasn't satisfactory in the A.l-draft,
regard to possibly,

if necessary,

then one should have

to what the proposals of

some of the other parties here had submitted to the committee.

That obviously was the DTA-draft, A.2, because very

often we had said that provisions should be married.

Then

there were also documents which all passed through this
committee,

like a handwritten document regarding the number

of basic rights which should not be derogated from, even in
a state of emergency or under conditions of preventative
detention.

Those were submitted to this committee by the

co-rapporteur, Mr Rukoro, and it was a handwritten note and
just for convenience it was also given to the lawyers.
Those were the documents.

Then obviously the written in-

struction formed part of the brief, and I am not so sure, I
think also given to the lawyers while we were down there
were the 1982 Principles, it having always been understood
that that was a basic framework for deliberations and that
it would constitute a basic criterium for what the new constitution had to comply with.
sion of our experts.
perts.

So that was also in posses-

That was the instruction to the ex-

We sat the whole day on the 22nd December and we

had some discussions on ambiguities, but the basic idea was
that our instructions are contained in the written document and that a lot was left in regard to detail in the
discretion of the three experts.
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is one aspect I want to highlight, and that

relates to the legislature.
house.

It relates to the second

On the 19th when we discussed the first draft,

which would then constitute the basis for the written instructions to the experts,
the second house.

there was no agreement yet on

On that 19th, before and after the draft

instructions were read to this committee and discussions
took place concerning the second house - I am not going to
go into any detail,
happened afterwards.

I am just going to tell you what
On the 19th in the afternoon we left

here very late and it was felt that there was agreement in
principle at least on the second house, and I was under the
impression that there was more agreement than just principle, there was in fact some detail on both the composition
and the functions of that house.

I dictated a piece which

is in this document which was handed to the secretariat on
the 21st.

It was discussed with senior members of the

Swapo-caucus before it was used and it was also discussed
with Mr Mudge and Mr Rukoro, and both agreed that the
details in the instructions were correct.

This document

which was marked confidential contains one paragraph dealing with the second house which was not on the document of
the 19th and that is an important addition which I tried to
clear because we had logistic problems, the committee was
not there, the lawyers had to be instructed with something.
I

just say this because it may be an important provision

which may be subject to further discussion here.

-

CHAIRMAN:

Thank you,
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I think you had a difficult task.

We

must all thank you for the job you have done.
MR KATJIUONGUA:

I have a few problems.

First of all, it

is unfortunate that the document referred to, which was for
circulation to members of the Assembly, appears not to be a
correct reflection of the document,
discussed and approved on the 19th.

this one, that has been
I was not under the

impression that we needed another meeting to approve finally the approved document,

the one I am referring to.

Therefore I have no understanding that another report or a
correction of that report was dictated, including the views
of members outside the meeting, some members of the Assembly outside the meeting, and that this report was supposed
to be for CA-members and was not even on the 8th, when we
got together here, circulated.

I saw this document only a

few days ago through private hands.
portant that in this kind of

So, I think it is im-

matter a document of this

nature is to be the one approved by the Assembly and if
not,

then I think there was a need to call a meeting of the

Assembly to discuss this, because this would constitute the
basis of the instructions for the experts.

I cannot accept

that this document was discussed outside the meeting by the
senior members of Swapo and allegedly with Mr Mudge and
also Mr Rukoro, and at what stage this actually happened
and the others were not consulted who were part of the discussion contained in this document.

I think that is a

total anamoly, that is not the right way to do things be-

-
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cause it will create confusion.

When you refer to article

49, which I see the signature of Mr Ruppel here on the
side, which I don't remember we in the committee having
agreed that the first election will only take place after
five years.

It is true, we discussed and I mentioned also

that the second house could be elected after five years and
there were specific reasons for that,

if this was going to

affect the composition of the existing one which might then
require a general election.

But the election of that house

was not the basis of not having elections for regional and
municipal councils.

I understand this was tied to the

present house which we have that we are now converting into
some kind of a national assembly.

So this paragraph here,

as far as I am concerned, was not part of the decision we
took here and if this was done privately through private
consultation, this is not supposed to have been done that
way.

Therefore

I

disagree with that.

I haven't gone

through the whole document for the sake of time, but I
think even as a matter of courtesy and good manners, this
report should have been circulated to the members when we
got here on the 9th, if something like this outside the
ambit of the document that we drafted here together was
done, so that it came to our knowledge.
Then that there was no agreement on the second chamber.

I think we all agreed that the Parliament of Namibia

will consist of two chambers.

Therefore

I

have a problem

why the so-called house of review should be made an appen-

- 9 dage by and large to this other thing.

I thought we agreed

there shall be a second house and we discussed here, on the
recommendation of Mr Hamutenya,

a number of views were ex-

pressed, some documentation was provided.

Then I

think it

is the role that the papers of the other parties - with
maybe a few minor exceptions - played in the drafting of
the draft by the heavenly men.

My impression is that they

considered more the correction of the points in the main
document rather than the other issues raised in the other
documents.

Why I

am saying so, four of the parties in this

House proposed a house of chiefs or traditional leaders or
something like that.

That was the UDF, DTA, NNF and NPF

for example and there is no mention of a thing like that in
this.

There is the issue of the declaration of war.

It

was agreed here that that can only be done on the approval
of two-thirds of parliament that the president can declare
war.

So,

therefore I have a problem about the exact nature

of the manner in which the briefing was done to these people, because then we run the risk of these gentlemen not
exactly understanding their frame of reference.

Therefore

I want to place on record that I object to the production
of this document without the approval of all of us, or
being consulted it was felt that the original one we made
did not have certain loopholes which must be corrected.
Then I think all of us should have been.

If some people

are more important outside the Assembly,

I think despite

our different numbers we are all equal ..• in this hall and

- 10 consultation requires that all of us are consulted should
things be corrected.
CHAIRMAN:
tions.

I wanted to place that on record.

Firstly, let's talk about the question of elec-

I think we have agreed that there will be no way of

electing the second house in this sitting.
MR KATJIUONGUA:

Correction, Mr Chairman.

No election of

the second house, correct.
CHAIRMAN:
record,

I was going on.

that we said this current Assembly will be conver-

ted, we discussed that,
That was agreed here.
house.

That one I want to place on

to be the first National Assembly.
Then the question of the second

We also agreed after a long debate that there will

be two houses, but when it came to functions we were very
vague.

We discussed it here and there and there was even a

draft asked.

We didn't have any drafts.

All other things

had drafts, but for the second house there was no draft.
We discussed possible functions.
batim minutes.

We can refer to the ver-

Then we said that the lawyers must hammer

out something on the second house.

So, if there are ob-

vious serious mistakes it is because we did not have any
draft on the other provisions.
MR KATJIUONGUA:

Am I correct in that?

No, I think I want to make a correction,

with all due respect.

When we talked about the second

house not elected during this term of office, as far as I
understood it was on the assumption that it will affect the
composition of the present house.

If in the current draft

the National Assembly will continue to have 72 members,

-
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then its composition does not affect the second house and
then there is no point to wait for five years.

But I was

under the strict impression that the election of the second
house was dependant on the composition of the present house
- point number one.

Point number two:

The election of the

second house did not imply, directly or indirectly, that
therefore there will be no elections for municipal or regional councils.
CHAIRMAN:

I was coming to that, I was trying to separate

the two things.
MR KATJIUONGUA:

And then the last

p~int,

on the recommen-

dation of Mr Hamutenya we had a paper on why a second
house, and then we discussed this question, because somebody said we must give some guidelines to the lawyers how
to proceed on the functions and the method of electing the
second house.

Views were expressed here and they must be

in the minutes or the rapporteur must have taken notes of
those things as part of the guidelines.

So, it was not

that totally there was no basis for providing guidelines to
the lawyers.
CHAIRMAN:
two things.

I didn't say that, but I want to separate the
We shouldn't mix up the elections of municipal

councils with that of the house.

There are two things.

One is there will be two houses.

That is agreed.

Now, if

somebody had an understanding that there will be no elections because it may affect the composition, it is a different thing, but I thought that the question was that this

- 12 Assembly will be converted to continue and I was not confronted outside about it.
second house.

I thought that we agreed on the

We didn't have a draft paper on it, because

what was being used as the basis is the document of Swapo.
So,

if the lawyers leaned on that too much, that is cor-

rect,

that is the document we have been using,

with additional things added to that.
houses.

amending,

So, we agreed on two

As for the municipal elections, we were talking

about a delimitation committee which is not mentioned in
this document, because you can have elections only after
you have delimitated the country.

So,

things that we have to differentiate.
were agreed upon.

these are the clear
Otherwise two houses

I don't see any problem about that.

We

can still sit and discuss the functions of the second
house.
upon.

We can do that still.

But two houses were agreed

Whether that is going to be immediately applicable,

let's decide on that.
MR RUKORO:

Two points.

The first one is that although Mr

Ruppel said I was also one of those consulted outside, I
think I should correct that.

That consultation took place

while we were on the aeroplane.

He did tell me that he

drafted that particular paragraph after consultations with
senior members of the Swapo-caucus and with Mr Mudge and
that he cleared it with both camps, simply to summarise the
discussion here, and I read it and I felt it was a fair reflection of the discussions that took place here,
is what I told him.

and that

Just to make the statement complete.
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ly,

Second-

I happen to agree with the chairman that agreement in

principle was reached as to the second house.

Also that we

agreed that the coming into effect of this second house is
deferred for five years,

and my understanding is that the

postponement of the coming into effect for five years,

that

was the quid pro quo that we as the opposition parties had
to agree to for Swapo to agree in principle to the idea of
a second chamber, because Swapo put up a fight in this
committee,

they did not want that house,

they entertained

hundred-and-one suspicions about the opposition is so
determined to have this house,

it was an acrimoneous de-

bate, and when it came to compromises, they compromised on
the question of having this house and they insisted on this
thing being postponed.

I think the argument that the post-

ponement was on the assumption that the composition of the
second house or its coming into effect will affect the
composition of the first house, the National Assembly, I
think that is a new argument, unless, obviously the verbatim record can honestly clear thi~ point.

But that is my

understanding that it was a political quid pro quo on the
part of the oppostion that "well, you want a second house,
we are prepared to concede on that, but it will not operate
now."
The final point I wanted to make is that I am not
clear as to whether in any of the documents, specifically
the draft as it is now,

there is any provision which sug-
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of the second house for five years, necessarily means that
the elections for local government, institutions, have also
been postponed.

As far as I am concerned, and that is my

interpretation, the elections for local government structures is still open, that this issue has not been addressed
by this committee and we still have to settle that.

So the

two are not linked, maybe by implication but certainly not
necessarily.
DR TJIRIANGE:

Thank you.
I am taking the floor at this point in time

just to associate myself with your understanding and that
of honourable Rukoro on what had transpired in this house.
Definitely it was my understanding, and I think correctly
so, that we agreed that there will be no second house
during the lifetime of this particular Assembly.

Secondly,

I want to touch another area having read the document here.
It was my understanding also that that particular second
house, whenever it comes into being, whether in five years
from now on, it will not have legislative powers.

That

must be very clear, that is was not meant to have legislative powers.

Words have been used here,

"delaying house"

or whatever, but it will not have legislative powers, but
as it stands now in the document before us, I think it has
been turned into a legislative body which in my view was
not the understanding, and it is only upon that understanding that we agreed on the house.
put on record.

So, I wanted this to be

- 15 On the elections, of course,

I still think there is

nothing that stops us from going to elections on local
authorities.

That thing is open.

It is also questionable

whether the same methods of electing the local authorities
are going to be applied in electing these people, because
we may have more regions than we need people in the second
house.

Although we may use that as basis, it may not

necessarily be the same method used to elect these people,
because the number is different,
rent, everything is different.

the criteria are diffeBut these are things that

are open for discussion at a later stage.

I want to fina-

ly stress again that it was my understanding that at this
particular time we should be content with one house.
MR MUDGE:

I fail to understand why we must now quarrel

about what is decided and what not.
recorded verbatim.
decided,

Our discussions were

So, if we want to know what we have

all we have to do is look at the records.

gone through the records just now,

I have

the last discussion, and

as far as I am concerned, the principle of a bicameral
system was accepted and fullstop,

that is all.

rest we referred it to the lawyers.
tenya, I can quote Dr Tjitendero,

For the

I can quote Mr Hamu-

I can quote Mr Katjioun-

gua, Dr Tjiriange, Mrs Ithana, I can quote all of them.
can't see why we should now quarrel about that.

I

Even if

there is a misunderstanding, let us discuss this thing, we
have to solve it in any case.
in any case.

It has to go to the Assembly

We cannot take a final decision here.

- 16 Sir,

I was quoted -

just to put the record straight:

Mr Ruppel phoned me and he read to me a piece that he has
drafted.
clear.

I did not agree with it.
I said "no,

I want to make it

it is wrong."

I told him,

I think we

discussed elections and the question of a single member
constituency.

I told him that I remember Mr Hamutenya pro-

posing a single

member constituency.

I also told Mr Rup-

pel that the DTA has a paper on exactly how the regional
councils should be elected and how a senate should be composed, but this is not under discussion right now.
other words,

I think,

first of all,

around here,

if I agree -

but even if I did agree,

In

I am not the boss

and my memory can also fail me it is not for me to tell the law-

yers what the committee decided.

If we want to know what

the committee decided we must look at the minutes.

There

we will find the answer as far as I am concerned.
Our party is of the opinion, and we agree here with
Mr Hamutenya when he said:
"I am pleading with the house that we accept the principle and look at the mechanism of arriving there in
the course of the remaining days."
I can also quote the other members just to get clarity on
this issue.

Dr Tjitendero:

"I am saying that to support Mr Hamutenya's position
that in principle this is still a pregnant cow that we
are looking at, but the idea is not final.

We are

exploring it and we shall come to make a decision on
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So, if that is the correct position, I do not see

any difficulty in accepting it as it stands, submit it
to the men from heaven.

Let them come up and give us

the rational and the context in relation to the powersharing, mechanisms, its functions, etc.

Then we look

at it and we decide."
However,

I was going to say that of course I have not read

the paper from the presentation of Mr Katjiuongua.

You

will recall that Mr Katjiuongua presented a paper here.
Chairman, let's not quarrel about it.

Mr

As far as the elec-

tions are concerned we could of course not have agreed on
that, because even in terms of the proposals by the lawyers
the second house will be composed of members of the regianal councils and municipalities.

That was the suggestion,

that was also what we have proposed.

so, we did not dis-

cuss elections and we could not have discussed elections
unless we have discussed regional councils and municipalities, because the composition of the senate is based on an
election for regional councils and municipalities, and it
is correct, we haven't discussed regional councils and we
haven't discussed municipal councils in detail.

We have

discussed the principle, but not the election of those
councils.

So, as far as I am concerned, even Mr Katjiuon-

gua in his opening statement mentioned something that there
was the idea that the Assembly will only be elected at the
end of five years.

So, somebody must have mentioned that.

But Sir, as I see it, we must not now at this stage

- 18 waste our time talking about our different recollections of
what happened.

I think what is important is that we reach

consensus on the second chamber.

We should reach an agree-

ment at least on the second chamber, how it must be composed and when.
quoted.

All I wanted to say,

I was not correctly

I am afraid it could have been a misunderstanding

but I did not agree.

I argued with Mr Ruppel over the

telephone about my recollection about what has happened.
MR BIWA:
cided.

I would like to suggest that we proceed as deMy understanding of what we have agreed upon was

that we would first listen to the lawyers, ask questions,
and once all problems are settled, we will then come
together and discuss our differences.
CHAIRMAN:

I propose that.

There is a concrete proposal.

We are also wast-

ing the time of the experts by discussing our disagreement.
Can we not proceed as we originally decided?
MR ANGULA:

I will go along with what honourable Biwa has

said on the understanding that the issues which have been
raised in relation to the second house are not the only
misconceptions or misunderstandings some of us have.
are certain other issues.

There

So we should not think that we

have exhausted the issues we thought perhaps were not
properly reflected.

I do appreciate the fact that people

have said something about the second house, but I would
like to put on record that as we are going to proceed we
might come up with some other issues which we want to clear
the air about.

- 19 Could I

CHAIRMAN:

just inform the committee:

able lawyers are going to explain their work,

the honourthey go and

we can sit here for the next two months and discuss our
differences.

What we are going to do now is for them to

introduce their work, we will ask them questions, they will
clarify some of our misunderstandings and then they go.
Then we go back and discuss the issues of principles and
possible implications as a committee.
MR BARNES:

I am really trying to accommodate you with your

reasonable request, but in order to listen meaningful to
the report of the men from heaven,

it would not clear what

I have in mind as far as the report on the briefing is concerned.

I am going to avoid going into the detailed dis-

cussion that I have prepared on arguments on the briefing
except for one issue that I would like to have clarification on from the two honourable members that had to brief
the men from heaven.
Article 17 in the document of the draft constitution
that was put together by the men from heaven,

"asylum", I

would like to enquire from the honourable Mr Ruppel, being
the senior member of the two, to tell me at which stage,
when, date,

time we discussed asylum?

MR RUPPEL:

Yes,

the opportunity.

I can answer that,

I am glad that I have

In a telephone conversation after we

briefed the lawyers, when we were discussing some ambiguities I said -

there was a number of people who raised

this, why it is not in -

"formulate something and put it in
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and then we can take it out if we don't want it."

It is

certainly not something which was discussed here.

That is

the basis on which it came in.

It is just a formulation

which I asked them to provide.

But I just want to record

that I take an extremely dim view of what has been said
about the way I was operating.

I did what I did in good

faith and in order to bring forward the proceedings of this
committee.

I did not consult anyone outside,

I did report

myself, but I wanted to compare my notes, which I had to do
after the last meeting of this house, because everybody was
going off to the coast.

Like Mr Mudge, when I got him on

the telephone in the afternoon, he told me he is already
"vuurwarm" and he is on his way to the coast and then we
had a discussion, he said I can just give him the main
points.

I said I am not prepared to give him only the main

points, but I will wait for the document to come out of the
computor and then I read to him piece by piece this section.

There was a discussion, he said there was a mis-

understanding, he did not mean that there should be constituents in relation to the national elections •..
MR BARNES:

On a point of order, Mr Chairman.

The problem

that I have here is as a result of discussions with people
outside.

I made it very clear to this meeting that Mr

Mudge is part of the delegation of the DTA.

That does not

put Mr Mudge in any particular special category that he
should be consulted and the rest of our delegation should
not be consulted.

I thought we were past the stage where -

-
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with due respect - ethnicity plays a role in discussions.
I am absolutely surprised that this is drawn into this.
This has also caused an unnecessary wastage of precious
time this morning by Mr Ruppel taking the dim view on the
reaction of my honourable colleague and member of this
Constitutional Committee, Mr Mudge.

I take an equal dim

view on the introduction of things by people on their own,
trying to influence or slip things in.

This leaves a great

question mark on our honesty and ability to act in good
faith.

I want to go on record and say that this is an act

of bad faith.

I will accommodate you by not speaking

further on this matter and trust that this will not occur
again that members in their individual capacity decide to
draft their own constitutions.
CHAIRMAN:
now.

I thank you.

The members are going too far in this committee

I didn't give Mr Ruppel the floor,

he just took it.

I was going to put on record that Mr Ruppel worked hard.
We were all in a hurry to adjourn and I think it will be
fair to recognise that a person worked.

Even if there is a

misunderstanding, we are not going to be gentlemen if we
don't acknowledge that somebody during a difficult time did
something, maybe in good faith,
hard,

as you are doing,

and if you are all working

I think it will be good that we

first recognise that thing.

I will ask Ruppel immediately

to withdraw this article on asylum.
instruction.

It was not part of the

Can I propose that that article be left out?

If you want to bring it back,

you can discuss it, but it

-
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was not part of the instruction and he is admitting that.
But I also want to be clear.

If the poor man was asked to

go and brief these lawyers and we are not sitting, I think
he was decent enough to try to call people to talk to them.
We are not being fair in not realising the nature of our
instructions to this gentleman.
~udge,

So,

I will agree with Mr

he has made a very concrete proposal, we shouldn't

sit here and argue, we can do it the whole year.
on.

Let's go

If we have serious disagreements on the second house,

we have minutes here and they will guide us.

We can cor-

rect them too, but they will guide us as to who said what
and we can come back and disagree, start all over again on
the second house.

But in the minutes the decision on the

second house has been taken.

That is not an issue anymore.

The details we can disagree on, but I think we have agreed
on having two houses.

As Comrade Nahas said, there are

many other things too that we can go back to and talk
about. So,

let's go back and honourable members can intro-

duce the topics as they understood it.

MR RUKORO:

I agree with you and with the proposal of Mr

Mudge that we simply go on with the business of the day,
but I want to make a request that must go on record, namely
that we are going to set aside a day when we are going to
go into the record of that particular day - I think it is
the 19th, when we discussed some of these matters, because
serious accusations have been made, not only indirectly
here but especially more directly outside this House, as to
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the professionalism of Mr Ruppel and myself when we were
briefing the three lawyers in Johannesburg, and I take this
in a very serious light.
poor guy,

I

Speaking for myself,

I

am a very

own basically nothing on this world, but the

one thing I have which has never been for sale, which never
will be for sale is my integrity and

take strong excep-

I

tion to some of the things that have been said by some of
the honourable members about our performance when briefing
these lawyers.

So,

I

feel that we should set aside a day

when we are going to address this question and have a resolution by this committee whether or not we have acted improperly.
CHAIRMAN°:

Thank you.
Thank you, we will do that.

I

would like to

apologise to the honourable gentlemen, this is not how we
normally operate, but when there is a need to clarify
things the honourable members have the right as politicians
to do that.

So we did that as politicians.

rians have talk, so they are talking.

Parlementa-

We would like to ask

you, not in detail, to highlight your problems that you
face and you can also clarify what we have been debating
and then just introduce your document.
ADV CHASKALSON:

Mr Chairman, thank you very much.

On be-

half of the three of us, thank you for inviting us to be
present here today and to take part with you in trying to
settle this very important document.

I don't think that we

can claim that what we produced was either directly or indirectly the result of divine guidance.

We worked on the

- 24 working document and the way we worked has been set out in
some detail in the memorandum which we prepared, and I
think that that memorandum will identify for you the significant issues, as we saw them, and what we considered to
have been material in so far as alterations to the working
document, with which we were brief, are concerned.

we were

briefed with the working document and with a number of
other documents and I think they are all set out in the instructions and we don't really need to go through that at
all.
There are two things,
stressed.

I think, which need to be

The first was that the document was prepared

under a great deal of pressure, and I am afraid at the very
final stage the computer didn't do everything that was
hoped it would do.

We had hope that every change would be

marked up in bold print.

In fact, not every change has

been marked up in bold print and I think it is important
that in reading through our draft, one shouldn't be misled
by the bold print.

The bold print will tell you where

there have been changes, but there may be other changes as
well, and I think if one goes through our memorandum you
will see the important changes, but there have been minor
language or what we perceive to be minor language changes
elsewhere.

So, the bold print, the attempt to show you

exactly where changes are made to the working document must
be taken with caution.
Secondly, that in our draft which was based on your
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working document, we think that there are corrections which
will need to be made.

Some of them are merely typograph-

cal errors, some of them may be matters of substance.
There are only a few of such matters.
portant that this is not,

as far as we are concerned, a

document in a completely checked form,
final form.

But again, it is im-

in a completely

I think also that we should make clear to you

that in our work we saw our task not as devising a constitution for Namibia, but as trying to record the consensus
as we understood it that has been reached, and it was that
task that we set ourselves to do, and on occasions, you
will see in our memorandum, we introduced something new
like article 13 on the family.

We did that because we were

told that we should bring our document into line with the
Universal Declaration of Human Rights, which was part of
the 1982 Principles, and we felt that the family right was
such a provision.

Again, where anything is new in the

document it will be seen from the memorandum, and from a
purely practical point of view it is not clear to me - and
I think in the very brief discussion that we had here when
you indicated you would like us to speak - exactly what it
is you want of us which is not contained in the memorandum
which explains our work.

It seems to me that our time

could most usefully be used in responding to questions and
in perhaps taking you through what we have done, if that is
what you would prefer us to do.

We can take you through

the draft, pointing to the changes and pointing to our

memorandum.
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But I think you should indicate to us what you

expect of us.

There is one matter which I think is of

importance that I should draw attention to now, and that is
in article 10,
tion.

the article dealing with arrest and deten-

There is in fact an internal contradiction in the

document,

because one of the non-derogable rights which we

were asked to incorporate into the constitution at the
meeting which we held at Johannesburg, was a right really
to legal representation and access to the court.

In

article 10(4) there was an internal reference which was in
the original working document to the fact that certain of
the provisions should not apply at the time of an emergency.

One of those provisions related to the right to legal

representation.

We had a brief discussion ourselves on

that issue, because we have separated since the time this
document was produced, and it seems to us that the easiest
way to deal with that is to keep the right to legal representation as a separate subarticle of article 10, that it
shouldn't be part of subarticle (2),

it should have its own

standing in subarticle (7) and therefore it wouldn't be
emcompassed by any diminution which is contemplated by
article 10(4).

I think what article 10(4) really contem-

plates is that people who have been arrested and held in
detention don't need to be brought before a magistrate
within 24 hours or 48 hours.

That is an important diffe-

renee and there might be other minor differences which need
to be brought to your attention which we could do as we go

-
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But I think we need an indication

from you as to whether what you want us to do is tell you
what we have done about the preamble and such changes that
have been made,

tell you what we have done about citizen-

ship and then discuss it, or whether you want us to respond
to questions, really what procedure you want us to follow.
Would you like to look at the preamble, have it pointed out
what we have done and then discuss it and then go on to
something else, or do you want us to go continually through
it?

How do you want the three of us to relate to what is

going to take place?

Is it for us to decide who is going

to speak on each issue or how would you like us to proceed?
CHAIRMAN:

That is a good question.

I think, to make pro-

gress, it is better, since we want to finalise the document, that we go over the preamble.

If there are problems

there we can raise the questions on that topic.

If we

finish it here, we are finished with it, it must be
drafted.

Those members who have questions can raise them

and then we can discuss it.
MR PRETORIUS:

Mr Chairman,

We go to the preamble.
just before you proceed, I just

want to clarify my position, the ACN's position, because
you know, and I don't know whether the gentlemen know it,
that we differ in some aspects fundamentally.

So, I

couldn't contribute in detail and we have now referred the
concept to our lawyers for their comment.
man myself.

I am not a legal

Will I have the opportunity to hand over the

comments later on to the three gentlemen perhaps.

Other-
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wise it will take very much time for me to point out every
difference to them.

I don't think that is the idea, but

that my lawyers try to criticise their legal wording in
some aspects.
MR KATJIUONGUA:

Mr Chairman,

I tend to support your ap-

proach and I think the question of our distinguished
friends here.

I think even if it is going to take more

time, even if we have to postpone the Assembly on Friday,

I

would like that when we get out of this hall, page 1 to the
last page are all discussed and finished,

so that when we

go to the Assembly hopefully it will be a matter of adoption, so that the time you waste to postpone the Assembly
could be spent on correcting anything that we think should
be corrected.

Therefore I

think if there are members in

this House whose documentation is with somebody else at the
moment,

I think they should collect it, so that when it

comes to the preamble,

if they have anything to say from

the paper from their lawyers,

they can make a contribution.

Then we finish the preamble and never come back to it
again.

If we give the papers to the lawyers,

then the

lawyers will come and ask "what is this" and again we are
wasting time, with all due respect to my honourable colleague Mr Pretorius.

So I

think if we need them to get their

documents from the lawyers,

then we should allow them a

specific time to collect it, so that when we sit with our
lawyers here, we finish this business once and for all.
MR BESSINGER:

I would like to know how long the distin-

-

29 -

guished gentlemen will be available, how long they can be
here, so that we cna divide our working hours in such a way
that it meets with their programme.
MR KATJIUONGUA:

If they can be here at least until Friday,

then we finish this thina,

and if we could postpone the

Assembly on Friday, there is a reason we can explain to the
public,

that now we are finally working with the lawyers.

ADV CHASKALSON:

selves.

I think we should each speak for our-

I originally had two days,

I had today and

tomorrow, but two days have a lot of hours and I am quite
willing to work large parts of the nights as well.

I have

a difficulty with a very important meeting in Johannesburg
on Thursday and Friday, but could we see how we go?
not impossible that I could cancel that.

It is

But I wouldn't

like to cancel it unless it was absolutely essential and I
could see some real purpose in my doing so.
PROF WIECHERS:

Our position must be understood by the

honourable members.

We are now your servants, in other

words what you have decided we, to the best of our abilities, will draft and put into place.

We cannot at this

stage - and I must re-emphasise what the honourable members
have said - look at various inputs on our own.

We can't

start amongst ourselves a mini constitutional committee.
We are really performing your wishes now and we are privileged to do so, but it is up to you.

I am personally pre-

pared to be available, but with good speed and thorough
consideration of the proposals.

-
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the week, but I
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am in principle available until the end of
just want to repeat one single point and

that was our modus operandi right from the start, that is
very important, we must receive clear instructions and we
work on clear instructions, we are trained to do so, and it
is important that we receive that.

I believe that will

avoid a lot of the future difficulties and misunderstandings.
CHAIRMAN:

I think we are wasting time.

available, we must start to work.

The lawyers are

We cannot keep on bring-

ing documents every day and expect that we must now go back
and look at these documents.

With due respect to my senior

colleague, whom I respect very much, you cannot go back now
and look at this document afresh.
as basis that document.

We have agreed to adopt

Can we now go on and really,

honourable members have the right to participate or to give
their reservations, as they have been doing throughout.
But we must discuss the preamble now and go on, that is the
modus operandi.

I will agree with my other senior collea-

gue here that the best is for us to lock ourselves in day
and night and when we finish we go out and tell people we
have finished the document.

So we are going to sit ,from

now on day and night.
MR MUDGE:

I

just want to make a suggestion.

I agree that

we discuss the paper paragraph by paragraph, but of course
we are running the danger of getting bogged down on one
article and then after three, four days some of the lawyers
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might have to leave and we haven't gone through the whole
document.

What I want to suggest, I want to help to get

the process moving on:
rent problems.

We have identified certain diffe-

After studying the document we found that

there are objections in principles, there are objections of
substancial importance, there are deficiencies, there are
formulations and there are suggest1ons.

I want to suggest,

if we can go through the document and every party here
wants to bring something to the notice of the meeting, that
we do not necessarily sort out that problem immediately.
Some of those things might only be technical, it might be a
matter of editing the document and then we can go on and
get rid of all the minor things.

Then we come back and we

discuss those where we feel we have differences, where we
have misunderstandings.

I think we can put it to the test.

Let's start discussing the document paragraph by paragraph
and then you might find that on some of these issues we
will just say to the lawyers, "redraft it, look at the
wording, look at the formulation" and we go on to the next.
But when we get stuck, that we don't stop there.

We can

put that aside and say we are not going to start talking
about the bicameral system now and go on for two, three
days, and in the meantime that is a matter which we have to
decide on in principle.

I don't think the lawyers are so

much interested in that, they want to know what our final
decision is.

Just an idea.

how it goes.

We will have comments on every paragraph more

Let's start with it and see

-
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or less, but some of them very minor.
CHAIRMAN:

I want us to finalise, because what is happening

is that our lawyers we have outside and everybody, even the
newspapers have joined the battle, we are being influenced,
all of us.
ment.

So the lawyers will never agree on one docu-

You can get a document from heaven, take it to your

lawyer, he will change it.
cess now, all of us.

We are going through that pro-

Our lawyers outside have this docu-

ment and they are saying this is wrong and we are being
influenced.

So I want us to take a political decision by

going paragraph by paragraph and deciding here.

The posi-

tion is that when I call an article, the lawyers must
speak, then the floor will be open, we will discuss it, we
agree on it, finito.
country.

That is the final article for this

When I say preamble, we look at it.

ADV CHASKALSON:

The second preamble is merely technical,

it is the use of language, we have tried to bring it into
line when we talked about what is regardless of race,
colour, ethnic origin, sexual origin, creed or social,
economic status.

That was not the precise formulation in

the working document, but it was brought into line with the
provisions of the body of the constitution itself.
think there is any substantial change in meaning.

I don't
As far

as the fourth preamble is concerned, there is just a slight
change in the language.

We changed "for the people of

Namibia" to "to the people of Namibia."

The only signifi-

cant change in the preamble is the last preamble on page 1
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where we have drafted a paragraph to say that the people of
Namibia desire national reconciliation in order to foster
peace, unity and a common loyalty to a single state.

That

was a request made to us by the people who instructed us
and that has been incorporated.
it stands.

The rest,

I think,

is as

I myself might have some technical comments on

whether it should be a capital C or a small c, I think we
shouldn't waste time on matters such as that.
CHAIRMAN:
long.

I heard rumours outside that the preamble is too

Do we agree with it as it is now?

Some people are

saying it is too long.
MR KATJIUONGUA:

It is very good you brought up that point.

I also have the impression that the preamble is too long
and in some sense uninspiring to call the nation to action.
If you look at the preamble of the US-constitution, the
Constitution of France and the Constitution of WestGermany, you will find they are very brief, very short and
I would have preferred a preamble that says:

"As our

people now are living ...••. characterised by apartheid,
colonialism, racism and tribalism, now they are looking
forward to a new future based on reconciliation, peace,
etc.," something like that.
MR ANGULA:
preamble.
aspire for.

I would like to comment on the length of the
I feel that the length should be •.. to what we
In certain societies there are many documents

people can refer to because all of them are literate.
should not necessarily be influenced by what happens in

We
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certain areas like the Federal Republic of Germany or any
other part.

If we feel that we can give some kind of as-

piration to the preamble by changing the formulation,
have no problem with that.

I

They can point out certain

phrases which they think should be changed, but I am not
over-duly concerned about the length.

The length 1s

determined by the context in which we are talking about
this.

It is the position of our people, it is our people

we are trying to address.

It is those kinds of very orga-

nic desires we have for ourselves and for our own future.
We want to express that as a starting point, to say certain
things we are going to say in the body of the constitution.
They must realist that.

If guidelines are needed to say

certain things in the constitution and to defend it, I have
no objection to it, but by way of giving it more strength,
I don't mind changing certain words, because certain words
there you don't know exactly what they mean.
CHAIRMAN:

What I thought we are doing is to be precise. I

do not want a general discussion.
MR HAMUTENYA:

I am looking at page 1, number 6.

The words

"invasion", "erosion", don't sound like normal words used
in documents.

Why not "protect from violation" instead of

"invasion" and "erosion" instead of "corrosion."

Then the

next line, the last one on the page, instead of "single
state", unitary state.
CHAIRMAN:
that one?

Do you adopt the first line?

Any comment on

-
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Would it not be better to talk about "the

members of mankind" and not "the members of the human
famility"?
MEMBER:

Yes, we agree.

CHAIRMAN:
ted.

Human family is accepted.

Next point.

Accep-

Number 3?

MR MUDGE:
say:

(Discussion)

Can't we put it in a more positive sense and

"Whereas the people of Namibia have struggled vic-

toriously to secure those rights, their children and their
descendants .. "
CHAIRMAN:

This preamble is talking as if it is somewhere

from heaven, it is not anything from us, the Namibian
people.

We are talking, we must say "we the people".

MR RUPPEL:

I must say that we didn't consider it part of

our brief to deal with the preamble, other than in relation
to the issues which were brought to our attention.
fact,

In

they were very anxious not to interfere with the

language in the working document.
MR MUDGE:

I agree, I am not quarelling with the lawyers, I

am only saying that when I addressed this meeting last week
I said the document, as far as I am concerned, is not
properly settled, is not properly edited and I am sure the
lawyers didn't have time to do it.

So, I

think it is now

the time for us to bring to their attention legal formulation words, terminology and to ask their advice, and I do
agree with the chairman, you can't forget the past and I
don't want to do that.

But I was just suggesting that we

'
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replace paragraphs 4 and 5.
there,

If you feel that it must be in

I am not going to oppose it strongly, it is just a

suggestion, because generations to come might not even know
the word aparthe1d.

I don't know, maybe, I hope not.

So,

my proposal is that paragraphs 4 and 5 of the preamble
should be replaced by the words "whereas the people of
Namibia have struggled victoriously to secure those rights
for them,

their children and their descendants", referring

to paragraph 3.
I tend to agree with the chairman.

MR KATJIUONGUA:

thing is so abstract.

This

Why don't we ask the chairman to

trim this thing and to bring it back and in the meantime we
can do the rest of the document.
CHAIRMAN:

No, we do it here.

For instance,

"having

finally emerged victorious from our struggle."
from us.
point?

This is now from somewhere else.

It must be

Do you get my

We must talk ourselves.

DR TJIRIANGE:
Mudge said.

I

just wanted to react to what honourable

I thought what the lawyers did here with the

comments made by the chairman, which I agree with, is that
they tried to bring the two concepts that were agreed in
this house together.
also the future.

We have to accommodate the past, but

Once you are doing that, then you are

eliminating the concept that some of us were thinking that
it is necessary to also mention a bit of the past.

If you

take that out, you are taking out what we have agreed upon.
I don't see why we should not mention things if they are

-
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things that have been considered to be important.
CHAIRMAN:

We have agreed on this, yes.

MR ANGULA:

I think we are now on paragraph 4 which honour-

able Mr Dirk Mudge has suggested that it can be deleted.
We should keep two things in mind.

As we are writing this

constitution I think we are writing it first and foremost
for ourselves, not necessarily for the people to come.
They have a right to change it if they want.

We have a

task to address and some of these tasks are based upon past
experiences.

I am referring to things like affirmative

action which is reflected in the constitution.

If you take

out the past, then you have no base for affirmative action.
So, I think we should say something about the past and we
must retain that paragraph.
MR MUDGE:

In our own way we have also struggled against

apartheid and racism, whether you believe it or not.

We

have already said we are not going to fight on this one, so
leave it as it is.
MR PRETORIUS:

Mr Chairman, I reserve the right to speak on

this issue elsewhere.
CHAIRMAN:

Your position is standard.

Point 5 is adopted,

"victorious in our struggle."
MR TJITENDERO:

I was just going to suggest a new wording

in line with what is being proposed,

that we are writing

for ourselves and for this generation.
reads as follows:

"Now therefore, we,

The new wording
the people of Nami-

bia, adopt and give unto ourselves this constitution •..• "

-
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On a point of order.

Can we merge that

number 5 into 4 so that we can avoid this redundancy of
repeating ourselves?

"lvhereas these rights have for so

long been denied to the people of Namibia by apartheid,
racism, etc.", merge it maybe together with paragraph 5.
Is it possible for the lawyers to do that?

It is as if we

are repeating ourselves.
DR TJITENDERO:

This time I think I will not have any

further interruptions and I am going to speak.

It is only

a change from the third person's point of view to again we,
the people, and the new draft is:

"Now therefore, we,

the

people of Namibia, adopt and give unto ourselves this constitution as a fundamental law of our sovereign and independent republic."
MR ANGULA:

I think the amendment of honourable Tjitendero

should come towards the very end, and I would like also to
draw the attention that what we are saying here, the principles we are stating here are the principles which are
going to form the body of the constitution.
forget that.

We should not

We talk about the past, we talk about what we

are going to do now.

We should be clear about that, the

things we are stating here are the things which are going
to be contained in the constitution.
DR TJIRIANGE:

The amendment of Comrade Tjitendero can best

be accommodated as a last paragraph.
DR TJITENDERO:

There are two things.

It appears that the

honourable members are concerned with the sequence and they
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did not indicate whether or not they agree with the wording.

The sequence is a separate issue as to making the

last paragraph come first, because we are talking about the
resolution making the paragraph 6 com1ng last.

I think

that should be an independent proposal to say, let the one
in which he is supposed to propose unitary state come before the one I amended.
CHAIRMAN:

The honourable professor was proposing that we

merge two lines, make them one, to avoid redundancies,
repetitions.
MR ANGOLA:

Each of these expresses a particular idea about

something, an idea which will be reflected and highlighted
in the constitution.

So, you cannot make them two as if

they are saying the same thing.
are, we should not make them one.

They should remain as they
These things express

ideas on which we are going to elaborate in the constitution itself.
CHAIRMAN:

Next one,

"whereas the people of Namibia".

is writing this thing?
comments on that one?

"We, the people of Namibia."

Who
Any

From now on we must take decisions

so that the minutes will record it has been decided.

We

are now on page 2.
MR RUPPEL:

I am making notes and I am not clear.

I don't

know whether we are expected to do anything after this or
not.

There was some talk at one stage on the words "inva-

sion and corrosion."

That is in the working paper.

they to stand or are they to come out?

Are
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That is to come out.

It was Mr Hamutenya's

amendment.
MR HAMUTENYA:

First "violation" instead of "invasion" and

"erosion" instead of "corrosion."
MR MUDGE:
here.
it?

Is it correct?

That is why we have legal people

Do you think it is the correct way of formulating
We are talking about the invasion and the corrosion of

the gains.

Can you violate gains?

is the correct formulation.

I am not sure that that

You can violate principles or

rights, but can you violate gains?

We are talking about

the corrosion of gains or erosion.

You might talk about

erosion, but I don't think violation is the right word
there.
MR ANGULA:

This word "violation", whether it should be

violation or invasion.
we mean by gains.

I think we can reflect a bit what

I think we are talking about fiscal

gains, things like territorial integrity and also things
like freedom.

If we can find the right word to express

that sentiment.

I am not sure whether it is violation or

invasion, but both words seem to be ••
CHAIRMAN:

Invasion of privacy, one says that.

refer to the army.
MR STABY:

It does not

So it stays as it is.

Why can't we just say "to cherish and protect

the gains of our long struggle."
MR BIWA:

Why don't we talk of "destruction" instead of

"invasion"?
CHAIRMAN:

(Discussion)
Now all of us are talking.

We are wasting time

- 41 on these words, because we all have our own views.
~R

STABY:

Mr Chairman,

I think we ought to protect the

gains of our long struggle against erosion, invasion,
theft, corruption, whatever there may be.
~lR

RUPPEL:

Yes,

~R

ANGULA:

So, we remove that.

let's take the words out.

CHAIRMAN:

Next, unitary state.

MR MUDGE:

I don't agree there.

What you mean by a unitary

state is that then you sort of describe the state.

When

you say a single state, you say that you will not have a
loyalty to more than one state.

We are here referring may-

be to duel nationality or duel citizenship, things like
that.

We have referred to "foster peace, unity and common

loyalty to a single state."
CHAIRMAN:
state.

We didn't see it that way,

Thank you,

loyalty to a single

that is why we have you that side.

MR MUDGE:

It was our proposal.

MR STABY:

Maybe we can make it even easier if we say:

"Whereas we,

the people of Namibia, desire, etc., and a

common loyalty to our state."
MR MUDGE:

A single state makes the principle clear.

I

am

not going to quarrel there.
CHAIRMAN:

I still agree with Mr Mudge. Thank you.

Next

point.
MR MUDGE:
page.

I think we have two remarks to make on the next

The one is that we have a problem with the word

"secular".

I know that there are different interpretations

- 42 of the word "secular", but our lawyers brought our attention to this, that in some dictionaries they describe
"secular" as "sceptical of religious truth" or "opposed to
religious education."

This is possible.

Now I would not

want to support the word "secular" if that is the definition of the word "secular".

If anybody else has another

definition I would like to hear that,
complete the paragraph, I

and then,

just to

just want to draw the attention

to the words "justice, liberty and equality".

They are in

fact limited by the qualifying words immediately following.
Justice is much more than social, economic and political
and liberty is much more than thought expression, belief,
faith and worship.

Why can't we just leave it with jus-

tice, liberty, equality, fraternity in its fullest meaning
instead of limiting it?

I am not a lawyer, but they say

that according to certain rules all other forms of justice,
liberty and equality will be excluded if they are not specifically included.
make.

Those are the two comments I want to

I think this was taken from the Indian Constitution,

these words.

It is the only constitution where you find

these words, this exact wording or formulation.

I think it

is not complete.
MR ANGULA

0
:

First I would like to start on a positive note

and agree with honourable Dirk Mudge that perhaps we should
leave the words "justice, liberty, equality and fraternity"
undefined.

I think that is a good thing.

On the word

"secular", this is a concept which is introduced by the
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1982 Principles, the way I saw it myself, a secular democratic state, but I would like to argue another word here
just to enrich the list.

Unitary should now come here.

Sovereign is in the 1982 Principles, "secular, unitary,
democratic republic."
MR PRETORIUS:

I want to see the word unitary here.

I am glad to get some support about this

word "secular", because it is still troubling me.

It has

various interpretations and it was not mentioned in the
1982 Principles.
MR ANGULA:

It is there.

MR PRETORIUS:

No.

some of the rights.
MR HAMUTENYA:

I think it is also contradictory to
I think we must leave it out.

Definitely a new meaning is being given for

the word secular, but this word appears in so many constitutions and it simply means that it is not a theocratic
state, simple, straightforward.
here.

We don't want another Iran

We want to have a secular which is run by bishops

necessarily.

We don't want to mix up our politics or make

a theological state.
MR BIWA:

That is all it means.

This being a problem of technical nature, I would

like us to take advantage of the presence of the lawyers ·
and ask them to explain to us what this means, or the implications of the presence or absence of this word.
PROF WIECHERS:
correct.

Yes, honourable member Hamutenya is

In the constitutional theory "secular" is the

division between church and state.

It has these other

semantic meanings, I have to agree, but in constitutional

- 44 theory it means one thing, separation of church and state.
MR PRETORIUS:

Not religion and state?

PROF WIECHERS:

Not religion and

state~

No, the church in-

stitutions and the state.
).jR KATJIUONGUA:

There is no state religion, in other

\,·ords.
t>lR BARNES:

What do the honourable men from heaven use as

authority on that explanation, because we have the Oxford
Dictionary.

The reference there, according to the Oxford

Dictionary, is:

"sceptical of religious truth or opposed

to religious education."
CHAIRMAN:

The word "secular" I got from the United States

Constitution for the first time, and it is the separation
of state and church.
MR BARNES:

Yes,

I accept your source, but it might have a

different meaning in the United States to what we have in
mind here.

May I kindly submit the question via you as the

honourable Comrade Chairman to the learned members here.

I

would still like to hear what reference they used on the
secular explanation.
ADV ERASMUS:

I am not going to consult the Bible.

It is

true that there is a popular meaning of the kind indicated
by Mr Barnes and the reference to the Oxford Dictionary.
The Oxford Dictionary, on the other hand, is not an explanatory document on constitutional principles.

There are

examples of constitutions and I have got here, for example,
Malta and other countries where they explicitly state in
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the official church of the country,
certain religion,

that they single out a

a state religion.

What you are doing

when you use a constitutional document and you insert the
word "secular", you indicate exactly the opposite, that
there will be that official religion.

In a certain manner

it is support of the idea of freedom of religion, every
type of religion for the people.

The fact that in popular

parlance there is a meaning given to "secular" is correct.
I think we must limit our interpretation to what we want in
the constitution and what we want to convey in terms of the
official position or not of church and religion in the
state.
MR BARNES:

If I had to pose the question:

If secular had

to be a point of dispute in the Supreme Court of Namibia,
would that explanation of the honourable man from heaven be
acceptable or is secular open to different interpretations?
MR KATJIUONGUA:

As explained by other people and I think

as Prof Erasmus has just said, if you need that then we
could still put that in brackets,

"separation of state and

church or religion, freedom of religion", so that the
meaning is simply that we don't want a state religion or a
state church.
stitution,
MR RUKORO:

If that is clarified in the text of the con-

then our lawyers can do so.
I was just going to say that should the matter

become a dispute before the Supreme Court, obviously the
minutes and proceedings of this committee will be used in
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aid of interpreting what was really the original meaning of
that particular word, and if we agree, as I think we
should, as to the meaning of "secular" in this particular
exercise, as explained by Prof Erasmus, then I think the
matter will be resolved accordingly.
PROF WIECHERS:

If the question should come up,

"secular"

in that meaning of not friendly towards religion,

that

can't happen, because freedom of religion is assured under
the constitution.

So, secular can only mean in the pre-

amble, should it ever come up, of a non-institutionalised
church or religion.
CHAIRMAN:

I think this question has now been solved to the

satisfaction of Mr Barnes.
MR BARNES:

I beg to differ, Sir.

paragraph:

"Whereas the people of Namibia have resolved to

Let me phrase this whole

constitute Namibia into a sovereign, unitary, secular,
independent, democratic republic to secure to all its citizens liberty, equality, and to promote fraternity among
them all,

to assure their dignity and to secure the unity

and integrity of the Namibian nation among and in association with the free nations of the world."

That is what we

propose, because the words "justice, liberty and equality"
are limited by the qualifying words immediately following
each of the aforesaid words and in accordance with the rule
of interpretation in "inclusio, unius, exclusio, alterius,
other forms of justice, liberty and equality are excluded.
CHAIRMAN:

I think there is agreement that we don't quali-
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Are we accepting the amend-

ment of honourable Barnes?
MR RUKORO:

I will accept it, except that I notice that the

word "justice" was left out.
MR BARNES:

"Justice" is included.

CHAIRMAN:

Will you read it slowly for us?

MR MUDGE:

May I read:

"Whereas the people of Namibia have

resolved to constitute Namibia into a sovereign" and then
we include "independent, democratic republic", and then we
delete "and continue to secure to all citizens" and then we
must bring in some words there otherwise it will not make
sense, "their fundamental right to justice" and then we
delete the detail and then "liberty" and we leave out the
rest "quality", and we delete the following words and then,
"to promote fraternity among them all and to assure their
dignity and to secure the unity and integrity of the Namibian nation."

It is just a matter of wording.

You cannot

just leave out those qualifications without inserting certain words.

But I think that can easily be done by the

lawyers, I don't think that is a problem at all.
CHAIRMAN:
MR MUDGE:

But "secular" is in?
No, if that is the meaning of secular I can

agree with it.

May I ask, the constitution will have to be

the expression of the aspirations of the population.

We

have a religious population, there is no doubt about it.
No reference is made anywhere to the God Almighty.

I am

not referring to Protestants and Catholics, I am talking
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about something that 99% of the population believe in God
Almighty.
CHAIRMAN:

I am a Moslem.

MR MUDGE:

But you are one percent, Sir.

CHAIRMAN:

Yes, but I am important.

MR KATJIUONGUA:
MR MUDGE:

America has Christians as well.

I just thought I wanted to mention it.

If you

decide against it, then I have no option, I will ultimately
have to accept the verdict of the majority.
argue the point.

But I want to

We will have to explain this to the popu-

lation.
MR ANGULA:
type.

I am a confirmed Christian of the original

I see here that the word "unitary" was replaced by

the word "independence".
MR MUDGE:
MR ANGULA:

No,

I don't see the reason why.

"unitary" is included.

Now, when we are talking about freedom of reli-

gion, that word should be inclusive.

Now I am a Lutheran,

I shall not deny a Moslem to associate himself or herself
to this constitution.

It is better to leave it a bit neu-

tral so that we don't exclude somebody.
Almighty" we exclude somebody.

Once we say "God

That is the problem.

negates the whole principle of freedom of religion.

That
So, we

must be aware of that.
CHAIRMAN:
everything.

I think we all agreed "secular" is covering
Those who want to practise, practise, those

who don't want to practise, don't practise.
force anybody.

Thank you very much.

You cannot

-
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I just wanted to point out, I have no pro-

blem with the formulation proposed, but I am not very much
comfortable with the formulation in association with the
"free nation".
MR RUPPEL:

What are we trying to say?

It is in paragraph 9, the very next paragraph.

DR TJIRIANGE:

What does it imply?

Does it mean we asso-

ciate with them, in what form?
MR MUDGE:

That was the original draft, that was not our

formulation.
DR TJIRIANGE:
CHAIRMAN:

I am thinking aloud.

But don't say "as amended."

You are just asking

it now, not that they have amended it.
MR KATJIUONGUA:

I think maybe Tjirange has a point there.

The words "free nations", in the past this connoted the
difference between East and West.

Now things are changing.

I think "democratic nations" are better words than "free
nations."
CHAIRMAN:

A question:

When you say "free and democratic",

some countries don't recognise other countries, like in
Africa, as democratic.
MR RUPPEL:

Can't we take out the word "free" and just say

"nations"?
PROF KERINA:

Could we say " •.• fraternity,

assuring the

dignity of the individual and the unity and integrity of
the Namibian nation among and in association with the nations of the world."
MR HAMUTENYA:

This will exclude those who are not free.

-

CHAIRMAN:
staying.
MR RUKORO:
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I feel there is no harm, we are free.

"Free" is

Thank you.
I was led to understand by one of my female

leaders that the word "fraternity" is sexist and the opposite means sorority.

Therefore we want to know whether we

couldn't get a neutral term, because fraternity is something to do with brotherhood as opposed to sisterhood.
CHAIRMAN:

In a constitution it has a different connotation

I think.
MR BARNES:

Wouldn't we have a clause at the end of the

constitution that anything in this constitution that refers
to the male includes the female?

Doesn't that solve the

problem?
ADV CHASKALSON:
CHAIRMAN:

That is a highly sexist statement.

The word "fraternity" is neutral in this context

and therefore I think, since we have now spoken for one
hour,

I want a clear decision that we deliberated on the

preamble, amendments were made to it and we have now finally, finally agreed to it.
MR ANGULA:

This is the most important one where we declare

ourselves.

Do we declare or adopt or assume or resume or

what do we do?

Let us get the word.

DR TJITENDERO:

The assumption is that on the day we will

be recommending adoption to ourselves, and therefore the
wording was "now therefore, we, the people of Namibia,
adopt and give unto ourselves this constitution as the fundamental law of our sovereign and independent republic."
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CHAIRMAN:

"Do hereby declare unto ourselves to adopt", not

declare?

You normally declare.

following,

But then there is the

"as the fundamental law of our sovereign and

independent republic."
~EMBER:

It refers to the constitution, it must be adopted.

PROF KERINA:

Can I

of Dr Tj i tendero:

just add some where to the phraseology
" ... accept and adopt."

We accept and

adopt that responsibility.
PROF WIECHERS:
yourselves.

Accept from whom?

It has come along out of

You accept this as a constituent body and you

adopt it here.

You accept the principles and you adopt the

constitution.
CHAIRMAN:
MR BIWA:

We don't declare a constitution, we adopt it.
I am sorry, I did not hear the formulation.

PROF KERINA:

"Therefore, we, the people of Namibia, accept

and adopt and give unto ourselves this constitution as a
fundamental law of our sovereign and independent republic."
MR KATJIUONGUA:

Did we say in the preceding one "with the

nations of the world" or did we insert anything else?
CHAIRMAN:

"Free nations", we left the "free" there.

MR KATJIUONGUA:

Then "accept and adopt", that implies

giving unto ourselves as well.
CHAIRMAN:

There is a question here, do we still say "give

unto ourselves" and use also "accept"?
MEMBER:
CHAIRMAN:
adopt".

Which one?

Accept and adopt.
"Give unto ourselves" is out,

"accept and

We have now officially and finally agreed on the

~
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the amendments, of course.

Thank you very much.

I want to know, do the lawyers agree?

MR MUDGE:

I am not

talking about the principle, I am talking about the legal
wording.

Do they agree, because they have to write this

thing.
ADV. CHASKALSON:
have heard.

I think we can give effect to what we

It is your sentiments which we are recording

here, not ours.

The preamble is really a statement of in-

tent, a statement of reason.
MR MUDGE:

The words "accept and adopt", I agree with it.

Can you live with that?
PROF WIECHERS:
CHAIRMAN:

Constitutionally it is correct.

I am repeating myself because the decisions were

not clear in the past.
finally as amended.

We have finished the preamble

Now we go to Part 1 - General Provi-

sions, Chapter 1 - Establishment.
MR BIWA:

Mine is just a question to the lawyers.

What

difference will it make if we have chapters and parts instead of parts and chapters?
PROF WIECHERS:

Any difference?

It is in the literary style.

You have a

part with its chapters, and I have never heard or ever seen
that you have chapters with parts.

MR RUPPEL:

I just have a very general correction.

It was

raised briefly once and it concerns the reference to the
male gender only, and I understood the position to be that
it is not difficult to have non-sexist language being in-
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traduced into this document and not to have this reference
to the male gender only.

Can I

just hear from the experts

what they think on this before we go on, because it is a
very general thing.
ADV CHASKALSON:

It is quite possible to write a genderless

constitution if you choose to do so.

You can do it by in

places using the plural instead of the singular.

There

will be occasions on which you have to use the singular.
On those occasions you will say "he or she" or "him or
her".

I think once one has got accustomed to doing it, it

flows quite easily.

To those who are not accustomed to

doing it, it looks a bit clumsy, a bit heavy.
matter of principle.

It is a

It can be done, it is not going to

interfere with your constitution and you can have a clause
at the end to say that the masculine includes the feminine
and the feminine the masculine, the singuar includes the
plural, the plural the singular.

In that way you can quite

easily write a genderless constitution.
unique document.

It might even be a

I don't know whether there are anywhere

else in the world a genderless constitution.
CHAIRMAN:

I think we can innovate.

MR KATJIUONGUA:

Have we settled this, I was going to some

other topic.
CHAIRMAN:

We must finish a topic.

There is a question on

a genderless constitution.
DR TJITENDERO:

I move that since the honourable lawyers

have said there is a possibility of writing a genderless
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singular, why don't we therefore adopt and make ourselves a
unique republic by saying yes to a genderless constitution,
and then let them try and come back to us.
PROF WIECHERS:

May I

just warn,

it is not going to be a

genderless constitution, people will laugh at you.

It in-

eludes both genders.
CHAIRMAN:

I am going to move on.

We are talking about

General Provisions, Chapter 1 - Establishment.

I want com-

ments on that.
MR KATJIUONGUA:

There I have only two comments to make.

One is, in the memory of our colleague, Mr Nauyala, who,
before he passed away, moved a motion in the Assembly that
this country should be known as Namibia.
as point l

So, I would like

that the country should be known as the Republic

of Namibia, expressly said so and not by implication.

I

want to state clearly in that paragraph that the country
should be known as the Republic of Namibia.

Then I think

that what is now point l here, I think the reference we
made to the nature of the state, as contained in the preamble, should be repeated here, because some things were
taken out by justice and fraternity.

So, I think the refe-

renee here should be sovereign, etc.

The reference we have

in the preamble should perhaps be repeated here.
point is in Section 4:

The last

"Windhoek shall be the seat of the

president, etc."
CHAIRMAN:

I was just trying to go systematically, you
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jumped the gun.

Are these things correct as they are?

MR KATJIUONGUA:

Yes.

DR TJITENDERO:

We are proposing that the heading of the

chapter reads "Republic" instead of "Establishment", because that is what we are trying to establish, republic as
opposed to monarchy or any other form of government.
CHAIRMAN:

Part 1 is correct,

it must stay.

General Provi-

sions.
MR ANGULA:

I thought it would be quite clear to everybody

if we make this thing a bit simpler,

just to say Chapter 1

and then the articles follow.
PROF ERASMUS:
chapters.

There is nothing wrong with only having

There are examples of many constitutions where

they only have chapters and no reference to parts.
are other examples where they have parts.

There

You have a free

choice and it will make it simpler to some extent by only
having chapters.
want that.

There is nothing wrong with that if you

We deliberately refrain from getting into the

fray and giving our opinions, because this is your constitution basically, and on this particular point, if it is
your feeling that it would read simpler by simply having
chapters, there is nothing wrong with that.

If you"want to

keep it like it is, there are many precedents for that.
Give us an indication and we will write it the way you prefer it.
MR MUDGE:

Does it really make a difference?

simple as possible.

Let the lawyers decide.

Make it as

-

CHAIRMAN:
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No we are going to tell them, we don't want

complications later on.
General Provisions.

Chapter 1, we omit Part 1 and

Chapter 1, that is it.

What about

Establishment?
DR TJITENDERO:
CHAIRMAN:

We just say Republic.

MR PRETORIUS:
title?

Republic.

I want to ask the lawyers, what about a long

Will that not be preferable?

is something like:

What I have in mind

"To introduce a constitution for the

territory known as the Territory of south West Africa in
order to grant independence to the territory under the name
of the Republic of Namibia as a sovereign, unitary and
democratic state and to provide for matters incidental
thereto."

That is the idea of a long title at the begin-

ning.
PROF WIECHERS:

Yes, but as I see it your preamble is real-

ly in the kind of a constitution your long title.

Surely,

once the parliament is there, your National Assembly will
have a long title, but your preamble for a constitution is
really your long title.
MR PRETORIUS:
MR MUDGE:

I accept that.

I am not hundred percent sure that we

ma~e

pro-

vision for the creation and establishment of a republic of
Namibia.

We must keep in mind we are writing a law and in

article 1(1) all we say is that "Namibia is a sovereign,
independent unitary state," but where is provision made for
the creation and the establishment of a republic?

Mustn't
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it be written in somewhere?
CHAIRMAN:

They are saying there must be establishment of

the Republic of Namibia.
MR KATJIUONGUA:
in l ( l) :

If you say "Establishment", then you say

"This country shall be known as the Republic of

Namibia."
MR MUDGE:

Something like that.

I would not want to formu-

late it correctly, but I think that is why we have the lawyers here, so that when we agree on the principle it must
only be correctly formulated.
DR TJITENDERO:

I think for the logical sequence we have to

separate, because if we accept the proposal that would
state specifically "to the establishment of", then what
follows under this establishment is the nature of state.
This is why we say "the republic" and it continues.

The

establishment should maybe be a separate chapter, the first
one.

Chapter 1, and then "republic" will be Chapter 2 or

articles.
PROF WIECHERS:

May I just say, I think you are making,

with all respect, things a bit difficult for yourselves.
What you are doing, if you say in the constitution "Namibia
shall be a sovereign, independent", you are establishing it
by saying that.

You could say "Namibia shall be establish-

ed as a sovereign, independent state, but that is saying
the same thing.

So really, what you are stating here is

exactly that, the establishment of your republic.
MR MUDGE:

If you are satisfied I am not going to quarrel.
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We might find at the end that we haven't established a
state, I want to make sure.
DR AMATHILA:

I tend to think that when we are considering

this document we are talking of this document at the time
of adoption, and at that time the document has to read that
that republic exists or rather, is in being.

Therefore the

formulation by honourable Kajtiuongua was a good one and it
was supported by Mr Mudge, I think.
CHAIRMAN:

That should become article 1.

MR KATJIUONGUA:

The rest is after it has been established.

The country shall be known as the Republic of Namibia. We
have now established it as an entity, from now on we shall
say Namibia.
PROF KERINA:

Can we say,

just to strengthen Mr Kajtition-

gua's statement, that the territory previously known as
South West Africa is hereby declared to be an independent,
sovereign, unitary and democratic state which shall be a
republic under the name, the Republic of Namibia.
MR ANGULA:

When you come to the territory usually known as

something, that is again to create problems.

Unless we

define it as such in the provisions of the constitution, we
are going to create problems here, contradictions.

,Unless

we define what Namibia is, but if we simply say the country
normally known as South West Africa it has legal •..
MR MUDGE:

On a point of order.

Really, we are now trying

to do the work of legal people and we are not legal experts.

I think if we can clearly agree on what we want,
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honestly then the legal people should be able to draft the
thing correctly.

But I think if you expect us to agree on

wording, exact wording, we are going to sit here for
another month.
CHAIRMAN:

No, this is not the wording to say South West

Africa or just to say the Republic and then go on.
MR MUDGE:

Well,

then we say republic.

It must be a repu-

blic, it must be established.
CHAIRMAN:

We want to be clear, because this morning I

thought it will be good that we decide, so that the lawyers
will be clear what they are going to put in legal context.
MR MUDGE:

But to listen and then they must draft.

CHAIRMAN:

I agree with you completely, but when somebody

says "the territory formerly known as South West Africa",
then it is a policy-matter, it is not a question of drafting.
MR STABY:

In article 1(3) it is being circumscribed what

the territory is.

It is defined, we don't have to refer to

it.
CHAIRMAN:

Now we are agreed,

we say "the republic".
MR MUDGE:

"establishment" is gone now,

Article 1(2).

I just want to suggest and leave it there, be-

cause again it is for the lawyers to decide whether my suggestion is worth anything.

The words "created and identi-

fied" be replaced by "established".

In 1(2):

tions of the State created and identified".
suggestion.

"InstituIt is just a

It is a question of formulation and there is

- 60 not a principle involved at all.
MR RUPPEL:

The existing article 1(1), there is a slight

problem there that I think the word "unitary" should come
infront of "sovereign" to make it comply fully with the
principles in the 1982-agreement.

The Principles for a

Constitution for an Independent Namibia says:

"Namibia

will be a unitary, sovereign and democratic state."

We

comply with all the others, but we don't have unitary in
there.

That should be added,

then we comply fully with the

1982 Principles.
CHAIRMAN:

This article, is it still standing that way,

"establishment of Republic of Namibia?"
ADV CHASKALSON:

That heading is all right.

Are we going

to draft here or are we going to take the principles here?
MEMBER:

Draft.

CHAIRMAN:

We are taking principles, they are going to

draft.
MR MUDGE:

The word "established", I just recommend that,

they can have a look at it.
CHAIRMAN:

Point 1(2).

MR PRETORIUS:

The word "ultimately" there, why ultimately,

why not "all powers shall reside"?

What is the meaning of

ultimately?
MR ANGULA:

I think the word "ultimately" is the final

analysis, but normally the parliament will have powers, the
executive branch will have powers, the judiciary will have
powers, but ultimately the people can tell you this is use-
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I think that is an important word

there.
PROF KERINA:

I was just thinking about that word "ultima-

tely", because I am wondering where the power initially
vested as far as the constitution is concerned.

Surely it

is one thing to assume.
DR TJITENDERO:

I think the word "ultimately" correctly

reflects the process, because it was not there, we are
creating it and eventually it would vest.

So it is a kind

of term that reflects a time-factor, that we in a transitional process and I think it is very correct.
MR KATJIUONGUA:

I think if we take out the word "ultimate-

ly" and say "all power shall be vested in the people of
Namibia who shall exercise their sovereignity through democratic institutions", so we are representatives of the
people exercising those rights via institutions by the
power originally vested in the people of Namibia.
CHAIRMAN:

Our lawyers took note of that.

that "ultimately" is out.
people of Namibia.
DR TJIRIANGE:

The decision is

All power is vested in the

Adopted.

Comments on number 3.

I just want to suggest that it stands as it

is, but we delete "majority of the international community."

There is some significant minority which has to be

taken into consideration as well.

If we just say:

"The

national territory of Namibia shall consist of the whole of
the territory recognised by the United Nations Organisation".

That majority of the international world is not
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MR STABY:

Mr Chairman, you will recollect that in discus-

sing this article originally we were not entirely certain
as to whether it would be correct to refer to Walvis Bay
and the islands as an integral part of the territory of
Namibia from a legal point of view.

May I just draw your

attention to page 3 of the memorandum submitted by our advirsors concerning this particular problem.

It says here:

"Our concern in formulating the amended provision was
that Namibia is not presently in a position to make laws
for disputed areas."
There is a long argument concerning the wisdom of the formulation as the committee put it over to our advisors.

We

from the DTA think we should consider this very carefully
indeed and we should in fact be guided by the opinion of
our lawyers.

We think that provision must be made in the

constitution in any event, whatever the original formulation might be, for the inclusion of such additional territories as may be agreed upon by the relevant authority by
negotiation.

I would actually request that our lawyers be

given a chance to expand on the position that they took in
their memorandum concerning this particular clause.
MR RUPPEL:

I have been informed by the United Nations that

they are not known as the United Nations Organisation, but
just as United Nations and "Organisation" should come out.
CHAIRMAN:
MR RUPPEL:

Who said that?
A very senior legal man of the United Nations.
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It is true, it is the United Nations, not

"Organisation".
MR RUPPEL:

He said in French it is Organisation, but not

in English, definitely not.
MR KATJIUONGUA:

Mr Chairman, I tend to agree with Dr

Tjiriange that we should take out the word "majority", but
I think "international community" should remain.

If some-

body, maybe in South Africa, has a problem, then they must
define themselves as a part of the international community
or not.

I think international community must remain, the

UN might be what my friend here is saying, it is not a
major issue, but I think our claim to Walvis Bay, maybe our
lawyers can tell us what are the diplomatic repercussions
that could come as a result of that.

I think what we are

doing here is to write a constitution for an independent
Namibia.

If I understand it very well - maybe those who

were at the UN at the time can correct me - but the agreement was that the question of Walvis Bay will be negotiated
between South Africa and an independent Namibia.

Now here

is a constitution for an independent Namibia and this claim
we have on Walvis Bay must be stated here and negotiated by
our government.

So, I think the point raised by Mr Staby

about negotiating, that should be made rather a statement
in parliament that this issue of Walvis Bay, we are not
going to take it by force, but negotiate with South Africa.
But I tell you many of our people, especially my brother
Amathila who comes from Walvis Bay and many others tend to
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Bay.

This thing came up during the campaign and all over

the place where we went.

So, I think the statement about

negotiation should be left to the new government, for parliament, but here we should put our claim on paper, it is a
part of our country.
CHAIRMAN:

As patriots we agree with that point.

claim our territory.

We must

There is a Resolution 432 specifical-

ly addressing the question of Walvis Bay.

It doesn't say

you must negotiate, it says it is part of Namibia.
therefore be re-integrated.

It must

It says it is part and parcel

of Namibia, it must be re-integrated after independence.
MR ANGULA:

Much of what I wanted to say was said by Mr

Katjiuongua.

I only want to add that probably it will help

us a lot to divide issues.

When we look at the constitu-

tion, in the constitution we state ideals, what we want to
achieve and we don't state how we are going to achieve
them.

So, this definition is what we want to be there.

We

come to the constitution as a mechanism to reflect the
position of negotiation.

I think that will not be correct,

it is a matter of principle.

Let us state the ideals for

us as a nation, what we want to defend.
matters for the executive authority.

Negotiations are

How they are going to

conduct it is up to them, but here we should just state for
the people who are going to write geography books and they
should be clear what the constitution says.
guidance.

They need

My only problem with this paragraph is the last

-

sentence there,
coast."
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"as well as the islands off the Namibian

I want it to be "the islands of Namibia."

this to be possessive,

I want

"as well as the islands of Namibia."

They are part of Namibia.
MR RUPPEL:

You must describe them.

MRS ITHANA:
late.

I would just like to apologise for coming

I have explained it to the Chairman why I came late,

but what I really wanted to mention is what Dr Tjiriange
mentioned.
MR PRETORIUS:

It is also my submission that this is not

legally correct, and I am in favour of negotiations in this
connection, because this will mean in legal terms annexation.

I think 432 is a political decision, not a legal

decision, and if we are able to do this, South Africa could
have annexed the country before us.

So my proposal is that

we change the wording, and that is up to the lawyers, to
keep it within the framework of the legal position, the
real legal position and not our wishes as such.
CHAIRMAN:

The resolutions of the United Nations are part

of the sources of International Law, it is not just a political decision.

This is going to be in an international

court, not any other court and resolutions of the United
Nations are sources of International Law.
PROF ERASMUS:

It is very important that we receive clear

instructions on this point.

We were instructed on the 22nd

December very clearly that we must include in the constitution reference to the claims to these areas mentioned,
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What

we have done is to try to reconcile that claim with the
existing international legal difficulties and uncertainties
that do exist, with respect,

to these two territories be-

cause of the fact that in terms of treaties dating back to
former centuries, because of principles of secession in
international law, this is not an absolutely clear-cut
position.

What we have done and what we have come up with

was to take an example from other countries where they have
similar problems.

In the constitution of Ireland, for

example, it is stated that the national territory consists
of the whole island of Ireland, clearly indicating in the
constitution that they also lay claim to Northern Ireland,
which is, of course, not part of the Republic of Ireland,
it belongs strictly speaking to the United Kingdom.

So we

are trying to reconcile by putting into the constitution
your desire as we have been instructed to lay claims, but
pointing out in our memorandum what the legal difficulties
are.

But it is important that you give us clear instruc-

tions on this one.
DR AMATHILA:

It is very necessary, if one takes Resolution

432 of the Security Council of the United Nations as a
basis for future litigation or discussions, that at least
our constitution has to establish that claim.

If you don't

establish it, obviously it might weaken one's case against
South Africa's position.

The provision in 435 actually

gives recognition that Walvis Bay including the 13 islands
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will be re-integrated, that the United Nations will help
the new nation to get those territories re-integrated in
the rest of Namibia.
constitution.

So I think we have to put it in the

The lawyers will know better that if you

don't do it, it may possibly be against your claim in any
litigation.
MR STABY:

There is no doubt in our minds that that is not

only desirable, but also essential that Walvis Bay ultimately forms part of the territory of Namibia and similarly
the islands of and off Namibia, as well as the river down
south, half of the river.

That is not our concern.

ad idem as far as the principle is concerned.
reservation was the legality of it.

We are

Our only

If it is indeed the

case that the United Nations' resolutions are part of reliable international law, reliable in the sense that we as
a future state can rely on that, then I think we are satisfied.

We only raised this because of the reservations that

were made by our advisors, and we wanted to make absolutely
certain that the inclusion of this particular formulation
in our constitution will stand the acid test eventually.
DR TJITENDERO:

I think we are dealing with a question or

issue that basically encompasses a contradiction between
political power and legality, and the lawyers want us to
give them very clear instructions, and having associated
myself with the comments made by Katiuongua and Amathila, I
would like to say that our intention and our statements are
that in the year 2000 or whenever this case comes up, it
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land.

That is our intention.

I think the loopholes will

depend on what you will find, but that is a statement of
fact.
PROF WIECHERS:
very clear.

On the legal position, can I just make it

If you look at 432 it has been very diploma-

tically worded.

It is a recognition of Walvis Bay and the

islands being part and that after independence it will be
incorporated.
tion.

So, it is an absolutely diplomatic resolu-

It is not now part, but it will become incorporated

after independence.

How?

Through negotiations.

So, you

see, it is a very carefully worded resolution to get the
agreement of all the members in the Security Council.
must not forget,

We

there is a decision - and it is part of

the ... in 1966- that the court couldn't find Walvis Bay
at that stage to be part of Namibia.

But you want to have

it, so the possibility is to make this a statement partly
of fact, what Namibia is, and also what it should be, and
see then afterwards, after independence, through a definitive statement of government that we are going to negotiate
that.

I think you can write it in provided that in so far

as it is not so and so it will be negotiated.

That is

another possibility if you want to have it in.
CHAIRMAN:

I think all the Namibian patriots sitting here

regard Walvis Bay as part and parcel of Namibia.

Should

the lawyers go and draft that kind of statement in the law
of this nation,

that this nation is demanding what belongs
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How

you are going to get that is not for the constitution.

You

cannot negotiate in a constitution.
ment to see how they can get that.

It is for the governBut the principle is we

want to claim what belongs to us as patriots of this country.
MR KATJIUONGUA:

Maybe the president can issue a statement

and say this is the position of the government on Walvis
Bay.
CHAIRMAN:
stitution.

But the point is we are including it in the conThere may be difficulties, but we are including

it that Walvis Bay is part and parcel of Namibia and the
off-shore islands.

We have agreed on that, the debate is

closed.
MR ANGULA:

We like to make vague summaries.

What is wrong

with what is on the paper already?
CHAIRMAN:
MR ANGULA:

That is what I have just summarised.
So what is on the paper is okay, with the

amendment of Comrade Tjiriange.
to come to what is on paper here.

Is that accepted?

I want

If we are going to amend

this, we must tell them what the amendments are.
CHAIRMAN:

I was trying to summarise after listening to the

statements.

The sentiments are that we are claiming our

territory, including Walvis Bay and the off-shore islands.
That is what they are going to redraft,

that this is part

and parcel of Namibia.
PROF ERASMUS:

My understanding now is that we are taking
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out the word "organisation" and that the rest of the formulation stands.
MR KATJIUONGUA:
PROF ERASMUS:

No,

"the majority of" is out.

The word "off", that word has certain ad-

vantages in terms of the territorial waters and in terms of
the international legal claim and title that South Africa
might have to some of those islands at present, which Namibia would in future,

just as Walvis Bay, want to include.

It is better to have an inclusive term and not only a geographical reference.

So,

the territorial waters, which are

only 12 seamiles wide, does in this formulation not include
in the sense that it will exclude other islands that could
be further off the coast.

It makes the case for Namibia's

claim stronger, the "off".
ADV CHASKALSON:

I think we could meet that point quite

easily by saying "as well as the islands off the mainland
of Namibia."

That would meet your semantic difficulty as

to whether it is part of Namibia or not and I don't think
it attracks from the claim at all.
PROF WIECHERS:

I am sure that the committee took every-

thing into consideration as far as citizenship and so are
concerned.
MR BIWA:

Mine is just a little question.

If we use the

word "off", will it not make our claim a bit vague, because it is not precise as to which islands the reference
is to.
CHAIRMAN:

Constitutions are vague sometimes.

That was a
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difficult one, but we are agreed.
MR RUPPEL:
the seat.

Number 4.

There is one in the existing subparagraph (4),
Should that not be done by act of parliament?

PROF WIECHERS:

There is a problem, yes.

This is an act of

parliament, but what happens in a state of emergency, that
there is a disaster in Windhoek.

The president must pro-

claim his government to convene in another part of the
country.

You won't have an act of parliament for exactly

the reason that there is an emergency.
MR KATJIUONGUA:

I thought if we say:

"Windhoek shall be

the seat of the Central Government, unless parliament, on
the recommendation of the president, decrees otherwise."
What I am saying is that the president will come with those
reasons, like emergencies, disasters, to have a temporary
capital elsewhere and in those reasons I think parliament,
also in terms of emergency or I don't know how you can put
it legally, or even if the president does it, then parliament must condone it.

In terms of what the situation is,

maybe the president may say "tomorrow go to Rietfontein"
and then he thinks it is too dry,
CHAIRMAN:

"to Botswana" and so.

We are talking about responsible presidents.

The president has to decide.

If parliament is not sitting,

are you going to wait until parliament sits?
MR KATJIUONGUA:

Parliament must condone it after some

time, rather than one individual deciding on where the
capital of the country should be.
decision-making.

It is democratic

ADV CHASKALSON:
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If the provision in the constitution under

which any decision the president is subject to review by a
two-thirds majority of parliament ...
MR KATJIUONGUA:

But we can say something similar for the

sake of clarity.
ADV CHASKALSON:

It will cover it.

MR KATJIUONGUA:

Put it in such a way that it is clear for

all of us.
DR TJITENDERO:

I think on issues like this it is for

everyone of us an inescapable condition, but we should at
least try to understand or try to make ourselves understand
that what is referred to is still honourable men and women
or responsible people.

I think if we every time inject the

bad part in man or the evil part, then definitely we will
have a very pessimistic view of the institutions of the
government we are trying to create, and I was going to propose that if we are saying emergency, obviously the definition of it is that it is abnormal conditions and speed is
required on the part of the executive head.

So, the checks

and balances fall to the wayside and they fall to the wayside because the woman or man entrusted with the executive
position obviously commands the respect and the confidence
of the nation.

If we think for ourselves, to get out of

that situation, these decisions that we are making definitely will be taken in good faith,

I believe.

So, I there-

fore submit, I would like to propose, that in cases of
emergency definitely it will seek either approval or
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Under normal conditions that is what is

required.
MR MUDGE:

I want to suggest that we leave out the last

words and we just say that Windhoek shall be the seat of
the central government.

If an emergency situation arises,

something happens and the president, for whatever reason,
decides that it is impossible to parliament to meet in
Windhoek, he can decide and it will be then within the
power of the legislative body.

If they think it was not

necessary they can reverse the decision.
problems?

But why look for

Why provoke people to have suspicions?

the seat of parliament will be Windhoek.

Just say

There will have

to be a very special reason why it will not be Windhoek, in
the case of an emergency.
CHAIRMAN:

I think he has solved the problem.

MR RUKORO:

I just wanted to make a general statement and

this is that the way I read presidential powers here, I
read them always subject to the overriding power of parliament in article 31(7), if I am not wrong, to review, reverse, correct, etc.

So that even if we leave the formulation

as it is, the president having proclaimed that now we are
going to meet in Tsumeb because of an emergency, parliament
at that point can say:

"But Mr President, we don't under-

stand why we are sitting here" and they can reverse it and
correct him, etc.

If you look at page 32, namely this

provision I am talking about, there it says:

"In terms of

this article" and I think it should read "in terms of this
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constitution" so that the power of review applies to all
the powers under the constitution and not under the article
only.

Do you get my point?

By way of cross-reference we

are at page 32.
MR STABY:

But that would apply in any event, whether it is

stated here "unless the president otherwise decrees or
not."
MEMBER:

Maar ons het dit nou al klaar uitgelos.

MNR STABY:

Maar mnr Rukoro argumenteer nou dit moet nie

uitgelos word nie.
MR RUKORO:

I withdraw my comments.

MR KATJIUONGUA:

I just want to make it clear,

I don't want

the impression to be created that when we discuss the presidency in this constitution we are referring to a specific
brother who is bound to very soon become president, because
that will create confusion.

It is not a personal reflec-

tion on the brother who is coming in.

We are writing this

constitution for many other presidents who are still to
come.

Some will be good from the beginning, later they

will become lazy.
world.

We have seen these things happen in the

People did all sorts of things after they got

power, they even became good people.

So, I am talking

about the constitution in the long term.
clear there.

Please get me

That is why I feel that we must be clear on

what we are saying here and I think I agree with the proposal that we should stop at the seat of the government and
if the president in an emergency feels that he must take
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But otherwise it might create confusion

review it.
CHAIRMAN:

There is a decision,

of the government."
MR KATJIUONGUA:

"Windhoek shall be the seat

National symbols.

I really that our subcommittee under Mr

Hamutenya will finish these things before the end of March,
so that we have a flag and all these things.

When the

South African flag is coming down we must have something of
our own going up.

Otherwise there is no point to hurry up

independence if you cannot even make a flag or sing or have
some troops at the airport to play the anthem for the visitors coming here.

so, I really hope that this thing will

be ready by that time.

I only don't understand why the

competition is prizeless, because we are taking away some
incentives.

People might be lazy.

I think there is some

money voted for that, I thought maybe you would give some
of this money to these people so that they can hurry up
with the flag, so that we are sure that everything at least
is in place.

I agree that these things should be an act of

parliament because they are for ever.
ted by parliament.

They must be accep-

In this case they will have to be ap-

proved by this parliament, by this House, in the absence of
the other one, so therefore I really prefer that it should
be accepted by more than a simple majority, that all of us
really agree those are the national symbols.

I hope that

it shan't be simply a question of a simple majority of
parliament, but much more than that.

You can imagine if
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the door was left open for political parties to produce
those flags.

I took the position that the flag should be

preferably independent from the flags of the political
parties in its entirety, so that it appeals to my emotions
and the emotions of others.

But I think it should be there

before we become independent by the end of March, if possible at all.
MR RUPPEL:

I think it is not prudent to set any time-

limits within which we have to perform certain things, it
will just force us in certain circumstances to start amending the constitution at a very early stage already and it
will set a very bad pattern.

I think the constitution

should be built in a way that it is not going to be amended
or that the chance for amendment is very slight.
of that I suggest that subparagraphs (2),

In view

(3) and (4) are

deleted and that that provides every time the same, in so
many days in an act of parliament, and qualify subparagraph
(1) by just adding the words to the effect "as specified by
an act of parliament."

I do not deal now with the question

whether it should be by two-thirds or some special majority.

If it is adopted earlier by the Constituent Assembly,

and becomes effective on the day of independence, then it
is just as well.

Then as far as subparagraph (5) is con-

cerned, that should become subparagraph (2) and we leave
that in, except that again I don't think it is wise to
specify there.
public seal.

Obviously a new government will have a
As far as the word "national seal" is con-

-

cerned,
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I have been told that the normal thing is that it

is called a public seal.

That is my proposal in this re-

gard.
MR MUDGE:

I

have a technical problem.

fied" should be "determined".
mined by an act."

I

The word "identi-

"The colours to be deter-

think an act determines, an act does

not identify.

Am I

PROF ERASMUS:

Yes.

MR HAMUTENYA:

The subcommittee is trying to meet the con-

correct?

cern of honourable Katjiuongua.

There is no guarantee we

will succeed, but it is our intention to succeed, particularly with reference to the flag.
probably could wait.

The rest of the story

A national anthem is required, but

the time is very short and the requirement is to have this
thing before the date mentioned.
in that.

Hopefully we will succeed

The other thing is, if the subcommittee is re-

quired to recommend prizes, we will be more than happy to
go back to the committee and tell them that the Assembly
has decided now to give a prize as incentive.
MR KATJIUONGUA:

Somebody talked about R20 000 for this

purpose.
MR HAMUTENYA:

The other problem is that the people who are

now busy trying to design the flag are in the dark, they
don't know the colours which have to be determined by an
act of parliament.
rent colours.

They are just toying around with diffe-

Some have already come in, but this lack of

directive as to what colours should be used •.

-

MR KATJIUONGUA:
CHAIRMAN:
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It should be approved by parliament.

They must come with their colours and the

colours will be approved by parliament.
MR STABY:

The predicament with which this committee is

confronted arises from the lack of time that is available,
in the first instance, and in the second instance that the
committee has been appointed to deal with the question of a
flag,

only the flag.

We would support, obviously, the

suggestion made by Mr Ruppel that these matters be determined by act of parliament, which means the coat of arms,
the national anthem and the national seal, and in this particular constitution provision then will have to be made
for the approval of the flag by the Constitutional Assembly
rather than by parliament.
pressure of time,

We also agree, because of the

that the limits must be removed.

I think

we are all agreed that these matters must be dealt with as
expeditiously as possible.

We would only request that

since these national symbols are part of the constitution,
that they be adopted by parliament by a two-thirds majority, which would make everything above board, as it was
the original intention.
MRS ITHANA:

What I wanted to say has been said by Comrade

Ruppel.
MR ANGULA:

I

just want to react very quickly to the

position of Mr Katjiuongua and Mr Staby about the approval
of especially the flag.

In my view this flag can change

fairly regularly if we so wish and I don't see the reason
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why it should be approved as part of the constitution.

If

we are going to approve it as part of the constitution with
all the colours being used by all sorts of parties in this
country, I don't see that we are going to approve anything.
I have my doubts.

There is an inbuilt thing here of the

minority vetoing everything.

That is a reality and I am

not quite sure that we should subject the flag to approval
as part of the constitution.

That is one point.

Secondly,

I thought that - I don't know whether it has happened when we were giving out these directives about designing a
flag or coat of arms, we could also have expressed certain
sentiments to say a flag with colours expressing peace,
unity and that gives a directive to people to mix colours
to express certain sentiments.

I don't know whether that

has been done, but I have not seen any.
a flag myself.

I wanted to design

But the point I am making is that I don't

think it will be correct to approve the flag as part of the
constitution.

We can approve it as part of the transi-

tional matters.
MR PRETORIUS:

Mr Chairman, must I also say when I agree or

is it not necessary?

I want to support the idea of a two-

thirds majority and the omission of (2),

(3) and (4), but

it is very important to me that there must be some kind of
a law approving also the flag.
MR RUKORO:

I am of the opinion that if this committee can

finalise its job before independence, then obviously the
national symbols will be approved by the Constituent Assem-
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bly as part of this constitution and that necessarily means
subject to the two-thirds requirement, and similarly,
therefore,

I am of the opinion that if these national sym-

bols cannot be finalised before independence and they have
to be determined afterwards by an act of parliament, then
it goes without saying that consistent with the provisions
of the 1982 Principles, as a constitutional aspect, they
should be adopted or approved by a two-thirds majority.

I

think it is a question of one plus one is two.
DR TJITENDERO:

I wanted to comment on this aspect, but

specifically in relation to the time I fully agree that the
time may be an embarrassment if not meeting those guidelines.

However,

I also took note of the statement that Mr

Staby made that the flag is coming in first, but I thought
that the committee in its own right would accept the coat
of arms and the national anthem if it is submitted, even if
the time-table of the committee is not to sit and evaluate
those in light of the time-limit that is available to us. I
think that is an internal criterium that the committee
would make for itself.

I also thought that within the com-

mittee some general guidelines would be made with regard to
- I am not addressing myself to the colour.

The colour,

I

agree, since we are responding and reacting to the situation we should approve the colours, because those who are
in the competition are already at work, so it should be
approved when it comes.

The instructions were not given

out first to work with basic colours, whatever they are.

I
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there was

so much duplication of the colours of Namibia that some
kind of common denominator could be found.

I do remember

that when we were at the institute, one of the students
wrote a very beautiful poem that I
was entitled,

still recall today,

that

"Cry the Land Between the Two Deserts".

Those are just things that one could think of and put them
in graphic forms.

But I

am appealing to the committee,

maybe it may be useful to solicit the submission of all
three categories and the mode of operation within the committee will be determined by the committee itself.

I

am

only responding to what Mr Staby said that at this point it
is only the flag.
MR BARNES:

Having listened to Mr Angula I am totally con-

fused by the words that he used,
time."

"a flag can be changed any

I am hoping that our exercise here is for genera-

tions to come and it is perhaps some remarks of this nature
that does make one to be more cautious in decisions that
are taken, with due respect to the honourable member.

The

whole issue being discussed here is (a), that the articles
(2),(3),

(4) and (5) here have problems.

can be solved by one or two ways:
tion,

These problems

to draft the constitu-

put no time-limit in and wait until the day that

those things are available so that the constitution in toto
can be approved by a two-thirds majority which the DTA
would object to strongly, because we are extremely in a
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there.

The alternative is to make provision in the consti-

tution that Namibia shall have a national coat of arms, a
national flag,

a national anthem and a national seal,

and

that these national symbols will be accepted or introduced
by an act of parliament, determined, etc., and accepted on
a two-thirds majority because the constitution has been
accepted by a two-thirds majority, and if we should delay a
section of the constitution for a later date as a result of
circumstances, it does not remove the responsibility or the
act of a two-thirds majority.

So, let's not waste the

time, with due respect, with talking in riddles.
got to have these things.

We have

If those that are ready with the

constitution are accepted, it will be accepted by a twothirds majority.

If any of those symbols are not avail-

able, make provision that at a later date by an act of
parliament it will be accepted by a two-thirds majority and
we can continue to the next paragraph. I thank you.
MR HAMUTENYA:
leave in (2),

Why don't we leave things as they are and
(3),

(4) and (5) and simply in every instance

talk of an act of parliament.
parliament.

Number 2 you stop at act of

Then number 3, again a fullstop at act an

parliament and 4 the same thing.

Then we will solve the

problem.
MR STABY:

We would be happy with that provided that the

act of parliament is then accepted by a two-thirds majority.

We wouldn't like to see a situation where our flag is
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changed every time we have an election.

Let me put it

positively, we believe that these acts of parliament can in
fact be accepted with conssensus without any votes against
it, unanimously.
MRS ITHANA:

I tend to agree with those who are proposing

that the provisions end after "act of parliament", so that
we do not tie down the adoption of the constitution just
because these items are not ready.

But then, if they are

ready before independence, are we going to use them, is the
Constituent Assembly going to look into them an approve
them?
CHAIRMAN:
topic,

Now that we have finished this very important

two questions from the chairman or information.

Honourable Adv Pienaar is busy printing passports.
us want to travel with our own passports.

Some of

I am saying that

he is printing what he called provisional passports.

I

don't know who asked him to do that, and he says he is
going to put just a map of Namibia on the cover in the
absence of the emblem.
not been consulted.
has a point.

So,

I have just been informed, I have
I

just listened, because maybe he

On day one, independence day, some of you may

have to travel and you must have a document.

There are

many things decided before it came back to us.

There is

already a committee on the coat of arms, it is already
coming to us saying that even the act is ready.

so certain

things have already been decided, some people have already
taken steps.

He is printing that.

I don't see how they
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ved.

Money is going to be invol-

Do we want provisional passports which just has the

map of Namibia on it and we use it until we get a passport?
The other question is, national seal or public seal and
coat of arms, what comes on the seal?
corporate the coat of arms?

Does the seal in-

I am asking the question.

What is the difference between a coat of arms and a seal?
MR RUPPEL:

It says here in S(a):

Namibia will show a coat of arms."

"The public seal of
That is how it is in-

traduced into the public seal and the public seal is then
something which is only in the president's office, which he
uses to authorise things.

Other than that I cannot help

you.
MR MUDGE:

What has been decided about the flag,

the

national anthem and the seal?
CHAIRMAN:

First we omitted the time-limit, you end up at

parliament, and then we urge these people to work hard so
that they bring everything before independence so that they
will be part and parcel of the adoption of the constitution.

If not it will become part of an act of parliament

by way of two-thirds and secret ballot.
MR MUDGE:

Just one point, I can't see any problem why if

we have agreed on a flag, even if it is not yet determined
by law, but we as a committee has agreed and the Constituent Assembly, we can use it for the purpose of independence celebrations and the rest and it can always later be
confirmed or approved or ratified.

I don't think that
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should be a problem.
thing?

Why be in a hurry to complete every-

If we can only have a flag for independence it will

be very helpful and then we can take our time.

Don't force

people to come with something that they don't like.

You

know, a flag and anthem is something that you don't want
only some people to accept, you want the majority of the
people to accept it and not only for a period but for generations to come.
process.
dence.

So,

I don't think we should now rush the

Let's see if we cannot get a flag until indepenAs long as we agree that ultimately it must be

approved by two-thirds majority, and the reason for that is
not because anyone of us want to obstruct, it is only that
we want to make sure that when the flag is raised and we
sing the anthem,

that everybody will stand up and say "this

is ours", not only 51% of the population.
CHAIRMAN:

I think if the committee fails,

give us a flag.
for adoption.
need a flag,

they will only

If they have anything else they bring it
But what is being proposed is that we will

that is the point.

DR TJITENDERO:

I do believe that the symbols are very im-

portant and I think there is nothing that is less important
here.

You have just said a passport.

A passport would

have to have at least some kind of national symbol.

So I

was going to propose and keep the pressure on the committee, that at this point we don't even know the symbols that
had been submitted.

Maybe the committee may be satisfied

with the very first submission and I agree with the chair-
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first see what has been submitted up to this point.

I was

working over the weekend with a whole lot of people who are
very enthusiastic submitting these things.
there,

they have not been shown to us.

So, they are

All of them should

be in.
MRS ITHANA:

I don't think we gave enough time to the issue

proposed in article 2.

The subcommittee has been given the

issue, but they never reported to us other than going to
the radio and TV.

We didn't know what they have planned.

The other thing that I wanted to say is that we could make
things easier to the people who are interested in drafting
something, for example in relation to the national anthem.
Southern Africa is so infested by the name "Sekolele
Africa" and I know from the rallies of the DTA they have
been singing some songs related to that.

Swapo has a melo-

dy also in connection with "Sekolele Africa."

Maybe if we

could tell the audience that the melody ...
MR RUKORO:

On a point of order.

I suspect we are slowly

trying to usurp the functions of the Subcommittee on
National Symbols.

Can't we go ahead and just start with

article 3?
MRS ITHANA:

Can I complete what I was saying?

I was just

saying that I know for sure this committee can agree on the
melody and the words can be composed by interested competitors.
CHAIRMAN:

Let the committee come with a report, they have
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MR ANGULA:

We are going to article 3, language.

I don't know for what reason you came to re-

port to us on passports.
on passports.
CHAIRMAN:
MR ANGULA:
CHAIRMAN:

I

I thought you wanted our opinion

Why did you mention them?
just informed you.

No, you don't want us to say anything about it.
I do not have anything to do with the passports,

Pienaar is printing, maybe already finished.
formed you he is doing that.
passports.
that is it.

I just in-

He told me he is printing

He will put the Namibian map on the cover and
This is the information so

~hat

you are not

shocked when you get one when you apply to go to Lusaka.
Language?
MR STABY:

Article 3(1) is no problem.

Article 3(2) says:

"Subject to proper compliance with such requirements as
might be imposed by law",
law."

"may or may not be imposed by

I think these limitations should be stipulated in

principle, otherwise it is a carte blanche clause and we
think also that the requirements which might be imposed by
law must be orientated at linguistic proficiency and
nothing else in order to maintain standards.
DR TJITENDERO:

I think I agree with what has been said,

but I wanted to suggest that we rephrase this (2) to open
up for the use of the language in other areas other than as
stipulated in municipalities and local government.
can rephrase that,

If we

if we give that as a general instruction

that we want it to be open where circumstances permit and
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This is what I am submitting, it is too

narrow.
MR PRETORIUS:

I want to know from the lawyers what is the

exact legal meaning of "official"?

Does it mean that I

must communicate in English with the government or the
government in English with me or both?
PROF WIECHERS:

With each other.

Official means simply

that would be the language used by government.

That is all

that it means and it is the first language for instruction.
MR PRETORIUS:

And then subsection (3):

"Nothing contained

in subparagraph {1) hereof shall preclude legislation by
parliament which permits the use of a language."

Must it

not be "any language"?
MEMBER:

"A language other than."

DR TJIRIANGE:

Yes, I took the floor to react to what Dr

Tjitendero has said.

While I understand the underlying

reasons for what he is saying, I am afraid if you go on
widening, then you don't make any difference between the
other languages and the official one.

There must be that

provision that makes one language official and then you
have only limited instances where you can allow the others.
The implication of that is that almost all become official.
We must not be tempted to do that.

We give most important

exceptions, but not such an wide open acceptance.
PROF WIECHERS:

I must point out, the permission still has

to be given by an act.

It is just to make it not too res-

trictive.
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If parliament in future wants in another sphere

or institution also a second language, then the constitution could be too restrictive.

That is how I understand

it.
MR RUPPEL:

I wanted to make the same point as Dr Tjirian-

ge, but there are two formal things which I wanted to
raise.

The one is in subparagraph (1), and that is a thing

which consistently is applied in the document.

Shall we

refer to the official language of Namibia and not of the
Republic of Namibia?

It sound a bit heavy every time.

then in subparagraph (2)

in the last line,

I don't under-

stand this "subject to proper compliance."
not sufficient?

And

Is "compliance"

There is either compliance or there is no

compliance.
MR ANGULA:

I

just want to understand the amendment of

honourable Mr Mudge on article 3{2).
there,

He inserted something

I don't know exactly what it was.

MR STABY:

What we were suggesting is that the requirements

as might be imposed by law be narrowed down to requirements
relating to linguistic proficiency in the maintenance of
standards as the official language.

But it cannot be a

carte blanche that any matter be introduced.
MR MUDGE:

We don't want to do anything which will under-

mind the standard of the official language, but that should
be the only reason.

There should not be other reasons why

there should be restrictions.
MR STABY:

In article 3,

"municipalities are a form of

-

local government".
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I think that word is redundant.

It

should in fact be "the affairs of local government."
MR MUDGE:

But I think Mr Ruppel had another suggestion

there, that it should be allowed in other areas.

Why

should you mention or specify those two authorities?
PROF WIECHERS:

One could say "for the purposes of con-

ducting the affairs of government in regions or areas".
There could be local government or other departmental
business in those areas.

It is not restrictive, but it has

still got to be authorised by legislature in parliament.
DR TJITENDERO:

Parliament should have the right to deter-

mine the circumstances and conditions in which a language
other than English may be used in conducting public
affairs, such as in schools or local government.
PROF ERASMUS:
court?

On a point of information.

What about

They may not necessarily be part of the government.

DR TJITENDERO:
PROF ERASMUS:

Public affairs.
Is the intention that in certain areas

courts may wish to use languages other than English?
CHAIRMAN:

Yes.

PROF ERASMUS:

Then that should be cleared in the consti-

tution.
CHAIRMAN:

Since we have now adopted the language-question

peacefully we have to end here for lunch.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

I was approached by the lawyers, whether really
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principles.

I think they have realised that we are very

lousy drafters in this morning's session.
question of discussing the principles.
leave to them.

so, it is a

The wording we will

We just mention it and once we have agreed,

let's not come back and say no.

Citizenship is very

straightforward.
DR TJIRIANGE:

We had a discussion in the morning on

language, but there is one thing still that maybe, before
we go to citizenship, can be inserted here and I leave it
up to the lawyers to find a way.

What I am talking about

is that in the whole document it seems there is an absence
of any provision referring to the supremacy of the constitution.

It is mentioned somewhere in the preamble that it

is a fundamental right which we are adopting, but there is
nothing which says that this law is supreme, its law of the
land and everything that is in conflict with such supreme
law is null and void.

So,

I think there is a need to in-

sert a new article here dealing with the supremacy of the
constitution and the relationship towards that supreme law.
CHAIRMAN:

There is a draft here.

This constitution is the

supreme law of Namibia and if any other law is inconsistent
with this constitution, that other law shall, to the extent
of the inconsistency, be void.
MR RUPPEL:

There is a provision in Clause 24 dealing with

it.
DR TJITENDERO:

I think that is the wording and I think
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Is it appro-

priate where it stands in the middle of the constitution or
should it come where it is encompassing ...
CHAIRMAN:
that,

Yes, in the beginning.

They have taken note of

they will refer to it in the earlier stages.

Citizenship.
MR ANGULA:

No,

I want to be clear on what we have agreed.

Are we going to delete 24 from there and put it at the
beginning, or are we just going to have a statement here
and leave 24 as it is, because 24 refers more to the fundamental rights than to the whole constitution.
CHAIRMAN:

We have said there will be a paragraph inserted

in the beginning just to state that.
MR MUDGE:

Citizenship.

now formulated,

As we read it and as article 4 is

every person born in Namibia before or

after the passing of this constitution, with the exclusion
of persons referred to in the proviso, is a Namibian citizen by birth.

Upon the proper construction of the draft,

the following would then be Namibian citizens by birth: the
child of a tourist who was born in Namibia while the mother
was on a casual visit to the country;

the child born in

Namibia of a citizen of another country who has been in the
country for business, study, occupational or other related
purposes; the child born in Namibia of a person having had
permanent residence in Namibia for many years and had been
and still is residing in Namibia.

I think it is unthink-

able that the children of tourists would qualify for citi-

-

zenship by birth.
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The last paragraph, it is unthinkable

that children referred to under (a) and (b), the first two
cases that I have mentioned, should be citizens by birth
whereas persons who have been residing in the country for
decades and who have become South African citizens by
naturalisation should be regarded as aliens.
to focus the attention,

I just want

I would want to hear what the law-

yers have to say to that.

We have a definite proposal in

as far as citizenship by birth is concerned.

A distinction

should be made between the period preceding the date of
independence and the period thereafter.

You will remember

that we have discussed that, and I will suggest the following, that every person born in the territory, referred to
in article 1(3), defining the national territory of Namibia
before the date of independence, provided that such a
person shall not be a citizen of Namibia by birth if at the
time of his birth neither of his parents would have been a
citizen of Namibia,

if the constitution had at that time

been in force and any one of his parents was at such time a
person enjoying diplomatic immunity in the aforesaid territory in terms of any law relating to diplomatic privileges,
a career representative, a person employed in an embassy
and a member seconded to any police, military, security
unit for service, and (b)

every person born in the terri-

tory after the date of independence shall be a citizen by
birth if at the time of his birth any one of his parents is
at such time a citizen of Namibia and shall have been nor-
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mally resident in Namibia for a period of at least five
years.

I think it was an oversight.

Frankly,

I think we

should have another look at that.
Then we have a few other minor problems.

For instan-

ce, no provision is made in the draft constitution to
provide that persons who are not citizens of Namibia by
birth or descent, but who have resided in the aforesaid
territory for many years prior to the date of independence,
and who qualify to vote for members of the Constituent
Assembly will not qualify for citizenship of Namibia.

In

the case of persons who have ordinarily been resident in
aforesaid territory for a continuous period for not less
than five years, has been a South African citizen during
the period referred to in (1) and applies for registration
as citizen of Namibia within a period of six months after
independence.

You see, we have people in this country who

had no option, they had to register as South African citizens.

They might have preferred to register as citizens of

Namibia, but they couldn't, there was no Namibian citizenship, so they had to register as citizens of South Africa.
Let me just see, I think there is another problem that we
have there.

We foresee problems in the practical implemen-

tation of the provisions of paragraph (d) in as far as it
seems that a marriage by customary law is a marriage recognised by law.

No provision is made in existing legislation

for the registration of customary marriages.

How are we

going to prove whether a particular person is a partner to
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In other words, we will have to make

provision, at least for the registration of customary
marriages.

I am afraid I am getting too long now, we have

to take them one by one.

The last point is that use is

made in this article, but not only in this article, but
throughout the constitution of the words "the passing of
this constitution", "the coming into force of this act",
"the date of independence" and "independence", and we feel
that the words commonly used in drafting of legislation is
the "date of the commencement of this act."

Can't we

throughout the constitution use the words "date of independence"?

We can take them one by one, but I would first

want to hear from the lawyers whether they agree that I am
interpreting the article correctly.

We don't want tourists

coming to the country having babies here and then the peaple become citizens by birth.

I do not think that was the

idea.
ADV CHASKALSON:

It is easy enough to include the provi-

sian, that was our instruction, anybody born who wants to
be a citizen, if we wish to limit it to people who are
born, or ordinarily resident or have been resident for a
particular time.
MR MUDGE:

Who would have qualified as citizens.

A tourist

would not qualify for citizenship, so how can his child
qualify for citizenship if he was just on a visit to the
country?

Unless my colleagues feel that those children

must qualify,

I don't know whether that is the idea.
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There are some countries where if you

happen to be born in the country, even if you are not a
permanent resident, you do acquire citizenship of that
country.

That we were told is a principle, but if you give

us a different principle we can write again quite easily.
It doesn't present a problem to us, it is only a question
of principle.
MR ANGULA:

Yes, I would like to agree with Mr Mudge, as I

usually do, that citizenship is a serious matter and perhaps for a country like ours, as generous as we would like
to be, perhaps there must be a qualification, not just anybody born here.
not qualify.
born, then I

So, I tend to agree that tourists should

Since I know that my child is about to be
just slip across the border and come here and

then automatically I am a citizen.
there must be a proviso.

But I have a problem with

citizenship by registration.
what that means.

I tend to agree that

I really want to understand

I do know that certain countries have a

shortage of labour.

They can go to Bulgaria or Hungaria,

Poland and get some workers from there and by registration
they become citizens.

Perhaps that is the idea, but I

don't know what the implications will be for Namibia.

Can

I get something from the lawyers what that means?
DR TJITENDERO:

I agree with what was said before, but I

just wanted to add something on Mr Mudge's second submission concerning the marriages.

There is a view that this

ought not to be included in a constitution.

A particular
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and it ought not to stand in the constitution.

I don't

know whether that would meet the concerns that Mr Mudge had
so that we could also shift that with that instruction to
the drafters.

I think I fully agree on the question of the

citizenship as defined,

as long as we recognise or make the

principle very, very clear that our drafters understand it.
For instance, it is true that in some countries, if you are
born in it, you are not entitled to automatic citizenship
but you are entitled to and on that basis you can apply to
become a citizen by birth.

So, it appears that that is not

what we want here, we have to qualify that, if anything,

as

an instruction to the drafters so that it is very, very
clear.
MR KATJIUONGUA:

There is no provision for how somebody

will renounce, not that you will lose your

citizen~hip,

but

under what circumstances a person can renounce citizenship.
Then there was a proviso relating to two years of absence
from the country without a permission of the government,
whether it doesn't sound like pass control and maybe infringes upon the freedom of movement of people in and out
of the country, whether a period of two years is not too
little.

If it takes five years to become a citizen,

whether the same term should not apply for being away from
the country, to be able to lose citizenship.
thing that I

The other

just want to ask the lawyers, and I am not so

sure about it,

just as a matter of opinion:

I have tried
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to go through the constitutions of many former colonies,
whether it is Nigeria, Tanzania, Senegal and all these
places, and even the former occupied Federal Republic of
Germany and I have not found,

so I

just want to find the

reason why, if a child is born out of military of police
officers of the occupying country and one of the parents
happens to be Namibian, whether that child qualifies if one
of the parents is Namibian.

The other thing I have in mind

is, if a child who is not responsible for how his parents
came here - and maybe that contradicts what Mr Mudge is
saying, but just as a matter of opinion,

I am not a reli-

gious man at all - but whether we are making the children
to pay the debts of their parents, that you restrict
citizenship on those grounds to people, whether it is normally done, especially when you talk about reconciliation
and things like amnesty and that, whether people who are
born out of people who were brought here by colonial powers
at some stage should never become citizens of this country.
It is just a clarification.
MR RUKORO:

Mine is on paragraph (b) on page 6.

It tends

to take care of part of Mr Katjiuongua's problem in the
sense that it is a proviso to (cc), namely that the children of the very people we are talking about themselves
would qualify, whereas their parents would not.
MR MUDGE:
MR RUKORO:

Will you repeat that last sentence?
I was saying that if somebody came here as part

of the South African military or security ...

- 99 -

MR MUDGE:

We excluded them,

"unless the parents qualified

or would have qualified for citizenship."

You see, we con-

centrated so much on the children of people of served in
the armed forces that we overlooked other people.
make provision for those.

So, I think the first principle

that we have to discuss now,
mulate:

We only

an~

then the lawyers can for-

Do we want the children of people who have been an

occasional visit to the country and the mother gave birth
to a child during that six weeks or maybe one week in the
territory, do we want those children to become citizens by
birth?

I think we must decide.

If we say yes, then it is

yes.
MR ANGULA:
MEMBER:

They should have a right.

CHAIRMAN:
first.

They must apply.

There is a question to be decided by the House

Staby is asking whether it is necessary to put all

these things down in the constitution or do we have a
citizenship act which will stipulate all these things?
PROF WIECHERS:

I should think that the principles of ac-

quisition, renouncement and loss of citizenship must be in
your constitution.

It is very important, because the basic

component of a state is its citizens and in order to apply
a constitution to know what a state is, you must know who
are the citizens and is one thing, to my mind, that should
be in your constitution.

I agree that certain technical

matters - Mr Mudge for instance mentioned the registration
or something of a customary marriage.

That is the kind of
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thing that could be regulated in a citizenship act, as
foreseen at page 6 there:

"Parliament shall be entitled to

make further provisions not inconsistent with this constitution."

That thing on the registration of a customary

marriage in order to qualify for a child born out of that
customary union,

that could be put in an act, but the

principle of acquisition of citizenship, that must be in
the constitution.
DR TJITENDERO:

I want to say that on the basis of Mr

Mudge's submission,

to answer that question, I think there

are three universal criteria under which an individual acquires citizenship.

First to answer the question,

a child

of a person who is here for six weeks being entitled to
apply for citizenship or to be a citizen.

If we take the

three criteria, number one, of course, universally accepted
is birth, two is bloodties, the other one is naturalisation.

Those are universally accepted everywhere.

What we

need to do is to state the conditions, even if the person
is born here, what is the process that the individual would
go through, what is he entitled to.

But in answer to your

first question whether the person is entitled, if we follow
this conventional approach then the answer would be positive in the sense that the person will be entitled to on
the basis of birth and then the specifics acts would either
accept, confirm or reject on the basis of the subjective
conditions submitted.

So, I am trying to say that if we

are agreed whether we want to accept these conventional
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terms of as the basis of defining our citizenship or a
combination of them, then that is taken care of.

But we

will have to in our law stipulate what exactly the individual must do to qualify for that.
MR ANGULA:

On the question of whether a person who came

here to shoot elephants on somebody's farm and his wife
gives birth, whether that child is entitled to citizenship,
I think this person should apply for naturalisation.

It

must not be automatic.
DR TJIRIANGE:

I do agree with Mr Mudge that surely we

should be able to say that this person, never mind whether
the child was born here or not, if the parents did not have
that right, then the child should not automatically have
that, but it gives him the right at an appropriate time to
apply for naturalisation.
MR MUDGE:

If he still lives in the country.

DR TJIRIANGE:

Yes, but not that he was born here and he

goes to Australia.

If he comes back, he is automatically a

citizen, I think that is not fair.

What we are trying to

say to our drafters is that no matter that people were born
here.

If they were born from parents who did not have that

right themselves, the conditions when they need to apply
will be softer, but it is not automatic.
MR RUPPEL:

It is really a question of principle.

We first

have to decide who can be a citizen and then we look at exelusions.

If we say birth qualifies you as a citizen, but

we are not happy with certain cases, like the one mentioned
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by Mr Mudge, then we should say that and then look at how
we are going to deal with it.

One suggestion would be to

say that children born of parents who had not been here
continuously for three or five years before the birth of
that child would not automatically qualify.

Then you cast,

for all practical purposes, a very practical net to keep
out of our waters children who have been born by accident
in this country.

That is a very practical measure, one can

put it in, but we have to separate the question of principle and the question of the exclusions which we want.

If

we muddle up the two we will never get anywhere, we will
just talk in circles.
MR MUDGE:

May I make a proposal?

I think it is along the

lines of what Mr Ruppel has indicated now.

I say we should

say - and this is what we suggest - that every person born
in the territory - I think that is a principle that must
come out very clearly - before the date of independence
shall qualify, provided that such a person shall not be a
citizen of Namibia by birth, if at the time of his birth
neither of his parents would have been a citizen of Namibia
if the constitution had at that time been in force.

In

other words, that means that if the constitution had been
in force,

that person has been in the country for five

years, the mother or the father,

they would have been citi-

zens.

It is the same thing that Mr Ruppel has now sugges-

ted.

But the following will be excluded:

A person en-

joying diplomatic immunity, a career representative, a per-
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son employed - because we also do not make provision for
that, we make provision for the children of diplomats, but
not for the people who employed by diplomatic missions and a member seconded to any police force,

military or

security unit for service in the aforesaid territory.
Those are the people who are disqualified even if they are
born in Namibia.
ADV CHASKALSON:

I have a practical problem.

You will have

a number of people who might be ordinarily resident, might
even have permanent residence but may not be citizens.
They may have come to live in Namibia, they may not yet
have qualified for citizenship, they may be ordinarily
resident in Namibia and they have been there for some years
and if their children are born, you want to exclude those
children.
MR MUDGE:

Well, if you have a problem with people who have

been living in the country as ordinary residents for five
years and you don't have a problem with people who have
been in the country for a week, then we are not consistent.
ADV CHASKALSON:
other.

No, I think we are misunderstanding each

What I am saying is that on your formulation, if

the mother and father had been in the country for five
years but are not Namibian citizens and the child is then
born, that child would not be a Namibian citizen.

In other

words, your requirement is really descent and not birth.
MR MUDGE:

But they would have qualified for citizenship.

ADV CHASKALSON:

I think there is a distinction between
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If you

require one parent to be a Namibian citizen, then you are
talking about descent.
MR MUDGE:
in.

May I say this, this is where formulation comes

I think what I wanted to get across to the lawyers,

birth is not enough,

I think we agree, but now we have

children born out of parents who were not necessarily citizens because there was no Namibian citizenship at that
time.

But if this constitution would have been in force at

the time, if those parents or one of them would have qualified for citizenship, then those children will also qualify
to become citizens by birth.
together.

I think we are still

That is the whole story, that is what I want to

suggest.
ADV. CHASKALSON:

There is one other category and that is

people who are born in Namibia whose parents have been
living here for some years but who are not yet citizens of
Namibia.

The question is, do you want to include somebody

who is born in Namibia, whose parents have been here for a
number of years but are not Namibian citizens, or do you
want the parents to be Namibian citizens as well?
MR MUDGE:

Therefore I make a distinction between the

situation before independence and the situation after independence.
ADV CHASKALSON:
MR MUDGE:

Let's take after independence.

After independence mere residents will not be

enough, then they will have to apply for citizenship.
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plus a number of years.

If you have that it is simple,

because you can just see when the child was born here and
see when the parents came here and continuously stayed
until the child's birth, does it comply with the time-limit
or doesn't it.

It is simple and straightforward.

come with a citizenship, I am afraid,

But we

in which we introduce

a number of complicated factors and we may even deviate
from the principle that we have adopted, namely birthright.
I

just want to make it very clear that that is my proposal.

MR ANGOLA:

I am not aware that we agreed to the principle

of citizenship by mere birth,

I am not aware of that.

I am

aware that we agreed upon citizenship on the basis of descent.

Then we have the problem raised by my good friend

Biwa here about those children of ours who were born somewhere.

When they get their own children and these children

happen to go outside Namibia, what will become of those
children?

I thought the best principle was citizenship by

descent, straightforward.

Citizenship by birth you still

have to apply for naturalisation.
it.

Then you have

cer~ain

That is how I understood

categories of people who could

probably have qualified to be Namibian citizenship if it
was there.
paper.

I believe it was there, but it was not on

They came here because of different reasons, like

army service and we are trying to say their children should
not qualify unless they apply in certain circumstances.
So, my submission is that citizens by descent, straight-
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Any other citizenship by application.

Then we

can put the qualifications, five years or what.
MR KATJIUONGUA:

I have the 1979 constitution of Nigeria

and it says: "Citizenship by birth:

The following persons

are citizens of Nigeria by birth namely (a)

every person born in Nigeria before the date of independence, either of whose parents or any of whose
grandparents belonged to a ...... of Nigeria, provided
that the person shall not become a citizen of Nigeria
by virtue of this section if neither of his parents
nor any of his grandparents was born in Nigeria;

(b)

every person born in Nigeria after the date of independence, either of his parents or any of his grandparents is a citizen of Nigeria and every person born
outside Nigeria, either of whose parents is a citizen
of Nigeria.

In this section the date of independence

means the first day of October 1979.
Then it has something on persons deemed to be Nigerian
citizens:
For the purpose of this chapter a parent or grandparent of a person shall be deemed to be a citizen of
Nigeria if at the time of the birth of that person
such person or grandpers0n would have possessed that
status by birth if he had been alive on the date of
independence.
CHAIRMAN:

We must agree on the principle.

I know you are

very patriotic, this country is so beautiful, everybody
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So let's define the categories and

leave it to the lawyers.

The principle is that you must be

born here, that is automatic.

If your parents would have

qualified, as Mr Mudge stated.
That is by descent.

We are agreed on that.

To distinguish the other who may be

born here but do not qualify, let's say descent and born.
That is automatic citizenship now, descent and born here.
Then any other person who is born here after independence
is automatically a citizen.

My problem is when you are

going to deny a person who might have been visiting or who
might have been resident here and they get a child born
here.

He must also ...

MR MUDGE:

There is no doubt about it.

If the father or

the mother has been resident in the country for some time
and would have qualified for citizenship .•.
CHAIRMAN:

No, suppose they don't want to take citizenship,

they are here for ten years, but they want to keep their
citizenship of their own country, but their child was born
here, wouldn't he qualify?
MR RUKORO:

Do we intend to ratify the Convention on the

Elimination of Statelessness?
CHAIRMAN:

What I am trying to say is that we have those

categories, we accept them.

Then the qualifications, I

think the lawyers have listened to us enough.
ADV CHASKALSON:

If somebody was born here and you don't

want to include tourists, what is the criterium to be according to which people born here with parents who are not
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residence for a number of years?
MEMBER:

Is it

If so, how long?

Five years.

MR RUPPEL:

No, let's face it, what we want to exclude is

accidental birth.

That is if somebody comes here for six

weeks to shoot elephants on Mr Angula's farm.

We can even

take three months or seven months, but we must have a safe
barrier to exclude accidental birth.
MR MUDGE:

Can we then say normally resident in the terri-

tory.
MR RUPPEL:

Yes, anyone whose parents were resident here

for a period in excess of two years.
MR MUDGE:

If that would be our policy, then I think we

must forget about the time-limit.

Then we must say the

person must not be an occasional visitor, but he must have
been, to use the legal term,

legally resident in the coun-

try or ordinarily resident in the country.
MEMBER:

Domicile ..•

ADV CHASKALSON:
and domicile.

There is a difference between residence
Domicile means you intend this to be your

home, residence means it is your ordinary place of residence.

So we need an instruction on that.

MR MUDGE:

If he makes this country his home and then after

one year the child is born.
MEMBER:

That is domicile.

PROF WIECHERS:
cile.

I am happy.

I would suggest that you don't use domi-

Domicile is very vague.

People can be out of the
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country for years and still have their domicile here.
resident means living here physically.

Only

That is what you

really want.
MR MUDGE:

I think our lawyers should look at that.

ADV CHASKALSON:

We can say ordinarily resident but then we

would need to know how many years of ordinary residence you
would want.
MR BESSINGER:

I see we go in circles and I think many

people have been writing constitutions before us, they have
probably gone through the same circles.

The question that

I would want to lawyers to address, some countries in their
constitutions state that if a person is born in the country
they have a right to become citizens.
automatic one.

That right is not an

They have a right to become citizens, which

means regardless of the fact that his parents are not Namibians or not Americans, he has a right to become.

He

doesn't acquire an automatic right, but he has a right to
become.

There are certain problems, surely, that goes hand

in hand with that factor of having someone born in your
country who is now in a state of statelessness.

What and

how does the presence of that person that is now stateless
and resides within your country - he has been born, he is
not a citizen of your country, he hasn't been registered
anywhere, he is twenty years old, what laws and which constitution governs his life?

Is that not the fundamental

problem that overcomes some of these problems?

I am asking

a question as to why these things are being done.
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I think citizenship really gives a person

the right to be in the country.

so if a person is not a

citizen of the country, that person could under certain
circumstances be liable to be deported.

The question would

then be to where that person be deported and you can get
into a lot of difficulties there if there is no country
which is willing to accept that person.

But obviously,

anybody who is in Namibia is subject to the law of Namibia.
So, citizenship is essentially the right to take part in
political activity, the right to vote and the right to remain in Namibia indefinitely.

Those are the fundamental

rights.
CHAIRMAN:

We now have to move one.

Article 4(l)(a), any

objection?
MR MUDGE:
draft.

I would plead that we do not now look at the

It might be necessary for the legal advisors to re-

draft according to the principle that we have accepted.

It

is now difficult for me to say I agree with this or that
particular paragraph.

The way you put it, I think is the

correct way, that we accept the principle and there are
another two categories of persons that I want to refer to
as well, but then I come to citizenship by registration or
naturalisation.

I am happy now with the decision on birth.

ADV CHASKALSON:

Is the principle that casual births should

be excluded but others should be accepted?
CHAIRMAN:

Yes.

MR MUDGE:

May I then put my other point?

I think now we
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can leave it to the lawyers.

According to us, and we might

be wrong, but I want to ask the lawyers, no provision is
made in the draft constitution for persons who are not
citizens of Namibia by birth or by descent, but who have
been living in the country for many years prior to the date
of independence, do not qualify for citizenship.
ADV. CHASKALSON:

There is a provision for naturalisation

in respect of such persons, there is no automatic right.
MR MUDGE:

We are of the opinion that provision should be

made for citizenship by registration by people who have
been ordinarily resident in the territory for a continuous
period of not less than five years immediately prior to
independence, who has been a South African citizen during
the period - not because they wanted to, but because they
had to be a South African citizen - and who applies for
registration as a citizen of Namibia within a period of six
months after the date of independence.
ADV CHASKALSON:

The only provision covering that category

is in subarticle (2) on page 7.

It is a provision dealing

with citizenship by naturalisation for people who are
resident and who have been resident for not less than five
years.

There is no right of citizenship.

As the constitu-

tion is now drafted there is no right vested in such persons.

They are entitled to apply for naturalisation and

the naturalisation law will define the criteria.
MR MUDGE:

Is that correct?

CHAIRMAN:

It should be, because we are talking about a
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voting in the elections, and there were other sections of
Namibians also who were denied all that.
MR BARNES:

The question here is particularly about the

people who have been resident in the country many years
before the date of independence.

This is a one-time provi-

sion and they have to apply for naturalisation.

So, the

question remains, these people have been in the country for
many years, they were afforded the opportunity to vote, as
a result of that vote we are sitting here today.
MR MUDGE:
MR BARNES:

Could it be for fifty years?
Provision should be made in the constitution

that those people can apply within six months after the
date of independence.

If they fail to do that, then of

course they miss the boat, then they will have to apply for
naturalisation.
DR TJITENDERO:

I think if we open up our discussion to

look at the whole issue in a general sense we will not have
difficulties.

For example, these criteria that we are dis-

cussing should not only be seen in relation to Namibia/
South Africa.

It should be seen as an application world-

wide for anybody who has been here and who will be affected
by that condition.

Number two:

Again as we sit here we

are told that there is no Namibian citizenship, but consciously and deliberately some of us have never accepted inasmuch as some of us may be travelling with South African
passports.

You may arrive in Johannesburg today,

that
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to go and live in Soweto in South Africa?

We have to look

at the overall implications of state to state reciprocal
relationships.

We shouldn't focus on South Africa, I think

that will give us a distorted view and I am trying to say
that this is adequately stated.

The person on the basis

that he or she has spent in this country is entitled.

That

entitled means naturalisation and there will be stipulations.

Some people will have an advantage because they

have lived here anyway, and this is why I wanted in the
first place domicile because at least that has an intent as
compared to ordinary residential requirement.

If you have

lived in a country for five years or more and you are still
saying you are resident, there must be some reason, because
obviously you don't want to become a citizen or a permanent
resident, whatever the legal requirements are.

With a

domicile status, obviously, you have stated an intention
that if conditions become bad, I do intend to live here
for as long as I live.
MR ANGULA:

I thought what Mr Mudge is saying is that a

person was living in Namibia for a number of years.

If

there were formal Namibian citizenship, this person would
have qualified to be a citizen or could have applied to be
a citizen.

I thought that kind of person is taken care of

by l(b).
MR MUDGE:
sation.

But they would have to apply then for naturali-

- 115 MR ANGULA:

No, l(b) first.

PROF WIECHERS:
MR ANGULA:

No, that is only people who were born here.

Oh, I see.

What is wrong with naturalisation?

We are talking about their fundamental right.

Is it a

fundamental right for somebody who has been all the time
regarding himself a citizen of another country to automatically have that right to be a Namibian citizen,
go and register?
MR RUKORO:

just to

What do you do in order to register?

Well, my problem is, if we proceed from the

premise, as I think we do, that mere birth cannot confer
automatic citizenship, you need to apply, how on earth can
we then say that mere residence, after having been here for
five years confers automatic citizenship, rather than entitles you to apply for citizenship.

In that case I think

that the provisions of subarticle (2) on page 7 really
takes care of that problem, that you cannot automatically
become a citizen, you must apply for it, and the only way
to do so is by a process known as naturalisation.
MR STABY:

The problem here, as I see it, is that we have

two types of potential citizens in terms of paragraph 2 on
page 7.

The one person is that person who have lived here

for five years, he has come from the USA or Brazil and he
can then apply for naturalisation if he wishes to do so, he
has a choice.

But we have another category of person who,

I believe, is entitled to claim citizenship.

For instance,

there are a few thousand German passport holders in this
country, some of them who have lived here since 1935, who
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Namibia as his homeland, his fatherland.

That sort of

person I think should be entitled to claim citizenship and
not necessarily apply for naturalisation having lived here
for a generation and more.

I think there is this category.

How precisely how one handles this and how you define it I
wouldn't be able to tell you at this point in time.

All

that I am suggesting is that there are some people who have
to apply for citizenship by naturalisation and I think for
historic reasons there is a second category of person who
is entitled to claim citizenship by virtue of his residence
here, by virtue of his commitment to the country, etc.
MR KATJIUONGUA:

Again the reference to the Nigerian con-

stitution of 1979.

I think maybe for the sake of clarity

if in the constitution we can divide the different categories so that they are not mixed up.
resident and the other has to apply.

One day you have a
I think if we sepa-

rate these things and say the category of citizenship by
birth or descent, a subheading on its own, as the Nigerians
do.

Then they also have citizenship by registration and

they enumerate a number of conditions how a person can become a citizen by registration.

Then they also have a

citizenship by naturalisation, also a category on its own,
and they also have a category "avoidance of duel citizenship," deprivation of citizenship and persons deemed to be
Nigerian citizens.

They have different categories and I

think once we make that categorisation everything falls
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Then we have to mix them up.

PROF WIECHERS:

What you have to decide here, it seems to

me, apart from birth, descent, naturalisation, do you want
to have a one and only category of people who lived here
for five years before independence permanently and they
qualify, but there is the onus on them within six months
after independence to register.
that category or not?

That is all.

Do you want

I can't personally see, if you want

that category, why it should be restricted to ex-South
Africans.

It could, as Mr Staby said, be a one and only

category by registration, that is all.
CHAIRMAN:

I think we have a concrete proposal here, that

we now instruct our lawyers to look at this constitution. I
think they have a sense of the argument, what we are concerned about, and categorise it that way.
MR MUDGE: Only one point, we need not discuss it.

Provi-

sion should be made for the renunciation of Namibian citizenship by persons who are citizens and who do not desire
to be citizens any longer.
to denounce his citizenship?
right.

Must the person have the right
I think he should have the

Then we must make provision for it.

ADV CHASKALSON:

I just want to make a hundred percent

sure, are we now instructed to include in your provision a
category on registration?
MEMBER:

Yes.

ADV CHASKALSON:

There is another important principle here

and it must be realised that once this constitution is
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pointed out you need a clause on the supreme status of the
constitution, you can't by subsequent law on citizenship
enact laws that will be in conflict with the constitution.
The principles must be clear and no subsequent law can then
be valid if it is in conflict with the constitution.

So

once registration is in, it is in.
CHAIRMAN:

The point is this, you can go to Zambia today,

there are people who were given a chance.

Everybody who

were in Zambia with independence must apply, those who are
foreigners.

Some did not want to become citizens, they

cannot be forced.

Their children are being born there, but

they still have British citizenship.
become Zambians.

They didn't want to

They have been in Zambia for 30 years,

working there, contributing to the welfare of the country
but they never took up citizenship.

The same applies here.

There are some Germans who have been here who carry West
German passports, but they contributed to this country, but
they didn't want to break the umbical cord.

We also want

to instill patriotism in this country.
ADV CHASKALSON:

There are really two criteria which need

to write up and that is for citizenship by registration
must you renounce any other citizenship?
MEMBERS:

Yes.

ADV CHASKALSON:

That is one criteria and the second one

is, what period of residence?
things.

There seems to be three

Secondly, what period of residence do you have in
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We have had five years and twenty years mentioned.

MEMBERS:
CHAIRMAN:

Five years.
Can we decide on how long a person will require

before registering?
MEMBERS:
MR MUDGE:

Five years.
May I point out, this is a one-time problem.

ADV CHASKALSON:

That is the third question, is it to be a

transitional provision only for people who are resident at
date of independence?
MR MUDGE:

No,

this is only before independence.

This is a

one-time arrangement, after that five years.
PROF WIECHERS:

On a point of order,

I heard that you said

this category people must renounce other citizenships, but
you don't expect this from any other person who is born
here.

Many of the people will have double nationality.

You must just make sure, do you expect this category of
people to renounce double citizenship?

Do you want to have

the renouncement of double citizenship throughout or just
for these people?
MEMBERS:
MR MUDGE:

Why these people?

Throughout.
May I ask, I don't want to have any other

citizenship, I think it is wrong to have duel citizenship,
but how do you lose your citizenship?
problem.

This is not our

We give citizenship to our people or not.

If

another country is prepared to do the same, why should we
worry about that?
problem.

That is their problem, it is not our
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Our country provides that if you apply for

citizenship of another country you lose your citizenship.
MR MUDGE:

Are you sure about that?

If you apply for

citizenship here you will lose your citizenship in South
Africa?

That is their right.

If they have a law providing

for that, then we have to accept it.
PROF WIECHERS:

Double citizenship is this way.

cannot do anything about other country's law.
say is that we won't have double citizens.

Namibia
All you can

If a child is

born here and becomes a Namibian citizen, but under Zambian or South African laws such a child also qualifies as a
Zambian or Zimbabwian or South African citizen by descent,
do you expect that Namibian citizen by birth then to be a
Namibian citizen by birth, he has to renounce any other
citizenship that has been conferred upon him by other countries.

That seems a bit harsh for you to say "you cannot

under any condition be a Namibian citizen before you have
not renounced all the other possibilities of citizenship
that has been conferred on you by other countries."
CHAIRMAN:

What will happen if this child will be reaching

the age of conscripting in the army and he happens to be
out of this country, and under that country's law he has to
serve and we have a war.

Where is he going to fight?

It

is because of that.
PROF WIECHERS:

That is why there must be an important in-

dependent provision which is lacking here, of renouncement
of citizenship.

That is a human right.

Apart from any-
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Every

Namibian citizen, whether by birth, descent, registration,
must have the right to renounce, and generally it is
cloaked in the form that you renounce citizenship but you
still incur any liabilities which will flow from obedience
to the law.

If you live in this country, you renounce

Namibian citizenship, you still owe obedience and allegience to the laws of this country, but that is an independent
human right to renounce.

What the committee now apparently

wants to make, and that is far-reaching,

that in order to

be a Namibian citizen either by birth, descent, registration or naturalisation, you have got to renounce other
citizenships and that seems to me very far-reaching.
MR ANGULA:

My layman's understanding of what we are saying

is this, that once you acquire Namibian citizenship you
should not acquire other citizenship.

Once you acquire

Namibian citizenship you renounce Namibian citizenship,
this is my understanding, and if that is the correct understanding of the House then there is no need for renouncing
because you renounce by acquiring another citizenship.

You

renounce Namibian citizenship because you want to become a
citizen of another country.

Once you become a citizen of

that country you are no more a Namibian citizen.
MR KATJIUONGUA:

I think on page 7 we say you lose Namibian

citizenship if you acquire citizenship of any other country.

Here the Nigerians say avoidance of dual citizenship:

"Subject to the other provisions of this section, I person
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PROF ERASMUS:

I

just want to make clear, if a person by

some voluntary act of his own obtains the citizenship of
another country, that implies a disqualification here, but
if by the automatic working of the law of another country,
over which he has no control and over which this country,
Namibia, has no control, if that can have the result of
putting him in a category of also being a citizen of that
country, because that is possible, International Law makes
all countries sovereign, do you want to draw a distinction
between those two categories?

If he by a voluntary act of

his own achieves the citizenship of another country, I can
understand it, but if by the automatic working of the law
it happens, what then?
MR ANGULA:

Yes, actually we have a special problem here,

being a realist, of people who are involved here.

As far

as they are concerned they are Namibian citizens, as far as
South Africa is concerned they are South African citizens.
When conscription comes we will have a special problem, a
reality.

I don't know, I don't have an answer.

MR GURIRAB:

I want an example of this kind of situation

whereby some international situation citizenship other than
Namibian citizenship should accrue to me.

I cannot foresee

that kind of situation.
CHAIRMAN:

If a child of a Zimbamwian is born here, not of
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may be Namibian by birth, but Zimbabwe says any citizen or
a child who is from a citizen of Zimbabwe will retain
citizenship.
MR BARNES:

I think Mr Angula's problem is also my problem

with the Walvis Bay resident and this is where registration
solves that problem, because if the inhabitants of Walvis
Bay that sees themselves as Namibian citizenship, apply for
citizenship by registration,

I think it will solve that

problem that South Africa cannot conscript them because
they are not South African citizens.
DR TJITENDERO:

I think the Walvis Bay example doesn't hold

under the discussion.

That is a disputed area.

I think

what was referred to here is what would hold in terms of
helping us understand what we are talking about, and I was
going to say that even in that case where a child is born
here, we are talking as if there is an automatic acquisition of citizenship.

I think many countries do allow for

the voting age.

The individual will have to make a con-

science choice:

I was born in Namibia so many years ago, I

went to school here, now that I am 18 years old the process
starts.

So, the child can be born, but while he has not

reached the adult age, he or she still retains those options that eventually at some point in time they can exercise, whereas the entitlement is there in terms of their
birth.

But it is not automatic.

My children were born in

different countries, I have lived in other countries for
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of Namibia, I have always believed in it.

So if we bring

in the Walvis Bay question, which is a disputed area, it
does not help us here.

We should stay in terms of what is

legal and where courts can determine things in terms of
their natoinal law.
CHAIRMAN:

I think this is a very important issue, we have

exhausted it.
blems.

I think the lawyers have sense of our pro-

We are referring them to the Nigerian draft of 1979

to categorise these areas.

Now we have debated the issue

and they have sense of the worries.
MR MUDGE:

And the point made by Prof Erasmus must be taken

into account.

If you only look at paragrah 5 on page 7, we

have a provision providing that article 4 hereof shall not
operate to deprive any person of his citizenship where such
citizenship has been acquired or deemed to have acquired by
birth.

Now it could have been the other way around.

There

might be such a provision in South Africa and now you become a citizen of Namibia and they might have a provision
saying that you cannot be deprived.

So, there might be a

situation, but I am quite happy to leave it to the lawyers.
I think we have indicated we want to be consistent and our
delegation was influenced very much by the fact that a
child of a tourist could become a citizen, while at the
same time it was very difficult for any other person to
become a citizen.

Once we have removed the one, many of

our problems were solved.

But I think we must only be con-
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If there is still a small difference we can

change that later, we can amend the constitution in future.
Customary marriages, did we agree that there should be an
act?
CHAIRMAN:

That must be in the act,

the marriage must be

taken out of here.
ADV CHASKALSON:
CHAIRMAN:

All marriages or only customary marriages?

No, even the marriage of convenience.

ADV CHASKALSON:

Those are out, but there was some sugges-

tion that customary marriages should be registered.
MR MUDGE:

If they are not registered, there is no way you

can prove it.

Then I bring a girl and I

just tell the

registration officials that we have been partners in a customary marriage, and my friends of the Caprivi bring five
of them.
MR BARNES:

Is it accepted now that customary marriages

should be registered?
CHAIRMAN:

We are taking all the marriages out from here.

ADV CHASKALSON:
DR TJITENDERO:

No, you got to have some in.
I want to move formally that we take out

the issues related to marriages and put them under acts of
parliaments, specifically stipulating ...
ADV CHASKALSON:

Then you don't have a constitutional right

by marriage.
PROF WIECHERS:

I think what is meant, it stays, but the

procedure for registration, that could be in the other act.
But I suggest that at page 6 at the bottom we simply make
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registered marriage by customary law shall be deemed to be
a marriage.
DR TJITENDERO:

The reason why we were trying to suggest

this is that we have earlier stated that this is the
supreme law of the land and you know the variations when it
comes to customary law.

There might be a situation whereby

a practice goes contrary to the constitutional law, which
is the law of the land and we want to leave the stipulations to the specific acts of parliament.

The general

principle being stated in the constitution, that will be
acceptable, but not the specifics, going to the specifics
of customary law, this law and that.

I think that will not

be consistent.
MR ANGULA:

I think perhaps we can address that issue by

saying a customary marriage which could be verified.
can be verified by a witness, a chief.

It

Customary laws have

serious consequences in our society, and if we just say
"leave them out" and you say "I am going to legislate" and
somebody comes up and says it is against the constitution,
then you are in trouble.
ADV CHASKALSON:

I think there is a possible solution and

that is to write in a provision that by act of parliament
requirements for a customary marriage may be defined.
doesn't mean that it has to be.

It

In other words, we take

the power in the constitution to derogate from what might
or might not otherwise be understood as customary law, or
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DR TJIRIANGE:

Can you repeat that?

ADV CHASKALSON:

That by act of parliament requirements for

customary marriage may be defined.

If there is no defini-

tion and if you prove to a court that it is customary law,
it is all right, but parliament can actually define it
without the definition being declared unconstitutional.
DR TJIRIANGE:

I don't know what you mean by that, but if

customary marriage has to be defined by act of parliament
and it is customary because it follows certain customs because what is customary for certain people is not customary for others.

That is why it is customary.

If you do

that, if you legislate for the custom, I have a problem
there.
MRS ITHANA:

If an Angolan has to come here just because of

customary marriage, there are other things involved.
CHAIRMAN:

It is done in the United States right now.

West

Indians don't even have to be in love, it is a question of
money-making that a West Indian person can marry an American, give her money and they don't have anything in common.
Afterwards he is allowed to stay in America and that is.
That is a marriage of convenience.
customary law.

I

The same can happen by

just cross over and bring my girlfriend

from Zambia.
MR BIWA:

My problem is slightly different.

If customary

union is •... , I have no problem, but the problem is that
some customs permit politically.

In terms of these provi-
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sions, a person is allowed to acquire any number of foreign
wifes and bring them into the country.

How are we going to

control that?
MR BARNES:
MR BIWA:
CHAIRMAN:

By registration.
Any number?
They cannot afford it financially.

Do we take

customary marriage out?
DR TJITENDERO:

Taking the Zambian example into account, I

think we have already agreed that we want to state at least
this institution must be protected by the constitution.
The specific arrangements and acts determining the definition and relations should be left to the act of parliament,
and I think subsequently a legal commission would have to
go into it to try to define what is acceptable and recognisable within the customary practices after independence.
So there will be a guideline.

It is not everything that is

going to be accepted on the basis of customary law.

The

customary law will be defined and recognised by the courts
here.

So,

I don't see any difficulty in that.

I would

like to submit that we leave the recognition and the principle of it in the constitution and leave the specifics and
regulation to the acts of parliament.
MR BESSINGER:

Having gone through this document, it seems

to me the only area where these customary laws or practices, because I don't know whether they are really laws, and
because of the diversity of our community, it is the only
occasion where reference is made to customary law and

- 130 customary practices to marriage.

If we accommodate the

issue of customary marriage or union in one part of the
constitution, how far would we allow customary practices
and laws to affect the rest of the constitution?
MR RUKORO:

The answer is somewhere in the document, that

we recognise customary law except to the extent of the conflict with the constitution.
CHAIRMAN:

The principles are understood and our problem

areas by the lawyers sitting here.
they are going to categorise now.
customary marriages.

We have agreed that
It is now only these

Maybe we simply have to create a

healthy society and progressive one .•
MR ANGULA:

I think the suggestion made by Adv Chaskalson

was a good one, because it leaves it up to parliament to
make or not to make.

As far as customary laws are cancer-

ned, this affects a small number of our people.
few people who marry under that kind of thing.

It is very
So,

it is

up to parliament to decide when it comes to a certain area
and there is a conflict, to enact a law in order to define
what it is.
MR BIWA:

So,

why don't we just leave it there?

I think customary law does not come in conflict

with common law.

The only problem is there will be an in-

flux of some other people.

So I think we have to request

the learned colleagues to limit perhaps •••
MEMBER:
CHAIRMAN:

The number of wifes.
There is a suggestion here, if it becomes a

problem the parliament passes a law.
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CHAIRMAN:

My problem is with (aa).

That is out.

ADV CHASKALSON:

Otherwise you have marriages of conve-

nience.
MR MUDGE:

Let's face it, this is a very complex problem we

are discussing now which might affect people in this country, because whether it is a practice or custom, it is
going to affect people.

Somehow we have to find an answer.

It is no use going through this paragraph and deciding on
all the detail, and then we have one paragraph where we can
do injustice to people or we might even make it easy for
people to illegally become citizens.

We cannot leave it to

the lawyers, I think that is unfair, and say whatever they
decide we will accept.

I think we should do a little more

investigation, maybe look at other constitutions, look at
what is done in other countries.
CHAIRMAN:

We have done that, when are we going to finish

the constitution?
MR MUDGE:

No, this is only one point.

I don't mind, if

you want to decide no customary marriage will be recognised, you are free to do so, but I tell you you are in for
trouble.
MR BARNES:

The object of the discussion is (a), we accept

customary marriages, it is a fact,

it is in the country.

Now we want to make it easier for the courts of law, because somewhere it says no husband can give evidence
against his wife and no wife can give evidence against her

- 132 husband, but then the same article would say, which also
includes marriage by customary law.

To solve that problem

which we will come to, if we say that we recognise customary marriage that has been registered and the details will
be in an act of parliament, but we only put the principle
in the constitution, the recognition of customary marriages
that have been registered,

then when we get to parliament

and then we can prevent these lots of wifes or other problems.

May I address another matter which I tried not to

do here?

On the social side of our country you have this

problem - and I am sure some of the members here will not
agree with me as a result of situations that do exist where they have difficulty in getting a man to meet his
responsibility for his illegitimate children.

If it was a

customary marriage that has been registered, the court can
put some hold on him.

These are long term problems that we

are solving in the constitution.

My humble submission is:

Let's accept customary marriage that is registered.

When

we get to parliament we can go into the detail.
CHAIRMAN:
MR RUKORO:

I think it must be registered.
The marriage is customary exactly because it is

not registered.

It is one of the factors.

The moment you

are going to require that it also presumes that our society
has no other ways of proving that a particular customary
union is really a valid one.

It can be proved because

customary unions do not take place somewhere in a private
room, you have a whole village, the chief, the headmen, a
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your problem of proving in court.
requirements of registration.
ry.

But you don't bring in

Then it is no more customa-

Then you just ban customary unions altogether.

CHAIRMAN:

This is a part of this society's problems, so

there will be customary marriages.

You cannot draft a con-

stitution outside the norms of a society.
MR BARNES:

Just for clarity's sake, if we accept customary

marriages which will be recognised by registration, nothing
prevents the majority party to say that up to that date any
customary marriage that is not registered will not be recognised.
MR ANGULA:

I thought we have resolved this issue of cus-

tomary laws.

I thought we said the colleagues should go

and draft, put in something there to say that the definition will be left an act of parliament, if the parliament
so wishes.

I thought this is what we have agreed upon.

I

will assure you, according to Mr Mudge about 90% of our
people are Christians, Christians don't marry by customary
laws.

Once you do that in my congregation you are ex-

communicated.
MR MUDGE:

You are to marry properly in church.

Maybe you have lost contact with the people of

the country, Mr Angula.
CHAIRMAN:

We have exhausted this topic.

We are going to

leave it to the lawyers to draft the law covering customary
law, but we will refer it to parliament.
determine customary marriage.

Parliament will

- 134 MR RUPPEL: What it is for purposes of citizenship.
the parliament can do, why not?
act.

That

For the purposes of that

As long as it is in the constitution that there

should be an act for the majority of people who are in that
group, but not opening the floodgates.
problem with this form of marriage.
by an act.
CHAIRMAN:

That is the whole

It must be regulated

I see no problem with that.
We go to Part II.

MR KATJIUONGUA:

Part II will become Chapter 2.

First I

suggest that we have a heading "Fundamental Rights" and
take out "and Freedoms."
no 2:

That is proposal no 1.

Proposal

I think everything that stands on page 8 to page

17(4)(c) should all be grouped together in one article.
There we should have fundamental rights and freedoms as the
heading of article 5.

On page 14 we have again fundamental

freedoms, but the heading is "Fundamental Rights and Freedoms."

That is why I prefer that all those things from

page 8 to 17(4)(c) should all be under one, so that the
articles can follow each other, that they should not be
broken inbetween.

I really think that as it stands on page

14, article 14, "all persons have the right", I think we
should take out "which shall be exercised subject to the
law of Namibia."

I want us to take that condition out.

I

think it says on page 16, article 19 that there are some
restrictions there.

This only applies in the case of cul-

ture, but I think it should apply in the case of all the
laws:

11

That the rights protected in this article do not
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and just ends there.
omissions.

I am not very satisfied about certain

Maybe the rights of women, we have omitted

those things, and I think the rights of unions are not very
well spelled out.

But never mind,

apart from those very

important omissions, the rights of women, apart from
equality before the law, I think we should express something more on that and the rights of unions.

But I think

they should all be in one order under one heading.
MR RUPPEL:

I am not addressing myself to the reorganisa-

tion of the titles and headings, but the second point,
article 14, this important proviso "subject to law".

What

it says, it says he shall have the right to exercise his
rights, but you exercise them subject to laws which regulate certain aspects of it.

Surely like meetings, you have

the right to exercise the right to hold meetings, but there
may be laws which prescribe certain provisions.
what is meant there, subject to law.
aspect as I see it.
the right.

That is

It is a procedural

It is not touching on the substance of

That is regulated somewhere else, and on the

principle, this nice Latin phrase, inclusio_ unius,
exclusio, alterius, used by the learned Mr Barnes this
morning, it means to make sense of this, if you interpret
the second one correctly where the substance of the right
is infringed, it means that this one is clearly on the
procedural law, not substantive law.

Parliament must have

the right to regulate the exercise of certain rights.

It
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regulate it.
ADV CHASKALSON:

On a point of order,

why freedoms should be left out.

I don't understand

There are two categories.

If you look at a right, one has a right to a certain object, your life, your liberty, those are rights.
a right to a freedom,
bly,

You have

to be free in your conscience, assem-

and in legal theory there is a distinction, you pro-

teet both.

If somebody does not want to associate or he is

a very quiet person, he doesn't say anything, he still has
that freedom.

So, in legal theory there are two catego-

ries, to protect rights and freedoms.
cut off and say just rights.

So, it is wrong to

It is a right to freedom,

even if you exercise that freedom or not, but you have the
right to something, specific your life, your property.

We

have got to have the protection of both.
MR BARNES:

I am not in dispute with the honourable profes-

sor, except that it appears that he has misread my honourable colleague Katjiuongua.

Mr Katjiuongua just wants to

put the two aspects of fundamental rights in a category,
recognising the two categories which do exist and he wants
to put freedoms in a category under a paragraph.

When

reading the two, it would still be a joint aspect, fundamental rights and freedoms,

the one in one paragraph that

refers to rights, and the one in another paragraph that
refers to freedoms.

My submission is that we follow para-

graph by paragraph.

so I want to address myself to article
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5, with your kind permission.
CHAIRMAN:

We have debated on this issue for seven days.

If we agree on the contents and only if there are some
omissions, we add them and leave the lawyers to reorganise
them.
DR TJITENDERO:

I wanted to agree on the heading.

I

wasn't interested in discussing the substance, because that
will be left to the lawyers and we had a number of proposals that we wanted to make, not a counter-proposal as it
is conventional, but maybe a ... proposal to Mr Katjiuongua's submission.

We are told that the conventional

heading of this chapter in a number of constitutions is
usually the "Protection of Fundamental Rights and Freedoms
of the Individual".

The protection aspect is the key be-

cause it is not just a matter of stating the rights and
freedoms, it is a mechanism to protect those rights.

So,

I

wanted, in line of what was suggested here, to include the
word "protection of fundamental rights and freedoms".
MR MUDGE:
MR ANGULA:

There is a special paragraph on that.
Why don't we request our lawyers to follow a

bit closely the formulation of the International Convention
of Human Rights, the universal one, because one of my
learned colleagues told me that in fact fundamental rights
does not mean much unless you say fundamental human rights.
I don't know what the difference is, but why don't we work
closely to that so that we really keep close to what is
internationally accepted.
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Me and my friend here agreed that freedoms can

stay in the heading, no problem, but article 5 should only
refer to protection of fundamental rights and we delete the
"freedoms" in view of the separate article 14 which deals
with fundamental freedoms.

The main heading remains funda-

mental rights and freedoms.
MR BARNES:

Human.

MR RUKORO:

I also agree with "human".

PROF WIECHERS:

This article 5 is a total clause covering

the whole bill of rights.
MR PRETORIUS:

I again want to ask the lawyers why in the

case of the USSR, Cuba, the World Council of Churces and
•

•

•

•

•

•

I

they all talk about rights and responsibilities,

because they argue that with every right there is a corresponding responsibility.

Why can't we not include that

also?
MR MUDGE:

I would ask another question, what is the cor-

responding responsibility for the right to life?
MR PRETORIUS:
ADV CHASKALSON:

You must not take the life of another man.
Obligations and responsibilities are de-

fined by the laws of the land.

There is a criminal code,

there is a civil code, there is a whole host of definitions
which tell you what you may or may not do within a society.
In a bill of rights you have the notion that there are certain fundamental principles which shall not be derogated
from by parliament and that people should continue to enjoy
those rights.

As to what is acceptable or unacceptable
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conduct within society, that is defined from time to time
by parliament itself.

If you mix them up and put it into

your constitution, then you can't create new offences, we
can't create new forms of responsibilities, you just express meaningless platitudes which really don't help anybody to determine their rights and obligations.
MR PRETORIUS:

Just to interrupt you there, for example

there are two obligations on page 15 and 16, the top paragraph on page 15 and the last paragraph on 16.
ADV CHASKALSON:

That is a qualification which indicates

laws may be passed to define particular obligations or to
limit particular rights.
PROF WIECHERS:

Can I say, Mr Pretorius is correct.

and every right and freedom,

Each

the way it is formulated here,

the other side of the coin is the obligation.

If I say the

right to life shall be respected and protected, then obviously the obligation is on me and the state to respect
and protect.

So, each and every right has its correspond-

ing obligation.

It is only a matter of style whether you

want to say fundamental rights and freedoms and obligations. But I understand fundamental rights and freedoms as
containing in itself the obligation of the state and other
people to protect and to respect these rights.
MR PRETORIUS:

But why not, from an educational point of

view, also mention it, because otherwise people get used to
demanding their rights and not accepting responsibilities?
PROF ERASMUS:

May I venture to reply to that?

The whole
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human rights, is a relatively late one, a relatively recent
one.

The moment human beings decide to create states, you

always had this very powerful organs of the state, the
executive, the parliament, and the relationship between the
state and its organs, on the one hand, and the individuals,
on the other hand, is a relationship of inequality.
state is very powerful, the individual powerless.

The
The

whole philosophy behind human rights is to try to protect
the individual against abuse of power by the state.

All

the various laws that parliament will make and pass,
thousands of them, and all the executive actions that are
being taken by the executive, they contain obligations for
the individual.

So, this is really a very limited democra-

tic effort to adjust this position and protect the individual and tell him,

"listen, if the state abuses its power,

you now have a remedy to go to the courts and the constitution protects you and the courts will protect these fundamental rights".

That is all it is.

All the obligations

to protect these and to still honour all the laws of the
country are there.
MR KATJIUONGUA:

I think the lawyer said most of what I

wanted to say, but in any case, when I heard these arguments from Mr Pretorius about four years ago - he is very
consistent - sometimes I got the impression - I am trying
to be brutally frank - rights, responsibilities and obligations, that somehow he implied that blacks only want
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be told that if they want rights, there are corresponding
responsibilities.

That was in 1986 and now it is 1990. So,

let's just accept the explanation given by the lawyers.
The other thing is, page 14, fundamental freedoms.

I

want us to specify so that we have clarity on what basis
these rights might be conditional and not just anything,
because it says "the law of Namibia."

There can be so many

laws and it can then become a question of interpretation. I
don't want us to have a misunderstanding pertaining to
fundamental rights.

I think we should specify the condi-

tions under which they can be limited.
The other thing concerns page 15, section 2.

I was

just wondering whether there are no rights, certain fundamental rights that cannot be derogated from.

I think, for

example - maybe it should become redundant in this case but
I have got to state it, I have no choice - the respect for
the dignity of a human being even in case of emergency must
be respected, he cannot be tortured and things like that.
I talked about the freedom of expression as one fundamental
right.

People should not be made to keep quiet simply be-

cause of emergency, and then I dealt with the question of
political parties, assuming that we have a multi-party
political system as basis of our political system of society.

Then Mrs Ithana raised a question, which I think

was important, where she said if you ban political parties
via a state of emergency, will the president also ban his
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I thought a way out will be not

for the political parties to be banned or their rights to
be suspended in the case of emergency, but maybe if the
Supreme Court can persecute political parties on the basis
of criminal charges, then you don't you have the legislature, who is basically a political organisation, having a
discretion which party to ban in case of emergency.

But

never mind, all I am trying to say is that with the advice
of the lawyers, can we not try to distinguish certain
rights that even in the case of emergency cannot be suspended, rather than say that all of them can be suspended in
emergency?

I also had a discussion with a number of people

in diplomatic missions, especially of Western countries,
and this was also a point of worry for them.

So, I am just

trying to find out whether we cannot find some way out.
ADV CHASKALSON:

I think I should ask you to look at

article 21 on page 17 first and then later I will ask you
to look at article 23, page 19.

If you look at article 21

on page 17 you will see there is a provision written into
the constitution following the statement of all the fundamental rights, intended deliberately to qualify everything
that has gone before, which says:
"Whenever or wherever in terms of this constitution
the limitation of fundamental right or freedom contemplated by this Part is authorised, any law providing
for such limitation shall (a)

be of general application;
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shall not be encroached upon;

and I was going to suggest we should change that to "shall
not negate the essential content thereof"
(c)

shall not be aimed at a particular individual."

Then it goes on to specify the ascertainable limits of such
limitation.

I think it should be the ascertainable extent

of such limitation or suspension and identify the article
or articles of the constitution.
problem there.

Again it is a language

Basically what this provision does, is it

makes it clear that where there is a power to limit in any
way the fundamental rights, that limitation must be of
general application and most importantly, must not negate
the essential content of the law.
tain limitations.

You have to have cer-

Freedom of speech is going to have ob-

scenity laws, and you have to decide on the one hand balancing your obscenity laws against your freedom of speech.
You can have reasonable obscenity laws, but your obscenity
laws must not negate freedom of speech.

The courts will

decide in the end if something goes too far and announce a
negation of the freedom of speech.
makes it clear, as formulated,

So, the constitution

that you may only limit and

regulate, but you may not negate and the court will decide
at the end whether an act of parliament goes too far or
don't.

I think everybody will accept there has to be some

regulation of all those fundamental rights.
As far as the non-derogable rights are concerned, that
is specifically dealt with in article 23 on page 19.

When
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rights and it might be appropriate at that stage to decide
whether you are satisfied with the list.

The list was

given to us and we followed our instructions.

If you feel

that the list goes too wide or to narrow, it can be looked
at at that stage.

But the two underlined principles, that

there are certain rights which are non-derogable and that
limitations mustn't negate the fundamental rights, must be
stated in the constitution.
PROF WIECHERS:

On a point of clarification.

concepts you must not confuse.

There are two

One is a limitation.

only a limitation where it is not being abrogated.

It is
The

rights and the freedoms are just limited to a certain extent that they do not negate the essential content.

Then,

derogation comes in where there is a state of emergency
under specific conditions, but then there are non-derogables.

So, the one is limitation, the other one in states

of emergency is derogation.

A limitation is the overall

authority but not as to negate the essential content.
CHAIRMAN:

When we are talking about this thing that we are

going to decide this and debate that, it is ·a question of
organisation we are talking about.
freedoms, we are on that.

Article 14, fundamental

I have a problem also with this

giving with the one hand and taking away.

Can we remove

these things which shall be exercised subject to the law of
Namibia?
ADV CHASKALSON:

It is quite important, that provision,
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There is the example of obscenity laws, there is the

example of moving freely throughout the territory.
cannot move on somebody else's land.

You

The law will say that

you can move, but you cannot move over private property.
Things like that regulate the rights.
MR ANGULA:

We have been making progress all along, but now

we have again reverted to just discussing here and there.
CHAIRMAN:

My point was that these rights were already dis-

cussed and approved.
MR ANGULA:
Chairman.

But people have difficulties, including the
He is saying there should not be limitations.

Let us start with article 5 and proceed.
CHAIRMAN:

Article 5.

MR BARNES:

On article 5 the men from heaven can maybe also

give a bit of guidance to an earthly being.

No obligation

is placed on the judiciary to uphold the fundamental rights
and freedoms in their proceedings and decisions.

We there-

fore suggest that "judiciary" be inserted before the word
"legislator" in this article.
MR MUDGE:

It must also be upheld by the judiciary.

It al-

most goes without saying, but mustn't we put it in there?
MEMBER:

At the very end,

"shall be enforcable by the

courts."
MR MUDGE:

But is the court and the judiciary the same

thing?
MR ANGULA:

Yes.

r

!
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We can assure you it is covered.

MR MUDGE:

I have a few observations to make.

Article 6.
It is not

clear enough from the wording of subarticle (1),

"that it

shall not be competent for any court of law, tribunal,
organ of state or person to impose the death sentence."
Maybe this is not going to happen, but it is not only a
court that can impose a death sentence.

Shouldn't we go a

little further than that?
MR RUPPEL:

Just say no law may do it.

PROF ERASMUS:

There can be no harm in including it.

I

think Mr Mudge wants to exclude the possibility of decress
being issued by the executive, that sort of thing.
MR MUDGE:

I think we must just look at that, I think we

will all agree on that,
blem here.

I don't think we will have a pro-

It is just technical matter which I think

should be looked at.
CHAIRMAN:

I don't get the point.

If any law is covered

here, what else could be outside the laws?
PROF ERASMUS:
MR ANGULA:

Decrees by the executive, for example.

I want clarity from the lawyers.

Can the

executive organ establish tribunals or those kind of things
mentioned by Mr Mudge without reverting to the legislature?
Is it possible under this constitution?
ADV CHASKALSON:

I think we can take care of Mr Mudge's

problem by saying no court or tribunal shall have the power
to impose the sentence of death, and the tribunal must be
something other than the court.

In the end the courts are

-
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going to enforce it and tribunal is a very wide word.

I

think that will meet your problem.
But do we agree on the principle?

MR MUDGE:

Then I am

prepared to leave it to the lawyers.
DR TJIRIANGE:

It is on this, but not on what Mr Mudge is

I would have liked, article 6 is talking about two

saying.

very important rights, life and liberty.

I don't know why

they were put in one article, because liberty is very important in itself and I think it should stand alone.
MR PRETORIUS:

I

just want to mention that my party wants

to reserve their opinion on this principle of death sentence.

We think it is a question of policy and not of

fundamental rights.
I think we have discussed the matter extensively

MR BIWA:

and we took a decision that we should scrap the death sentence.
bate.

Therefore I am not trying to reopen the whole deI merely want to ask a question to the lawyers, if

it would be practical for us, under the circumstances we
are living in, to abolish the death sentence?
CHAIRMAN:
world.

We have already gotten praise from all over the

It will be the only constitution in Africa without

the death sentence, so it is a novelty and it is out.

It

is accepted I am told.
MR MUDGE:

No, Mr Chairman, I want to agree with Mr Tji-

riange that (2) should be integrated with article 10, which
deals with arrest and detention.
belongs.

I think that is where it
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7(1).

It belongs there, yes.

But article 6(1) is

Then we remove (2} to where it belongs.

Article

Agreed.

MR MUDGE:

You are going very fast now.

May I

just ask the

lawyers, I will not provoke a discussion, but the right to
life,

I think it should be made clear that "it shall be not

competent for any law to prescribe the death sentence as a
competent sentence and no court shall have the power
impose a sentence of death upon any person."
the correct way to formulate that?
CHAIRMAN:
MR BIWA:

to

Isn't that

I leave it to them.

Article 7(1).
Mine is just a question to the lawyers.

Compa-

ring articles 7 and 11, it appears to me they deal with the
same matter more or less.

So,

I wonder whether we could

not have 7 and 11 in one article?
ADV CHASKALSON:
jects.

They really do deal with different sub-

One is dignity and the other is fair trial.

Article 7(1) is accepted.
DR TJIRIANGE:

Article 7(2)(a).

I was wondering whether 7 could not be mar-

ried with 10?
PROF WIECHERS:

No,

I would strongly suggest that the dig-

nity protection is overriding.

In administrative business

and everywhere it is a recognition.
detention.

It is not only in

That is a particular protection, but dignity is

overriding protection in all spheres.
MR MUDGE:

I have a problem,

I don't want to waste the time

of the committee with technical things.

I am talking about

editing.
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Is it possible for us to give to the lawyers

certain problems that we have which has nothing to do with
principle or whatever.

They will not be authorised to

change any policy or any principle, but I am only talking
about formulation.

For instance, where it is referred to a

human being where they should refer to a person.

In arti-

cle 7 I have quite a number of these things, but I don't
want to be blamed later that I talked to the lawyers separately.

Otherwise you must just give me an opportunity to

list them.
CHAIRMAN:

Let's leave it to the lawyers to redraft.

If we

have to recollect how much time we spent on these basic
human rights,

this is the result of our deliberations here

and I would have thought we could have just said these are
the things we have agreed upon,
after a long deliberation.

all of us sitting here

Anybody can talk to the law-

yers, we can even do it tomorrow.

I also have a paper

here, we all did our homework.
MR MUDGE:

But what I wanted to say is, when the lawyers

drafted this document they made it clear that they did not
edit it,

they made it clear that they did not settle the

document and we accept that.

Now, the question is, will

they now have a clear instruction also to edit,

t~

settle

the document, and if I have some remarks to make, can I
give it to them?
CHAIRMAN:

We accused this gentleman here very bitterly.

We therefore go by his proposal that we can sit here day
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and night.

Let us discuss paragraph by paragraph, so that

when we go out of here everything is agreed upon.

Article

7.

MR BARNES:

In article 7 we have the following proposal

which does not deviate from the principle we have agreed
upon.

We are just being more concise:

"Every human being

shall have a right to life, which shall be respected and
protected.

It shall not be competent for any law to pres-

cribe the death sentence as a competent sentence ... "
MRS ITHANA:
MR BARNES:

No,

that is article 6.

But you see, looking at the principle, we have

the same thing, only that we want to propose a more understandable, with due respect.

This is article 6, I am using

this as an example to show to you ...
CHAIRMAN:

With all due respect to the honourable member,

if we are talking about drafting styles, everybody can sit
and create his own style.
style.

Honestly, it is a question of

We are talking about the principle.

ing the death sentence?

Are we allow-

We say no and the lawyers will

draft.
MR BARNES:

Am I on record with the following,

that when

the final draft comes and we still find problems with the
formulation, we will be afforded the opportunity to suggest
rectifications?
DR TJITENDERO:

I think this morning one of the lawyers

asked us, all of us here, are we drafting or are we clarifying the principles, and I think we agreed that we are

'!
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comes to drafting,
that.

I think if it

they are most competent people to do

So, can we therefore proceed and give them the gist,

give them the substance so that they can draft.

We

shouldn't be drafting here.
ADV CHASKALSON:

At the end of the day a court breaths life

into a constitution.

These are papers, over a period of

time as jurisprudence is built up,
they give meaning to it.

the courts develop this,

I don't think anybody reading

this document should have much difficulty in understanding
it.

It may not be in the most elegant language, it may not

be in the language we would have used if we had tackled it
the first time.

We deliberately didn't attempt to formu-

late it in our own language, because we had a working draft

,

which had been through your committee and the principles
have been accepted.

We didn't want to interfere with it.

In time the courts are going to give life to it.

You can

sit here for years quarrelling about words, debating small
matters and saying that is more elegant or that is more
precise, and at the end of the day you will not have a perfeet document.

At the end of the day the courts are going

to look at it and say, "it is quite clear this is what the
constitution means."

I don't think any court looking at

article 6 could have the slightest doubt that life is to be
uppermost in Namibia, the death sentence has been abolished
and I can't conceive of a court coming to any other decisian.

I think, in fact, we are really wasting time by

II
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Principle,

yes, but matters of language, it is not my job to try to
write a constitution for you, but you have got something
here and I think you are going to hold up your deliberations and go on for ever if you go through things like
that.

If you have matters of principle, I think it is very

important that it be debated and be translated into
language.
might be,

But if the constitution isn't as elegant as it
If you have more time you

that is regrettable.

could send it off to lots of people and polish it all up,
but you want to get your independence and you want to
start.

Is this debate on small matters really worth that?

MR MUDGE:

I don't know who is going to decide whether a

matter is a small matter or not.
I will take that decision myself.
stitution once.

As far as I am concerned
I am only writing a con-

This is for us a very serious occasion and

I did not ask the permission of the committee to delay the
process, I haven't done so so far.

All I want to say is

that it need not be a waste of time if we go through the
articles at a steady pace,

just giving us time enough to

consult and look at our papers and to say that in this
article no distinction is made in Chapter 1 of part 2 of
the draft constitution between human beings and persons.
It might be a small matter,
we can go on.
time.

I

just wanted to mention it and

We need not discuss it, we need not waste

All I want to say in article 7 is that a "person"

can also include legal persons, companies, volutary asso-

1

ciations, etc.

I
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just wanted to point that out.

to point out that paragraph
numbered as subarticle (2)

(b)

I wanted

of subarticle (2) be re-

and that paragraph

article (2) be renumbered as subarticle (3).
mention it, we need not discuss it.

(a) of subI can just

Then the case that no

provision is made for the imposition of corporal punishment with a light cane.

I wanted to ask from the meeting,

I am not sure whether the imposition of corporal punishment
under the age of 18 years,

especially when such a person

has committed a crime involving violence, isn't sometimes
preferable to the imposition of alternative forms of
punishment such as imprisonment.
I am not wasting the time,

I am asking the question.

I am just asking the question,

and the problem is that we were going so fast that I did
not have time to consult my papers.

These are the two

points that we want to raise in connection with article 7.
ADV CHASKALSON:

I

think as far as article 7 is concerned

there is no reference to corporal punishment at all.
MR MUDGE:

No,

ADV CHASKALSON:

that is why I am asking you.
It will be for the courts to decide whet-

her in any circumstances corporal punishment is cruel,
human or degrading.

in-

There are certainly circumstances in

the courts and I think in Botswana and also in Zimbabwe the
courts have ruled that there are circumstances in which
corporal punishment should be prohibited.
as to whether it is cruel,

But the question

inhuman or degrading is some-

thing which can be left to the courts, or if you wish to

+%@
SPECIFICALLY WRITE IT IN IT CAN BE DONE.
DR TJIRIANGE:

Is the honourable member against or for cor-

poral punishment?
~R

MUDGE:

I only pointed out that no provision is made,

and I was just asking the question whether the committee
feels that we should make provision that corporal punishment could be a possibility instead of imprisonment for a
person under 18 years.
DR TJIRIANGE:

I think that these issues should be left to

the criminal law or whatever.
issue for the constitution.
criminal court.

I don't think that is an
Otherwise it is going to be a

I am vehemently against corporal punish-

ment and I wouldn't have accepted it in any circumstances.
CHAIRMAN:

It is degrading.

So, talking about human dig-

nity and then talk about corporal punishment, that is degrading punishment.
MR RUPPEL:

But small children get a hammering at school

every now and then.
MR ANGULA:

I would only like to say on this question of

corporal punishment in schools that I had a submission from
NASO that it should stop forthwith.

In any case, the ques-

tion I wanted to come to, the really serious one, is what
Mr Mudge has said about making a difference between a person and a human being.

I thought we are just talking about

individual persons, a living person who can be degraded.
You cannot degrade a company or anything like that.

I

thought here it is very clear that we are talking about a

- 155 living person, a human being.
MR MUDGE:
cuss it.

On a point of order, I did not even want to disI only said, let the lawyers look at it.

legal terminology.

It is

If they are satisfied that there can

ben no confusion, I am happy.
I am not sure myself.

I don't want to discuss it,

Discussing it might be a waste of

time.
CHAIRMAN:

I am moving on to article 8 - forced labour and

slavery.
MR MUDGE:

Paragraph (3)(b) inter alia provides that "it

may be required from a person in lawful detention, but
necessarily tried or sentenced, to perform labour reasonably necessary for the maintenance of the place he is detained."

A provision like this may be abused to require

an innocent person to perform forced labour for the maintenance of a building or even surroundings in the place
where he is detained.

The words "or for the maintenance"

should therefore be deleted.

That is the one point I want

to make.

Maybe we should first discuss that.

MR BIWA:

I think the legal experts had good reason to

place this article here.

If we have article 8 and other

articles where human dignity is guaranteed and declared
inviolable, I see no reason why we should have another, and
the matters that are spelled out in article 8, starting
from subsection (3), are matters that could be dealt with
by the policy-makers.
CHAIRMAN:

You are saying article 8, forced labour and

.-;f'
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slavery, is unnecessary?
MR BIWA:

In my view, because article 7 takes care of those

kinds of situations.

The dignity of the human being is

guaranteed already.
ADV CHASKALSON:

Article 4 of the European Convention which

is considered one of the most successful of these documents
in the world specifically deals with slavery and compulsory
labour.
PROF WIECHERS:

We have closely followed the Universal

Declaration and for very, very good reasons - I can assure
the honourable members - there are different specific provisions on this.
CHAIRMAN:
MR BIWA:
tions.

Article 8{1).

Any objections?

For my own benefit I would like to ask some quesDoes it mean that article 7 excludes slavery and

forced labour?
PROF WIECHERS:

The dignity, if I can go back to the Uni-

versal Declaration, is an overall requirement to be protected in all circumstances, and therein certain things,
specific things are banned outright, because it is not only
connected with non-dignified behaviour but also liberty and
everything is wrapped up in labour and slavery.

Of course,

dignity always comes into it, but these practices are prohibited above and on top of everything all.
MR BARNES:

We are not dispute with the article, except

again the word "no person".

Again we would like to draw to

the lawyers' attention that we recommend the words "no
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MR MUDGE:

But in any case, we have made a general remark,

I don't think they will put a company in jail.
CHAIRMAN:

Article 8(1) is adopted.

Article 8(2).

Agreed.

Article 8(3)(a).
MR RUPPEL:

Section should be article.

Other than that it

is formulation.
CHAIRMAN:

Agreed.

Article 8(3)(b).

You had the problem

with maintenance of the place.
ADV CHASKALSON:

Can I respond to that, because I under-

stand that problem very well, and it has given me a bit of
trouble in understanding exactly what this means.

I think

it was intended to deal with the situation where people may
be required to clean out their cells.

It is quite common

when people are being held in detention, to require them to
perform certain functions in their cells, and I wasn't
quite sure what was meant by place of detention.

It was in

the working document given to us and if we can have more
precision as to what is meant by "place of detention".
MR MUDGE:

Place of detention could be more than a cell. It

also deals here with people who have not yet been convicted, and now they can be forced to do labour which I might
consider to be slave labour.

Maybe if you could just have

a look at that, make sure that we don't have any misunderstandings.
CHAIRMAN:

Article 8 ( 3) (c) .

MR MUDGE:

The military forces,

I have a problem there with
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the words "discipline force".
=orce?

Isn't that definition too vague?

~nderstand

=orce?

Do we really

what we mean when we talk about a discipline

Is it military,

=urther than that?
~e

Exactly what is a discipline

police, prison services?

We are no talking about a human right,

are now saying people can be forced to,

slave labour.

Do we go

I can almost say

I know if you are a member of a police force

they Cqn expect you to accept some responsibilities and
clean the place and do things like that, but what exactly
is a discipline force?
_:;DV CHASKALSON:

This is again another example of a term we
l' .·

encountered in the original working document given to us.
We have discussed it.

We say that in some of the interna-

tional conventions on human rights they use this term and
apparently it would include all uniformed - that is another
term that is sometimes used - services, like the prison
services.

But it is a justified observation that one, we

can look at it, but it was in the original document.
MR RUPPEL:

Can't one provide a definition for the purposes

of this clause perhaps?
included in this.
pretation.

Then we look at what we want to be

Don't leave it to the courts for inter-

It may be very expensive.

If we can decide it

here it will be cheaper.
ADV CHASKALSON:

Can I suggest certain things which would

seem to be included from the discussions?
police force,
MR MUDGE:

prison force.

Defence force,

What about fire service?

What about the St John's Ambulance?

i.
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That is part of the trouble we got into

when we started worrying about it.
MR MUDGE:

That is a problem, but we have to do with a

human right here,

a fundamental right,

and once you can't

define something properly, then you are in trouble.
can deviate here from a fundamental human right.

You

I am not

trying to protect myself,

I have no intention of going to

jail or joining the army,

I am too old for that, but there

are many people who will.
MR RUPPEL:

Can't we in the definition clause name the

obvious ones and then say "any other one which may be described by law".

That will then be subject to the general

thing that this basic right against slave labour must be
maintained and all that.

But at least it gives parliament

some leeway to perhaps include in specific cases something
we may have forgotten here.

But it gives it some room for

manoeuvre.
PROF ERASMUS:

But it could be objected to maybe on the

basis of being in conflict with the constitution, unless it
is clear in the definition clause.
MR BARNES:

Can't we just relate it with the following:

the military force,

the police force and the prison

service?
CHAIRMAN:

Article (c)?

Article (e).
MR PRETORIUS:

Agreed.

Agreed.

Article (d)?

Agreed.

Article (4).

Articles (4) and (5):

I think it is not a

function of a bill of rights to regulate certain circum-

to
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Is it not better to deal with it in appropriate

• I

legislation?
DR TJIRIANGE:

We are talking about forced labour and here

we are prohibiting certain circumstances, things that have
been happening.

I don't see anything wrong in including

that.
MR ANGULA:
labour.

Yes, the feeling was we are talking about child

Perhaps it is the formulation which is difficult

for my good neighbour here, but I thought we are supposed
to say something about children.

We must say something

about the use of children to perform certain labour.
MR RUPPEL:

Subsection (4) clearly deals with forced labour

in a certain category, namely children, but subparagraph
(5) - and the two must be done together - deals with something different.

It is the protection against child

labour, not forced labour.

It should be under a separate

heading, but it deals with something quite different as I
see it conceptionally.

I don't want to provoke a discus-

sion on this, but I want to raise it for clarity.
DR TJIRIANGE:

As my colleague has said,

(5) is a repeti-

tion of child labour and I don't know why it is only
limited to factories and mines, because we have seen a lot
of exploitation of these children in some other spheres,
particularly domestic,

and it can have also serious

consequences like the mines and factories.

I think about

farms, for example.
ADV CHASKALSON:

I think there is a problem about young
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It might be

a traditional thing for young people to be expected to work
If that becomes against the constitu-

after school-hours.
tion,

then it must be clearly understood what the implica-

tions of that are.

I don't know whether you had in mind

that type of conduct.
MR ANGULA:

I thought that is taken care of by 3(e).

There

we are talking about communal and civic obligations at the
top of page 10.
ADV CHASKALSON:
tion,

It may not be a communal or civic obliga-

it may be a private obligation owed to the parents,

the family or even the child wants to earn a little extra
money and nobody objects.

I think it is a very difficult

area because people can be exploited in that situation.
These are minimum rights.

It doesn't mean that you can't

pass legislation subsequently prohibiting particular conduct.

These are minimum rights which you can never do away

with, and the question is how widely you want to define
those minimum rights in the constitution and whether you
want to go beyond the factory and the mine, if you want to
go into commerce and industry as well because you may want
to do that.

Children under the age of 14 may wish to deli-

ver newspapers to earn a bit of extra money, and so there
is a difference between that type of activity and somebody
working in a factory or a mine.
PROF KERINA:

Since our attorneys are also using the Decla-

ration of Human Rights, can they take a look at the Conven-
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they can find something that will help us?
~R

BARNES:

~ake

While the attorneys are looking, may I just

the remark?

~ull-time

I think we should distinguish between

labour of a child and part-time labour.

Part-

time labour - we see that students every holiday are looking for jobs to supplement their money for personal things
and some to earn holiday money.

I think the difference

:ies in employment on a full-time basis and employment on a
oart-time basis or temporary employment.
CHAIRMAN:

We are agreed that if they find something good

there about the protection of our children they must put it
in without any question.
MR ANGULA:

In principle we agree.

And taking into consideration the position of

Namibia where we have some children and parents stranded on
the farms and they are regarded to be the property of the
farmers.
CHAIRMNA:
the law.

Article 9(1):

All people shall be equal before

Is anybody objecting to that?

MR PRETORIUS:

I am not objecting, I

just want to know why

the difference between, in the one case,
in the second one,
MR MUDGE:

"all people" and

"no person."

They will look at that.

That is one of the

things that we pointed out, the use of the word "person".
MR KAJTIUONGUA:

I think that article should also be in-

cluded on page 20, so that we have 6(1),
CHAIRMAN:

Article 9(2).

7, 8, 9.
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Some of us have suffered not only because we

are blacks, we have suffered because we are women.
a realy,

This

lS

sex-discrimination will be here and it has been

here and therefore it must be at the beginning here.
CHAIRMAN:

They are all covered equally.

If it will satis-

fy you we will say "on grounds of sex, race, colour."
doesn't change anything.
MR MUDGE:

Agreed to.

That

..1

Article 10(1).

I have a few remarks to make here.

First of all

in subarticle {2).
CHAIRMAN:

Article 10(1).

MR MUDGE:

No provision is made that the person arrested or

Agreed to.

Now article 10{2).

detained should be informed of the reasons for his arrest
or detention in a language which he understands,
provision should be made.

and such

We have many instances in this

country where people who could not understand either Afrikaans or English .••
CHAIRMAN:

Lawyers, please note that you have to add that.

Any other comments on (2)?
DR TJITENDERO:

Along the same lines I want to raise it in

the form of a question.

I thought that the right to legal

representation should stand by itself as it is very important and not part of 10.
ADV CHASKALSON:
MR MUDGE:

I

think that is absolutely right.

The opportunity should be afforded to the arres-

ted person to contact a legal practitioner of his choice
and to confidentially consult with the latter.
CHAIRMAN:

Agreed to.

Article ( 3).

,j
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It is only a question of language,

"brought before the magistrate."

It is better than "pro-

duce before the magistrate."
MRS ITHANA:

I thought in the previous discussions we sub-

stituted "magistrate" with "courts".
MR RUPPEL:

Judicial officer.

ADV CHASKALSON:

It is usual for the initial arrest to be

dealt with by a magistrate and not by a judge.

It is very

unusual for you to bring a person immediately before a
judge.
PROF ERASMUS:

But there are no magistrates in certain

areas.
ADV CHASKALSON:

Then who would you bring a person before?

It talks about the nearest magistrate.
CHAIRMAN:

Agreed to.

Magistrate is the right one.

Then

article 4(a).
MR KATJIUONGUA:
PROF WIECHERS:

What is "enemy aliens"?
In times of war, but only in times of war,

it is a principle of International Law - you can change it
if you want, but it is a principle of International Law
that enemy aliens do not have the ordinary access to courts
but they, of course, have many rights under the Geneve
Convention and other things.
MR KATJIUONGUA:

It refers to enemy soldiers captures and

spies.
ADV CHASKALSON:

Even civilians who might be in the terri-

tory at a given time and who is taken as an enemy alien.
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I wanted to ask why.

wasn't sure why.
MEMBER:

I got the answer, but I

Is it clear who is an enemy alien?

In a state of war.

MR MUDGE:

But it is not said, but I accept that.

PROF WIECHERS:

This is a pertinent question.

It is an old

rule of Internatoinal Law, but the question is why is it
still necessary?

In olden times it was simply the idea in

a state of war that you can't trust and you can't rely and
you don't want enemy aliens in court, you want to cut him
off from his remedies.

The question is pertinent, is it

still necessary to have that?
MR RUKORO:

I also have a problem with subarticle (4) to

the extent that it says subarticles (l) and (2), the rights
therein contained, shall not apply.
MR BARNES:

We have already dealt with that.

MR RUKORO:

Does it mean that the reference to (l) and (2)

in subarticle (4) is deleted?
MR MUDGE:

Yes, we have decided already.

I don't think we

have decided to do that, but there was a discussion on this
at some stage.
ADV CHASKALSON:

I think we decided at the beginning when

we were outlining an error we had found in the draft that
it should be changed.

While I am speaking, could I deal

with the enemy alien?

I think what it is intended to do is

that at times of war the state may wish to intern people on
the grounds that they are enemy aliens.

The grounds for

their internment is because they are enemy aliens, not
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reason that you don't bring the enemy alien before the
court.

It is dealt with under war measures and regula-

tions.

But it is not because a person has committed any

offence that that person is being detained,

it is because

during war it is believed that such person will owe allegience to the enemy and should not therefore be free to
move around the country.

It is a fairly usual provision,

but there is no reason why it can't be left out of the
constitutions if you want enemy aliens to walk around.
PROF WIECHERS:

But the question still is, can it be dealt

with with preventive detention.

This very same country had

very bad years.
ADV KATJIUONGUA:

If the lawyers suggest that it be dealt

with under preventive detention we can take it out here, or
otherwise it must be defined.

In the case of war isn't

defined.
ADV CHASKALSON:

It is really a principle as to whether you

wish to make provision for internment of enemy aliens
during time of war.

If you do,

right to come before the court.

then they can't have the
If you want to give them a

right to come before court, because it may be difficult to
show that the alien constitutes a clear danger to the security of the state.
DR TJITENDERO:

It is really a question of principle.

We have two options here.

I think one is

that if want to retain it in the constitution we will have
to agree on that,

and if we want to retain it in the con-
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detention, but that is an operative provision of the constitution.

That is in anticipation of a rare occurrence

and therefore must stand by itself in case it is to be
utilised.

But if, on the other hand- in our optimism that

hopefully wars have come to an end,

they are created in the
11'

minds of men and women and if the men and women do not want
to wage wars, there will not be wars,
need to drop it.

then we maybe just

But I would not recommend it to be com-

bined with the very operative provision of detention provisions that will every now and then be applied.

I see

them as operative as opposed to this very rare opportunity
of war situation.
PROF WIECHERS:

If you have preventive detention there are

definite criteria.

So, if you have that unfortunate or

hopefully never to happen occasion of a war,

then there

would still be in that situation the possibility of preventive detention for enemy aliens, but they must constitute a
clear danger to the state.
to the state.
last World War,

This would give the authority

What has happened in this country in the
just a massive internment of people for no

other reason because they are enemy aliens, and not that
they participated or done anything,

just because they had

citizenship of a country somewhere in the world.
CHAIRMAN:
MR RUPPEL:

Let's drop it.

We are dropping (4)(a).

There is section 26 and 23 which also cover a

lot of detention provisions.

I say there is more provision

1
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CHAIRMAN:

The proposal is that we drop this.

DR TJIRIANGE:

I don't know, we hope that this situation

will never arise, but in case of war there are certain wars
that come into play, including the Geneve Convention, and
they do allow this kind of thing.

so,

therefore, are we

sure that we are not going to put the State of Namibia in a
very difficult situation if we want to do these kinds of
things that are actually allowed under International Law?
CHAIRMAN:

They are saying it is covered somewhere else

under preventive detention.
DR TJIRIANGE:

I thought that the detention that is covered

here is for the citizens.
PROF WIECHERS:
MR ANGULA:

And for enemy aliens.

I have problems with the interpretation of

this, that perhaps originally it has to do with the detention of foreigners like the Japanese in America, perhaps
that is the origin.
be the same today?

Does that interpretation still have to
I don't expect anybody to do that just

to round up citizens of a particular country because we are
in trouble with that country.

I don't see it happening.

But I thought this applied to individuals who might be
thought to be actually working for the other country, not a
group of individuals who might be citizens of that country.
MR RUKOR:

If that is the specific problem, then the pre-

ventive detention measure under (b) is sufficient.
MR ANGULA:

We want to protect our citizens from abuse,
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I don't know

whether we want to extend that to aliens who are perceived
to be enemy aliens.

What I am trying to say, we have to

make a distinction between an enemy alien and our own citizens.
MR MUDGE:

What is an enemy alien?

I think that is what

the whole problem is. Let's define it, because a person who
is a citizen of a country which is at war with your country
is an enemy alien, but he might be a hundred percent innocent person.
MR ANGULA:

You must have a certain suspicion that he is an

enemy.
DR TJITENDERO:

I think the distinguished lawyer there has

given a very adequate definition in making the distinction
when he said that the criterium is that you are not a citizen, you didn't have to be suspected of anything, you were
just picked up on that basis and that is too wide and we
don't need it.

They also said that there are other provi-

sions within the consitution where in a state of emergency
such actions could be adequately covered.
MR ANGULA:

I want us to make a distinction, because appa-

rently we are not reading these things as they are.
as preventive detention is concerned,

As far

that preventive

detention is governed by a review board, because it involves citizens.

Foreigners should not have the right to the

review board if they are enemies.
ADV CHASKALSON:

Could I ask the question in this context,
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these rights to illegal immigrants, because you don't
necessarily bring illegal immigrants before a court on any
charge, they are dealt with administratively.

A great many

abuses are committed against people who are said to be illegal immigrants, but we should have some certainty as to
whether illegal immigrants are going to have some rights or
not or people alleged to be illegal immigrants, because
they aren't ordinarily brought before a court.

If you deal

ivith somebody under the Immigration Act, you usually don't
bring a person before the court and charge him with a
criminal offence.

You usually deal with that person ad-

ministratively and that person may have access to court to
say "in fact I am not an illegal immigrant, I am a citizen
or I am a legal immigrant" and can then petition the court
on the grounds that the empowering statute is not being
observed.

But the question is, that if there is somebody

who is an illegal immigrant and you do have laws dealing
with illegal immigrants, as there must be, does that person
have a right to come before a court within 48 hours or not?
Can you help us in regard to illegal immigrants?
deal with illegal immigrants?

How do we

Are they to be given certain

rights or not, or people alleged to be illegal immigrants?
It is not really appropriate to bring them before a magistrate.
MR MUDGE:

But at what stage do you determine that a person

is an illegal immigrant?

If you arrest somebody and he
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for his arrest is not explained, are you not violating a
human right?
ADV CHASKALSON:

I think you can deal with the legal repre-

sentation, it is really the question whether you have to
bring an illegal immigrant before a court within a certain
period of time.

Maybe the way one can do it is to provide

that the illegal immigrant, if you have to bring the illegal immigrant before a tribunal, not necessarily a magistrate, it will be the Immigration Board, within a certain
period of time and that that board under the statute would
have certain powers to order the continued detention.
There could be legal representation and if a person disputes the status of a legal immigrant, that person can then
go to court and say "I am being wrongly held".

But then it

would mean that we would have to change that word "magistrate" or have a definition of magistrate and say magistrate shall include certain other tribunes.

It is just a

question of how you are going to deal with an illegal immigrant.
MR ANGULA:

Are we saying that these basic human rights are

also applicable to aliens?
CHAIRMAN:
MR ANGULA:

Yes, humans.
If it is applicable to aliens then don't quar-

rel about asylum.

I thought that basic rights are for our

citizens, residents, but illegal aliens.
ADV CHASKALSON:

Somebody may be held as an illegal alien

- 172 and that person may dispute whether or not he or she is
there illegally.
DR TJITENDERO:

I think we must be helped by the dis-

tinguished lawyer in the question he posed to us.
going to ask the question,
tuations,

I was

for instance in the border si-

I think some of the reasons of relegating this to

administrative procedures is that it is deemed to be faster
and also given the conditions in the Third World, the
prisons are filled with people who are awaiting trial.

I

was going to ask as to which one in terms of expediency,
which one in terms of practicality would you recommend.

Is

the due process of law not going to take much longer time
than submitting this to the Immigration to be dealt with
administratively?

I am envisaging a situation whereby

someone is found near the border of Namibia and country X
and they are deemed to be illegal immigrants, the time that
that person, if we were to take him to court, that it would
take that person to appear before court and the time that
he would receive justice administratively and be sent back
to his country, if you give us the pros and cons of that we
could maybe have some kind of a decision.
ADV CHASKALSON:

I think it really does depend upon how it

is to be dealt with.

Usually illegal immigrants or people

who are said to be illegal immigrants are dealt with administratively.

They are deported and they have a right to

dispute that they are illegal immigrants.

They have a

right to go to court and say "I am being wrongly held",
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they can apply for habeus corpus and they can have a right
to legal representative.

But the question is, do they have

to be brought before a magistrate within 48 hours of being
held or is it sufficient if they are dealt with by the
administrative official who is going to hear their case?
~R

BESSINGER:

question.

I am not answering,

I am complicating the

Taking the realities of the situation that we

live in and the region that we live in, how would someone
that cross the border from whatever side, at what stage
would that person be given the opportunity to claim the
status of refugee if our constitution only deals with the
issue of illegal immigrants?

At what stage is a person

given the chance to prove he is a refugee?

The law proves

he is an illegal immigrant or he proves that he is a refugee.
MR MUDGE:

Looking for asylum.

CHAIRMAN:

The asylum question was not rejected.

It was

not an instruction to the lawyers, we can bring it back if
we think it is desirable.

If you are seeking asylum, you

can ask many people who are sitting here, you will be
arrested first and put in detention and you are going to
prove that you are a genuine refugee.
MR MUDGE:

And you must have the right to consult your

lawyer.
MR BESSINGER:

It is relative to the question that is being

asked.
ADV CHASKALSON:

Perhaps we could address the refugee ques-

1
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that a person either has got to be brought before a magistrate or before an appropriate tribunal, and we can deal
with that if that is the instruction we get.

In other

words, that people must therefore be brought before some
appropriate official.

They will then have the right to see

a lawyer at that stage and at that stage they can claim
either that they are being victimised or prejudiced or put
forward whatever case they want to put forward.
CHAIRMAN:

When you are crossing the border, where are you

going to get a lawyer?

I cross at Katima there in the

bush, where do I get a lawyer?
MR ANGULA:

That is a situation of which I have experience.

The question of a refugee,
When you are a refugee,

I think, is a different one.

the first thing you will do is to

report to the police station when you enter that country
and say "I am running away from this and that".
the first thing you will do.

That is

Then the police will report

to their superiors, Home Affairs, and Home Affairs will
review administratively.
MEMBER:

They can detain you?

MR ANGULA:

Of course, you are in detention now or they

send you to a particular place.

If you just enter and keep

quiet, and after they arrest you, you say you are a refugee, that is a different thing.

Normally an illegal alien

becomes an illegal alien when he is arrested, and usually
he is arrested on suspicion of something.

That is my ex-
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perience in a number of countries.
diamonds,

I may smuggle

they decide to pick you up.

CHAIRMAN:

The point is that if the lawyers are given in-

structions they can cover these areas to our satisfaction.
MR MUDGE:o

May I suggest that what was mentioned there by

the lawyer there is that in the case of an illegal immigrant he must also be brought before a competent - it need
not be a court - authority or official responsible for
immigration or whatever.
CHAIRMAN:

So,

Leave it to them.

it is for the lawyers now, but this issue of

enemy alien is out now.
MEMBERS:

It is out.

MR RUPPEL:

Article 4(b)

It is a general thing, it relates to 23(2) and

my question is whether the distinctions or the conditions
of detention are deliberate and if so, why, because if you
are detained in a war situation or in an emergency situation under 23, read with 26, then your name must be .•.. so
that everybody knows you are under detention.
certain other rights.

You have

These rights you don't have if you

fall under the category of preventative detention, unless
there is a sound reason for that.

I don't see why these

two groups of people should be treated differently.

It

relates not only to article 4(b), it also relates to 5 and
6, which also deals with the question of preventative detention.

It really sets the conditions there.

This is a

principle question which I have and I would like to see
this streamlined, unless there is some reason why it should

I

~
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be difficult.
ADV CHASKALSON:

In other words, deal with war and all

forms of preventative detention under the same article?
MR RUPPEL:

Yes, unless there is a sound reason why it

should be distinct,

and I don't see any real reason why it

should be distinct.
CHAIRMAN:

Article (5).

MR MUDGE:

I have two remarks here.

No provision is made

for the qualifications of a judge of the superior court and
that the provision that a person qualified to be appointed
in subarticle (5) is not effective.

In any event, it

relates to the detention of a person in terms of law providing for preventative detention in such a serious nature
that three members of the advisory board should be limited
to persons who are judges of the superior court and we prefer that the words "or qualified to be so appointed" be
deleted.

Is there any reason why we should, because how do

you qualify?
ADV CHASKALSON:

We discussed this amongst ourselves, it

was in the draft, and we thought the reason maybe is that
if in an emergency you have to detain a number of people it
wouldn't be possible, if you only have a few judges in the
territory, for the judges to deal with everybody's cases
expeditiously and that presumably for that reason it was in
the working paper.

Let's assume a hundred people are de-

tained under an emergency and their cases have to be dealt
with promptly, within 30 days, they have to be given proper
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if you are going to have judges dealing with

each person's case and dealing with it properly, not only
as a rubber stamp, you are not going to have enough judges
or you are unlikely to have enough judges.

We thought that

was the reason when we discussed it amongst ourselves.
seemed to be a practical reason.
~ork

It

First of all, all other

would have to stop, the judges would do nothing for 30

days and we thought that was the reason.
Y!R RUPPEL:

I think the principle enunciated by Mr Mudge is

very important, because I think the independence of the
review board is extremely important because it concerns one
of the most basic rights, liberty.

So,

I think if there is

a practical problem, one should make provision for appointments like this, provided one says who qualifies in a proviso.

I think that the principle of an independent review

board, as independent as possible, is important in relation
to the right at stake, and as it is now it doesn't really
take it much further, because you can virtually appoint
anyone, there is no qualification for who can be a judge
and if there is a qualification who a judge could be, it
still leaves a very, very wide discretion in the hands of a
government maybe in 50 years to abuse this powerful
appointment for a review board, particularly if it is an ad
hoc decision in an emergency situation, it is even worse,
because then you just pick people at random.

So, I think

that the principle is very important, one should really
look at finding some sound solution to this.

I
I
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MR ANGULA:

I think the problem here is "superior court".

What is a superior court?

If we can define what a superior

court is, then we know who qualifies.

If we can define

what a superior court is, then we know it is not just a
junior or anybody.

Then we know it is supposed to be some-

body with the right background.

But I do appreciate the

practical difficulties that may arise if you have only a
few people who can deal with it.

You will find that people

are detained more than 30 days.

MR RUKORO:

I was going to raise a different question,

namely the 30 day period before this advisory board comes
in.

Is it not a bit too long?

Could it not be halved to

14 or 15 days and then the review period starts?

MR MUDGE:
MR RUKORO:

What about the 12 months period?
I will also come to that.

So,

I was going to

propose that really, instead of 30 days before somebody's
detention is reviewed, it should be 14 days of detention.

CHAIRMAN:

The drafters thought it was a big improvement on

the system we had here.

ADV CHASKALSON:

It was originally 60 days and again we

thought there were practical problems, that you may have to
detain hundreds of people.

To get the material together,

to process that material and put it before the review board
takes time.

It is really a question of what is feasible.

I

have spent of my life trying to defend people who had been
held in detention without access to courts,

I understand

what it means and I am sure many of you people here have

I
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It is obviously

and absolutely a fundamental right, but if you are going to
admit preventative detention in times of an emergency,

then

there has to be some practical means, getting a review
board constituted, staffing it with adequate people who do
their job properly,

and having adequate time within which

to ensure that it is done properly and not just a rubber
stamp or a meaningless procedure.

One must be quite care-

ful in dealing with this type of thing.
MR RUPPEL:

I want to support that warning.

I think it is

very good to go as far as possible to protect this important right in a very real way, but one must not forget that
we are writing a constitution which will constitute the
vehicle to govern as well, and if we force a future government in an emergency situation to start throwing out the
constitution because it cannot otherwise do, it could be
very bad.

It is important that we realise that we are also

creating structures for effective government and everything
which applies to that principle must be borne in mind also
when we look at the protection of basic rights.

The scales

must be held in a fair balance, otherwise if we give too
much weight to the one at the expense of the other it will
cause stresses which this paper may not be able to survive,
and I think if we want to make it a realistic proposition
we must also be considering that all the time.

We are not

only dealing with one aspect, we are also dealing with
governing and that is the basic document for that as well.
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I fully support that realistic time-frame to avoid any

unnecessary stresses.
ADV CHASKALSON:

Can I add something?

It says no law pro-

viding shall authorise the detention of a person for a
period in excess of 30 days, which means parliament, when
it passes the law, has an opportunity of considering the
time-period again.

This is a limit upon parliament's

power, but it doesn't mean that parliament couldn't pass a
law saying 14 days.

But in the nature of things, govern-

ments which declare emergencies usually go to the limit of
their powers and one shouldn't anticipate that they will
impose a period less than 30 days.
MR RUKORO:

Against the background of this discussion I

have no problem with 30 days, provided we can link it up
with periodic reviews.

This has a limit of 12 months.

Thirty days can stay, but then we say that maybe after
every 60 days or so we should provide for periodic review.
It is a question of after 30 days the board says you can
still stay in and then you stay in for 12 months or what? I
want that after 60 days maximum your case should come up
for review again.
Assuming I have served my 12 months and I am released,
can the police pick me up for yet another round of 12
months, because if it is here it is open to abuse.
MR MUDGE:

This is now a case where we can ask the lawyers,

who have experience of constitutions.
CHAIRMAN:

Did we agree on 60 days?

Thank you.
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Now you have decided and I hope that the law-

yers, who have experience,

agree that 60 days will be

enough.
PROF ERASMUS:
CHAIRMAN:

Review every 60 days?

Yes.

MR CHASKALSON:

It depends upon the workload.

five people it is very easy,

If there are

if there are a thousand it is

a big workload and it is a question of what are you providing for.
MR MUDGE:

But can it be repeated,

ADV CHASKALSON:

60 days at a time?

As long as the emergency is there.

Ordi-

narily as long as there is an emergency they have the power
to detain preventatively and the protection is regular review by an impartial body.

But as long as the emergency

continues there is a need for detention.

That is the usual

provision, because it is related to the emergency and it
shouldn't exist outside.
MR MUDGE:

You as a lawyer with practical experience of

cases like this, what would you have suggested?

You expect

us to take that decision.

I have

I have no experience,

never defended anybody who was held in detention.
ADV CHASKALSON:

There are provisions in Northern Ireland,

there are provisions in other places that we could look at.
Again, this is something that came to us.
working paper.

It was in the

We suggested a reduction from 60 to 30

days, we didn't suggest a major restructuring of the mechanism.

It's one of those answers, it is like how long is a
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piece of string, it depends upon what is practical and what
is practical in certain circumstances is not practical in
other circumstances.
But now we have to take a decision.

MR MUDGE:

I am just trying to clarify to myself as to

DR AMATHILA:

whether my understanding is correct that the 60 days that
Mr Rukoro proposed was for the review, but the preventative
detention will remain,
MR RUKOR:

not to exceed twelve months?

That is right.

PROF WIECHERS:

But then there is the other question, can

somebody be detained for a second or third period of twelve
months?

This is a fundamental principle.

MR RUKORO:

I think the answer was provided there,

as long as it is linked to the emergency,

that for

then tough luck,

you sit, and whether or not it is a legitimate emergency.
That is where parliament comes in.
MR ANGULA:

I would think that the whole question of review

is structured to terminate the detention.
of detention,

So,

the period

I would hope that it would be made shorter by

this review, to determine whether to bring a person to
court.

Once you review, you decide this person should go

to court and then it is up to the court.
DR TJIRIANGE:

If my question was already clarified I am

sorry for that, but this review board, it is not a constitutional .... , it is only mentioned here.

Who creates it?

Is it there all the time or is it going to be there at all?
Is the man who is detaining you the one who also puts up

- 183 the board?
ADV CHASKALSON:

I think it is dealt with under 6, because

it provides that the law providing for preventative detention must also make adequate provision for the appointment
of a board.

So you can't have preventative detention with-

out actual provision for a board's appointment.
PROF ERASMUS:
must add.

The overall picture isn't that gloomy,

You've got parliamentary control,

judicial control,
courts.

I

you've got

you've got this board, you've got the

This is not jungle justice, this is rather sophis-

ticated and we have limited the periods.

As it has been

indicated, it is also a matter of workload and whether the
personnel will be available.
think -

I personally would tend to

that is only my own personal feeling -

that with

the limitation of the periods, as we have already done,

and

the 60 day review periods that we are now going to add,
this is quite an effective code in principle.
MR MUDGE:

Can't we make it three months?

CHAIRMAN:

Ninety days thinking of the shortage of man-

power.

Thank you,

MR BARNES:

it is adopted.

Article 6.

I am still on article 5.

I put up my hand but

I haven't got a red beret, so you don't notice me.

May I

appeal to the chairman, we accept that we are seriously
trying to draft this constitution in the shortest possible
time, but if we decide to adjourn at seven and we are halfway through, we might catch up tomorrow again, so everything is not lost.

- 184 On subarticle {5) on page 11, persons are judge of a superior court, we would like to suggest "of Namibia" in there,
because we have experience and knowledge that somebody
might bring in some judges from India or Ghana or something
like that.

So, we would like to know that for the greatest

90ssible protection and understanding our particular circumstances, a superior court of Namibia.
CHAIRMAN:
~R

RUPPEL:

We have moved to (6).
I want to strongly oppose that view, because I

think if we have a shortage of judges we must get judges
from elsewhere and one judge is as good as another one in
my view.
MR BARNES:

I doubt that.

MR RUPPEL:

Well, you will have to live with it, because we

only have so many judges and we have to bring in judges
from elsewhere.

As long as they as okayed by the Judicial

Service Commission and appointed by the President and they
hold indefinite tenure, they have their independence and
they are good judges, why should there be a difference
between one judge and anotehr?

I don't think that is a

good idea.
MR BARNES:

You are dealing here with an advisory board

which is a particular organ to assist the judiciary and
give the maximum protection.

We are sceptical of the very

nature of Mr Ruppe's suggestion that we might bring judges
in from everywhere.

It is for that reason that we are

drafting a constitution for Namibia and we have experience

- 185 of the very Zimbabwe that brought in judges from pillar to
post and they couldn't get rid of them fast enough.
will remain our request -

So, it

judges of the superior court of

~amibia.

DR TJIRIANGE:

May I ask a question?

I want to understand

whether the previous speaker says to bring a judge of a
different court or does he mean that we cannot, it is not
allowed to have somebody recruited as a judge in a court of
who is not a Namibian?

~amibia

Is he saying that at no

stage can we employ somebody as a judge who is not a Namibian?

If he is properly employed and he is a judge in this

country, employed on contract, is that prohibited or not?
Obviously, if a judge is recruited and he is

MR BARNES:

appointed to the superior court of Namibia, he is a judge
of the superior court of Namibia, but the thing that I am
guarding against is that now judge might be brought in from
everywhere and he need not be a judge of the superior court
of Namibia.

We are not laying any limitation, as a matter

of fact we would need people like that, but then they must
be judges of the superior court of Namibia and I think I
was very explicit.
MR RUKORO:

What will happen if we bring somebody from

Uganda and he is appointed as a judge on contract?

On your

definition he becomes a judge of the superior court of
Namibia.

Now the question is, this person, not being a

Namibian,

although he is by your definition a judge of the

superior court, it is qualified to be on this board,

- 186 because I thought your principal objection was that
membership of this board should be reserved for Namibians.
MR BARNES:

No,

MR ANGULA:

Some people have experience of importing

judges, but I

that is not ..

thought that if I

import a judge here the

Judiciary Service Commission will also accept this person
So, you have a professional body there,

as a judge.

re-

gardless of where this person comes from, whether he is Mr
... or Mr Hiemstra,

and eventually the Judiciary Service

Commission will have to decide if he is a judge.

I think

that is taken care of.
MR BARNES:

We have decided on judges of the superior court

of Namibia.
MR RUPPEL:
CHAIRMAN:

It obviously refers to our own courts.
Article (6).

Adopted.

Article l l - fair trial.

{l)(a).
I

MR ANGULA:

just want the learned gentlemen to explain to

me what this means:

II

in the determination of his civil

rights and obligations or of any criminal charge against
him."

What does that mean?

PROF WIECHERS:

It simply means that both in civil and

criminal trials that there must be a fair trial.
MR MUDGE:

I

just want to point out that again we have a

problem with customary unions there.
CHAIRMAN:
- adopted.
MR MUDGE:

We are at { l) (a) .
(d) - adopted.

Adopted.

{b) -

(e) - adopted.

adopted.

(f) •

I have already said we have a problem, how do

{c)

- 187 you define a partner in a customary union?

If somebody

does not want to give evidence in a court case, he might
claim to be a partner in a customary union.
way you can prove it.
sed that problem, I
CHAIRMAN:

paragraph.

But I think we have already discus-

just wanted to point that out.

Adopted.

DR AMATHILA:

There is no

Article ( 2).

I would like to get an explanation on this
In the second-last line there is a word that

says that somebody could not be persecuted for something
for which he has been acquitted according to a law, and I
am just wondering, if somebody has been acquitted because
of insufficient information, does that mean that this person cannot on availability of this information be arrested
and charged?
ADV CHASKALSON:

That is what it means.

It is the usual

double jeopardy provision where the court distinguishes
between acquittals on technical grounds and acquittals on
the merits, and it may be that one should distinguish specifically in the constitution between an acquittal on the
merits of the case, that the case had been heard and the
person had been acquitted and someone acquitted on technical grounds because the charge was wrongly framed or there
was some technicality.

According to the common law, if it

is a technicality you can be charged again, if it is an
acquittal on the merits you can't be charged again.
MR MUDGE:

May I just ask our advisors, the exclusion of

corespondence or communication of the person, is that real-

- 188 ly justified?

That is article 12.

DR TJIRIANGE:

This article talks about preparation of

defence for the person concerned, but what about indigent
9eople?

There is no organisation to provide that defence .

.-\DV CHASKALSON:

That is a practical problem, it depends

upon the resources available here.

For every person who

comes before a criminal court to be defended, you need to
have many more lawyers than exist in Namibia and the cost
of doing that would be enormous.

There is a statement of

principle that the state should provide legal aid in all
cases which are considered by parliament to be sufficiently serious to warrant legal defence,

and I think if you go

beyond that you may be taking on something which simply
cannot be carried out.

Obviously it is desirable that no-

body should go to jail without legal defence, but whether
Namibia has the legal profession and the financial resources to maintain such a situation is another question.
CHAIRMAN:

Article 12.

I don't want my telephone to be

tapped as is happening now.
MR MUDGE:

Agreed.

Article 12(2).

That is the point I wanted to address, the ex-

elusion of the correspondence or communication of a person
from the provisions of subarticle (2).
it justified?

The question is, is

Can we leave it to the discretion of the

relevant minister?
MR ANGULA:
MR MUDGE:
think.

To read other people's letters?

No.

It may open the door for political abuse, I

That is why I think to solve that problem the words

- 189 "homes of individuals" should be replaced by the words "the
homes of human beings, the correspondence and communication
of a person."
ADV CHASKALSON:

Maybe that in a way solves the problem.
We dealt with that in our memorandum,

and

again the point we made was that it is very unusual for
judicial officers to be involved in this.

In fact,

know of anywhere in the world where it is done.

I don't

There may

be countries where it happens, I simply don't know of it.
Usually search warrants are authorised by magistrates and
they are done on affidavits, but usually listening into the
telephone is a question of ministerial responsibility,

and

there usually are statutes which say that it may not happen save for the safeguards provided by parliament and
usually it becomes a political responsibility tied up with
the security of the state.

It is obviously open to abuse.

But the question is whether judges or magistrates can ever
deal with that.

With a search warrant you can say "we have

the following information" and you can put it openly before
a judge or magistrate.

When it comes to the listening in

to communications, that I suppose could be done before a
judge or a magistrate, but it is a very unusual position.
MR MUDGE:

It is normally done by a minister.

ADV CHASKALSON:

It is usually done by ministers.

Perhaps

we could look at it again and see what safeguards there are
in other countries.
MR RUPPEL:

The current position according to the Post

Office Act here is that the Post Master can be ordered to

J

r
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open post and telephones by the Commissioner of Police. So,
it is a very down-graded thing and it was a very serious
infringement and I think the practice is still being
followed.
MR MUDGE:

Who must take that responsibility to give the

instructions?
MR ANGOLA:

The minister implements acts of parliament.

I

suppose an act of parliament will state what is supposed to
happen under particular circumstances, like the existing
one.

The existing one says that Mr Gouws can order the

Post Master to read my letters, which they have been doing
anyway.

But I suppose we are going to have a specific law

about how this will operate.

Then we can state there what

will happen.

this society is going to have

On top of that,

elections every five years.

If they have been reading my

letters and I have evidence of that, I can make it a political issue.

There is a certain responsibility on politi-

cians to behave also, we must not forget that.
CHAIRMAN:

Agreed.

MR MUDGE:

I can tell you we had the position where they

opened the ministers' mail and listened to the ministers'
telephones.

They are doing it right now in my case.

I

only have one comment on article 13, what is full age?

Is

it a legal term?
ADV CHASKALSON:

The Marriage Act will define the ages at

which persons are at proper age for marriage.
MR MUDGE:

'

il

Article 13(1), isn't that covered in another

______..

- 191 article?
ADV CHASKALSON:

I think this is dealing with a somewhat

different situation.

This is actually taken from the Euro-

pean Convention.
MR MUDGE:

Isn't it covered in article 9?

ADV CHASKALSON:

I think it is really dealing with rela-

tionships between husband and wife rather than between the
state and individual.
CHAIRMAN:

Agreed to.

Article (2) - agreed.

Article (3) -

agreed.
COMMITTEE ADJOURNED
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