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CHAIRMAN:

We shall start with the list which will show

us the areas we agreed on.

We were told that Mr Staby

has a list and I asked the secretariat to get the verbatim report.
MR MUDGE:

Mr Staby handed it over to me and he also

apologised,

he said he would be a bit late.

I not have

to time to go through that, but it is at least something
you can use as a reference.
CHAIRMAN:

You all got the paper.

(c) clearly states

that this may not be comprehensive since they do not refleet the viewpoints of the other parties.

We thank Mr

Staby for this useful piece that will make us to move on
faster.

At preamble you say what has been said there.

Do you all agree with that statement?

We can now take

the working document and go systematically.
MR MUDGE:
this stage,
l

Just as a matter of procedure,

may I ask at

should we now for instance agree in paragraph

that certain proposals should be married,

it, who would do it?

as we called

I don't think we can expect the

whole committee to have another discussion.

Can we for

instance at this point in time agree about the appointment of the two lawyers that you had in mind?
be available,

for instance,

if we then say,

Will they

"look at

this, we agree in principle, but it must be reformulated",

so th<Jt it can be referred to

some~ody

to do the

-

job.
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Otherwise we are going to take a lot of time dis-

cussing small details, and they always say the devil is
in the detail.

Do you perhaps have a suggestion to make

as far as the appointment of the two principle lawyers
are concerned, because I want' to suggest somebody and I
am sure you have people that you want to suggest.
MR KATJIUONGUA:

On a point of order.

-..,.

fore us here.

You put this be-

Should we not comment first on whether it

is a correct reflection of what we discussed here?
we can proceed to something else.

Then

Whether this document

prepared by the DTA have got some sections which are not
accurate.

Can we not first dispose of this?

MR MUDGE:

But we will discuss it.

misunderstood,

I don't want to be

I don't say we must not discuss it, of

course we must discuss it, but say for instance we discuss it and we reach a point where it must be taken
further,

who is going to do that?

I have the idea that

the chairman has yesterday decided that we are going to
appoint two lawyers.

It might in many cases only be a

question of formulation,
that.

and somebody has to formulate

We are not in a position,

in our delegation we

don't have any lawyer and we are not in a position to
accurately and correctly formulate it.

We have to ask

somebody to do that for us.
CHAIRMAN:

Since these aren't minutes and there is a pro-

viso in (c), I think we go as it is and correct it if it
doesn't reflect.

For instance in preamble,

if what is

stated there doesn't reflect we discussed, we correct it.

-

MR MUDGE:
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Yes, that we can do.

DR TJITENDERQ

r I thank you, I would like to support the

proposal of Mr Mudge, because we did agree on a number of
areas that were to be married.

What we have is very use-

ful, but the work has not been done.

So, I think what

he is proposing is a useful thing, so whatever we agree
on comes back to us in a text form,

for us to see that

article so and so was married with NFF-proposal.

It

appears to me that we are going over the same line that
we did already.
CHAIRMAN:

I thought if we look at the preamble and say

it is agreed, we don't have to go over it again.
all agree that we are agreed,
DR TJITENDERO:
agreed on.

If we

then we will just pass it.

But where is the text that has been

We should look at the text that has been

agreed on.
MR ANGULA:

I thought this question was settled yesterday

sufficiently to the satisfaction of everybody. Yesterday
I was belabouring the point as to how this would happen.
If there is something to be brought to be improved on the
text, what could have happened is that the DTA was supposed to go to their lawyers and afterwards bring a formulation how they would like the thing to read.

What we

are supposed to have here is a formulation or improvement
on the text.

Then we can say yes,

the formulation does

reflect what we thought should be included, not just to
say this one should be reconciled with this one.

We were

suppose to do the reconciliation and bring the reconci-

-
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liation here and look at it and see whether this is what
we have agreed upon,

ra~her

than just to state the things

which are supposed to be improved.
further.

This will not take us

I thought the reason for using our lawyers was

to help us to formulate the tping in a kind of legal
language.

That is what I thought yesterday.

MR BARNES:

I think there is a bit of misunderstanding.

Perhaps my colleague did not put over the idea.
is just, can we say A and B is appointed?

The idea

The rest is

what the honourable member Mr Angula does propose.

Once

we have agreed on something, instead of giving it to the
DTA-lawyer to formulate, we have the officially appointed
experts and let them formulate it, because then it would
be a balance-line and it would not necessarily reflect an
instruction,

as the honourable member said,

the disadvantage of lawyers.

that that is

He takes his instructions

from A and he will definitely formulate in lines of what
A has in mind.
we nominate two?

So, what we on this side are saying, can
If we are permitted to mention some-

body, subject to the approval of the committee,

this is

all that we want it won't take long.
CHAIRMAN:

It is a good suggestion, but would we have

people by now, all of us?
MR MUDGE:

I wanted to just nominate somebody that can be

considered, but I also have a feeling that it very much
depends on who else is going to be nominated, because I
think that the two persons must sort of assist each
other.

They must be specialists in maybe various fields,

-
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and I want to propose Marinus Wiechers as somebody from
our side.

He is immediately available.

He is already on

his way to Windhoek to advise the committee if they
should need him.

If you have somebody else,

a problem there.

We will

hav~

our own consultant, but
I wanted to

that has nothing to do with the committee.
nominate him as a person,
if you are satisfied.

I don't have

as one of the two candidates,

If you are not, we can look at

somebody else.
DR TJIRIANGE:

This a serious issue.

It is very diffi-

cult to play with names just like that, because one has
to know who the person is.

Everybody can mention a name

and maybe some of us are hearing it for the first time.
We have to know the background of the person, his curricula vitae and so forth.
otherwise,

Background both politically and

legal and what have you,

so that he can stand

the test of whether is is acceptable to all of us.
just a name like that won't help anything,

So,

unless we have

the background of the individual concerned.
CHAIRMAN:

I only know his name when he was at the court

opposing us.

Names are not going to help us, but if we

are going to have we must have CV's and so on.
idea of referring it to be redrafted

lS

But the

good.

MR ANGULA:

I want to go back to the decision we took

yesterday.

We thought the God-given lawyer,

independent

lawyer, was going to polish up the document later.

We

have started to search now for this kind of person,

and

we agreed that parties will use their own lawyers to

- 6 draft the amendments they are proposing.

The proposal of

Mr Mudge seems to be slightly different from what we
agreed yesterday, because he is saying we need a group of
lawyers who can redraft whatever is supposed to be approved in the text.

So,

it

i~

something quite different

from what we agreed yesterday.
MR MUDGE:

Mr Chairman,

I want to very urgently appeal,

if we now go back to our different lawyers and each one
of them come with a proposal,
one.

then we are back to square

We looked at Swapo's preamble.

we would have done it differently,

I

If we drafted it,
am sure, but looking

at it we could not find areas of material dispute and we
didn't want to start an argument.
have the preamble formulated,

So,

all we said is, we

you have one,

it appears as

if yours could be strengthened by one or two paragraphs
in our proposal.

But we don't want to come with formu-

lation or anything of that kind,

because it is not an

area of material dispute and we thought somebody could
just sit down,

look at the two drafts,

lar suggested only two paragraphs.
only deal with the following,

and we in particu-

The two paragraphs

and that is the desire for

unity and a common loyalty and national reconciliation
and lasting peace.

I don't think anybody in this room

will disagree with that.

So,

instead of starting a new

argument or going out and formulating something, bring it
back,

then it is a new discussion all over, we quarrel

about words and detail.
CHAIRMAN:

Honourable member Angula is only talking about

- 7 the decision we took yesterday, which is correct.

We did

say that we are going to 0ave this God-given one or two
people who will look at the final document to put it
right, but we did agree yesterday that we are going to go
to our own lawyers and they

w~ll

If we want to change it to make

progress, we can do that.

He was just referring us to

our decision, which is correct.
change it,
MR RUKORO:

That is the deci-

If we want to change it,

sion that he is referring to.
we are our own masters.

help.

But if you want to

propose that.
Consistent with that decision that you have

just reminded us of, I would like to suggest that for the
time-being we appoint honourable member Ruppel, who has
the necessary qualifications,
teur of this committee,

to appoint him as a rappor-

and therefore to take down all

the changes that we are making now as we are going
through the working document,
we finalise this document,

as I think we should,

until

and then at the end of this

process he is going to come up with a common first draft
of the entire document with all the amendments made up to
that stage, which he will then give to us to go through,
make further amendments if necessary,
draft which comes out of it,

and the second

I think it is at that stage

that we will be talking of this God-given lawyers, because at that stage the areas of agreement would have
crystalised and it is only technical problems that need
to be taken care of, so that we do not get bogged down at
this point on the question of whether to have lawyers in-

-
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side or outside and when and under what circumstances.
CHAIRMAN:

It is a new suggestion, but let's move on be-

cause it is unfortunate that some colleagues were absent
and that is reflected here.

We did that, but you don't

seem to agree with what we ha've done in your absence. So,
perhaps we should just run over this thing, because we
did discuss these things in your absence.
that we just go over it now.

But it is best

Do we accept that he be-

comes the rapporteur and we go on?
MR MUDGE:

I will agree with that on only one condition

and that is that Mr Ruppel, who is a lawyer not a lawyer -

and I am

if he would be prepared in trying to for-

mulate something,

just to consult with maybe some of our

lawyers, so that they can just agree on formulation.

If

he can only do that.
CHAIRMAN:

But he is just asked to be rapporteur,

just to

properly jot down.
MRS ITHANA:

Comrade Chairman,

I fully agree with the

fact that Comrade Ruppel should take minutes of what we
are agreeing here, but then if he has to go and negotiate
again with other lawyers,

I don't know whether they will

be able to agree, because he is not negotiating,

he is

just taking minutes of what we are saying.
CHAIRMAN:

I think I was warned yesterday and I as chair-

man now ask:

Do we agree that he takes the minutes as

rapporteur on what we as politicians decide, because we
are told constitution making is the politicians'
for lawyers.

job, not

Then he will take down that and if all of

- 9 us agree,

then the God-given lawyers are going to put it

into language, but not to ·negotiate, but to put it in
proper language.

Preamble.

MR MUDGE:

I want to be more specific then if you want me

to do it.

I didn't want to db it, but then I must now

say it, because I was still hoping that we will not start
arguments all over,

I was still hoping that we can find

somebody not to decide for us outside, that was not my
idea, but on the other hand it is also unreasonable to
expect that Mr Ruppel alone must marry the two proposals.
That was also not the idea.
MR KATJIUONGUA:

But let me now be specific.

A point of clarification.

Let's get

this clear, we are not here discussing two proposals, no.
We are using the Swapo-document as a point of departure.
All the ideas of the other parties will be compared to
what stands in the Swapo-document.

So, we are not talk-

ing about a Swapo-document and a DTA-document as the any
ooints of reference.

Mr Ruppel will only take minutes of

what we are saying here.
Therefore we have to start all over again and
we have done that in your absence.

We have done that and

therefore out of that discussion, by using the Swapodocument,

it was realised there were some areas to be im-

proved, but do look at the DTA one to bring those into
the Swapo one.

That was the agreement by those who

participated.
MR KATJIUONGUA:
CHAIRMAN:

No,

Only the DTA one?
in other issues we can look at other

- 10 , papers, or we look at all the papers.
comes closer,

We say this one

there is a point that we are missing there.
I think to get out of this situation, as

DR TJITENDERO:

I see it I think what is holding us back is the absence
of minutes,

and if we were given what we have discussed,

the members who were absent could then be reminded of
that.

I think from yesterday it keeps coming back, be-

cause there is nothing that reflects our discussions.
These minutes taken by an individual member I appreciate
very much, but where is the official record?

I think if

we have that one, definitely we will get out of this
situation.

So,

I wonder where it is.

Why should we be

discussing this thing in abstractions?

We should get

that.
DR IYAMBO:

Yes,

I also do not see any point whatsoever

why we should go back to what we have decided.

Tomorrow

Mr Diergaardt will arrive and say "I was not there, start
again."

We cannot work this way.

back to what has been said.

We cannot be taken

Let's get the minutes and

approve the minutes, make amendments to the minutes.
CHAIRMAN:

I am told the official minutes are being

photocopied.
MR KATJIUONGUA:

If we are agreed that the next day the

minutes of that particular session will be made available,

so that they don't pile up.

DR TJIRIANGE:

For some technical reasons,

may I ask for

an adjournment of ten minutes?
MR MUDGE:

On a point of order.

Really,

are we going to

-

start all over again?
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Let us get this very clear.

We

have gone through Chapters 1 and 2 of the Swapo-proposal,
the working document.

Everyone of us here were supposed

to make notes, where we agreed, where we disagreed, etc.,
and we did.
curate.

I can promise yo'u that this document is ac-

There might be one or two small ...

an opportunity, Sir.

Just give me

When we discussed the preamble,

just to mention one thing, we had this document,

the

working paper, with a definite proposal, with a preamble.
We had only one other document here with a preamble and
that was the DTA-document.

I was under the impression

that many of us in this room agreed on that preamble before.

We have discussed it before,

although it was not

presented here, and all we suggested is, let us not
quarrel about detail,
acceptable.

the Swapo-proposal seems to be

I didn't have any problems with the proposal

although I would have done it differently.

Everyone of

us would have done it differently, but we thought it was
a good proposal.

We only thought that there are a few

points missing,

and then we suggested,

other proposal,

look at the other proposal, there are one

or two points and we pointed them out,
common loyalty,

having only one

the one on unity,

the one on reconciliation and lasting

peace, and we said somebody must just sit down and marry
that.

If we now have another proposal at this late

stage,

I think it could be handed over to whoever is sup-

posed to marry the two proposals and maybe it can also be
included.

But if we start now all over discussing again

- 12 paragraph by paragraph the working document at this point
in time,

then we have misled the Assembly.

Then we have

misled the Assembly, we reported that we have made progress.

You have indicated on which points we agreed and

disagreed.
MRS ITHANA:
but I

Some comrades are proposing an adjournment,

just want to be clear.

Are we going to reflect on

this paper, because there are issues that we are discounting.

We were here and there are things here that

were not
CHAIRMAN:
paper,

as we come to these items we will say it is not

correct.
take?
true,

We are saying that while we go through this

Take the preamble for instance,

If we say it is properly reflected or it is not
then we go on that way.

MR ANGULA:
this:

is there a mis-

I think for the time-being let us agree to

We continue where you stopped last time, and let

us get the minutes which will reflect the official record.

Then together with those minutes and this one,

at

a later stage we can come back and compare and see
whether they reflect, but if we can continue from where
we stopped that might help us.

Then we will have time to

consult on other things.
DR AMATHILA:

I was just going to suggest the same thing,

because I have been out of this meeting for some time and
I don't know what we have completed in this document.

If

we haven't completed going through this document the way
we were doing,

then the suggestion by Comrade Angula

lS

a

- 13 very practical one, because this will reflect the report
we made to the report we made to the Assembly yesterday.
Therefore we may have to withdraw this document and possibly ignore it until we have completed this task, and
only come back to this document later once we have completed the whole document.
CHAIRMAN:

We now discuss the document.

We have to start

where we left off.
MR MUDGE:

May I

just point out, members refer to the

minutes, it will be between 60 and 100 typed pages.

So,

how long will you need to study that?
CHAIRMAN:

We are going back, we are discussing where we

left off until it is finished.
MR RUPPEL:

There was a proposal for a short adjournment,

I think for sound reasons, otherwise it wouldn't have
been asked for and I think it may resolve a couple of
matters to the benefit of maybe all the other members
here.

I strongly support that proposal and I ask this

meeting to adjourn for ten minutes.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

I am told that apparently Swapo-

colleagues,

after they got instructions from this committee that in
the preamble, for instance,

there are things that are

missing, went back to the lawyers to go and brief them on
the areas that they were told to marry with this or that
and the lawyers have attempted to do that in a new
document that I wasn't aware of.

We are making coples of

- 14 this new redrafted document, which is trying to accommoNow, we will ask

date some of the concerns _expressed.

Ruppel, who was taking minutes and who briefed the
lawyers, where necessary to amplify,
tried to accommodate other groups.

to point out how we
With that we will use

the minutes of Mr Staby, go through these things, and
where it is pointed out that there was kind of comment
made about national reconciliation and lasting peace in
the preamble, we will look at that and see whether Swapo
has tried to include that.

If so we give it to the God-

given to later redraft it.

Then we will go on that way

to finish this document.

Those who see faults in the

representation here, have the right to correct it when we
reach that point.

Agreed?

Thank you.

On the preamble,

did Swapo try to include other proposals?
MR RUPPEL:

Yes,

I have been informed by the lawyers we

had the benefit of consulting that it has been incorporated,

it is more future-looking now.

It still incorro-

rates a reference to the past so that there is a proper
context of where we operate in.

I didn't have the time

to check word against word here, but I have been assured
that it is in,

and I would suggest Mr Mudge goes through

it and see whether he now agrees with it.
MR MUDGE:

May I just make sure that there is not a mis-

understanding, because I personally feel very strongly
that there must be no friction whatsoever.
suspicion that could exist.

We must avoid

If we have decided that

there is general consensus on this particular issue, that

- 15 we want to strengthen it by making use of other documents, who is going to do.that?

Did I understand Mr Rup-

pel correctly that he has instructed somebody to do that
in the meantime?

Please, let me just clarity on that.

Who is going to do that job? • Who is going to actually
marry, redraft?
MR RUPPEL:

The answer to that,

as we understood it, is

that we will take our first draft as a working document,
we will then listen to the problems, discuss them as we
did before.

We will then go and do our homework and come

back with a draft which would substitute the first draft
in an attempt to meet what we have discussed.
ject to further discussion and,

It is sub-

more important, subject

to this heavenly lawyers coming down to us and satisfying
everybody.

I think that is the understanding on which we

worked, we put in a lot of work,
MR MUDGE:

No, Mr Chairman,

I must tell you that.

I am afraid there is a very

serious misunderstanding and I can only hope that we will
sort that out.

We were prepared to accept the Swapo-

proposal as a working document, but after having done
that,

the Swapo-document and the DTA-document and all the

other documents would disappear from the table.

Then we

will have our document which will then be our constitution.

But we cannot end up with a revised Swapo-proposal

accepted as the constitution for Namibia.
do this to the other parties.
ment as a working document,

Please, do not

We can accept your docu-

but then we marry and a new

document will then be born out of this

and

this document

..§;2~<···.

- 16 will be our document, not a particular party's document
I don't

which was amended to accommodate other parties.
think that is the understanding,

and I will really hope

that this will not be expected from the other parties. We
are only prepared and we are 'really prepared to accept
your proposal as a working document.

That is where it

stops.
MR GURIRAB:
I

the way.

I hope we are not missing one another along
think the revised document would not be a

~wapo-document,

it would be a document as amended,

revised per discussion that we had here.

as

It was an ini-

tiative taken by Swapo to incorporate the views expressed
here,

areas of agreement and so on.

So,

it is not as if

Swapo continues to be beholden. to its document and is
merely trying to just suger-coat it for the other parties.

It was a sincere and faithful effort to reflect

what we agreed here in this revised text.

Of course,

you

did not have the benefit of going through it and therefore perhaps the questions that are coming up in your
mind are justified, but if you perhaps had an opportunity
to look at how the document has been revised,

then per-

haps your fears would be removed.
CHAIRMAN:

That is a question of doing homework.

MR RUKORO:

Mr Chairman,

in terms of progress,

I would

suggest that we go on with Mr Staby's notes as you have
started,

for instance on the question of preamble,

whether or not his summary here is correct.
is correct,

that's it.

If we say it

The question of marrying these

- 17things will take place at a later stage.
To keep the lines straight, that we are

MR KATJIUONGUA:

all talking about the same thing and doing the same
thing,

I think you should stick to what we have agreed

upon this morning,

and that 1s that we are going

to go

through the notes by the DTA here and to correct them
where necessary,

and from there we continue where we left

off last time and finish that document.

In the process

Mr Ruppel will take notes, not marrying, but take notes
of the changes that we are making as we go along. specify them,

and at the end of the day the heavenly-given

lawyers will form the basis of a new paper on which we
are going to work.

That is how I understand it.

CHAIRMAN:

Is that definition correct?

go ahead.

The preamble.

MR PRETORIUS:

Thank you.

Let's

I accept the decision of the majority, but

I have my reservations, but I also have the assurance
that I may raise it publicly in the Assembly.
CHAIRMAN:

Part l, Chapter l,

MR KATJIUONGUA:

Article l.

The formulation not in the DTA-proposal,

but the NNF-proposal.
MR MUDGE:

Yes, we agreed on that.

I don't want to raise

a new point, but I think there should be no dispute about
it.

In Article l(l),

I remember that I suggested that

"Namibia shall be a sovereign independent",

is "unitary"

necessary or isn't it necessary there?
MR KATJIUONGUA:
MR MUDGE:

Necessary,

and secular also necessary.

Shouldn't we include "unitary"

just after the

- 18 word "independent"?
MR KATJIUONGUA:

You can have constitutionally a decentra-

lised unitary state.
I refer to 2(1).

DR IYAMBO:

will look at the NNF-draft.

It is correct that we said we
I 1ooked at it, but I found

some problems with it.
I

MRS ITHANA:

thought that we specified that the NNF is

more clear on Walvis Bay and the border,

the Orange River

and the offshore islands.
It refers to the territory defined by history

MR IYAMBO:

and international law as the mandatory Territory of South
West Africa.

Mandatory excludes Walvis Bay.

better not to refer to the mandate.

So, it is

Then you say you agree

to that law which excludes Walvis Bay.
MR RUKORO:

So we want to delete the word "mandatory."

DR IYAMBO:

Point l(4)(i):

I don't know what is the ra-

tional for the mentioning of the Caprivi.
MR RUKORO:

As far as I know there have been statements

from time to time,

especially during the seventies, by the

representatives of the South African Government tending to
suggest that a certain place is really Caprivi.

That is

why we specifically included it there.
CHAIRMAN:

In view of the elections in which they partici-

pated there is no need.
MR RUKORO:

Why we also included it,

is because at one

stage Caprivi was administered directly from Cape Town,
unlike the rest of the territory,
derations.

because of those consi-

- 19 CHAIRMAN:
out.

Because of the elections I think we can leave it

Article 2(2).

MR KATJIUONGUA:

Act of Parliament,

I think we said that

the committee on symbols will be appointed by this committee before independence.
CHAIRMAN:

There is a correction.

MR MUDGE:

There is no problem,

all we want to say is that

ultimately the symbols will have to be approved by an act
of parliament.
MR RUKORO:

My understanding was that the subcommittee on

symbols is going to work now, so that their final product
is accepted by this Constituent Assembly and forms part of
this constitution and are not left over for an act of
parliament after independence.

In other words,

it must be

determined now before independence and become part of the
constitution.
CHAIRMAN:

The Swapo-document was saying three months after

independence.

So, we will change that.

We must go ahead

and appoint a committee.
MR ANGULA:

These recommendations,

I hope that the work is

going to be efficiently done in good time, but I don't want
to find ourselves ln the position that we cannot get independence we have not defined our national symbols.

So,

we should have some kind of flexible way dealing with this.
MR MUDGE:

I don't have a problem in principle,

a practical problem.

I only have

I am not sure that we are going to be

able to agree on an anthem and a flag and everything if we
want to approve the constitution within a month from now.
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We want to have our constitution ready within a month . . To
get a new anthem within a month and all that,
is going to take much longer than that,

I think that

and that is why in

your proposal you made at least provision that within 30
days after independence,

at least that gives us another

four months,

and then it will have to be done by an act of

parliament.

I

want to warn,

an anthem and a flag is some-

~-

thing which is going to be there for ages,

it is not some-

thing which you are going to devise only for independence
day,

and to now bind ourselves that only the committee will

come back with some sort of a song and a few pieces of
cloth,

and we say this is our anthem and this is our flag.

DR TJIRIANGE:

I

wanted to clarify that part of it.

tually what he says is that those 30 days,

Ac-

that is why we

put it in the constitution, we were saying that if we get
the things done now, fine,

but if we don't have it,

should not stop us from getting our independence.
we get our independence without it,

that
But if

it should be done 3/0

days afterwards,

not more.

MR KATJIUONGUA:

The time we are loosing is the time that

That was the whole idea.

we utilise just talking about these things,
appointing people to do the job.
about is about three weeks ago,
about the same thing.

So,

instead of

The time Mr Staby talked
and we are still talking

I think that we should now ap-

point these people and if they don't finish the job, then
we decide what to do next.

When it comes to that stage,

have someone I can recommend for the committee.
MR MUDGE:

Can we just hear what is the proposal,

that if

I

-
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we can finish i,t before that time,

so that we can use it

for independence, fine.
We have a concrete proposal, we must appoint a

CHAIRMAN:

committee now.
MEMBER:

How many are there going to be?

Three.

CHAIRMAN:

Must they be members of this committee or from

outside?
MEMBER:

Members of the Assembly.

MEMBER:

I propose Mr Matjila.

MEMBER:

I propose Mr Hamutenya.
I want to propose Mr Aston.

MR PRETORIUS:

May I suggest that you appoint five rather than

MR STABY:

three, because two may be ill or may have to go away on
leave or whatever.
SECRETARY:

(Discussion)

We have Mr Matjila, Mr

~amutenya,

Mr Aston, Mr

Bessinger and Mr Rukoro.
Of course,

CHAIRMAN:

they have the right to advertise for

competitions.
MR RUKORO:
please.

I am declining the nomination on this one,

I propose Staby instead.

SECRETARY:

Mr Matjila, Mr Hamutenya, Mr Aston,

Mr Bessin-

ger and Mr Staby.
MR TJIRIANGE:

Can we not give them a date of reporting?

MR BESSINGER:

I think it will only be fair to allow the

subcommittee to have its first meetings, etc., come up with
suggestions, come up with a time-period,

strategy, etc.,

before this House can decide.
MR MUDGE:

I don't want to waste your time, but I think as

-
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a matter of procedure, we only have a few people in our
committee, we are going to do different jobs from now on,
and I think the parties' preferences must be taken into
account when we nominate people.
here.

We only have four of us

Now we put two of our people on one committee.

have many other things that we will have to do,
~-

We

and I

urgently appeal that Mr Staby not be put on that committee,
that Mr Rukoro remains on the committee, because Mr Staby
is only one human being and he cannot serve on five committees.
MR KATJIUONGUA:
MR BARNES:
MR BIWA:

He is one human being and he is alone.

Can I

propose Mr Biwa?

I decline,

MR RUKORO:

I am also alone.

In view of the fact that the DTA has problems

with the inclusion of Mr Staby, can·the committee only
consist of four people?
CHAIRMAN:

There is no objection.

MR MUDGE:

Can they co-opt?

CHAIRMAN:

Yes.

DR TJITENDERO:

Article 5,

2(2).

I believe that the first sentence is

of significance here.

The first part is in the proclama-

tion that establishes us, so there is no argument about
that, but the latter part was not discussed,

so it doesn't

stand here.
MR KATJIUONGUA:

I think I asked a question yesterday,

two-third of what,

and the answer was two-thirds of the

legislature to amend the constitution.

So,

it was the con-

stitution to be amended by two-thirds of the legislature.

-

23 -

So, I think it must be only by two-thirds of the legislature.
You are too fast for me, because I have one

MR PRETORIUS:

problem with article 3(3).
CHAIRMAN:

But the problems are• basic.
But I

MR PRETORIUS:
CHAIRMAN:

just want to mention it.

Dr Tjitendero says the first part of article 5

reflects our discussion, but the second part of the paragraph not.
It states our position,

MR STABY:

something that we would

like to be discussed.
It was not agreed and I think Mr Staby will also

MR MUDGE:

concede that it was not agreed.

I think he put it in there

because he wanted to discuss it, but then it is not a
minute.

It is the only point that I could identify where

it is not a correct reflection of the discussion.

Can we

discuss it?
DR HAMUTENYA:

I would like to say that I think it is

sufficient to say that the constitution will be amended by
a two-thirds majority.

I don't think it is necessary to

make provisions that certain things are sacrosanct and
therefore cannot be amended.

Otherwise we can go on and so

many things are sacrosanct that they will be beyond any
amendment.

I think we must just leave it at that point.

DR TJITENDERO:

I agree with Hidipo that the elaboration

part of it is not necessary.
the values of Namibia,

If something is so dear to

it will go without saying, and

therefore to say in the constitution that this cannot be

-
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changed under any circumstances,

I think it is not an ap-

propriate thing at this point, because that is exactly what
we are trying to do with the constitution.

We are writing

it as a lasting document and for it to last,

it must ap-

'

peal and must be continuous relevant to the changing circumstances of the society, but it should not be a matter of
act or law that you say even if the circumstances have
changed so drastically, we should not change or contemplate
an amendment.

So,

taken in by the
CHAIRMAN:

I cannot think it is necessary.

It is

position.

On page 8 of that draft,

to political activity.:

article 14, the right

"Every citizen shall have the

right to form or join political parties."
system is created by political parties.

A multi-party
We have a right to

keep on forming political parties.
DR TJITENDERO:
CHAIRMAN:
MR RUKORO:

The problem is this can be changed.

By two-thirds.
I am one of those who subscribe to the notion

of this idea that certain values are so important and so
fundamental to the type of society that we want to create,
that having secured them with our independence now in this
constitution,

they should remain there forever.

They

should not be subject to the changing like majorities in
parliament at any given point in time,
instance,

and that is why,

also in my submission at point 6(13)(2)

for

I propose

that no amendment of the constitution that has the effect
of removing the democratic and republican nature of the
state should be entertained at all.

But I am reasonable to

arguments,

such as the one introduced by honourable member

Dr Tjitendero,
so on,
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that things do change,

times do change and

and that maybe to bind oneself in this irrevocable

manner for generations to come might be politically unBut in that case I wo~ld then say,

healthy.

instead of a

two-thirds we should require a three-quarters majority as a
compromise.
There is a proposal,

CHAIRMAN:

two-thirds and three-

quarters.
I want to,

MR BESSINGER:

ih principle,

address this parti-

We have agreed in the first session of the

cular issue.

Constituent Assembly that the provisions of the 1982 Principles would be included and would in fact form the basis and I emphasise, form the basis - of the constitution.

We

went along and we came to artikel 5 which said that the
constitution may be amended only by a two-thirds majority.
We have stuck within the parameters set out in the 1982
Principles.

Now,

what follows.

I must address myself very directly to

Immediately after that it is stated we are

expected to build in rigidity to what appear to me might be
fears,
morrow,

not for generations to come, but the fears of toand I think the way that we have been deliberating,

those fears by now must have been allayed and they should
have been removed from this table.

We cannot carry on

placating things when you write a constitution to last.
MR ANGULA:

The idea under discussion tend to imply to me

that what we are trying to say is that certain things
should never change,

never,

ever, but we know from our ex-
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.

periences the world is moving,

there is always progress in

thoughts and ideas, and that progress will continue to
come.

To amend does not mean to take away something.

may also add something new,
up.

You

something which has just come

The very thing we are talking about, human rights, was

not there.

It is something of recent times,

and I would

think that we also want to keep in touch with the coming
changes and we should at least allow ourselves to include
those changes in our constitution if we so feel,
least the coming generations.

or at

I would like to say that a

document like a constitution is a word of faith by and
large.

It is nice to have it written as we want it, but

let's not forget that much will depend upon ourselves as
people.

I

think really we should allow the possibility of

change to take place.
MR KATJIUONGUA:

It is cart of progress.

Mr Chairman,

first with reference to the

mandate to constitutional principles,

the principles de-

signate a procedure by which the constitution,
going to be adopted.

this one,

is

It does not specify by which method a

future constitution may be amended.

It may be amended only

by a designated process involving the legislature and of
votes cast in a popular referendum.

So,

I think the

point is open when we talk about the parameters of the 1982
Principles.

So,

I think here we have agreed that the

constitution may be amended by a two-thirds majority of the
legislature.

When I gave my statement,

I took into account

the question of flexibility to be compatible with some form
of rigidity.

So it is not changed every time a political

- 27 party wants change or when there is a change in political
leadership.

I was having in mind the constitution of the

Communist Party of China, the Communist Party of the Soviet
Union and even the State Constitution which is changed
every time there is a change of political leadership.

That

is why I thought a fairly rigid constitution is necessary,
but I said fairly rigid,

amended only when it is in the

national interest to do so for the sole purpose of good
government.

Those are important criterias as far as I am

concerned when you have to amend a constitution.
constitutions I have read,

In may

and talking to many constitu-

tional lawyers as well, constitutions do -

and I said in my

statement that certain rights are considered as everlasting
and fundamental that are not subject to changes sometimes,
and for example the rights in respect of the dignity of a
human being, the freedom of expression and the right of
existence of a political party.

Some lawyers see those as

rights that should not be subject to a state of emergency
and things like that.
14,

When you talk about page 8, article

if that right is there, but can also be suspended in

times of emergencies, then I disagree.

But I think there-

fore there is a need to specify, not to talk in generalities, but to specify which rights cannot be amended.
should not say nothing can be amended,
not correct.

We

that is also maybe

I think we should be more specific and say

which rights are fundamental and in that sense cannot be
suspended or amended in the constitution.
are talking business.

Then I think we

I seem to say that because we have
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agreed the constitution can be amended by a two-thirds
majority,

then even some of these rights must be amended.

Then I tell you a two-thirds majority is not always difficult to obtain.

You can get it through the frontdoor or

through the back-gate, whatever' the case may be.
think that we are building a civilisation cern -

a permanent civilisation,

But I

this is my con-

certain things in our

country must be taken for granted as part of our society,
as part of our national values,

and not subject to the

whims of the political market.
MR STABY:

I seem to have stirred up a bit of a hornet's

nest here, but I

think it is very important that we do con-

sider this subject in some detail.

I would agree whole-

heartedly with the honourable Mr Angula that nothing is
static in this world of ours,

it is just not possible to

make laws or draw constitutions or make regulations that
can never be changed.

We have the predicament here, we are

dealing actually with a predicament.
application and implementation,

On the one hand the

the interpretation of a

constitution is like most of the things that human persons
do,

subject to the faith which one has in whatever one is

doing,

the goodwill that one displays

that you deal with.
question of faith.

.

.

VlS-a-VlS

the people

It is in fact to a very large degree a
But on the other hand it is also sub-

ject to human failure.

If you care to remember,

in 1933 in

Germany a party which wasn't even the majority party used a
trick to get to power and eventually in the passage of a
few years time,

changed what was a democracy into a fascist

-

state.
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It wasn't even a majority.

We are no better or no

worse than anybody else that preceded us.

The result of

what happened in Germany was that the German Constitution
in fact now contains certain stipulations with regard to
the conduct of political parties, which prohibits the
change of the essence of the state.

It does permit change

of the constitution, it does permit changes to laws and so
forth,

but the essence of the state may not be changed,

obviously because the German-people had a negative experience with regard to the application of power.

I am not

suggesting that anything in this constitution be subject to
rigidity in the sense that it can never change.

Unfortu-

nately my memory doesn't serve me properly, but I am fairly
certain that in the Universal Declaration of Human Rights
of the United Nations, and also in the Declaration of Human
Rights in the OAU, which we suggest we have a look at,
there are references to the enduring nature of fundamental
rights,

and I am fairly certain that we can find indica-

tions there which elevate these rights beyond the normal
stipulations of a constitution,
saying.

So,

if you follow what I am

I am suggesting that we perhaps close the

discussion at this point in time,

and that you permit me to

go back and have a look at these documents and come uo with
'

something,

if there is something,

consideration.

and table it here for

The will of the people is supreme,

is no argument about that.

there

It has been demonstrated re-

cently very drastically in this world of ours.

I am not

referring to Africa,

If the

I am referring to Europe.

,.;.-

-',..

-
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people wants something changed,

they will change it,

and if

they do not want fundamental rights written into the constitution,

so be it,

they can do it.

concerned about the people,

am not so much

I am not so much concerned

about the franchise-holders,

I 'am concerned about leaders.

As we have seen in the past local people,

I

and I

am not referring to any

please do not misunderstand me - but if the

foundation of our constitution is faith,

on the one hand,

I

think we must guard against failure at the same time,
failure of pepole.
subject.

That is all I wanted to say on this

With your permission I will go back and I will

have a look at those documents,

so that if there is any-

thing in them which can usefully be tabled here,

I will do

so.
MR BI'I'IA:

The point I wanted to make was covered by the

honourable Mr Katjiuongua.

Therefore I would like to thank

you.
CHAIRMAN:

As the chairman I was accused and this topic lS

exhausted,

because Mr Staby says he is going to bring some

documents and table them.
it there and go on,

So,

therefore I

think we leave

because the topic is exhausted.

The

next one is article 2(4) Chapter 2.
MR RUKORO:

When the chairman says the point is exhausted,

does it mean that we are suspending discussion of this
point pending Mr Staby's research?
CHAIRMAN:

Yes.

MR MUDGE:

There is not a serious problem there.

point refers

Article 2(4).

to members of the police,

security,

This
etc.

It

refers to citizenship.
there.

I
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think we found the solution

We decided that if such a person's parents quali-

fied for citizenship,

then the person himself will also

qualify, even if he was a member of the police force.

We

agree on that.
MR RUPPEL:

I

was this morning asked by quite an experien-

ced lawyer who happens to be in Namibia the past sixty
years, he was born here.

His father was sent in the man-

date times as a policeman.
them here,

By our qualifications as we put

he wouldn't qualify as a citizen, on my reading

of the existing thing.

He feels quite bitter about it.

He

says all his kids which were born here, as a matter of fact
most of them are not here,
coming back,

some of them don't even intend

they are citizens.

I

must say he expressed

quite a strong feeling about it, he has been here for 64
years, but we disenfranchise him and not only that, we take
his citizenship away.
MEMBER:

Let him apply.

MR RUPPEL:
CHAIRMAN:

People feel very strongly about citizenship.
He is covered, because it says five years be-

fore independence.

It says that persons who lived here

five years before independence will become citizens.
MR RUPPEL:
MR MUDGE:

No,

they can apply for naturalisation.

He would have qualified in that case.

We were

discussing the position of a person who was a member of a
police force,

etc.,

and what you had in mind and we have in

mind is somebody coming from South Africa, doing military
service in the country,

during the period a baby is born

-
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and now that baby is automatically entitled to become a
citizen of this country.

We said if that parent did not

qualify for citizenship,

the child will not automatically

qualify.

In other words,

that person must have been in the

country for at least five years' and he must have met all
the other requirements of citizenship.

Then it is regard-

less of the fact whether he was a policeman or soldier or
whatever.

His parent qualified for citizenship.

think we must give that to the lawyers.

But I

The problem we had

was actually the fact that a person's father might have
been in some form of police service, Schutztruppe, or whatever and it disqualifies him from citizenship and I think
that is unfair.
CHAIRMAN:

This person is saying the same thing.

He is

saying that his father was a policeman, he was born 60
years ago in this country.
MR RUPPEL:
MR MUDGE:

The father was not born here.
But he was in the country for five years?

The

father was in the country for five years, wasn't he?
MR RUPPEL:
MR MUDGE:
MR RUPPEL:
now.

Probably yes.
Then he would have qualified.
No,

he could as for naturalisation as it reads

If he didn't, he remains a career representative.

That is a policeman of another country,

a career represen-

tative and a son of that man who has been born in this
country 64 years ago, he has never been out of this country,

all his kids are here,

we take his citizenship away

and say "but you can still apply for naturalisation."

-
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I am really surprised at the way you are dis-

cussing about the fathers who have come here as policemen,
as soldiers.
mothers.

These sons and daughters,

they did have

If their mothers were Namibians, why are we con-

centrating on the father who id from somewhere?

The mother

is a Namibian.
MR MUDGE:

There is a very serious misunderstanding.

I

think we were in favour of scrapping that paragraph altogether and not refer to policemen or anything.
want to say,

All we

a person will automatically become a citizen

if he was born in this country,
qualified for citizenship.

provided that his parents

If we do that,

then we cover

that problem of people having come here only to serve in
some military unit for one or two or three years.
all we wanted to prevent,
serve in the police force,

isn't it?

That is

If it is wrong to

it might be wrong to serve in

any other department of the colonial government.

But what

you actually wanted to prevent, was that a person who has
fought for the South African Army in the country for two
years, doing his military training,
should qualify.

that their children

We don't want that,

but that is not possi-

ble, because in most cases those people came here for one
or two years and they left again.
qualified for citizenship,

So,

if that person

their children will also quali-

fy and then we leave out this reference to police and
security unit.

I can add a few to that,

Sir.

It is not

only the people serv1ng in those units which were a problem.

We had a few others and we can't include all of

-
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them.
MR BIWA:

My intention is nqt to question that that is not

correctly reflected what has been agreed upon.
to do is to add something

What I want

The task of this House is to

address some of the historical injustices.

One such an

injustice is the fact that many hundreds of Namibians who
were born outside Namibia will have to satisfy themselves
with ..... citizenship.

This, in my view,

is a kind of a

second-class and a rather risky category of citizenship. In
order to do justice I would like to propose that we make an
arrangement or have an arrangement in the constitution to
accord these people who were born outside Namibia a special
citizenship, because these were unconscious victims of a
very cruel history.

That is my proposal,

that we accord

children who were born outside Namibia to refugee parents a
first-class citizenship.
MR ANGULA:

I was still on the point of l(a)(cc) which

seems to be the contentious issue,

that the child who is

born whose parent came here as a policeman or security
cannot be a citizen.

I see that one of the lawyers have

agreed here to say that this child whose parent was not a
Namibian citizen or who could not apply for citizenship,
that that child should belong to somebody who could not
consider himself to be a Namibian citizen,
citizenship
zen of Namibia.
Ruppel,

and if Namibian

This is a child you cannot make a citiIn the case of the example given by

this person who has been here for 60 years does

consider himself by and large as a Namibian citizen and he

3~
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could also have qualified that time to be a Namibian citizen.

So,

I cannot see the problem with that one.

The

question here is about service in the police and security.
CHAIRMAN:

Mr Mudge suggested that we omit reference to

police.
MR MUDGE:

We can omit it, but we must bring something in

the place which will not refer to police or security, but
which will cover the problem.

In other words,

people who

have been born in the country from a father who was a member of a military unit and who was only in the country for
two years.
DR TJIRIANGE:

Let us not forget,

while we understand maybe

the legal niceties and what have you,
serious political problem.

this is basically a

What we are talking about is

that this country has known war.

It has been run by a

colonial power who had forces in Namibia who might have
overstayed their five years,
clear.

So,

and their mission was very

now it would be an insult to some Namibian

people to say that these very same people are enjoying the
same

citizenshi~

issue.

than themselves.

It is a political

Let's not run away from it.

about the sensitive issues,
which is very sensitive,

and this is one of the problems

to make them equal to the Namibian

Police Force which has been here,
will be an insult.

So,

We have been talking

suppressing them.

It

this is what it is all about.

Let

us be sensitive to the people.
MR BARNES:

I

would just like to ask one question.

agreed on this,

it will reflect in the minutes.

We have

Why the

;'··:

-
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same discussion and the participants that agreed to delete

.

this, is opposing the whole thing again.

Mr Chairman, you

must afford me the opportunity to speak, because I saw so
many coming to the attack.

Again I want to appeal,

exercise is being repeated continuously.

the

If those minutes

were here I would have said, look at minute number so and
so for this day and what have we agreed upon.
~.

MR ANGULA:

I would like to ask my colleague and brother

Barnes to read what is written here:
article."

"An amendment of

It does not say a deletion of the article.

It

talks about the amendment of the article 4(1) (a) to (cc).
It is not a deletion.
MR BARNES:

I accept the point of order.

want to make,

Mr Chairman,

The point that I

is that a decision has been

taken on a form of amendment, whether it is amendment by
deletion or amendment by adding or subtracting.

The fact

is something has been decided on and we discuss this in
depth and came to some conclusion.

This is the point that

I want to make.
MR RUPPEL:

It is not what we have written in some minute

or something,

it is important that we resolve the issues.

It is quite clear that whatever was said has not been
properly understood,

there is a misunderstanding.

if there is a misunderstanding,

I think

it is for this committee to

resolve it and not try to pretend that there is not a misunderstanding.

That would be childish and it wouldn't re-

solve the issue in the end.
sooner or later again.

So,

We would be coming back to it
I propose that we should go on

-
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with it.
MR HAMUTENYA:

If my memory· serves me well,

I think there

was a recommendation by honourable Dirk Mudge to amend the
sentence by adding something about parents .

.

If only the

honourable Dirk Mudge can give us the formulation of the
amendment,

I think we can make progress on it.

MR MUDGE:

I find that if we want to avoid misunder-

standings, let us first determine what do we want to avoid
by having this paragraph in here,

and I take it that the

problem is that some of the honourable members feel that
there have been people serving in this country for the purpose of suppressing the people,
ever,

fighting the people, what-

and that their children must not automatically be-

come citizens if they were born in the country.
that is what we want to achieve.

I think

Am I correct there?

Now

we must try and identify those people, and we must not be
vague.

Are we referring to the children of Schutztruppe,

are we referring to the children of soldiers who fought in
the 1914 war between the Germans and the South Africans?
Are we referring so soldiers who fought in this war that we
had in the country?

Exactly what soldiers and what police-

men are we referring to?
MRS ITHANA:
MR MUDGE:

All of them.
But I want to go a little further.

Are you ab-

solutely convinced that only people wearing uniforms did
injustice in this country?

Are you sure about that?

We

had other civil servants who were not policemen who might
be as guilty as

the people who wore uniforms,

and therefore

-
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I think it is really unacceptable to only say police or
soldiers and leave all the others out.
gested, coming back to Mr Hamutenya,

That is why I sug-

and said I

think it

cannot be accepted automatically that every child born in
this country must automaticalli become a citizen.

I

think

for reasons that you have just mentioned we cannot accept
that.

But should the parents have qualified,

the children become citizens.

So,

only then can

if you say that qualifi-

cation for citizenship is five years residence,
all,

first of

everyone of those parents must have resided in the

country at some stage for at least five years.
formulation is not acceptable,
find another formulation.
as it stands here,

But if that

let us ask our lawyers to

If only we agree that it is not

it is not acceptable,

because it might

exclude people who would have qualified and it might include people who,

for that matter,

you want to use that word -

were as dangerous -

if

to the country than the sol-

diers and the policemen.
MR ANGULA:

Perhaps we can accommodate this concept by

leaving it to an act by parliament to say who does not
qualify,

rather than specifying policemen,

security.

we make it a bit general so that parliament,

Can't

if it feels

so, can actually make a law about that if necessary?

I

am

just trying to think aloud.
DR TJITENDERO:

The debate has been very instructive,

this is also the undeniability of history,

and

how much it

places on it and therefore instructs us to reflect and to
try to guard against certain mistakes made in the past.

At

-
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this point I want to submit that I think enough has been

.

said and I should now leave it to an adequate formulation
reflecting this discussion.

I hope Comrade Ruppel will

take note of that.
MR RUPPEL:

I suggest another

f~rmulation,

if I could just

perhaps read it out for the benefit of the honourable members to just have a look at it and think about it and
perhaps come back to it.

Subparagraph (cc) would now read:

"who was not a Namibian citizen (or would not have been a
Namibian citizen if the concept of Namibian citizenship had
existed at the time)

and who was a member of any police- or

security unit seconded for service within the Republic of
Namibia by the government of another country."
MR MUDGE:
MR RUPPEL:

It could be considered.
May I in

that context just say, we keep on

referring back to the lawyers.

The most helpful manner in

dealing with problems is if we discuss the thing and say
"let's get a new formula and have a look at it", whether we
call it a Swapo-thing or a DTA-thing or whatever.
it is best we refer to the working document,
sort of point-scoring for parties.
constitution.

I think

just to avoid

We are here to write a

This is a historical fact,

we agreed that this is a working paper,

we submitted it,

and if there are

new formulations suggested by anyone of us to take care of
a particular problem,

then let's consider it and not show

it away because it comes from a certain quarter.
CHAIRMAN:

This topic has been concluded.

article 6,

part

;? ,

chapter 1.

The next is

MR BIWA:

I made a proposal earlier.

CHAIRMAN:

There was an addition suggestion about children

who were born in exile.
fied?
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Thank you.

Any objections to that?

Part 1, Chapter 1.

Sa tis-

That we have agreed.

Then article 6.
MR PRETORIUS:

I

CHAIRMAN:

just want to record my ...
standard position.

MR MUDGE:

Again to avoid all misunderstanding I want to

repeat what I have said when we first discussed this article.

The DTA fully supports affirmative action,

we fully

support that the injustices of the past must somehow be
corrected,

but I

to explain.

have a problem in principle and I will try

If you look at our draft,

you will see that

every article starts with the word "person" or "human
being".

Nowhere in our proposal do we refer to a group of

persons, because we consider this to be a Bill of Fundamental Human Rights,

and I had many fights

even with my colleague,

in the past,

Mr Pretorius, because I

always said

that when I talk about the Bill of Fundamental Rights,
first of all I am not discussing rights,
rights,

there are many

but we are now discussing fundamental rights,

and

to me there is a difference between a fundamental right and
a right.
bill,

If these were only rights you would not need a

then you can only have it in your constitution.
Secondly,

I want to point out that when you leave it

at the discresion of parliament to decide who will be the
members of a class of persons,

they might find many diffi-

culties, because I will be able to prove that there are

-
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many black and brown people -

and I must now refer to

th~m

- in this country who have benefited from the system of the
past, who have become millionaires under the system, because of the system.

We have pensioners in this country at

the age of 30, earning quite a substantial pension every
month because they were part of the system and benefited
from the system.

I

will also be able to prove that there

might be white people in this country who have suffered
because of the system.

So,

in other words,

it is not so

ea&y to define that category of persons or that class of
persons.
person,

want to maintain that if you confine it to a

I

then we can consider that,

every person,

and let us

agree that then it will in fact boil down to one thing and
that is that it will be all those persons who could not own
property in the country, who could

~ot

who could not do many other things,

move around freely,

all of those persons

will then qualify under this article.

But if you write in

class of persons, you might have difficulties.
this problem

I

To solve

have briefly discussed it with some of our

colleagues yesterday after the meeting.
list in the field of human rights,

I

I

am not a specia-

think we must consult

this God-given person that you are now looking for - I
you are going to find one -

hope

to look at this again and see

if this is in fact acceptable in the Bill of Fundamental
Rights to leave so much discretion to a government,

and

whether there is not another way of achieving the same
objective of affirmative action of "wieder gut machen",
I call it,

of achieving exactly that,

as

but not ending up in

-
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court, first of all, and secondly not to cause too much
unrest among the population;

I may just mention another

argument which came up during my political career.
Many white people are poor and now we ask, must we now
discriminate against them because they are white?
not do that.

We can-

They have never benefitted from any system.

They might be people who have come to the country a short
while ago and qualified for citizenship.

They haven't in

any way contributed or they were not part of the system.
So,

to conclude, I want to suggest that without in any way

rejecting the principle, and we must not,

I fully support

that something must be done to assist those people and have
special programmes for every person in the country who did
not enjoy all the privileges in the past.

I fully support

that, but I think we must be careful of the way we draft
this article.
CHAIRMAN:

Maybe we can find a way out.

According to the minutes and according to my

scribbling here we agreed on this.
long time and we agreed.
action.

We discussed this a

It is a question of affirmative

So we cannot reopen the debate on it now.

DR TJITENDERO:

I just want to confirm the acceptance of

the term "class of persons".

In conformity with practical

experiences where affirmative action has been taken,
very,

very appropriate.

it is

If we want to implement it, we

have to look at the class of persons and that would mean
even a tribe,

the .... people who have been on the peri-

phery of the development of this country.

So,

I

just want

to endorse and support the maintenance of the term "class

-
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of persons", because anywhere we

co~ld

look where affirma-

tive action has resulted in ·positive results for the underprivileged,

it refers to class and we were told that as a

matter of fact this is a situation that will be acceptable
and permissible also in a court of law, that you are not
really using reversed discrimination against an individual.
I was trying to follow the argument of Mr Dirk

MR ANGULA:

Mudge about the words "class of persons" and he is connecting this with colour.
employed,

If you are unemployed you are un-

if you are poor, you are poor whether you are

black, brown or white.

If affirmative action is taken it

should affect all these people.

It has nothing to do with

colour.
We made a correction in actual fact while we

MRS ITHANA:

were discussing that issue.

We said in 5 we must delete

executive and administration and replace it with government.
BUSINESS SUSPENDED.
BUSINESS RESUMED:
CHAIRMAN:

We have been discussing article 6,

parts, and agreed upon it.

Article 7.

the four

We only added

media.
MR PRETORIUS:

The questions of conscience and creed,

I

think that was also intended to put it in there.
MR RUPPEL:

That was also discussed and agreed that we

should put in the right to leave and return to the country
and it was also agreed here that the right to freedom of
conscience should also be included here.

Those were the

-
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two additions.
Conscience and religion.

MR PRETORIUS:
MRS ITHANA:

In the last (g) we said "acquire property in

any part of the country."

CHAIRMAN:
MR RUPPEL:

That is agreed.
There is another point which is immediately

relevant to us,

the fact that we took out the words "sub.

~-

ject to law",

thinking that it was covered under 2.

We

have since discussed it in the caucus and it seems on reconsideration that the words make very good sense where
they are and I am sure that these lawyers from heaven will
tell us.

That is article 7 with which we are busy,

7(1).

We took out the words "subject to law" in the first line.
It has become plain in our caucus, discussing it in some
depth,

that the words "subject to law" simply refer to,

also from cases on constitutional law, decided in various
places in the world,

that this "subject to law" means only

it is subject to some procedural requirements.
portant because like the right to assemble,

It is im-

clearly some-

times you must have, but where substantive abrogation of
rights can be made,

that is covered in subsection (2)

court will interpret it that way.

and a

Subsection (2) says you

you may not do anything about these basic rights except in
these and these circumstances.

So that is the difference.

I think the lawyers will confirm that,
law" in the first line makes sense,

MR MUDGE:

that "subject to

it should be there.

I think we can live with that.

Subject to law

only means that you have freedom of speech, but there is a

limit.
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That is the responsibility they

MR BARNES:

referring to.

Just in passing; we were promised the amended

document of the working document.
MR RUKORO:

ar~

Is that available?

Article 7 of the working document does not con-

tain all the universally accepted fundamental rights.
of them are not there,

Some

and I was wondering whether there is

something to raise here, or whether we can maybe say at
some stage we need to pass some of these things to the lawyer.

I looked at the whole chapter and then I saw for in-

stance that the right to equal access to the civil service
is not there.
MR RUPPEL:

There is a chapter on civil service ...

On a point of order.

We discussed this very

point and we agreed that it should be in at another section where we deal with the civil service commission.
think that was the feeling of the cqmmittee.

I

That is one

of the principles agreed in the 1982 set of norms which
underly the present negotiations.

It is not a basic right

but it should be under the civil service commission.
MR RUKORO:

What about the right to work,

to receive the

same pay for the same or comparable employment and so on?
CHAIRMAN:

I think we have basically agreed that the man

from the heaven can look into that.

Just jot your ideas

down.
MR RUKORO:

Yes,

there is quite a few that I felt are not

in the whole document dealing with the Bill of Rights.
instance,

I think our draft is very thin on the economic,

social and cultural rights.
to it.

For

There are some references made

It is quite heavy on the political and civil ones,

~c\

-
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but not on the socio-economic ones.

So,

maybe these

p~ople

could be referred to the appropriate covenants in that
sense and those that are relevant for our situation can be
included.
MR ANGULA:

I would like to say it is quite correct, we

also realise that the rights of workers are not well refleeted there,
gain.

I

the right to organise themselves,

think that must be put in there.

question:
MR RUPPEL:

Article 7(2),

to bar-

Now I have a

is it in or out?

It was agreed that this should be in the end as

a clause for all the fundamental rights.
DR TJIRIANGE:

It is true,

your submission is very correct,

but there are two schools of thought in this direction.
There are those who think that social and economic rights,
many of them are aspirational rights which cannot necessarily be enforcable in certain situations, like for example the right to work.

So,

you may put it in the consti-

tution, but is it enforcable in the present circumstances?
So, we thought that aspirational rights had to be in, but
some schools said that you cannot put something in the
constitution that you are not able to accomplish or fulfil.
So,

I have no problem,

I am in the same school as you are,

that it is better to have them even if they are aspirational, but there are those who think there is no need,

you

just have to put those things that you are able to fulfilWe have to keep that in mind.
MR BARNES:

Most of the things that I wanted to make men-

tion of Mr Rukoro has also made mention of,

and I think

-
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there is general consensus that it be referred to the people from heaven.
MR BESSINGER:

Honourable Chair,

I don't know whether it

is after lunch, but this morning when we were dealing with
citizenship and establishment,

general provisions, we said

if there are issues that we believe have been left out,
they must at least be mentioned so that the people that are
going to sit, whether they come from heaven or wherever,
that they know what we are referring to, but they should be
identified.

It is not good enough to say that certain

things are agreed.

Mention them at least so that we all

know and that they are noted down.
MR GURIRAB:

Partly the same point, but not perhaps for the

same reasons.

The extent to which we must be exhausted in

the draft about all those rights that we might agree around
this table are fundamental,

or all those rights which, be-

cause they are fundamental,

are included in so many conven-

tions that we all embrace.

So, where do we really end

about enumerating in the constitution all these beautiful
rights.

In terms of schools I can think of so many con-

ventions and civil and political rights, on economic,
social, cultural rights and so on that are international
documents.
them all?

Are we going to be so exhaustive as to include
Look for those that are not there and then add

on to what we have agreed to?

I have some problems there.

When are we going to be satisfied that all the rights defined as fundamental are incorporated in this constitution?
There are so many conventions on these rights,

starting
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from the International Universal Declaration of Human
Rights and you can go back to the American Rights.
do you really end?

Where

One can always look and find one that

is not there, because it is in a certain convention and we
want to include it.
MR RUKORO:

Where are we going to end?

I have no intention of copying verbatim all the

international human rights documents in our constitution,
but there are some important clauses which are simply so
important that we have to include them in our own constitution, because international treaties,

I don't know what

the constitutional law of this country is going to be.
There is a limit to the utility of international agreements
like treaties and so on, which individual citizens in some
circumstances cannot even evoke in their own local courts.
So,

I would want to have adequate remedies in terms of my

municipal law,

rather than to rely on an international

mechanism which can take up to five years simply to redress
a particular grievance.

I know in the Civil and Political

Covenant there is a right to marry and raise a family according to one's own free will.

It is not here,

I do not

intend to put in here, because I think it is so obvious
that nobody can even come and say,

"no Rukoru,

marry that beautiful wife of yours,
daughter or sister."

you cannot

you must marry Ruppel's

There are some others like the right

to social security and a living standard which is consistent with good health, etc.

It is not in our document and

I think it paramount for the type of constituencies that
some of us represent.

That is why

I

feel that those really

-
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need to be singled out and to be included now in this constitution.
MR MUDGE:

I want to agree with Mr Gurirab that one must

really distinguish between rights and fundamental rights.
If we have to draw up a list of rights, there would be probably several hundreds of them.

It doesn't mean that they

need not be included in the constitution, but under the
chapter, Fundamental Rights,

I think we must be careful not

to include every right as if they are all fundamental
rights.

Then I would suggest that when we get the consti-

tutional lawyer, the one who has to finally draft our constitution, we hope that he will also be a specialist in the
field of fundamental rights, because he might point out to
us that maybe we should include some of those, he might
even suggest that we leave out some of those that we have
included.

But when you talk about fundamental rights, I

think we must be very clear on that.

We only want funda-

mental rights, something that you go to court on, something
that will not be changed easily and something that you can
rely on for the future.

Then I don't want to bore you, but

I want to repeat again,

I will very strongly insist that we

stick to personal,

individual rights.

But I think if we

leave this for these experts, or for the man who has the
drafted thing,

I think he will be able to help us a lot. Mr

Rukoro, don't get me wrong,

I see the importance the right

to be employed in the civil service.

It is a right, but is

it a fundamental right?
MR RUKORO:

Mr Chairman, with your permission and patience

-

and intelligence,
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there is something which I think is quite

fundamental in Article 5 we overlooked,
not controversial.

all of us.

It is

In the middle of article 5(2) -

moment you say you have dealt with this,
there is a proviso:

"Provided further,

competent court shall,
actions to be void,

and the

I will stophowever,

that a

instead of declaring such law or

have the power and the discretion in

the appropriate case to allow the legislature or the executive,

as the case may be,

to correct any defect in the

impugned Act or law within a specified period and subject
to such conditions as might be specified by it."
says:

Then it

"In such event and until such correction or until

the expiry of the time-limit set by the court, whichever be
the shorter,
valid."

such impugned Act or law shall be deemed to be

My problem there is,

and part law-making.
stands,

this is really part policy

A law is either good and valid and it

or it is bad and it must be declared unconstitu-

tional and inoperative.

It cannot be resuscitatated arti-

ficially when the court says this law is bad.
is from the Hiemstra-thing as well,
that.

I know this

I had a problem with

It is not good law and it is not good policy.

the court says this law is bad,
to state lawyers.

If

it is bad and then it is up

They can even in 24 hours come up with

the correct version.
it is not good law,

But to leave it on the statute book,
it is unconstitutional,

ficially resuscitated as a valid one.

yet it is arti-

It is no good.

If

it 1s going to provoke debate I will leave it for an appropriate plutforrn.

If it is obvious,

olease let deal with it

-
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now.
MR PRETORIUS:

I

.

think I agree with Mr Rukoro in a broad

sense, but again here we must get a balance between the
functions of the legislature and the judiciary.

There must

be some kind of flexibility.
CHAIRMAN:

What would happen in the case of some old laws

that we are going to inherit,

and there may be backdoors we

know, but for the time-being we have to tolerate it.
MR RUKORO:

For the time-being,

until somebody points out

that this law is bad, until such time as we have a judgment
to that effect by a court or by parliament itself, saying
through its committee which is revising certain laws,
that law is on the statute book,

that

it is valid, but what one

envisages is a situation whereby I go to court because of
act number so and so,
bad,

and the court.says yes,

it is unconstitutional.

that law is

But it says "I will give the

government three months to correct it."

Within those three

months the law is artificially still okay.

That,

I think,

is simply bad policy.
CHAIRMAN:
situation?

Could the lawyers look into that very serious
Article 7(2).

tions with foreign states."
sentence says:

We have deleted "friendly relaThen article 8.

The last

"The formulation of this article must be

reviewed accordingly."
MRS ITHANA:

1\le agreed that the words from "except" up to

the end must go,

so that it reads:

"No person shall be de-

prived of his life or personal liberty."
Yes,

I think that is a progressive step, but

-
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you must know what that implies.

It means no death sen- ,

tence in Namibia.
CHAIRMAN:

That was the whole debate.

MR ANGOLA:

If that is what you are saying you must be

careful.
MR MUDGE:

That is what we are saying, whether we agree or

not.
CHAIRMAN:

We are clear, no death sentence even if it is

something very bad.
MR BESSINGER:
misled.

I am afraid that either I as individual was

After further consultation it was said that the

"except according to procedures established by law" should
remain.

For that sole reason that until you have cleared

up this issue of this sentence, we cannot remove that portion of the article.

There are many grounds on which the

death sentence is being argued for or against.

We have to

sort that out and then we can come back to that clause
really, because we cannot just let it hang in the air like
that.

It hangs in the air with the deletion.

MR RUKORO:

This thing can be taken to mean that the life

of a person is sacrosanct,
lawful acts of war.

If we are in a war you have to shoot

somebody in self-defence.
will have no problem.

except in deaths resulting from

So,

that is one level where I

If this particular proviso refers

for instance to acts or war whereby soldiers and the police
have to shoot in execution of their official functions,
that is a different question.

The proviso is intended to

cover a JUdicjaJly pronounced death sentence.

If there are

-

people who are for the

dea~h
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sentence as a verdict by a

court of law, then maybe we· need a debate on it.

If there

is nobody in favour of the death sentence, in that case I
think we just have an agreement now on the question of
death penalty.

But if we talk in terms of the "according

to the procedures established by law" in a different context,

that I will accept,

I have no problem with that one.

We can even have "except according to the procedures", as
it is,

I have no problem with it if it means things like

self-defence or acts of war.

But if it

elude and allow capital punishment,

lS

supposed to in-

judicially pronounced,

then I think we need a debate on it.
MR ANGULA:

Yes, for the very reasons and for different

reasons that honourable Rukoro is talking about,
feel incompetent to decide on that

~yself.

to consult a broad spectrum of the

I

just

I think we need

If we provide them

with a fait accompli about the death sentence,

I am not

sure whether we are truely and fairly reflecting the society's desires and expectations.

I don't know what the

implications would be, but there must be provision.
much as I don't like capital punishment,

So, as

I will also not be

in a position to say no capital punishment in the law.

I

feel incompetent to do so.
MR BESSINGER:

I just want to elaborate a little further.

It is an old argument whether there should be capital
punishment or not,

and this thing has been argued from many

quarters.

In some cases it has been argued that it acts a

deterrent,

etc., but I am coming from a totally different

- 54 It has nothing to do with being a deterrent or

approach.
not.

I want to cite examples.

You have in the United

States certain states where the death penalty is on the
books,

You get other states where it is not

it is applied.

applied.

You get in.Africa- and I take Tanzania as an

example - where the death penalty is legally applied, but
it is used only in extreme cases.
saying that,

The reason why we are

is precisely coming to your argument.

There

are occasions where an act perpetrated by an individual or
individuals against society,

that it provokes society to

the point where, unless that death penalty is applied,
disrupts the function of society as a whole,

it

and that means

that if the expression of society that the supreme penalty
should be applied is oppressed and it cannot happen,
lead to disaster.

If we take - and I

it can

just want to point

one case as an example of where society expresses itself
very strongly - the Charles Manson cult-murder in the United States,

it was done in a state where the death penalty

didn't apply,

but the whole society was screaming for the

death penalty to be applied.

You have another case where

the death penalty wasn't applicable and it is one of our
neighbours,

Malawi, where a politician in the opposition

stated his case.

The state wanted to revert to applying

the death penalty.

So,

I say it is something that needs to

be there,

but it needs to be used in a discretionary

fashion.

But if it is not there,

DR TJITENDERO:

It is ironic,

the statement made by

Nah~s,

it creates problems.

I think I want to agree with
at last.

CHAIRMAN:

Honourable Mr Angula.
I want to say two words,

DR TJITENDERO:

and that is, one,

there is sufficient justification for maintenance of the
death penalty and the function of death penalty itself to
I think we had enough case studies in socio-

the society.

logy that it appears that it is'not a deterrent because
there is a statute that calls for the death penalty.

I

think if we were to be fair to ourselves as representatives, this is one of the issues that can be thrown out
eventually on a referendum or whatever.
that there are sufficient grounds.

But I don't think

I am inclined to be-

lieve that there are not sufficient grounds to maintain the
death penalty in a contemporary constitution.
just no basis for it.

I think there are different ways in

which human character can be reformed.
the life you are not doing anything,
So,

perpetuated.

changing peoples'

There is

By getting rid of

the acts will still be

in sociology there are different views of
actions and behaviour through a model,

but not through a death penalty,

and I think I would like

to agree with those who are advocating for the removal of
the death penalty.
MR GURIRAB:

It is not a deterrent at all.

Mr Chairman,

after all,

life is perhaps first

on the list of the rights that we consider as fundamental,
and therefore,
basic.

to deny any human being of his life, is a

We go back to biblical days,

of civil society.

to the very beginning

Honourable Mr Bessinger recalled the

state of affairs in the United States, for example.
quite correct.

He is

Some states had it on their statutory

books, others don't.

Some states revoke the provision

sometimes,

they reinstate them later.

that all the time.
sonally,

56 It fluctuates like

There are times that I

there are times when I

.am

for it per-

am objective about it.

If

it strikes far away from me,

I object as an intellectual,

would like to understand the

mi~igating

circumstances under

which somebody was killed.

If it strikes home closer to

me,

then I want that beast to be

my relative,

killed.

So,

my friend,

I

to have it in the constitution invokes some of

the things we are saying.
hand, what do we do?

Not to have it,

on the other

In this case now after lunch,

I

am for the retaining the formulation as it stands.
MR RUPPEL:

I

think we have a choice here.

I fully agree

with the sentiments expressed by the honourable Comrade
Angula.

We do not really know what the people in this

country want,

there was no testing of the sentiments.

is not only about deterrents,

It

it is also about revenge,

the

death sentence.

I

plicitly today.

Sometimes if you don't have this release

think that has been expressed here im-

valve in a controlled fashion,
to do the job.

So,

ments of the nation.
decision here.

people will go to the street

one has to carefully gauge the sentiBut I

think we have to do a basic

We don't have the time to test all these

sentiments and go back to the people, we must make a decisian here.

We either say we provide for the death senten-

ce or we don't provide for it.

I myself feel

that we

should give it a try and not put it in the constitution.
If the people so strongly feel that it should be in,
could be a debate in parliament in good time,

it

there could

- 57 be a referendum which could put it back for some reasons to
be decided.

But let's kick off on a nice note,

let's give

human rights a chance and let's respect human life in our
first document.

We can always, for good and sound reasons

and on debate and testing the reelings of our society get
it back.

That is my approach.

DR TJIRIANGE:

The arguments are very human, but I would

plead that we leave the document as it is, because the
abolishment of the death penalty will be a case for the
drafters of the laws of this country,

the law-makers.

At

one stage or another we will have to get into exercise of
actually overhauling the whole legal system,
criminal law,
not,

if need be,

to see what is suitable for this country or

and I think this,

as it is, does not stop them from

preventing the death penalty if they want by enacting laws
that prevent that.

But if you take it out,

them to do it the other way around.

So,

it prevents

therefore I think

it is better if we leave it as it is and the law-makers
will decide when we are going to work on the individual
legislations of this country, whether we shall maintain
that or not.
MRS ITHANA:

I think you should know where I am standing. I

don't want to say it, but for the the sake of record:
not for the death penalty.
Ruppel has said,

But to go back to what Comrade

unfortunately this clause

lS

falling in

the category of rights that we said should never be
changed.
MEMBER:

It can be changed.

I am

-

CHAIRMAN:
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think the debate was extensive and sentiments

I

were well expressed.

I am very much impressed and we can

go on.
MR RUKORO:

I wanted to help you by proposing the summary

of what honourable member
accordingly.

Ruppe~

suggested,

that we proceed

We take out the death penalty until such time

that we are confronted by a society that says:

"No, we

feel strongly about it, bring it in."
MR MUDGE:

Mr Chairman,

I don't want to drag out this dis-

cussion, but I see a Bill of Fundamental Rights at least as
something that,

I wouldn't say that you can never change,

but it must be drafted such that the need to change it or
to amend it must be more or less nil.

So, we must make an

effort, whenever we put something in here,

it must be so

fundamental that we are absolutely sure we are not going to
change it some time in future.

Let me admit that I am at a

complete loss,

I don't know what is right and what is wrong

in this case.

I agree with Mr Angula,

I don't feel myself

competent to express myself on this matter, because if
somebody takes a life,
taking one,

and if you can save ten lives by

is it wrong or isn't it wrong?

think we should think about this.

Frankly,

It might be the most

important far-reaching decision that we take.
think about this a little longer?
are all at a loss to decide now,
little.

I

Can we just

It is so important.

We

so let's think about it a

The consensus of feeling is that we don't want it

there, but should we,

after very carefully considering this

and talking to lawyers and people who have more experience,

-

maybe we can come back.
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My feeling is no,

I don't want it

there.
CHAIRMAN:

The normal thing in modern days is not to have

the death sentence.

When a person takes a live in whatever

.... , that person is crazy, he
He kills himself also.

~ill

take his own life too.

Normally he will kill himself if he

is so cracy.
MR MUDGE:

But it is still possible that when we have a

final draft and somebody comes up with strong enough arguments, it is not impossible to discuss it,

and we will in

any case have to go back to the Assembly to approve.
they might have a different view on this.

So,

But let's leave

it as it was proposed by Mr Ruppel and we can think about
it later.
DR AMATHILA:

I fully agree with the previous speakers, it

is a very difficult and very emotional thing,

and something

which, looked from both sides, would be rather difficult to
pronounce consensus.

But it would appear to me presently

that this death penalty actually exist,
would like to strike it off,

and as much as we

it would appear to me that

maybe one way we can go about it,

is just to formally take

a decision by retaining the present formulation.

Retain-

ing the present formulation simply means that we can postpone taking a decision on this issue and allow in a given
time maybe even parliament or assembly to strike it off
with all the other laws which are not compatible to the
kind of society that we are go1ng to promote.

I can just

imaqine somebody taking the news that the death sentence

- 60 will not be there as part of what independence actually
It could be

means, that he is free to do the wrong things.
misunderstood, misused.

So, while it is very difficult for

us to pronounce ourselves on the whole thing,

.

I think we

can find a way out by retaining the present formulation,
come to it at a later stage with all the other laws.
MR BESSINGER:
the pool.

I think we have jumped in at the deep end of

The wording as it stands even by implication

doesn't say that the death penalty will prevail.
read it carefully and we leave it out main,

I want it to re-

I don't say we must change -but I

if you read:
liberty",

If we

just want to say,

"No person shall be deprived of his personal

then you must say "except according to procedures

established by law.
must remain.

That is why that part of the sentence

The law will determine whether the death

penalty will be there,

otherwise you say,

"no personl shall

be deprived of his life or personal liberty."

It means I

can do anything and if I am arrested it means I am deprived
That is

of my personal liberty, unless stated by the law.
why the sentence must continue to read as it reads.
MR RUKORO:

I have no problem with retaining the present

formulation as it is, provided we do not place a construction on that formula as including or allowing the death
penalty as is the case right now.

If this sentence is

going to stay like this, we have laws on the statute book
which says if you kill somebody and found guilty,
may say your head must roll.

the judge

That is the problem with the

sentence as it stands, unless we arc going to put a proviso

- 61 here that specifically removes the possibility of the death
sentence.

I think for the sake of progress we have two

courses of action.

Either we are going to say we decide

now to have death penalty or not to have death penalty, or
we are going to say we suspend ~iscussion on this question
because we are not ready yet, we want to gauge the mood of
society and so on,

and we come back at a later stage to

this same discussion again.
go on,

Those are the two options,

to

take a decision now on death penalty in principle or

to defer the discussion until we are ready.
MR ITHANA:

When we are saying "no person shall be deprived

of his life or personal liberty", are we talking about the
acts of the society or the acts of the state?
MR BARNES:

The point that we should not forget,

all these deliberations here,
that we might reach,

and despite the consensus

it is still subject to the acceptance

of the General Assembly,
two-thirds majority.

despite

for want of a better word, by a

Obviously members would express them-

selves on certain things,

and here I am inclined to agree

with what has been decided here.

Let us leave it as it is.

If we get sufficient opposition on our recommendations, we
will have to go back to the board.

In the meantime it af-

fords every delegation here the opportunity to consult with
their attorneys and for once myself and honourable Comrade
Nahas Anqula is ad idem with a suggestion.
as it is.

Let's leave it

In the event of the General Assembly rejecting

this, we can look at it again.

But I think it is wise that

we have reached a stage of exhaustion on this discussion,

-
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and I will appeal for your patience and acceptance of the
majority feeling.
tion.

There is. something else I want to men-

I appreciate your impartiality, Sir.

I appreciate

that you are trying to get the maximum progress, but there
are times when I have to consurt with our delegation and
every time you rule me out of order.

The consulting with

my delegation is to make a meaningful contribution so that
we can speed things up.
CHAIRMAN:

Please bear with us at times.

It is for the member to decide.

If it will be

good for somebody to talk while you have the floor,
want that,

I will allow it.

if you

Is the House deciding that I

should allow members to consult while some honourable member has the floor?
MRS ITHANA:

No, we have the right to write notes to our

colleagues.
MR ANGOLA:

I am just seconding what my honourable collea-

gue and uncle Barnes has said,

that let's leave it as it

is,

we actually have three op-

and also what Rukoro said,

tions.

One is to leave it as it is,

one is to say no.

that I am seconding,

The second is to say we can do it

through the repeal of that law.

Then you give the public

the opportunity to hear that you are doing that and they
will be able to express themselves.
CHAIRMAN:
MR MATJILA:

Let's find out the feelings of the public.
May I ask a question?

When it reads "no

person shall be deprived of his life", does it mean no person shall be deprived of his life by another person or by
the State?

-

I

MR RUPPEL:
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just want to answer that.

It is clear that

this protection is a universal protection,
it .... , it is against the whole world,
tected mechanism.

a lawyer calls

that this is a pro-

Whether it is a state organ that wants

to cut off your head or whethei it is your neighbour because the dog has bitten her son, it also protects you
So, it is a universal right,

against him.

it will be en-

forced by any court against anyone.
That is why it is going to be very important

MR MATJILA:

in future to discuss the merits and demerits of the death
If you say it is by the State, the State must

sentence.

protect somebody,

there are people who would feel in this

country that if the State were for instance to stop the
practice of imposing the death sentence, people who are not
in the category of the people sitting around this table,
will feel that if they lose a brother because somebody
murders him,

then the State must take action and murder the

one who took their brother's life.
In actual fact,

MRS ITHANA:

clarify my question.

my brother just helped to

My problem is, we can decide that the

State cannot take the life of an individual,

and that can

be done, but the society will continue to take other
peoples'

lives and therefore we are golng to have revenge

from the society.
DR KATJIVIVI:
debate.

I

How are we going to deal with it?

I have listened with great interest to the

just feel we are not making progress.

Perhaps

we should return to this issue or refer it to some other
instHnce.

- 64 CHAIRMAN:

The Chair feels that we have talked enough,

is a very important issue.

No lawyer can

told by society what society wants.

unless he is

Some are saying no

more death sentence because it involves the State.
let's talk of our society,

not a

it

lawyer.

So,

That is why the

suggestion of Ruppel can stand until we test it against our
society.

·II
!

DR THIRIANGE:

Ruppel was saying we should take it out and

II
.I

we say let it stand as it is.
CHAIRMAN:

The Committee is divided and therefore,

of debating,

instead

I would like to see those who would like to

have the retention of the clause as it is to show hands.
(Discussion)

I can only go back to the rules that govern

the whole house.

This is a committee,

there is a deadlock

and the chairman can then rely on the rules of the House.
MRS ITHANA:

A proposal.

Let's take it to the Constituent

Assembly and then there we can vote.
CHAIRMAN:

The point is that this issue be referred to the

whole Assembly.
MR MUDGE:

Very good,

CHAIRMAN:

Article 9.

let's discuss it.
There was agreement except to marry

the DTA-proposals 10 and 14 with the draft we are working
on.
MR RUKORO:

Except the advisory board that must decide who

must remain in goal and who must get out,

provides for

three persons,

three of whom are

judges.
is,

not less than five people,

My problem there is that the advisory board there

instead of advising somebody,

authorising itself.

Are

-

you getting my point?
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The Advisory Boards is not here to

advise whoever that these people are a danger to society,
they should still remain in goal.

It says "unless an ad-

visory board has authorised any extended period of detention on the ground that such ex'tended period ... "
is an authority in itself,

So, this

it is not an advisory board to

somebody else.
The second point is that we see three judges.
already constitute a Supreme Court sitting.

That

Are we trying

to get the judges to get involved in the arrest of detention of people without a formal court being constituted for
the purpose?

I think something is not correct there real-

ly.

MR MUDGE:

I

just want to say that not having discussed the

DTA-proposal,

I did not expect all the members here to

agree with every sentence or word in our draft.
I thought is,

after they have been put together, we will

have to discuss them again,
principle,

What

of course.

But at least in

in so far as these proposals in our draft is not

sort of contrary to the proposals in the working document,
that the two be married.

We will come back to it again

after it has been drafted and the final draft comes before
the committee.
CHAIRMAN:

The suggestion is that we don't discuss it,

it be married first and we come back to it.
Article 14.

It says paragraphs

(2)

Thank you.

and (3) should be

replaced with a reference to Article 6,
the working document.

let

paragraph (3) of

Article lS, delete the vvords "in his

-
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personal life."
MR PRETORIUS:
CHAIRMAN:

As usual I am still waiting for the redraft.

Article 16{2).

"Just compensation" was added to

use the language of the 1982 Principles.

Article 17:

Pro-

vision should be made for the establishment and maintenance
of private schools.
MR PRETORIUS:

Article 17(4)(d).

{4){c):

I still remain with my point of

view, but I will talk about it in the Assembly.
MR MUDGE:

On a point of order.

discuss matters,

and we can probably sort them out,

is holding his views back,
then?

If Mr Pretorius wants to
and he

when are we going to discuss it

I'

I'
',1

He is becoming a dark horse now.

MR PRETORIUS:

We have already discussed it and I couldn't

succeed in winning a majority.

I was outvoted,

so the

ruling was that I am free to speak in the Assembly.
MR MUDGE:

So you want speak to the galery?

MR PRETORIUS:
MR RUPPEL:
CHAIRMAN:

No,

for the minority on the galery.

Some people want to die fighting,
Article 18.

that is all.

There were reservations raised con-

cerning the possible election of 18 years old persons to
public office.

That is a mistake, because where we talk

about the Assembly the age is 21.
MR RUPPEL:

They must be subject to the provisions other-

wise contained herein.
CHAIRMAN:

Article 18(2),

replaced with "are."

the words "would be" are to be

Chapter 2,

Article 22.

the thing we ended up with basically,

This is now

where we were trying

to discuss, but I think, being a very democratic chairman,

li

~t,,
i!j:
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I may have

to reopen the debate on this very important topic.
covered a lot of ground.

But we

Can we pay attention to it for

about half an hour?
MR RUKORO:

Mr Chairman, we are talking about Article 22,

States of Emergency, War and Martial Law.

I would have

liked also to say why don't we take Article 21 as a whole
and put it under Chapter 2, because Chapter 2, to me, deals
with wars and situations under which rights can be derogated from or suspended, instead of having Article 21 under a
chapter that basically guarantees rights.
point?

Article 21 is about derogation,

Do you get my

Article 22 is about

suspension of rights because of war situations and so on.
So, we just shift Article 21 as it is and it becomes the
first article under Chapter 2.

That is the first point.

The second point is that we need, for instance, Article 22(2)(b).

It says:

"in any other case,

at the

expiration of a period of thirty days beginning with the
date of publication of the declaration, unless before the
expiration of that period,

it is approved by a resolution

passed by" and I would like to add "two-thirds of the
Legislature."

It is just a pass-by, but I think since we

are talking of a war and stuff like that in suspension of
rights,

the parliament should have a specified majority for

dealing with this thing and I would propose a two-thirds of
the Legislature.
Secondly,

Article 22(2) (a),

I think something is

missing there, namely the second sentence of (b) which says

':~,I

•
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I
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"unless before the expiration of that period."
tence needs to be added onto (a)
tion".

That sen-

after the word "declara-

Article 22(2)(a) should read as follows:

"in the

case of a declaration made when the National Assembly is
sitting or has been summoned to'meet, within seven days,

at

the expiration of a period of seven days of publication of
the declaration" and then we add the following,
before the expiration of that period,

"unless

say.

l'I~
~:

it is approved by a

resolution passed by two-thirds of the Legislature."
other words,

i

the other sentence as well.

~'

·;~

In

Here it doesn't

All it says is that the president has declared this

thing and the National Assembly does what?

It doesn't

specify, whereas in the second sentence it does specify
that the Assembly must either approve or disapprove by twothirds.

MR RUPPEL:

Just as a point of clarity,

I checked this one

as well and it struck me as well that something is wrong,
but my construction is that subparagraph (2) starts like it
is, we keep (a)

as it is, go over to (b)

and after the word

"declaration" in the second line, we break off and we go
back to subparagraph (a) to the same line and say:

"unless

before the expiration of that period" and then the twothirds majority, because it really applies to (a) and (b)
the two-thirds majority.

That is my legal construction,

I

may be wrong, but that was legally sorted out and that was
the intention in any rate.

MR RUKORO:

The next one is under subarticle (3),

the last

sentence which says "of not less than six months at a

- 69 time."
less.

I think the idea is of not more than, instead of
The' maximum period for which an emergency would

be declared is six months at a time.

So,

instead of less,

it should read more.
Then we"come to the big thing, subarticle (S)(b):
"The powers of the President to make such laws shall
include the power to suspend the operation of any rule of
the common law or Statute or any fundamental right protected by this Part, for such period and subject to such
conditions as he may in his opinion consider necessary or
expedient."

I have though that very clearly, consistent

with international standards, we need a clause at the end
of this chapter which contains certain rights and freedoms
which simply cannot be derogated from irrespective of the
nature of the emergency.

For instance, all the authorities

I have consulted suggest that the following is accepted
uniformly,

that you cannot, even if it is in time of war or

whatever emergency, derogate from the right to life or
freedom from torture, cruel,
ment.

inhuman or degrading treat-

You can't say because there is war,

let's torture

people in order to get information or whatever.

Freedom

from slavery, freedom from ex post facto laws, freedom of
thought, conscience and religion is never derogated from.
The right to judicial personality.
a person before the law.

That is recognition as

It does not affect emergency.

The right to existence of a political party.
portant, which is the last one,
essentiaJ

But more im-

the judicial guarantees

for the protection of the non-derogable rights

-
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as a basic right in itself.

Thus we need a clause specify-

ing those rights that are non-derogable,
the circumstances.

irrespective of

Which means that in times of emergency

maybe 95% of the Bill of Rights can be derogated from in
the national interest, but there is 5% that you just simply
cannot touch and I think we need a provision to that effeet.

,,

'1',

,I'

~
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MR ANGULA:

I

just want to follow up a bit on what the

~

~',1

'I

honourable Mr Rukoro has said.
thirds majority.

First on (2)(b),

the two-

!'I
'

When you look at it from the point of

view of suspending the fundamental rights, of course that
lS very important that we should now allow people to just
to arbitrarily suspend them,

that they agree.

~11

But if we

also look at the other side where society is being threatened by insurrection or something like that,

they do need a

position to deal with the problem and they don't know how
one can do that.
ment,

If it is so that you have to call parlia-

somebody might be sick,

because this is an emergency,
insurrection is going on,

somebody might be on holiday,
it was not planned,

then the

life is being destroyed and the

very rights you are defending are being trampled upon by
the forces of whatever it is.
how to protect society.

We also have to think as to

That aspect we should also bring

1'1
!1!1

ln,

the other angle.

How to make sure that to protect

,,1:1

1' I:

:;1

society for weeks,
maintained.
carefully.

So,

their fundamental rights you want to be

that is one thing I want us to think of

Article (3),

this declaration of a period of

not less than six months at a time,

I

don't know what the

1,,,'1
•!'I

I
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drafter was meaning.
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Probably what he was meaning is that

you can have it for more than six months.
what the drafter meant to say.
putting "not more than".

I don't know

But I have no objections to

That lS fine, but I have a pro-

.

blem with how to reach a decision to declare a state of
emergency in order to protect society.

I don't know, we

should have a procedure which is a bit flexible,

otherwise

the very society you are trying to protect will actually be
in danger.
MR GURIRAB:

I am actually sorting out some of the excep-

tions the honourable Mr Rukoro enumerated.

It was with re-

gard to political parties and the very last one which I
didn't quite get.
MR RUKORO:

The judicial guarantee is essential for the

protection of the enumerated rights.
MR GURIRAB:
parties.

I think I accept everything, except political

I don't think that is on par with the other. I am

not very strong on that one.

I don't know whether it is

entirely necessary for a political party to be sacrosanct.
MR RUKORO:

In response to the issue raised by honourable

member Gurirab,

I concede that ln all the documents that I

went through all the other rights were enumerated.
document all of them,

In one

in some only some and so on, but the

right to exist as a political party does not appear in any
of them.
here.

I

just included it to accommodate my colleague

The honourable delegate from the NPF had it in his

submission.

So,

I agree with you that the fundamentality

of it is questionable.

But to go back to Comrade Angula,

-
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the first answer is that nothing in article 22(2) prohibits
the president from acting swiftly, even within minutes or
hours of a serious emergency or a war, because it says it
is for the president at any time by proclamation to declare
a state of emergency.

Having d~ne so he must lay this de-

claration before parliament, for parliament to endorse
within seven days or to reject.
society is unaffected.

So, his ability to protect

Secondly, two-third is necessary,

because if there is a serious emergency,

an insurrection,

that is even more reason why you will have more than twothirds of parliament agreeing with the president.

But it

is there as a protection against these things like where

,,,,1
ill

~

you had Margaret Thatcher, because there is an election

u~

coming on,

1v

~~I

I

popularity is going down,

you decide to declare

war on a mini Banana Republic somewhere,

and then our sol-

!II

I
'
l

diers are killed simply for political reasons.

That is why

you need parliament to say yes by an overwhelming majority,
it is in the national interest to go to war.

I
t

l

II

~ ;1.

MRS ITHANA:
Rukoro.

I

now entirely agree with honourable Comrade

My problem was almost like his, but with the ex-

planation that he gave I
guaranteed

d~ring

feel the rights that are to be

the emergency must be really worked out,

:I

~

~II

;
I
~~

so that during a state of emergency people are not just

I'

going to bamboozled.

!'

MR KATJIUONGUA:

Thank you,

Mr Chairman.

the German Basic Law, for example,
not ban political parties,

When you consult

you will find one should

and the other day I had a group

of about six, seven French professors, constitutional spe-

-
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cialists, and there are several other people in other
that I have consulted,

and it is accepted that the exis-

tence of political parties is fundamental to a multi-party
democracy,

i I

and that is the reason why they cannot just be

easily banned, but as an alternative, as I said in my
statement as well,

that the Supreme Court could dissolve

political parties as a result of criminal proceedings.

So,

it is not just that the political parties cannot be
touched,

it is just how you do it.

I think the reason here

is .just to try to avoid a politic ian of a political body
expressing itself on the right of existence of our politicians.

That is why I think the matter is referred to the

Supreme Court.

I think what was said here ...

DR TJITENDERO:

I do not intend to interrupt the honourable

member, but I thought maybe we are

~issing

','•

the point here.

I thought we were discussing under a state of emergency ..
MR KATJIUONGUA:

Yes,

I am talking under a state of emer-

gency.
DR TJITENDERO:

I am saying that a banning has nothing to

do with a state of emergency.
MR KATJIUONGUA:
same thing.
do so,
ty.

Or prohibiting or abolishing,

Not even suspend.

it is the

But the Supreme Court can

if there is a criminal case against a political par-

If a party is violating the constitution,

for example,

1n its actions, because I think there must be a provision
covering political parties in the constituti6n,

and if a

party goes against any of the provisions of that constitution,

then it can be prosecuted or dissoJved by the Supreme

Court.
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It happens in the world,

they tell me it exists in

ther German Basic Law, it exists in many other countries as
well.
MR RUPPEL:

I

just want to underscore the basic philosophy

which has been expressed by

so~e

of our members here today,

and that is that we should be careful to watch the interest
of society on the one hand.

At the same time, we should

not throw the commitment to democracy overboard,

and tram-

ple on human rights by the State or individuals under the
pretext of protecting those very rights.

If I can just

refer to one example which many of us will understand.

If
:
1

you a . . . . . . . . . . . . march and there is allegations that

1
1!1
1!1:

there are people threatening this march and the lawfulness
of the march, they want to disrupt it, then the answer by
the State is not to prohibit the march from going to ahead,
but to stop those from trying to interfere with the march.
The attitude which says "prohibit the march" is clearly
wrong,

I think.

It is people who don't understand what

human rights are all about and basic rights,

and unfortu-

nately I myself have been involved in this sort of thing,
protecting march, and I was, because of the laws of this
country as they existed until now,

and in spite of the so-

called Bill of Fundamental Rights,

this right to a peaceful

march was trampled on under exactly the pretext of protecting that right.

So, we must be careful and I very much

support what was expressed by Mr Rukoro and also underlined
and underscored by Mr Gurirab.
DR T,JIRil\NGE:

I

just want to clear my mind on what the

-
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honourable member Katjiuongua has said.

I don't know to

which the Supreme Court can· act in emergency situations,
because I don't think every situation can be called an
An emergency is when really there is

emergency situation.

Hence the requirement there that

a danger to the society.

there should be a two-thirds majority to back the decision
of the president.

It may be such a serious situation that

even the Supreme Court will not be in a position to sit. To
what extent is it possible that you see a Supreme Court to
sit during an emergency situation?

Maybe the whole country

is on fire.
DR TJITENDERO:
ted, and I

It is, I think, for some of us to be educa-

just want to understand, it is the same point.

For example, honourable Rukoro had presented a very convincing argument, providing both options for the president
- the first option that will allow him to take a very swift
action within hours,

and then providing the parliamentary

requirement that must be sanctioned by the National Assembly.

Within that - and I think he has also gone on to

stipulate the areas that may not be touched,

and he also

conceded that in his consultations, research,
including political party,
just hanging in there.

it is on a tangent,

the addendum,
it is really

I do not see the affinity of the

existence of the political party in relation to the fundamental rights that were enumerated there,
we want to understand.
honourable Tjiriange,

It is true,

and this is where

the example of the

I do not necessarily envisage a

situation where the Supreme Court may not meet, because if

'I

'I

"'I
''

'·ilI

-

the parliament can meet,
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then obviously other institutions

under the same circumstances may meet.

But I do not see

the basis of inclusion of the political parties.
not saying political rights and what have you,

We are

as honour-

able Ruppel has explained, but there doesn't seem to be the
j

basis for the inclusion of the political parties under the
circumstances described as emergency.

So,

could be explained then we can understand.

il.•i

'.~.,I

: ~ il

maybe if this
We are not

arguing, we just want to understand the justification for
it.

MR KATJIUONGUA:

Thanks for the second clarification that

if the parliament can meet,
meet.

then also the Supreme Court can

think that is taken care of.

I

indicated,

the research,

I

think what I

the documentation that he ap-

proached did not provide for that example, but I

also did

mention that should you take the German Basic Law,
such literature that possibly he did not consult,
exists,

you can ban political parties.

other cases I
research.

I

have

can also quote, because I

just one
there it

There are many
have also done some

think there is a misunderstanding here.

I

am

saylng to ban or to abolish a political party cannot be
done.

I am not saying if the president, by declaring a

state of emergency, cannot arrest people belonging to a
political party if they are apparently implicated in some
kind of a problem,

I cannot say he cannot do so,

I am only

saying that you cannot say that the right to a political
party is a fundamental right,

is the very foundation of

I
II.,

democracy,

then a political party can be banned or can be

-

abolished.
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Therefore I am saying that that should be a

fundamental right, the existence of political parties and
can only be prescribed by the Supreme Court on the basis of
criminal proceedings.
MR ANGULA:

I want us to understand very clearly how these

guys are going to protect some of us, the laymen in society
there.

There is a conflict, an insurrection of some kind

- I hope it will never happen in my lifetime - then Presi-

1•
~·

•i·. . ]··

I

dent Katjiuongua declares a state of emergency for 30 days.
Then he has to go parliament for its maintenance or extension.

It may be that this very state of insurrection has

been incurred by a political party within

parliament, and

the political party absents itself from parliament, so you
can't achieve your two-thirds majority and the insurrection
is going on after 30 days.

What do you do thereafter, Mr

Katjiuongua?
MR KATJIUONGUA:

With all due respect, the question is

rather hypothetical, but the question is, for how long can
these people go underground?
underground forever.

I don't think they can go

Then again,

the question you are

asking is not only about the political party,

the absence

of a two-thirds majority can also apply to other cases.
People might also go away because they don't want to pro-

'.

't.

IIi

IJ

r
~

vide a two-thirds majority.

So, let's agree with the prin-

ciple and the practical application can only be proven by
circumstances as they occur.

MR BESSINGER:
this table,

Having listened to the discussions around

it is a clear indication of our inheritances.

i

I

-
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When we talk about state of emergency, we all seem to be
interpreting the state of emergency as something that has a
social origin.

We forget that a state of emergency can

also be the cause of natural forces which is beyond the
control of society.
canes, famine,

In some countries they have hurri-

name it.

In our case drought is not in-

frequent and a state of emergency might be declared because
-..,_

I.

of drought and certain action need to be taken to deal with

tl.,.
-:q;

that state of emergency,
on conflict in society.

and that is not necessarily based
We have been interpreting this

state of emergency exclusively as if it has only social
origins, and I

MRS ITHANA:

just want to broaden that ..

I was also just thinking in terms of what the

comrade is alluding to,

that we think in terms of war or

something like that without looking at the natural catastrophies.

In that respect I was thinking about when the

president declares a state of emergency and he suspends
political parties, does it mean he suspends other political parties, leaving his political party intact?

It is a

question.

CHAIRMAN:

He can, it is even done in Africa.

He will of

course ban the other parties first.

MR RUKORO:

On page 12, subarticle (8),

the power of the

president in wartime or under conditions of martial law, I
see that that power is not subject to the legislature's
supervision or control by way of two-thirds, or he is not
required to table before parliament his declaration of war
for approval.
parliament,

In other words,

the supervisary function of

just like in the state of emergency,

should

'!

-
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also apply in relation to the president's exercise of warpowers, especially so, because war is even more serious
than an ordinary emergency.

So,

I!

that power should be sub-

ject to the two-thirds requirement and parliamentary approval within x-number of days.

II .

MEMBER:

I,

I,

How many days?

j.

MR RUKORO:

Three days because it is war,

have another one.

and not seven.

I

I think by way of a conclusion to this

chapter on the derogation or suspension of rights, we need
a proviso that says:

"The restrictions permitted under

this Chapter to the rights and freedoms conferred by or
under this part of the c6nstitution,

shall not be applied

for any purpose other than those for which they have been
prescribed."

So that the president does not say there is a

drought in this country and I am go~ng to abolish political
parties,

just to give an extreme example.

President,
rights.

We are say,

"Mr

in case of an emergency you can suspend certain

If you do so, you must do so for purposes for

which those powers to suspend have been conferred and not
for ulterior motives."

It is a general clause, simply

making sure that people do not go overboard,
parliament alike.

president or

Something to the effect that the res-

trictions permitted under this chapter to the rights and
freedoms conferred by or under this part of the constitution, shall not be applied for any purpose other than those
for which they have been prescribed by this constitution.
CHAIRMAN:

We make this addition,

we can live with it?

Thank you.
MR RUPPEL:

I have two questions,

one on this one.

I

am

i·

80 not quite sure what martial law really means.
unfamiliar term to me,

Maybe

I don-'t know what it means.

somebody can enlighten me on that.
the question.

It is a very

That is the one part of

The other one refers to article 19 which is

very short and not as uncontroversial as the previous
speaker's suggestion.

May I first have an answer on

martial law and then come back to Article 19 very briefly?
MR ANGUILA:

I

am surprised that the honourable member says

he doesn't know anything about martial law.
this country for some time.

"I'
lj
!.

·'·1

It existed in

Go 1 to Owamboland and ask those

people what it means.
MR RUKORO:

I am no expert on martial law, but my limited

understanding of it is that martial law refers to those
legal provisions that will govern society and the country
during the time which the ordinary law has been suspended
because of the war or an emergency.
the existing law,

That law will replace

the military law so to speak.

That is

what martial law is all about.
MR RUKORO: It

does not take care of the problems.

I also

had a look at this and what was in the North is clearly a
fact of a permanent state of emergency. When South African
invades Namibia or Angola,

it can declare foreign martial

law, but it is a conceptial thing and maybe we can clear it
with the lawyers who may come here.
understanding,

occupied land is subject to martial law of

the occupying force.
own land.

That is the normal

That is where it applies,

not in your

In your own land you have a state of emergency.

So, it is conceptial.
I was just trying to find out
whether it goes further than that.

.l

. 1

-
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Then if we may go back to 19,
we were going through that one.

I was a bit slow when

Article 19(2) (c), there is

a trite rule in law that a spouse of a person is also not
required to testify against
of the family,

a spouse, because the sanctity

it is a basic unit which society respect in

civilised countries, and a spouse is not required to give
evidence against husband or wife, as the case may be.

I

think it is in most of the criminal codes I know and I
think just by omission it is not in, but it should be
there.

"No person shall be compelled to give testimony

against himself or his spouse", something like that.

It is

obviously his or her.
MR MUDGE:

May I

just enquire, you must have noticed that

we did not have serious problems with the chapter 2, although we found the remarks by Mr
and very helpful,

R~koro

very interesting

I think, but what is important to us is

the first sentence, and I am not sure whether we have
reached some understanding as far as that is concerned, and
that is where we suggested that the president may,

in con-

sultation or on instruction, with the cabinet, declare a
state of emergency.

Is that really a problem, because at

least it should at all times be possible for the president
to be in contact with his ministers and with the members of
the cabinet,

that at least he should consult somebody or is

it taken for granted?
DR TJITENDERO:

Yes,

I have a notation here in my draft

that this was to be discussed in relation to the powers of
the president.
MR MUDGE:

If you say that,

fine,

then it can stand over.

!''

-

CHAIRMAN:

Part 3.
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Mr Mudge actually proposed that these

are principles, policy matters.
MR MUDGE:

We can discuss those at a later stage.

just enquire,
tion.

May I

I don't think it should be in the constitu-

Must it be in the constitution?

CHAIRMAN:

You don't think it belongs in the constitution?

MR MUDGE:

No,

I am asking,

I

just want to get clarity on

·-....,__

that.
MR RUKORO:

I also had the same problem.

When I read it I

thought either we are going to redraft it completely and it
becomes part of Part 2, because there are things like equal
pay for equal work, men-women equality, etc., which sounds
like human rights.

But I think what is here is a matter of

policy and should be deleted completely,
from the constitution.

the whole Part 3

If there are specific aspects which

need to be included in the constitution, we can do so, but
not as a separate, distinct part.
MR MUDGE:

I want to suggest that we do not start a fight

about this now.

I suggested that these two chapters stand

over and we come back to them at a later stage, otherwise
we might now get involved in a long discussion and I think
we all want to get to the real problems and solve those
first.

I think that was the decision,

that it will stand

over until a later stage.
MR ANGULA:

To come back to what hono~rable Rukoro has said

that perhaps this does not belong to the constitution,

to

me as a ordinary member of society there is no need for a
chapter that makes me into me.
pay, that is good for me.

I want to hear about equal

I want to hear about health.

-

This to me makes sense.

So,
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I bel:eve perhaps we need to

have it in the constitution for the common man.
MR RUPPEL:

On a point of order.

I think the

honour~ble

Mr

Mudge made a proposal about how we deal with this and we
must just make a decision on th;s, otherwise we are going
back to the merits.
CHAIRMAN:
sitting.

It has already been decided at the previous
It is not said we must not discuss it later on.

The proposal is specific that we will come back later on
and then you can make your point.
MR ANGULA:

I want you to tell me what is later on.

time it is later on.

Every

You postpone all the things.

Let's

do this thing and get it over.
CHAIRMAN:

The majority desires that.

issue we discussed.

Part 5.

The major

The question was to put it in focus,

first in redrafting it.

I am told Mr Ruppel wants to fur-

ther explain further points that he was working on as homework.
MR RUPPEL:

After we discussed last time, we were in caucus

discussing this and trying to see what possible problems
you could have, but I seem to remember that when we spoke
last about the president as part of the executive,

just

before we left and went onto other points from the president, you said that there are two areas of concern,

and I

would think it would be very helpful to this House and the
further discussion on the subject,

if the honourable Mr

Mudge would disclose to us what areas of problems he has.
It would be very helpful for the further discussion.
MR MUDGE:

It is a quarter to five and I think if we can

- 84 get the co-operation of the members,

~.,
~

that when we meet

I

again tomorrow, we will not -again start with the Bill of

!

Fundamental Rights from Article 1 and take the whole day

!
~

and discuss it for the third time,

that we adjourn now, we will meet tomorrow-morning at a

I!

time that you can determine and we decide we discuss the

lf

president,
·~

h

then I would suggest

;~

:f:t

the executive, and at that stage we will be

f

.J
~'

prepared from our side to express our concerns, point out
areas where we think we could possibly consider amendments,
etc.

But then we prepare ourselves to discuss this chapter

when we meet tomorrow.
CHAIRMAN:

There is a suggestion and I have been given the

right to call the meetings at the times I want.
MR RUPPEL:

We come back tomorrow to discuss the president

because it is the next one on our menu, but just because it
is there we must not lose sight of the fact that we previously agreed in this meeting,

that the president is part

of theexecutive, and I asked this House to focus on the
president in that context when we discuss him tomorrow,

and

come and say I did not look at the other matters.
MR MUDGE:

We will look at the executive, we will even look

at the legislature in this context.
MRS ITHANA:

I was just getting worried, because we have

been postponing the discussion of this same issue twice
now.

I am just hoping that tomorrow we will start with

this.
MR MUDGE:

A question please.

Can we get an indication,

suggested something this morning,

I

I didn't want to force

the issue, but I must have at least an

ide~

to discuss with

my colleagues here.
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At what stage are we going to appoint

these guys from heaven that you have been talking about?
At what stage are we going to discuss them, what procedure
is going to be followed?
make nominations?

Will the members be allowed to

Will you

com~

with a nomination?. Just

give us an idea.
CHAIRMAN:

I thought the first requirement is to provide a

name and a CV.
MR MUDGE:

So,

you are waiting for that and you will also

come with some suggestions?
CHAIRMAN:
that.

Whoever wants to provide somebody must have

And then,

making notes,

since we are trying to finish the paper,

it will then be clear that we come back and

decide on appointing people to go over the draft,
constitution,

and not to discuss again here.

the final

So, let's

finish the thing first.
MR MUDGE:

When we reach a stage with a chapter that we

have reached,

reasonable consensus, we can already give it

to them and they can start.
CHAIRMAN:
tions.

Yes.

Therefore we can start to make nomina-

We can start even tomorrow.

If you have a CV,

bring it.
DR TJITENDERO:

Could we agree on time, because if we start

with considering CV's, we must run into the difficulties of
expending the discussion into the time that is allotted for
a very substantial discussion.

I am saying that if we

could agree now, when do we meet as a committee to look at
the CV's submitted, so that that time is not interfered
with and the time for the discussions is not interfered

-
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with.
MR ANGULA:

We are going to look ai those areas which we

have not looked at thoroughly.
presidency,
ciary.

legislature,

It is the executive,

the

and I don't know about the judi-

Then we come back to

ar~as,

and our Mr Ruppel has it ready.

economics and finish up

Meanwhile we are doing

homework to identify who are these people who will come and
craft the document.

The problem is really that we are

approaching the holidays and I am not quite sure whether
the people we are talking about will be available.
MR MUDGE:
MR ANGULA:

They must be.
But what we must do is to work throughout the

document and have something which they are going to work
on.

Meanwhile we are trying to identify them.

CHAIRMAN:

That is my summary.

Thank you.

COMMITTEE ADJOURNS.
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