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CHAIRMAN:

We have the lawyers ready now.

What do we do?

Do we listen to them first or do we fire questions to them,
what is the procedure?

I would have thought maybe the best

is to allow them to introduce their work.
think,

What do you

or do we just start to ask them questions?

MR KATJIUONGUA:

I think we should allow the peoole who

went to brief them to tell us what their terms of reference
was.
CHAIRMAN:

The proposal is that we first allow two of our

lawyers who went to brief them to repeat what they told
them,

not the whole thing, but just to highlight the in-

structions.

Thereafter we will allow the experts to come

in and explain their constitution and then the floor will
be open.
MR ANGOLA:

Will it be polite if our emisaries repeat what

they have said to the same people?

Won't it be better for

these people just to say what the understanding was?
MR KATJIUONGUA:

I think it is clear enough.

We gave the

people a job, we sent two people who went down there.

All

of us were not there, so I think we must be brought back
into the picture as to what exactly happened.

Then we see

the context in which they discussed it, because I want to
make sure exactly what instructions were given to these

•

-

people.
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There are a number of places where they say their

instructions were unclear,
instructions.
body is here,

they are uncertain about the

I want to know how that came about.

Every-

so there is no problem to have a straight

talk and find out exactly why things are the way they are.
CHAIRMAN:

•

~orne

On behalf of the committee I would like to wel-

you to this committee room,

and secondly to take this

chance to thank you on behalf of the committee for the job
vou have done on such short notice and during the holiday
season.

We appreciate that,

and even with the constraint

of the time I think you have done a remarkable work.
no work is complete until we finalise it.

But

That is why we

invited you so that we can together go over these documents.

So, what we will be doing now is to briefly allow

our lawyers to tell us what they have told the experts who
are now here, so that we can know whether their instructions were correct.

Therefore I will allow one of our

colleagues to inform us.

MR RUPPEL:

Yes,

I think I have to take principal responsi-

bility for the report and instructions to the lawyers in
Johannesburg.

Adv Rukoro and I travelled down to Johannes-

burg to instruct the three experts in accordance with a
resolution which was adopted by the Constituent Assembly on
the last day, i.e. 20th December last year.

The instruc-

tions were based mainly and almost exclusively on a written
document which was headed "The Standing Committee Internal
Report on Constitutional Matters - Agreed Amendments to

-

Working Draft."
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Now that document was discussed in its

first draft form in this committee during its session on
the 19th December.

You will recall that there were a num-

ber of dramatical errors, spelling errors and also some
changes which were discussed as to the substance of some of
the instructions contained in the document.

After the

meeting of the 19th we didn't have another meeting of this
committee and I dictated or corrected the first draft in
accordance to what was discussed on the 19th.

That docu-

ment I handed in at the secretariat on the morning of the
21st and I made a handwritten endorsement on it for circulation to members of the Constituent Assembly only and I
marked it confidential.

That document was the document

with which the three experts were then briefed in Johannesburg.
Against the background of how we were discussing
matters here and given the fact that there was never an
attempt to summarise any agreement on any point specifically or explicitly, some of the instructions were rather
vague.

That was mainly in relation to questions of detail

and not so much questions of principle.
to have been agreed on in this committee.

They were thought
I have been

through large parts of the transcribed record of the proceedings here and it seems quite clear that very often the
agreement which was reached does not appear explicitly from
the record.

It is something where one gets a feeling from

what is going on here, they way the people talk or don't

-

respond or do respond,
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and that is also the reason, given

all these factors, why a written instruction was prepared,
why a written instruction was cleared with this committee,
and why the experts were briefed with written instructions.

Just to explain the background to how this document

came about and what the idea of it was.

~hen

we were down,

every now and then there was a question from the experts
who had to draw the first combined draft for this committee, questions relating to some detail,
tail was discussed.

and not every de-

Sometimes, again only on matters re-

lating to detail, we suggested some ideas, but the usual
pattern was to say what this committee has always been saying when it came to something where it didn't want to discuss matters of detail, to leave it to the lawyers.

That

was the expression that was followed I don't know how many
times, and that is basically also what we then followed.
The lawyers were asked to draw up a document which would
reflect the specific instructions contained in this instruction, but also to provide us with a coherent whole
draft constitution.

So, they were matters of language,

matters of detail, construction, etc., which were left in
the discretion of the three experts.

That was part of the

explicit mandate.
The documents which we used, with which the lawyers
were briefed were prepared by the secretariat.

They con-

tained, in accordance with our discussions here, not only
the working paper which was marked A.l, but also all the

-
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other proposals which were made by the other parties, the
idea having been that if there was a formulation which
wasn't satisfactory in the A.l-draft,
regard to possibly,

l=

necessary,

then one should have

to what the proposals of

some of the other parties here had submitted to the committee.

That obviously was the DTA-draft, A.2, because very

often we had said that provisions should be married.

Then

there were also documents which all passed through this
committee, like a handwritten document regarding the number
of basic rights which should not be derogated from, even in
a state of emergency or under conditions of preventative
detention.

Those were submitted to this committee by the

co-rapporteur, Mr Rukoro, and it was a handwritten note and
just for convenience it was also given to the lawyers.
Those were the documents.

Then obviously the written in-

struction formed part of the brief, and I am not so sure, I
~~-·~

~:~ink

also given to the lawyers while we were down there

were the 1982 Principles, it having always been understood
that that was a basic framework for deliberations and that
it would constitute a basic criterium for what the new constitution had to comply with.
sion of our experts.
perts.

So that was also in posses-

That was the instruction to the ex-

We sat the whole day on the 22nd December and we

had some discussions on ambiguities, but the basic idea was
that our instructions are contained in the written document and that a lot was left in regard to detail in the
discretion of the three experts.

-

There

is one aspect I want to highlight,

and that

It relates to the second

relates to the legislature.
house.
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On the 19th when we discussed the first draft,

which would then constitute the basis for the written instructlons to the experts,
the second house.

•

there was no agreement yet on

On Lhat 19th, before and after the draft

instructions were read to this committee and discussions
took place concerning the second house go into any detail,
happened afterwards.

I am not going to

I am just going to tell you what
On the 19th in the afternoon we left

here very late and it was felt that there was agreement in
principle at least on the second house,

and I was under the

impression that there was more agreement than just principle,

there was in fact some detail on both the composition

and the functions of that house.

I dictated a piece which

is in this document which was handed to the secretariat on
the 21st.

It was discussed with senior members of the

Swapo-caucus before it was used and it was also discussed
with Mr Mudge and Mr Rukoro,

and both agreed that the

details in the instructions were correct.

This document

which was marked confidential contains one paragraph dealing with the second house which was not on the document of
the 19th and that is an important addition which I tried to
clear because we had logistic problems, the committee was
not there,
I

the lawyers had to be instructed with something.

just say this because it may be an important provision

which may be subject to further discussion here.

-

CHAIRMAN:

Thank you,
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We

I think you had a difficult task.

must all thank you for the job you have done.
MR KATJIUONGUA:

I have a few problems.

First of all,

it

is unfortunate that the document referred to, which was for
circulation to members of the Assembly, appears not to be a
correct reflection of the document, this one, that has been
discussed and approved on the 19th.

I was not under the

impression that we needed another meeting to approve finally the approved document,

the one I am referring to.

Therefore I have no understanding that another report or a
correction of that report was dictated, including the views
of members outside the meeting, some members· of the Assembly outside the meeting,

and that this report was supposed

to be for CA-members and was not even on the 8th, when we
got together here, circulated.

I saw this document only a

few days ago through private hands.
~··

portant that in this kind of

So,

I think it is im-

matter a document of this

nature is to be the one approved by the Assembly and if
not,

then I think there was a need to call a meeting of the

Assembly to discuss this, because this would constitute the
basis of the instructions for the experts.

I cannot accept

that this document was discussed outside the meeting by the
senior members of Swapo and allegedly with Mr Mudge and
also Mr Rukoro,

and at what stage this actually happened

and the others were not consulted who were part of the discussion contained in this document.
total anamoly,

I think that is a

that is not the right way to do things be-

-
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cause it will create confusion.

When you refer to article

49, which I see the signature of Mr Ruppel here on the
side, which I don't remember we in the committee having
agreed that the first election will only take place after
five years.

It is true, we discussed and I mentioned also

that the second house could be elected after five years and
there were specific reasons for that,

if this was going to

affect the composition of the existing one which might then
require a general election.

But the election of that house

was not the basis of not having elections for regional and
municipal councils.

I understand this was tied to the

present house which we have that we are now converting into
some kind of a national assembly.

So this paragraph here,

as far as I am concerned, was not part of the decision we
took here and if this was done privately through private
consultation, this is not supposed to have been done that
way.

Therefore I disagree with that.

I haven't gone

through the whole document for the sake of time, but I
think even as a matter of courtesy and good manners,

this

report should have been circulated to the members when we
got here on the 9th, if something like this outside the
ambit of the document that we drafted here together was
done, so that it came to our knowledge.
Then that there was no agreement on the second chamber.

I think we all agreed that the Parliament of Namibia

will consist of two chambers.

Therefore I have a problem

why the so-called house of review should be made an appen-

- 9 dage by and large to this other thing.

I thought we agreed

there shall be a second house and we discussed here, on the
recommendation of Mr Hamutenya,
9ressed,

a number of views were ex-

some documentation was provided.

Then I

think it

is the role that the papers of the other parties - with
maybe a few minor exceptions - played in the drafting of
the draft by the heavenly men.

My impression is that they

considered more the correction of the points in the main
document rather than the other issues raised in the other
documents.

Why I

am saying so, four of the parties in this

House proposed a house of chiefs or traditional leaders or
something like that.

That was the UDF, DTA, NNF and NPF

for example and there is no mention of a thing like that in
this.

There is the issue of the declaration of war.

It

was agreed here that that can only be done on the approval
of two-thirds of parliament that the president can declare
war.

So,

therefore I have a problem about the exact nature

of the manner in which the briefing was done to these people, because then we run the risk of these gentlemen not
exactly understanding their frame of reference.

Therefore

I want to place on record that I object to the production
of this document without the approval of all "of us, or
being consulted it was felt that the original one we made
did not have certain loopholes which must be corrected.
Then I think all of us should have been.

If some people

are more important outside the Assembly, I think despite
our different numbers we are all equal ..• in this hall and

-
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consultation requires that all of us are consulted should
things be corrected.
CHAIRMAN:
tions.

T

I wanted to place that on record.

Firstly, let's talk about the question of electhink we have agreed that there will be no way of

electing the second house in this sitting.
~~

KATJIUONGUA:

Correction, Mr Chairman.

No election of

the second house, correct.
CHAIRMAN:
record,

I was going on.

that we said this current Assembly will be conver-

ted, we discussed that,
~hat

was agreed here.

house.

That one I want to place on

to be the first National Assembly.
Then the question of the second

We also agreed after a long debate that there will

be two houses, but when it came to functions we were very
vague.

We discussed it here and there and there was even a

draft asked.

We didn't have any drafts.

All other things

had drafts, but for the second house there was no draft.
We discussed possible functions.
batim minutes.

We can refer to the ver-

Then we said that the lawyers must hammer

out something on the second house.

So, if there are ob-

vious serious mistakes it is because we did not have any
draft on the other provisions.
MR KATJIUONGUA:

No,

with all due respect.

Am I correct in that?

I think I want to make a correction,
When we talked about the second

house not elected during this term of office, as far as I
understood it was on the assumption that it will affect the
composition of the present house.

If in the current draft

the National Assembly will continue to have 72 members,

-
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then its composition does not affect the second house and
then there is no point to wait for five years.

But I was

under the strict impression that the election of the second
house was dependant on the composition of the present house
- point number one.

Point number two:

The election of the

second house did not imply, directly or indirectly,

that

therefore there will be no elections for municipal or regional councils.
CHAIRMAN:

I was coming to that, I was trying to separate

the two things.
MR KATJIUONGUA:
dation of Mr

And then the last point, on the recommen-

Hamut~nya

we had a paper on why a second

house, and then we discussed this question, because somebody said we must give some guidelines to the lawyers how
to proceed on the functions and the method of electing the
second house.

Views were expressed here and they must be

in the minutes or the rapporteur must have taken notes of
those things as part of the guidelines.

So, it was not

that totally there was no basis for providing guidelines to
the lawyers.
CHAIRMAN:
two things.

I didn't say that, but I want to separate the
We shouldn't mix up the elections of municipal

councils with that of the house.

There are two things.

One is there will be two houses.

That is agreed.

Now,

if

somebody had an understanding that there will be no elections because it may affect the composition, it is a different thing, but I thought that the question was that this

-
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Assembly will be converted to continue and I was not confronted outside about it.
second house.

I

thought that we agreed on the

We didn't have a draft paper on it, because

what was being used as the basis is the document of Swaoo.
So, if the lawyers leaned on that too much, that
rect, that is the document we have been using,
with additional things added to that.
houses.

lS

cor-

amending,

So, we agreed on two

As for the municipal elections, we were talking

about a delimitation committee which is not mentioned in
this document, because you can have elections only after
you have delimitated the country.

So,

things that we have to differentiate.
were agreed upon.

I

these are the clear
Otherwise two houses

don't see any problem about that.

We

can still sit and discuss the functions of the second
house.
upon.

We can do that still.

But two houses were agreed

Whether that is going to be immediately applicable,

let's decide on that.
MR RUKORO:

Two points.

The first one is that although Mr

Ruppel said I was also one of those consulted outside,
think I should correct that.

I

That consultation took place

while we were on the aeroplane.

He did tell me that he

drafted that particular paragraph after consultations with
senior members of the Swapo-caucus and with Mr Mudge and
that he cleared it with both camps, simply to summarise the
discussion here, and I read it and I felt it was a fair reflection of the discussions that took place here, and that
is what I told him.

Just to make the statement complete.

- 13 But I was not party to the original consultation.
ly,

Second-

I happen to agree with the chairman that agreement in

~rinciple

was reached as to the second house.

Also that we

agreed that the coming into effect of this second house is
deferred for five years,

and my understanding is that the

postponement of the coming into effect for five years, that
was the quid pro quo that we as the opposition parties had
to agree to for Swapo to agree in principle to the idea of
a second chamber, because Swapo put up a fight in this
committee,

they did not want that house,

they entertained

hundred-and-one suspicions about the opposition is so
determined to have this house,

it was an acrimoneous de-

bate, and when it came to compromises, they compromised on
the question of having this house and they insisted on this
thing being postponed.

I think the argument that the post-

ponement was on the assumption that the composition of the
second house or its coming into effect will affect the
composition of the first house, the National Assembly, I
think that is a new argument, unless, obviously the verbatim record can honestly clear this point.

But that is my

understanding that it was a political quid pro quo on the
part of the oppostion that "well, you want a second house,
we are prepared to concede on that, but it will not operate
now."
The final point I wanted to make is that I am not
clear as to whether in any of the documents, specifically
the draft as it is now,

there is any provision which sug-

-
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gests that the mere fact that we agreed to the postponement
of the second house for five years, necessarily means that
the elections for local government,
been postooned.
interpretation,

institutio~s,

As far as I am concerned,

have also

and that is my

the elections for local government struc-

tures ls still open,

that this issue has not been addressed
So the

by this committee and we still have to settle that.
two are not linked,
necessarily.
DR TJIRLn,:--JGE:

maybe by implication but certainly not

Thank you.
I am taking the floor at this point in time

just to associate myself with your understanding and that
of honourable Rukoro on what had transpired in this house.
Definitely it was my understanding,
so,

and I

think correctly

that we agreed that there will be no second house

during the lifetime of this particular Assembly.

Secondly,

I want to touch another area having read the document here.
It was my understanding also that that particular second
house, whenever it comes into being, whether in five years
from now on, it will not have legislative powers.
must be very clear,
tive powers.

That

that is was not meant to have legisla-

Words have been used here,

"delaying house"

or whatever, but it will not have legislative powers, but
as it stands now in the document before us,

I think it has

been turned into a legislative body which in my view was
not the understanding,

and it is only upon that understand-

ing that we agreed on the house.
put on record.

So,

I wanted this to be

- 15 On the elections, of course,

I still think there is

nothing that stops us from going to elections on local
authorities.

It is also questionable

That thing is open.

whether the same methods of electing the local authorities
are going to be applied in electing these people, because
we may have more regions than we need people in the second
house.

Although we may use that as basis, it may not

necessarily be the same method used to elect these people,
because the number is different,
rent, everything is different.

the criteria are diffeBut these are things that

are open for discussion at a later stage.

I want to fina-

ly stress again that it was my understanding that at this
particular time we should be content with one house.
MR MUDGE:

I fail to understand why we must now quarrel

about what is decided and what not.
recorded verbatim.
decided,

Our discussions were

So, if we want to know what we have

all we have to do is look at the records.

I have

gone through the records just now, the last discussion,

and

as far as I am concerned, the principle of a bicameral
system was accepted and fullstop,

that is all.

rest we referred it to the lawyers.
tenya, I can quote Dr Tjitendero,

For the

I can quote Mr Hamu-

I can

quot~

Mr Katjioun-

gua, Dr Tjiriange, Mrs Ithana, I can quote all of them.
can't see why we should now quarrel about that.
there is a misunderstanding,
have to solve it in any case.
in any case.

I

Even if

let us discuss this thing, we
It has to go to the Assembly

We cannot take a final decision here.

-

Sir,

I was quoted -
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just to put the record straight:

Mr Ruppel phoned me and he read to me a piece that he has
drafted.
clear.

I want to make it

I did not agree with it.

I told him,

I said "no, it is wrong."

I think we

discussed elections and the question of a single member
I told him that I remember Mr Hamutenya pro-

constituency.
posing a single

member constituency.

I also told Mr Rup-

pel that the DTA has a paper on exactly how the regional
councils should be elected and how a senate should be composed, but this is not under discussion right now.
other words,

I think, first of all,

In

I am not the boss

around here, if I agree - and my memory can also fail me but even if I did agree,

it is not for me to tell the law-

yers what the committee decided.

If we want to know what

the committee decided we must look at the minutes.

There

we will find the answer as far as I am concerned.
Our party is of the opinion,

and we agree here with

Mr Hamutenya when he said:
"I am pleading with the house that we accept the principle and look at the mechanism of arriving there in
the course of the remaining days."
I can also quote the other members just to get clarity on
this issue.

Dr Tjitendero:

"I am saying that to support Mr Hamutenya's position
that in principle this is still a pregnant cow that we
are looking at, but the idea is not final.

We are

exploring it and we shall come to make a decision on

- 17it.

So,

if that is the correct position,

I do not see

any difficulty in accepting it as it stands, submit it
to the men from heaven.

Let them come up and give us

the rational and the context in relation to the powersharing, mechanisms, its functions,

etc.

Then we look

at it and we decide."
However,

I was going to say that of course I have not read

the paper from the presentation of Mr Katjiuongua.

You

will recall that Mr Katjiuongua presented a paper here.
Chairman,

let's not quarrel about it.

Mr

As far as the elec-

tions are concerned we could of course not have agreed on
that, because even in terms of the proposals by the lawyers
the second house will be composed of members of the regianal councils and municipalities.

That was the suggestion,

that was also what we have proposed.

So, we did not dis-

cuss elections and we could not have discussed elections
unless we have discussed regional councils and municipalities, because the composition of the senate is based on an
election for regional councils and municipalities, and it
is correct, we haven't discussed regional councils and we
haven't discussed municipal councils in detail.

We have

discussed the principle, but not the election of those
councils.

So, as far as I am concerned, even Mr Katjiuon-

gua in his opening statement mentioned something that there
was the idea that the Assembly will only be elected at the
end of five years.

So, somebody must have mentioned that.

But Sir, as I see it, we must not now at this stage

-
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waste our time talking about our different recollections of
what happened.

I think what is important is that we reach

consensus on the second chamber.

We should reach an agree-

ment at :east on the second chamber,
posed and when.
guoted.
but I

All I

wanted to say,

how it must be comwas not correctly

I

am afraid it could have been a misunderstanding

I

did not agree.

I

argued with Mr Ruppel over the

telephone about my recollection about what has happened.
MR BIWA:
cided.

I

would like to suggest that we proceed as de-

My understanding of what we have agreed upon was

that we would first listen to the lawyers,

ask questions,

and once all problems are settled, we will then come
together and discuss our differences.
CHAIRMAN:

I

There is a concrete proposal.

propose that.
We are also wast-

ing the time of the experts by discussing our disagreement.
Can we not proceed as we originally decided?
MR ANGULA:

I will go along with what honourable Biwa has

said on the understanding that the issues which have been
raised in relation to the second house are not the only
misconceptions or misunderstandings some of us have.
are certain other issues.

There

So we should not think that we

have exhausted the issues we thought perhaps were not
properly reflected.

I do appreciate the fact that people

have said something about the second house, but I would
like to put on record that as we are going to proceed we
might come up with some other issues which we want to clear
the air about.

- 19 Could I

CHAIRMAN:

just inform the committee:

the honour-

able lawyers are going to explain their work, they go and
we can sit here for the next two months and discuss our
differences.

What we are going to do now is for them to

introduce their work, we will ask them questions, they will
clarify some of our misunderstandings and then they go.
Then we go back and discuss the issues of principles and
possible implications as a committee.
MR BARNES:

I am really trying to accommodate you with your

reasonable request, but in order to listen meaningful to
the report of the men from heaven,

it would not clear what

I have in mind as far as the report on the briefing is concerned.

I am going to avoid going into the detailed dis-

cussion that I have prepared on arguments on the briefing
except for one issue that I would like to have clarification on from the two honourable members that had to brief
the men from heaven.
Article 17 in the document of the draft constitution
that was put together by the men from heaven,

"asylum", I

would like to enquire from the honourable Mr Ruppel, being
the senior member of the two,

to tell me at which stage,

when, date,

time we discussed asylum?

MR RUPPEL:

Yes, I can answer that,

the opportunity.

I am glad that I have

In a telephone conversation after we

briefed the lawyers, when we were discussing some ambiguities I said - there was a number of people who raised
this, why it is not in -

"formulate something and put it in

-
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and then we can take it out if we don't want it."

It is

certainly not something which was discussed here.

That is

the basis on which it came in.

It is just a formulation

which I asked them to provide.

But I

just want to record

that I take an extremely dim view of what has been said
about the way I was operating.

I did what I did in good

faith and in order to bring forward the proceedings of this
committee.

I did not consult anyone outside,

I did report

myself, but I wanted to compare my notes, which I had to do
after the last meeting of this house, because everybody was
going off to the coast.

Like Mr Mudge, when I got him on

the telephone in the afternoon,

he told me he is already

"vuurwarm" and he is on his way to the coast and then we
had a discussion, he said I can just give him the main
points.

I said I am not prepared to give him only the main

points, but I will wait for the document to come out of the
computor and then I read to him piece by piece this section.

There was a discussion, he said there was a mis-

understanding, he did not mean that there should be constituents in relation to the national elections ...

MR BARNES:

On a point of order, Mr Chairman.

The problem

that I have here is as a result of discussions with people
outside.

I made it very clear to this meeting that Mr

Mudge is part of the delegation of the DTA.

That does not

put Mr Mudge in any particular special category that he
should be consulted and the rest of our delegation should
not be consulted.

I thought we were past the stage where -
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with due respect - ethnicity plays a role in discussions.
I am absolutely surprised that this is drawn into this.
~his

has also caused an unnecessary wastage of precious

time this morning by Mr Ruppel taking the dim view on the
reaction of my honourable colleague and member of this
Constitutional Committee, Mr

~udge.

I take an equal dim

view on the introduction of things by people on their own,
trying to influence or slip things in.

This leaves a great

question mark on our honesty and ability to act in good
£aith.

I want to go on record and say that this is an act

of bad faith.

I will accommodate you by not speaking

further on this matter and trust that this will not occur
again that members in their individual capacity decide to
draft their own constitutions.
CHAIRMAN:
now.

I thank you.

The members are going too far in this committee

I didn't give Mr Ruppel the floor,

he just took it.

I was going to put on record that Mr Ruppel worked hard.
We were all in a hurry to adjourn and I think it will be
fair to recognise that a person worked.

Even if there is a

misunderstanding, we are not going to be gentlemen if we
don't acknowledge that somebody during a difficult time did
something, maybe in good faith,
hard,

as you are doing,

and if you are all working

I think it will be good that we

first recognise that thing.

I will ask Ruppel immediately

to withdraw this article on asylum.
instruction.

It was not part of the

Can I propose that that article be left out?

If you want to bring it back, you can discuss it, but it
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was not part of the instruction and he is admitting that.
But I also want to be clear.

If the poor man was asked to

go and brief these lawyers and we are not sitting, I think
he was decent enough to try to call peoole to talk to them.
We are not being fair in not realising the nature of our
instructions to this gentleman.

So, I will agree with Mr

Mudge, he has made a very concrete proposal, we shouldn't
sit here and argue, we can do it the whole year.
on.

Let's go

If we have serious disagreements on the second house,

we have minutes here and they will guide us.

We can cor-

rect them too, but they will guide us as to who said what
and we can come back and disagree, start all over again on
the second house.

But in the minutes the decision on the

second house has been taken.

That is not an issue anymore.

The details we can disagree on, but I think we have agreed
on having two houses.

As Comrade Nahas said, there are

many other things too that we can go back to and talk
about. So, let's go back and honourable members can introduce the topics as they understood it.
MR RUKORO:

I agree with you and with the proposal of Mr

Mudge that we simply go on with the business of the day,
but I want to make a request that must go on record, namely
that we are going to set aside a day when we are going to
go into the record of that particular day - I think it is
the 19th, when we discussed some of these matters, because
serious accusations have been made, not only indirectly
here but especially more directly outside this House,

as to
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the professionalism of Mr Ruppel and myself when we were
briefing the three lawyers in Johannesburg,
in a very serious light.

and I take this

Speaking for myself,

I

am a very

poor guy,

I

own basically nothing on this world, but the

one thing

I

have which has never been for sale, which never

will be for sale is my integrity and

take strong excep-

I

tion to some of the things that have been said by some of
the honourable members about our performance when briefing
these lawyers.

So,

I

feel that we should set aside a day

when we are going to address this question and have a resolution by this committee whether or not we have acted improperly.
CHAIRMAN°:

Thank you.
Thank you, we will do that.

I

would like to

apologise to the honourable gentlemen, this is not how we
normally operate, but when there is a need to clarify
things the honourable members have the right as politicians
to do that.

So we did that as politicians.

rians have talk, so they are talking.

Parlementa-

We would like to ask

you, not in detail, to highlight your problems that you
face and you can also clarify what we have been debating
and then just introduce your document.
ADV CHASKALSON:

Mr Chairman, thank you very much.

On be-

half of the three of us, thank you for inviting us to be
present here today and to take part with you in trying to
settle this very important document.

I don't think that we

can claim that what we produced was either directly or indirectly the result of divine guidance.

We worked on the
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some detail in the memorandum which we prepared, and I
think that that memorandum will identify for you the significant issues, as we saw them,

and what we considered to

have been material in so far as alterations to the working
document, with which we were brief,

are concerned.

We were

briefed with the working document and with a number of
other documents and I think they are all set out in the instructions and we don't really need to go through that at
all.
There are two things,
stressed.

I think, which need to be

The first was that the document was prepared

under a great deal of pressure,

and I am afraid at the very

final stage the computer didn't do everything that was
hoped it would do.

We had hope that every change would be

marked up in bold print.

In fact,

not every change has

been marked up in bold print and I think it is important
that in reading through our draft,
by the bold print.

one shouldn't be misled

The bold print will tell you where

there have been changes, but there may be other changes as
well, and I think if one goes through our memorandum you
will see the important changes, but there have been minor
language or what we perceive to be minor language changes
elsewhere.

So, the bold print, the attempt to show you

exactly where changes are made to the working document must
be taken with caution.
Secondly, that in our draft which was based on your
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working document, we think that there are corrections which
will need to be made.
cal errors,

Some of them are merely typograph-

some of them may be matters of substance.

There are only a few of such matters.
portant that this is not,

I

it is im-

as far as we are concerned,

document in a completely checked form,
final form.

But again,

a

in a completely

think also that we should make clear to you

that in our work we saw our task not as devising a constitution for Namibia, but as trying to record the consensus
as we understood it that has been reached,
task that we set ourselves to do,

and it was that

and on occasions, you

will see in our memorandum, we introduced something new
like article 13 on the family.

We did that because we were

told that we should bring our document into line with the
Universal Declaration of Human Rights, which was part of
the 1982 Principles,
such a provision.

and we felt that the family right was

Again, where anything is new in the

document it will be seen from the memorandum,

and from a

purely practical point of view it is not clear to me -

and

I think in the very brief discussion that we had here when
you indicated you would like us to speak - exactly what it
is you want of us which is not contained in the memorandum
which explains our work.

It seems to me that our time

could most usefully be used in responding to questions and
in perhaps taking you through what we have done,
what you would prefer us to do.
the draft,

if that is

We can take you through

pointing to the changes and pointing to our

-
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Eut I think you should indicate to us what you

expect of us.

There is one matter which I think is of

importance that I should draw attention to now,

and that is

in article 10, the article dealing with arrest and detention.

There is in fact an internal contradiction in the

document, because one of the non-derogable rights which we
were asked to incorporate into the constitution at the
meeting which we held at Johannesburg, was a right really
to legal representation and access to the court.

In

article 10(4) there was an internal reference which was in
the original working document to the fact that certain of
the provisions should not apply at the time of an emergency.

One of those provisions related to the right to legal

representation.

We had a brief discussion ourselves on

that issue, because we have separated since the time this
document was produced,

and it seems to us that the easiest

way to deal with that is to keep the right to legal representation as a separate subarticle of article 10, that it
shouldn't be part of subarticle (2), it should have its own
standing in subarticle (7) and therefore it wouldn't be
emcompassed by any diminution which is contemplated by
article 10(4).

I think what article 10(4) really contem-

plates is that people who have been arrested and held in
detention don't need to be brought before a magistrate
within 24 hours or 48 hours.

That is an important diffe-

renee and there might be other minor differences which need
to be brought to your attention which we could do as we go

through the document.
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But I think we need an indication

from you as to whether what you want us to do is tell you
what we have done about the preamble and such changes that
have been made,

tell you what we have done about citizen-

ship and then discuss it, or whether you want us to respond
to questions, really what procedure you want us to follow.
Would you like to look at the preamble, have it pointed out
what we have done and then discuss it and then go on to
something else, or do you want us to go continually through
it?

How do you want the three of us to relate to what is

going to take place?

Is it for us to decide who is going

to speak on each issue or how would you like us to proceed?
That is a good question.

CHAIRMAN:
gress,
ment,

I think,

to make pro-

it is better, since we want to finalise the docuthat we go over the preamble.

If there are problems

there we can· raise the questions on that topic.

If we

finish it here, we are finished with it, it must be
drafted.

Those members who have questions can raise them

and then we can discuss it.
MR PRETORIUS:

Mr Chairman,

We go to the preamble.
just before you proceed,

I

just

want to clarify my position, the ACN's position, because
you know,

and I don't know whether the gentlemen know it,

that we differ in some aspects fundamentally.

So, I

couldn't contribute in detail and we have now referred the
concept to our lawyers for their comment.
man myself.

I am not a legal

Will I have the opportunity to hand over the

comments later on to the three gentlemen perhaps.

Other-
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wise it will take very much time for me to point out every
difference to them.

I don't think that is the idea, but

that my lawyers try to criticise their legal wording ln
some aspects.
Mr Chairman,

MR KATJIUONGUA:

I tend to support your ao-

proach and I think the question of our distinguished
friends here.
time, even

'-F
l~

I think even if it is going to take more
we have to postpone the Assembly on Friday, I

would like that when we get out of this hall,
last page are all discussed and finished,

page 1 to the

so that when we

go to the Assembly hopefully it will be a matter of adoption, so that the time you waste to postpone the Assembly
could be spent on correcting anything that we think should
be corrected.

Therefore I think if there are members in

this House whose documentation is with somebody else at the
moment,

I think they should collect it, so that when it

comes to the preamble, if they have anything to say from
the paper from their lawyers, they can make a contribution.
Then we finish the preamble and never come back to it
again.

If we give the papers to the lawyers, then the

lawyers will come and ask "what is this" and again we are
wasting time, with all due respect to my honourable colleague Mr Pretorius.

So I think if we need them to get their

documents from the lawyers, then we should allow them a
specific time to collect it, so that when we sit with our
lawyers here, we finish this business once and for all.
MR BESSINGER:

I would like to know how long the distin-
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guished gentlemen will be available, how long they can be
here, so that we cna divide our working hours in such a way
that it meets with their programme.

:vlR KATJIUONGUA:

lf they can be here at least until Friday,

then we finish this thinq,
Assembly on Friday,
public,

there is a reason we can exolain to the

that now we are finally working with the

ADV CHASKALSON:
selves.

and if we could postpone the

I

I

l~wyers.

think we should each speak for our-

originally had two days, I

had today and

tomorrow, but two days have a lot of hours and I

am quite

willing to work large parts of the nights as well.

have

I

a difficulty with a very important meeting in Johannesburg
on Thursday and Friday,

but could we see how we go?

not impossible that I could cancel that.

It is

But I wouldn't

like to cancel it unless it was absolutely essential and I
could see some real purpose in my doing so.

PROF WIECHERS:

Our position must be understood by the

honourable members.

We are now your servants,

words what you have decided we,

to the best of our abili-

ties, will draft and put into place.
stage I'!';,..:,,"'.'"·

.....

in other

We cannot at this

and I must re-emphasise what the honourable members

have said -

look at various inputs on our own.

We can't

start amongst ourselves a mini constitutional committee.
We are really performing your wishes now and we are privileged to do so, but it is up to you.

I am personally pre-

pared to be available, but with good speed and thorough
consideration of the proposals.

-
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I am in principle available until the end of

the week, but I just want to repeat one single point and
that was our modus operandi right from the start, that is
very important, we must receive clear instructions and we
work on clear instructions, we are trained to do so,
is important that we receive that.

and it

I believe that will

avoid a lot of the future difficulties and misunderstandings.
CHAIRMAN:

I think we are wasting time.

available, we must start to work.

The lawyers are

We cannot keep on bring-

ing documents every day and expect that we must now go back
and look at these documents.

With due respect to my senior

colleague, whom I respect very much, you cannot go back now
and look at this document afresh.
as basis that document.

We have agreed to adopt

Can we now go on and really,

honourable members have the right to participate or to give
their reservations, as they have been doing throughout.
But we must discuss the preamble now and go on,
modus operandi.

that is the

I will agree with my other senior collea-

gue here that the best is for us to lock ourselves in day
and night and when we finish we go out and tell people we
have finished the document.

So we are going to sit from

now on day and night.
MR MUDGE:

I

just want to make a suggestion.

I agree that

we discuss the paper paragraph by paragraph, but of course
we are running the danger of getting bogged down on one
article and then after three, four days some of the lawyers
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might have to leave and we haven't gone through the whole
document.

What I want to suggest,

We have identified certain diffe-

the process moving on:
rent problems.

I want to help to get

After studying the document we found that

there are objections in principles,
substancial importance,

there are objections of

there are deficiencies, there are

formulations and there are suggestions.

I want to suggest,

if we can go through the document and every party here
wants to bring something to the notice of the meeting,

that

we do not necessarily sort out that problem immediately.
Some of those things might only be technical, it might be a
matter of editing the document and then we can go on and
get rid of all the minor things.

Then we come back and we

discuss those where we feel we have differences, where we
have misunderstandings.

I think we can put it to the test.

Let's start discussing the document paragraph by paragraph
and then you might find that on some of these issues we
will just say to the lawyers,
wording,

"redraft it,

look at the

look at the formulation" and we go on to the next.

But when we get stuck,

that we don't stop there.

We can

put that aside and say we are not going to start talking
about the bicameral system now and go on for two,
days,

three

and in the meantime that is a matter which we have to

decide on in principle.

I don't think the lawyers are so

much interested in that,

they want to know what our final

decision is.

Just an idea.

how it goes.

We will have comments on every paragraph more

Let's start with it and see
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or less, but some of them very minor.
CHAIRMAN:

I want us to finalise, because what is happening

is that our lawyers we have outside and everybody, even the
newspapers have joined the battle, we are being influenced,
all of us.

So the lawyers will never agree on one docu-

You can get a document from heaven,

ment.

lawyer, he will change it.
cess now, all of us.

take it to your

We are going through that pro-

Our lawyers outside have this docu-

ment and they are saying this is wrong and we are being
influenced.

So I want us to take a political decision by

going paragraph by paragraph and deciding here.

The posi-

tion is that when I call an article, the lawyers must
speak,

then the floor will be open, we will discuss it, we

agree on it, finito.
country.

That is the final article for this

When I say preamble, we look at it.

ADV CHASKALSON:

The second preamble is merely technical,

it is the use of language, we have tried to bring it into
line when we talked about what is regardless of race,
colour, ethnic origin, sexual origin, creed or social,
economic status.

That was not the precise formulation in

the working document, but it was brought into line with the
provisions of the body of the constitution itself.
think there is any substantial change in meaning.
as the fourth preamble is concerned,
change in the language.

I don't
As far

there is just a slight

We changed "for the people of

Namibia" to "to the people of Namibia."

The only signifi-

cant change in the preamble is the last preamble on page 1
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where we have drafted a paragraph to say that the people of
nation~l

Namibia desire

reconciliation in order to foster
That

peace, unity and a common loyalty to a single state.

was a request made to us by the people who instructed us
and that has been incorporated.

=

it stands.

The rest,

I think,

is as

myself might have some technical comments on

whether it should be a capital C or a small c,

I think we

shouldn't waste time on matters such as that.
CHAIRMAN:
long.

I

heard rumours outside that the preamble is too

Do we agree with it as it is now?

Some people are

saying it is too long.
MR KATJIUONGUA:

It is very good you brought up that point.

I also have the impression that the preamble is too long
and in some sense uninspiring to call the nation to action.
If you look at the preamble of the US-constitution,

the

Constitution of France and the Constitution of WestGermany, you will find they are very brief, very short and
I would have preferred a preamble that says:

"As our

people now are living •..... characterised by apartheid,
colonialism, racism and tribalism, now they are looking
forward to a new future based on reconciliation, peace,
etc.," something like that.
MR ANGULA:
preamble.
aspire for.

I would like to comment on the length of the
I feel that the length should be ... to what we
In certain societies there are many documents

people can refer to because all of them are literate.
should not necessarily be influenced by what happens in

We
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certain areas like the Federal Republic of Germany or any
If we feel that we can give some kind of as-

other part.

piration to the preamble by changing the formulation,
have no problem with that.

I

They can point out certain

phrases which they think should be changed, but I am not
over-duly concerned about the length.

The length is

determined by the context in which we are talking about
this.

It is the position of our people, it is our people

we are trying to address.

It is those kinds of very orga-

nic desires we have for ourselves and for our own future.
We want to express that as a starting point, to say certain
things we are going to say in the body of the constitution.
They must realist that.

If guidelines are needed to say

certain things in the constitution and to defend it,

I have

no objection to it, but by way of giving it more strength,
I don't mind changing certain words, because certain words
there you don't know exactly what they mean.
CHAIRMAN:

What I thought we are doing is to be precise. I

do not want a general discussion.
MR HAMUTENYA:

I am looking at page 1, number 6.

The words

"invasion", "erosion", don't sound like normal words used
in documents.

Why not "protect from violation" instead of

"invasion" and "erosion" instead of "corrosion."

Then the

next line, the last one on the page, instead of "single
state", unitary state.
CHAIRMAN:
that one?

Do you adopt the first line?

Any comment on
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Would it not be better to talk about "the

MR PRETORIUS:

members of mankind" and not "the members of the human
famility"?
MEMBER:

Yes, we agree.

Human family is accepted.

CHAIRMAN:
ted.

Next point.

Accep-

Number 3?
Can't we put it in a more positive sense and

MR MUDGE:
say:

(Discussion)

"Whereas the people of Namibia have struggled vic-

toriously to secure those rights,

their children and their

descendants .. "
This preamble is talking as if it is somewhere
from heaven,
people.

it is not anything from us, the Namibian

We are talking, we must say "we the people".

MR RUPPEL:

I must say that we didn't consider it part of

our brief to deal with the preamble, other than in relation
to the issues which were brought to our attention.
fact,

In

they were very anxious not to interfere with the

language in the working document.
MR MUDGE:

I agree, I am not quarelling with the lawyers, I

am only saying that when I addressed this meeting last week
I said the document, as far as I am concerned, is not
properly settled, is not properly edited and I am sure the
lawyers didn't have time to do it.

So,

I

think it is now

the time for us to bring to their attention legal formulation words, terminology and to ask their advice, and I do
agree with the chairman, you can't forget the past and I
don't want to do that.

But I was just suggesting that we
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replace paragraphs 4 and 5.
there,

If you feel that it must be in

I am not going to oppose it strongly, it is just a

suggestion, because generations to come might not even know
the word apartheid.

I don't know, maybe,

I hope not.

so,

my proposal is that paragraphs 4 and 5 of the preamble
should be replaced by the words "whereas the people of
Namibia have struggled victoriously to secure those rights
for them,

their children and their descendants", referring

to paragraph 3.
I tend to agree with the chairman.

MR KATJIUONGUA:

thing is so abstract.

This

Why don't we ask the chairman to

trim this thing and to bring it back and in the meantime we
can do the rest of the document.
CHAIRMAN:

No, we do it here.

For instance,

"having

finally emerged victorious from our struggle."
from us.
point?

This is now from somewhere else.

It must be

Do you get my

We must talk ourselves.

DR TJIRIANGE:
Mudge said.

I just wanted to react to what honourable
I thought what the lawyers did here with the

comments made by the chairman, which I agree with, is that
they tried to bring the two concepts that were agreed ln
this house together.
also the future.

We have to accommodate the past, but

Once you are doing that,

then you are

eliminating the concept that some of us were thinking that
it is necessary to also mention a bit of the past.

If you

take that out, you are taking out what we have agreed upon.
I don't see why we should not mention things if they are

-

37 -

things that have been considered to be important.
CHAIRMAN:

We have agreed on this, yes.

MR ANGULA:

I think we are now on paragraph 4 which honour-

able Mr Dirk Mudge has suggested that it can be deleted.
We should keep two things in mind.

As we are writing this

constitution I think we are writing it first and foremost
for ourselves, not necessarily for the people to come.
They have a right to change it if they want.

We have a

task to address and some of these tasks are based upon past
experiences.

I am referring to things like affirmative

action which is reflected in the constitution.
out the past,
So,

If you take

then you have no base for affirmative action.

I think we should say something about the past and we

must retain that paragraph.
MR MUDGE:

In our own way we have also struggled against

apartheid and racism, whether you believe it or not.

We

have already said we are not going to fight on this one, so
leave it as it is.
MR PRETORIUS:

Mr Chairman,

I reserve the right to speak on

this issue elsewhere.
CHAIRMAN:

Your position is standard.

Point 5 is adopted,

"victorious in our struggle."
MR TJITENDERO:

I was just going to suggest a new wording

in line with what is being proposed, that we are writing
for ourselves and for this generation.
reads as follows:

The new wording

"Now therefore, we, the people of Nami-

bia, adopt and give unto ourselves this constitution .... "
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Can we merge that

0n a point of order.

PROF KERINA:

number 5 into 4 so that we can avoid this redundancy of
repeating ourselves?

"Whereas these rights have for so

long been denied to the people of Namibia by apartheid,
racism,

etc.", merge it maybe together with paragraph 5.

Is it possible for the lawyers to do that?

It is as if we

are repeating ourselves.
DR TJITENDERO:

This time I think I will not have any

further interruptions and I am going to speak.

It is only

a change from the third person's point of view to again we,
the people, and the new draft is:
people of

Na~ibia,

"Now therefore, we,

the

adopt and give unto ourselves this con-

stitution as a fundamental law of our sovereign and independent republic."
MR ANGOLA:

I think the amendment of honourable Tjitendero

should come towards the very end,

and I would like also to

draw the attention that what we are saying here, the principles we are stating here are the principles which are
going to form the body of the constitution.
forget that.

We should not

We talk about the past, we talk about what we

are going to do now.

We should be clear about that, the

things we are stating here are the things which are going
to be contained in the constitution.
DR TJIRIANGE:

The amendment of Comrade Tjitendero can best

be accommodated as a last paragraph.
DR TJITENDERO:

There are two things.

It appears that the

honourable members are concerned with the sequence and they
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did not indicate whether or not they agree with the wording.

The sequence is a separate issue as to making the

last paragraph come first, because we are talking about the
resolution making the paragraph 6 coming last.
that should be an independent proposal to say,

I think
let the one

in which he is supposed to propose unitary state come before the one I amended.
CHAIRMAN:

The honourable professor was proposing that we

merge two lines, make them one, to avoid redundancies,
repetitions.
MR ANGOLA:
something,

Each of these expresses a particular idea about
an idea which will be reflected and highlighted

in the constitution.

So, you cannot make them two as if

they are saying the same thing.
are, we should not make them one.

They should remain as they
These things express

ideas on which we are going to elaborate in the constitution itself.
CHAIRMAN:

Next one,

"whereas the people of Namibia".

is writing this thing?
comments on that one?

"We, the people of Namibia."

Who
Any

From now on we must take decisions

so that the minutes will record it has been decided.

We

are now on page 2.
MR RUPPEL:

I am making notes and I am not clear.

I don't

know whether we are expected to do anything after this or
not.

There was some talk at one stage on the words "inva-

sion and corrosion."

That is in the working paper.

they to stand or are they to come out?

Are

-
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That is to come out.

CHAIRMAN:

It was Mr Hamutenya's

amendment.
First "violation" instead of "invasion" and

MR HAMUTENYA:

"erosion" instead of "corrosion."
Is it correct?

MR MUDGE:
here.
it?

That is why we have legal people

Do you think it is the correct way of formulating
We are talking about the invasion and the corrosion of
Can you violate gains?

the gains.

is the correct formulation.

I am not sure that that

You can violate principles or

rights, but can you violate gains?

We are talking about

the corrosion of gains or erosion.

You might talk about

erosion, but I don't think violation is the right word
there.
MR ANGULA:

This word "violation", whether it should be

violation or invasion.
we mean by gains.

I think we can reflect a bit what

I think we are talking about fiscal

gains, things like territorial integrity and also things
like freedom.

If we can find the right word to express

that sentiment.

I am not sure whether it is violation or

invasion, but both words seem to be ..
CHAIRMAN:

Invasion of privacy, one says that.

refer to the army.
MR STABY:

It does not

So it stays as it is.

Why can't we just say "to cherish and protect

the gains of our long struggle."
MR BIWA:

Why don't we talk of "destruction" instead of

"invasion"?
CHAIRMAN:

(Discussion)
Now all of us are talking.

We are wasting time
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on these words, because we all have our own views.
MR STABY:

Mr Chairman,

I think we ought to protect the

gains of our long struggle against erosion, invasion,
theft, corruption, whatever there may be.
MR RUPPEL:

Yes, let's take the words out.

MR ANGULA:

So, we remove that.

CHAIRMAN:

Next, unitary state.

MR MUDGE:

I don't agree there.

What you mean by a unitary

state is that then you sort of describe the state.

When

you say a single state, you say that you will not have a
loyalty to more than one state.

We are here referring may-

be to duel nationality or duel citizenship, things like
that.

We have referred to "foster peace, unity and common

loyalty to a single state."
CHAIRMAN:
state.

We didn't see it that way,

Thank you,

loyalty to a single

that is why we have you that side.

MR MUDGE:

It was our proposal.

MR STABY:

Maybe we can make it even easier if we say:

"Whereas we,

the people of Namibia, desire, etc., and a

common loyalty to our state."
MR MUDGE:

I am

A single state makes the principle clear.

not going to quarrel there.
CHAIRMAN:

I still agree with Mr Mudge. Thank you.

Next

point.
MR MUDGE:
page.

I think we have two remarks to make on the next

The one is that we have a problem with the word

"secular".

I know that there are different interpretations

- 42 of the word "secular", but our lawyers brought our attention to this, that in some dictionaries they describe
"secular" as "sceptical of religious truth" or "opposed to
religious education."

This is possible.

Now I would not

want to support the word "secular" if that is the definition of the word "secular".

If anybody else has another

definition I would like to hear that, and then,
complete the paragraph, I

just to

just want to draw the attention

to the words "justice, liberty and equality".

They are in

fact limited by the qualifying words immediately following.
Justice is much more than social, economic and political
and liberty is much more than thought expression, belief,
faith and worship.

Why can't we just leave it with jus-

tice, liberty, equality, fraternity in its fullest meaning
instead of limiting it?

I am not a lawyer, but they say

that according to certain rules all other forms of justice,
liberty and equality will be
cifically included.
make.

exc~uded

if they are not spe-

Those are the two comments I want to

I think this was taken from the Indian Constitution,

these words.

It is the only constitution where you find

these words, this exact wording or formulation.

I think it

is not complete.

MR ANGULA 0

:

First I would like to start on a positive note

and agree with honourable Dirk Mudge that perhaps we should
leave the words "justice, liberty, equality and fraternity"
undefined.

I think that is a good thing.

On the word

"secular", this is a concept which is introduced by the
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1982 Principles, the way I saw it myself,

a secular demo-

cratic state, but I would like to argue another word here
just to enrich the list.

Unitary should now come here.

Sovereign is in the 1982 Principles,
democratic republic."
MR PRETORIUS:

"secular, unitary,

I want to see the word unitary here.

I am glad to get some support about this

word "secular", because it is still troubling me.

It has

various interpretations and it was not mentioned in the
1982 Principles.
MR ANGULA:

It is there.

MR PRETORIUS:

No.

I think it is also contradictory to

some of the rights.
MR HAMUTENYA:

I think we must leave it out.

Definitely a new meaning is being given for

the word secular, but this word appears in so many constitutions and it simply means that it is not a theocratic
state, simple, straightforward.
here.

We don't want another Iran

We want to have a secular which is run by bishops

necessarily.

We don't want to mix up our politics or make

a theological state.
MR BIWA:

That is all it means.

This being a problem of technical nature,

I would

like us to take advantage of the presence of the lawyers
and ask them to explain to us what this means, or the implications of the presence or absence of this word.
PROF WIECHERS:
correct.

Yes, honourable member Hamutenya is

In the constitutional theory "secular" is the

division between church and state.
semantic meanings,

It has these other

I have to agree, but in constitutional
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theory it means one thing, separation of church and state.
Not religion and state?

MR PRETORIUS:

Not religion and state. No,

PROF WIECHERS:

the church in-

stitutions and the state.
MR KATJIUONGUA:

There is no state religion,

in other

words.
What do the honourable men from heaven use as

MR BARNES:

authority on that explanation, because we have the Oxford
The reference there,

Dictionary.
Dictionary,

is:

according to the Oxford

"sceptical of religious truth or opposed

to religious education."
CHAIRMAN:

The word "secular" I got from the United States

Constitution for the first time, and it is the separation
of state and church.
MR BARNES:

Yes, I accept your source, but it might have a

different meaning in the United States to what we have in
mind here.

May I kindly submit the question via you as the

honourable Comrade Chairman to the learned members here.

I

would still like to hear what reference they used on the
secular explanation.
ADV ERASMUS:

I am not going to consult the Bible.

It is

true that there is a popular meaning of the kind indicated
by Mr Barnes and the reference to the Oxford Dictionary.
The Oxford Dictionary, on the other hand, is not an explanatory document on constitutional principles.

There are

examples of constitutions and I have got here, for example,
Malta and other countries where they explicitly state in

- 45 the constitution that for example the Roman Church will be
the official church of the country,
certain religion,

that they single out a

a state religion.

What you are doing

when you use a constitutional document and you insert the
word "secular", you indicate exactly the opposite, that
there will be that official religion.

In a certain manner

it is support of the idea of freedom of religion, every
type of religion for the people.

The fact that in popular

parlance there is a meaning given to "secular" is correct.
I think we must limit our interpretation to what we want in
the constitution and what we want to convey in terms of the
official position or not of church and religion in the
state.
MR BARNES:

If I had to pose the question:

If secular had

to be a point of dispute in the Supreme Court of Namibia,
would that explanation of the honourable man from heaven be
acceptable or is secular open to different interpretations?
MR KATJIUONGUA:

As explained by other people and I think

as Prof Erasmus has just said, if you need that then we
could still put that in brackets, "separation of state and
church or religion, freedom of religion", so that the
meaning is simply that we don't want a state religion or a
state church.

If that is clarified in the text of the con-

stitution, then our lawyers can do so.
MR RUKORO:

I was just going to say that should the matter

become a dispute before the Supreme Court, obviously the
minutes and proceedings of this committee will be used in
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aid of interpreting what was really the original meaning of
that particular word,
should,

and if we agree,

as I think we

as to the meaning of "secular" in this particular

exercise,

as explained by Prof Erasmus,

then I think the

matter will be resolved accordingly.
PROF WIECHERS:

If the question should come up,

"secular"

in that meaning of not friendly towards religion, that
can't happen, because freedom of religion is assured under
the constitution.

So, secular can only mean in the pre-

amble, should it ever come up, of a non-institutionalised
church or religion.
CHAIRMAN:

I think this question has now been solved to the

satisfaction of Mr Barnes.
MR BARNES:

I beg to differ, Sir.

Let me phrase this whole

paragraph:

"Whereas the people of Namibia have resolved to

constitute Namibia into a sovereign, unitary, secular,
independent, democratic republic to secure to all its citizens liberty, equality, and to promote fraternity among
them all, to'assure their dignity and to secure the unity
and integrity of the Namibian nation among and in association with the free nations of the world."

That is what we

propose, because the words "justice, liberty and equality"
are limited by the qualifying words immediately following
each of the aforesaid words and in accordance with the rule
of interpretation in "inclusio, unius, exclusio, alterius,
other forms of justice, liberty and equality are excluded.
CHAIRMAN:

I think there is agreement that we don't quali-

-

fy these things,
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they are out.

Are we accepting the amend-

ment of honourable Barnes?
MR RUKORO:

I will accept it, except that I notice that the

word "justice" was left out.
MR BARNES:

"Justice" is included.

CHAIRMAN:

Will you read it slowly for us?

MR MUDGE:

May I read:

"Whereas the people of Namibia have

resolved to constitute Namibia into a sovereign" and then
we include "independent, democratic republic", and then we
delete "and continue to secure to all citizens" and then we
must bring in some words there otherwise it will not make
sense,

"their fundamental right to justice" and then we

delete the detail and then "liberty" and we leave out the
rest "quality", and we delete the following words and then,
"to promote fraternity among them all and to assure their
dignity and to secure the unity and integrity of the NamiIt is just a matter of wording.

bian nation."

You cannot

just leave out those qualifications without inserting certain words.

But I think that can easily be done by the

lawyers, I don't think that is a problem at all.
CHAIRMAN:
MR MUDGE:

But "secular" is in?
No,

agree with it.

if that is the meaning of secular I can
May I ask, the constitution will have to be

the expression of the aspirations of the population.

We

have a religious population, there is no doubt about it.
No reference is made anywhere to the God Almighty.

I am

not referring to Protestants and Catholics, I am talking
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about something that 99% of the population believe in God
Almighty.
am a Moslem.

CHAIRMAN:

I

MR MUDGE:

But you are one percent, Sir.

CHAIRMAN:

Yes, but I am important.
America has Christians as well.

MR KATJIUONGUA:
MR MUDGE:

I

just thought I wanted to mention it.

decide against it, then I have no option,

I will ultimately

have to accept the verdict of the majority.
argue the point.

If you

But I want to

We will have to explain this to the popu-

lation.
MR ANGULA:
type.

I am a confirmed Christian of the original

I see here that the word "unitary" was replaced by

the word "independence".
MR MUDGE:
MR ANGOLA:
gion,

No,

I don't see the reason why.

"unitary" is included.

Now, when we are talking about freedom of reli-

that word should be inclusive.

Now I am a Lutheran,

I shall not deny a Moslem to associate himself or herself
to this constitution.

It is better to leave it a bit neu-

tral so that we don't exclude somebody.
Almighty" we exclude somebody.

Once we say "God

That is the problem.

negates the whole principle of freedom of religion.

That
So, we

must be aware of that.
CHAIRMAN:
everything.

I think we all agreed "secular" is covering
Those who want to practise, practise, those

who don't want to practise, don't practise.
force anybody.

Thank you very much.

You cannot

-
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just wanted to point out,

I have no pro-

blem with the formulation proposed, but I am not very much
comfortable with the formulation in association with the
What are we trying to say?

"free nation".

It is in paragraph 9,

MR RUPPEL:

DR TJIRIANGE:

What does it imply?

ciate with them,
MR MUDGE:

the very next paragraph.
Does it mean we asso-

in what form?

That was the original draft,

that was not our

formulation.
DR TJIRIANGE:
CHAIRMAN:

I am thinking aloud.

But don't say "as amended."

You are just asking

it now, not that they have amended it.
MR KATJIUONGUA:

I think maybe Tjirange has a point there.

The words "free nations",

in the past this connoted the

difference between East and West.

Now things are changing.

I think "democratic nations" are better words than "free
nations."
CHAIRMAN:

A question:

When you say "free and democratic",

some countries don't recognise other countries, like in
Africa, as democratic.
MR RUPPEL:

Can't we take out the word "free" and just say

"nations"?
~··

.

PROF KERIN A:·!>·. Could we say " ... fraternity, assuring the
dignity of the individual and the unity and integrity of
the Namibian nation among and in association with the nations of the world."
MR HAMUTENYA:

This will exclude those who are not free.

-

CHAIRMAN:
staying.
MR RUKORO:
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I feel there is no harm, we are free.

"Free" is

Thank you.
I was led to understand by one of my female

leaders that the word "fraternity" is sexist and the opposite means sorority.

Therefore we want to know whether we

couldn't get a neutral term, because fraternity is something to do with brotherhood as opposed to sisterhood.
CHAIRMAN:

In a constitution it has a different connotation

I think.
MR BARNES:

Wouldn't we have a clause at the end of the

constitution that anything in this constitution that refers
to the male includes the female?

Doesn't that solve the

problem?
ADV CHASKALSON:
CHAIRMAN:

That is a highly sexist statement.

The word "fraternity" is neutral in this context

and therefore I think, since we have now spoken for one
hour, I want a clear decision that we deliberated on the
preamble, amendments were made to it and we have now finally, finally agreed to it.
MR ANGULA:

This is the most important one where we declare

ourselves.

Do we declare or adopt or assume or resume or

what do we do?

Let us get the word.

DR TJITENDERO:

The assumption is that on the day we will

be recommending adoption to ourselves, and therefore the
wording was "now therefore, we, the people of Namibia,
adopt and give unto ourselves this constitution as the fundamental law of our sovereign and independent republic."

- 51 "Do hereby declare unto ourselves to adopt", not

CHAIRMAN:
declare?

You normally declare.

following,

But then there is the

"as the fundamental law of our sovereign and

independent republic."
MEMBER:

It refers to the constitution, it must be adopted.
Can I

PROF KERINA:

of Dr T j i tendero:

just add some where to the phraseology
" ... accept and adopt."

We accept and

adopt that responsibility.
PROF WIECHERS:
yourselves.

Accept from whom?

It has come al6ng out of

You accept this as a constituent body and you

adopt it here.

You accept the principles and you adopt the

constitution.
CHAIRMAN:
MR BIWA:

We don't declare a constitution, we adopt it.

I am sorry, I did not hear the formulation.

PROF KERINA:

"Therefore, we, the people of Namibia, accept

and adopt and give unto ourselves this constitution as a
fundamental law of our sovereign and independent republic."
MR KATJIUONGUA:

Did we say in the preceding one "with the

nations of the world" or did we insert anything else?
CHAIRMAN:

"Free nations", we left the "free" there.

MR KATJIUONGUA:

Then "accept and adopt", that implies

giving unto ourselves as well.
CHAIRMAN:

There is a question here, do we still say "give

unto ourselves" and use also "accept"?
MEMBER:
CHAIRMAN:
adopt".

Which one?

Accept and adopt.
"Give unto ourselves" is out,

"accept and

We have now officially and finally agreed on the
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preamble, and I want all the minutes to reflect that, with
the amendments, of course.

I want to know, do the lawyers agree?

MR MUDGE:

talking about the principle,
wording.

Thank you very much.
I am not

I am talking about the legal

Do they agree, because they have to write this

thing.
ADV. CHASKALSON:
have heard.

It is your sentiments which we are recording

here, not ours.
tent,

I think we can give effect to what we

The preamble is really a statement of in-

a statement of reason.

MR MUDGE:

The words "accept and adopt", I agree with it.

Can you live with that?
PROF WIECHERS:
CHAIRMAN:

Constitutionally it is correct.

I am repeating myself because the decisions were

not clear in the past.
finally as amended.

We have finished the preamble

Now we go to Part 1 - General Provi-

sions, Chapter 1 - Establishment.
MR BIWA:

Mine is just a question to the lawyers.

What

difference will it make if we have chapters and parts instead of parts and chapters?
PROF WIECHERS:

Any difference?

It is in the literary style.

You have a

part with its chapters, and I have never heard or ever seen
that you have chapters with parts.
MR RUPPEL:

I just have a very general correction.

It was

raised briefly once and it concerns the reference to the
male gender only, and I understood the position to be that
it is not difficult to have non-sexist language being in-
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traduced into this document and not to have this reference
to the male gender only.

Can I

just hear from the experts

what they think on this before we go on, because it is a
very general thing.
ADV CHASKALSON:

It is quite possible to write a genderless
You can do it by in

constitution if you choose to do so.

places using the plural instead of the singular.

There

will be occasions on which you have to use the singular.
On those occasions you will say "he or she" or "him or
her".

I think once one has got accustomed to doing it, it

flows quite easily.

To those who are not accustomed to

doing it, it looks a bit clumsy,
matter of principle.

a bit heavy.

It is a

It can be done, it is not going to

interfere with your constitution and you can have a clause
at the end to say that the masculine includes the feminine
and the feminine the masculine, the singuar includes the
plural, the plural the singular.

In that way you can quite

easily write a genderless constitution.
unique document.

It might even be a

I don't know whether there are anywhere

else in the world a genderless constitution.
CHAIRMAN:

I think we can innovate.

MR KATJIUONGUA:

Have we settled this,

I was going to some

other topic.
CHAIRMAN:

We must finish a topic.

There is a question on

a genderless constitution.
DR TJITENDERO:

I move that Slnce the honourable lawyers

have said there is a possibility of writing a genderless
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constitution, with very few exceptions where you use the
singular, why don't we therefore adopt and make ourselves a
unique republic by saying yes to a genderless constitution,
and then let them try and come back to us.
PROF WIECHERS:

May I

just warn, it is not going to be a

genderless constitution, people will laugh at you.

It in-

eludes both genders.
CHAIRMAN:

I am going to move on.

We are talking about

General Provisions, Chapter 1 - Establishment.

I want com-

ments on that.
MR KATJIUONGUA:

There I have only two comments to make.

One is, in the memory of our colleague, Mr Nauyala, who,
before he passed away, moved a motion in the Assembly that
this country should be known as Namibia.

So, I would like

as point 1 that the country should be known as the Republic
of Namibia, expressly said so and not by implication.

I

want to state clearly in that paragraph that the country
should be known as the Republic of Namibia.

Then I think

that what is now point 1 here, I think the reference we
made to the nature of the state, as contained in the preamble, should be repeated here, because some things were
taken out by justice and fraternity.

So, I think the refe-

renee here should be sovereign, etc.

The reference we have

in the preamble should perhaps be repeated here.
point is in Section 4:

The last

"Windhoek shall be the seat of the

president, etc."
CHAIRMAN:

I was just trying to go systematically, you
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jumped the gun.

Are these things correct as they are?

MR KATJIUONGUA:

Yes.

DR TJITENDERO:

We are proposing that the heading of the

chapter reads "Republic" instead of "Establishment", because that 1s what we are trying to establish, republic as
opposed to monarchy or any other form of government.
Part 1 is correct, it must stay.

CHAIRMAN:

General Provi-

sions.
I thought it would be quite clear to everybody

MR ANGULA:

if we make this thing a bit simpler,
and then

articles follow.

~he

PROF ERASMUS:
chapters.

just to say Chapter 1

There is nothing wrong with only having

There are examples of many constitutions where

they only have chapters and no reference to parts.
are other examples where they have parts.

There

You have a free

choice and it will make it simpler to some extent by only
having chapters.
want that.

There is nothing wrong with that if you

We deliberately refrain from getting into the

fray and giving our opinions, because this is your constitution basically, and on this particular point, if it is
your feeling that it would read simpler by simply having
chapters, there is nothing wrong with that.

If you want to

keep it like it is, there are many precedents for that.
Give us an indication and we will write it the way you prefer it.
MR MUDGE:

Does it really make a difference?

simple as possible.

Let the lawyers decide.

Make it as

CHAIRMAN:
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No we are going to tell them,

complications later on.
General Provisions.

we don't want

Chapter 1, we omit Part 1 and

Chapter 1,

that is it.

\vhat about

Establishment?
DR TJITENDERO:
CHAIRMAN:

We just say Republic.

MR PRETORIUS:
title?

Republic.

I want to ask the lawyers, what about a long

Will that not be preferable?

is something like:

What I have in mind

"To introduce a constitution for the

territory known as the Territory of South West Africa in
order to grant independence to the territory under the name
of the Republic of Namibia as a sovereign, unitary and
democratic state and to provide for matters incidental
thereto."

That is the idea of a long title at the begin-

ning.
PROF WIECHERS:

Yes, but as I see it your preamble is real-

ly in the kind of a constitution your long title.
once the parliament is there,

Surely,

your National Assembly will

have a long title, but your preamble for a constitution is
really your long title.
MR PRETORIUS:
MR MUDGE:

I accept that.

I am not hundred percent sure that we make pro-

vision for the creation and establishment of a republic of
Namibia.

We must keep in mind we are writing a law and in

article 1(1) all we say is that "Namibia is a sovereign,
independent unitary state," but where is provision made for
the creation and the establishment of a republic?

Mustn't

- 57 it be written in somewhere?
CHAIRMAN:

They are saying there must be establishment of

the Republic of Namibia.
MR KATJIUONGUA:
in l ( l) :

If you say "Establishment", then you say

"This country shall be known as the Republic of

Namibia."
MR MUDGE:

Something like that.

I would not want to formu-

late it correctly, but I think that is why we have the lawyers here, so that when we agree on the principle it must
only be correctly formulated.
DR TJITENDERO:

I think for the logical sequence we have to

separate, because if we accept the proposal that would
state specifically "to the establishment of", then what
follows under this establishment is the nature of state.
This is why we say "the republic" and it continues.

The

establishment should maybe be a separate chapter, the first
one.

Chapter l, and then "republic" will be Chapter 2 or

articles.
PROF WIECHERS:

May I

just say, I think you are making,

with all respect, things a bit difficult for yourselves.
What you are doing,

if you say in the constitution "Namibia

shall be a sovereign, independent", you are establishing it
by saying that.

You could say "Namibia shall be establish-

ed as a sovereign, independent state, but that is saying
the same thing.
exactly that,
MR MUDGE:

So really, what you are stating here is

the establishment of your republic.

If you are satisfied I am not going to quarrel.
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We might find at the end that we haven't established a
state, I want to make sure.
DR AMATHILA:

I tend to think that when we are considering

this document we are talking of this document at the time
of adoption,

and at that time the document has to read that

that republic exists or rather,

is in being.

Therefore the

formulation by honourable Kajtiuongua was a good one and it
was supported by Mr Mudge,
CHAIRMAN:

I think.

That should become article 1.

MR KATJIUONGUA:

The rest is after it has been established.

The country shall be known as the Republic of Namibia. We
have now established it as an entity, from now on we shall
say Namibia.
PROF KERINA:

Can we say,

just to strengthen Mr Kajtition-

gua's statement, that the territory previously known as
South West Africa is hereby declared to be an independent,
sovereign, unitary and democratic state which shall be a
republic under the name, the Republic of Namibia.
MR ANGULA:

When you come to the territory usually known as

something, that is again to create problems.

Unless we

define it as such in the provisions of the constitution, we
are going to create problems here, contradictions.

Unless

we define what Namibia is, but if we simply say the country
normally known as South West Africa it has legal ...
MR MUDGE:

On a point of order.

Really, we are now trying

to do the work of legal people and we are not legal experts.

I think if we can clearly agree on what we want,
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honestly then the legal people should be able to draft the
thing correctly.

But I think if you expect us to agree on

wording, exact wording, we are going to sit here for
another month.
CHAIRMAN:

No, this is not the wording to say South West

Africa or just to say the Republic and then go on.
MR MUDGE:
blic,

Well,

then we say republic.

It must be a repu-

it must be established.

CHAIRMAN:

We want to be clear, because this morning I

thought it will be good that we decide, so that the lawyers
will be clear what they are going to put in legal context.
MR MUDGE:

But to listen and then they must draft.

CHAIRMAN:

I agree with you completely, but when somebody

says "the territory formerly known as South West Africa",
then it is a policy-matter, it is not a question of drafting.
MR STABY:

In article 1(3) it is being circumscribed what

the territory is.

It is defined, we don't have to refer to

it.
CHAIRMAN:

Now we are agreed,

we say "the republic".
MR MUDGE:

I

"establishment" is gone now,

Article 1(2).

just want to suggest and leave it there, be-

cause again it is for the lawyers to decide whether my suggestion is worth anything.

The words "created and identi-

fied" be replaced by "established".

In 1 ( 2):

tions of the State created and identified".
suggestion.

"InstituIt is just a

It is a question of formulation and there is
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not a principle involved at all.
MR RUPPEL:

The existing article 1(1}, there is a slight

problem there that I think the word "unitary" should come
infront of "sovereign" to make it comply fully with the
principles in the 1982-agreement.

The Principles for a

Constitution for an Independent Namibia says:
will be a unitary,

"Namibia

sovereign and democratic state."

We

comply with all the others, but we don't have unitary in
there.

That should be added,

then we comply fully with the

1982 Principles.
This article, is it still standing that way,

CHAIRMAN:

"establishment of Republic of Namibia?"
ADV CHASKALSON:

That heading is all right.

Are we going

to draft here or are we going to take the principles here?
MEMBER:

Draft.

CHAIRMAN:

We are taking principles, they are going to

draft.
MR MUDGE:

The word "established", I

just recommend that,

they can have a look at it.
CHAIRMAN:

Point 1(2).

MR PRETORIUS:

The word "ultimately" there, why ultimately,

why not "all powers shall reside"?

What is the meaning of

ultimately?
MR ANGOLA:

I think the word "ultimately" is the final

analysis, but normally the parliament will have powers, the
executive branch will have powers, the judiciary will have
powers, but ultimately the people can tell you this is use-
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I think that is an important word

there.
PROF KERINA:

I was just thinking about that word "ultima-

tely", because I am wondering where the power initially
vested as far as the constitution is concerned.

Surely it

is one thing to assume.
I think the word "ultimately" correctly

DR TJITENDERO:

reflects the process, because it was not there, we are
creating it and eventually it would vest.
of term that reflects a time-factor,

So it is a kind

that we in a transi-

tional process and I think it is very correct.
MR KATJIUONGUA:

I think if we take out the word "ultimate-

ly" and say "all power shall be vested in the people of
Namibia who shall exercise their sovereignity through democratic institutions", so we are representatives of the
people exercising those rights via institutions by the
power originally vested in the people of Namibia.
CHAIRMAN:

Our lawyers took note of that.

that "ultimately" is out.
people of Namibia.
DR TJIRIANGE:

I

The decision is

All power is vested in the

Adopted.

Comments on number 3.

just want to suggest that it stands as it

is, but we delete "majority of the international community."

There is some significant minority which has to be

taken into consideration as well.

If we just say:

"The

national territory of Namibia shall consist of the whole of
the territory recognised by the United Nations Organisation".

That majority of the international world is not
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necessary.
MR STABY:

Mr Chairman, you will recollect that in discus-

sing this article originally we were not entirely certain
as to whether it would be correct to refer to Walvis Bay
and the islands as an integral part of the territory of
Namibia from a legal point of view.

May I

just draw your

attention to page 3 of the memorandum submitted by our advirsors concerning this particular problem.

It says here:

"Our concern in formulating the amended provision was
that Namibia is not presently in a position to make laws
for disputed areas."
There is a long argument concerning the wisdom of the formulation as the committee put it over to our advisors.

We

from the DTA think we should consider this very carefully
indeed and we should in fact be guided by the opinion of
our lawyers.

We think that provision must be made in the

constitution in any event, whatever the original formulation might be, for the inclusion of such additional territories as may be agreed upon by the relevant authority by
negotiation.

I would actually request that our lawyers be

given a chance to expand on the position that they took in
their memorandum concerning this particular clause.
MR RUPPEL:

I have been informed by the United Nations that

they are not known as the United Nations Organisation, but
just as United Nations and "Organisation" should come out.
CHAIRMAN:
MR RUPPEL:

Who said that?
A very senior legal man of the United Nations.

PROF WIECHERS:

It is true,

63 it is the United Nations, not

"Organisation".
MR RUPPEL:

He said in French it is Organisation, but not

in English, definitely not.
MR KATJIUONGUA:

Mr Chairman, I tend to agree with Dr

Tjiriange that we should take out the word "majority", but
I think "international community" should remain.
body, maybe in South Africa, has a problem,

If some-

then they must

define themselves as a part of the international community
or not.

I think international community must remain, the

UN might be what my friend here is saying, it is not a
major issue, but I think our claim to Walvis Bay, maybe our
lawyers can tell us what are the diplomatic repercussions
that could come as a result of that.

I think what we are

doing here is to write a constitution for an independent
Namibia.

If I understand it very well - maybe those who
th~

were at the UN at

time can correct me - but the agree-

ment was that the question of Walvis Bay will be negotiated
between South Africa and an independent Namibia.

Now here

is a constitution for an independent Namibia and this claim
we have on Walvis Bay must be stated here and negotiated by
our government.

So, I think the point raised by Mr Staby

about negotiating,

that should be made rather a statement

in parliament that this issue of Walvis Bay, we are not
going to take it by force, but negotiate with South Africa.
But I tell you many of our people, especially my brother
Amathila who comes from Walvis Bay and many others tend to
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think that we are unpatriotic if we don't include Walvis
Bay.

This thing came up during the campaign and all over

the place ·where we went.

So,

I think the statement about

negotiation should be left to the new government, for parliament, but here we should put our claim on paper, it is a
part of our country.
CHAIRMAN:

As patriots we agree with that point.

claim our territory.

We must

There is a Resolution 432 specifical-

ly addressing the question of Walvis Bay.

It doesn't say

you must negotiate, it says it is part of Namibia.
therefore be re-integrated.

It must

It says it is part and parcel

of Namibia, it must be re-integrated after independence.
MR ANGULA:

Much of what I wanted to say was said by Mr

Katjiuongua.

I only want to add that probably it will help

us a lot to divide issues.
tion,

When we look at the constitu-

in the constitution we state ideals, what we want to

achieve and we don't state how we are going to achieve
them.

So, this definition is what we want to be there.

We

come to the constitution as a mechanism to reflect the
position of negotiation.

I think that will not be correct,

it is a matter of principle.

Let us state the ideals for

us as a nation, what we want to defend.
matters for the executive authority.

Negotiations are

How they are going to

conduct it is up to them, but here we should just state for
the people who are going to write geography books and they
should be clear what the constitution says.
guidance.

They need

My only problem with this paragraph is the last

-
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"as well as the islands off the Namibian

I want it to be "the islands of Namibia."

coast."

this to be possessive,

I want

"as well as the islands of Namibia."

They are part of Namibia.
MR RUPPEL:

You must describe them.

MRS ITHANA:
late.

I would just like to apologise for coming

I have explained it to the Chairman why I came late,

but what I really wanted to mention is what Dr Tjiriange
mentioned.
MR PRETORIUS:

It is also my submission that this is not

legally correct,

and I am in favour of negotiations in this

connection, because this will mean in legal terms annexation.

I think 432 is a political decision, not a legal

decision,

and if we are able to do this, South Africa could

have annexed the country before us.
we change the wording,

So my proposal is that

and that is up to the lawyers, to

keep it within the framework of the legal position, the
real legal position and not our wishes as such.
CHAIRMAN:

The resolutions of the United Nations are part

of the sources of International Law, it is not just a political decision.

This is going to be in an international

court, not any other court and resolutions of the United
Nations are sources of International Law.
PROF ERASMUS:

It is very important that we receive clear

instructions on this point.

We were instructed on the 22nd

December very clearly that we must include in the constitution reference to the claims to these areas mentioned,
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What

Walvis Bay and the southern border, the Orange River.
we have done is to try to reconcile that claim with the

existing international legal difficulties and uncertainties
that do exist, with respect,

to these two territories be-

cause of the fact that in terms of treaties dating back to
former centuries, because of principles of secession in
international law,
position.

this is not an absolutely clear-cut

What we have done and what we have come up with

was to take an example from other countries where they have
similar problems.

In the constitution of Ireland, for

example, it is stated that the national territory consists
of the whole island of Ireland, clearly indicating in the
constitution that they also lay claim to Northern Ireland,
which is, of course, not part of the Republic of Ireland,
it belongs strictly speaking to the United Kingdom.

So we

are trying to reconcile by putting into the constitution
your desire as we have been instructed to lay claims, but
pointing out in our memorandum what the legal difficulties
are.

But it is important that you give us clear instruc-

tions on this one.
DR AMATHILA:

It is very necessary, if one takes Resolution

432 of the Security Council of the United Nations as a
basis for future litigation or discussions, that at least
our constitution has to establish that claim.

If you don't

establish it, obviously it might weaken one's case against
South Africa's position.

The provision in 435 actually

gives recognition that Walvis Bay including the 13 islands
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will be re-integrated,
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that the United Nations will help

the new nation to get those territories re-integrated in
the rest of Namibia.
constitution.
don't do it,

So I think we have to put it in the

The lawyers will know better that if you
it may possibly be against your claim in any

litigation.
MR STABY:

There is no doubt in our minds that that is not

only desirable, but also essential that Walvis Bay ultimately forms part of the territory of Namibia and similarly
the islands of and off Namibia, as well as the river down
south, half of the river.

That is not our concern.

ad idem as far as the principle is concerned.
reservation was the legality of it.

We are

Our only

If it is indeed the

case that the United Nations' resolutions are part of reliable international law, reliable in the sense that we as
a future state can rely on that, then I think we are satisfied.

We only raised this because of the reservations that

were made by our advisors, and we wanted to make absolutely
certain that the inclusion of this particular formulation
in our constitution will stand the acid test eventually.
DR TJITENDERO:

I think we are dealing with a question or

issue that basically encompasses a contradiction between
political power and legality, and the lawyers want us to
give them very clear instructions, and having associated
myself with the comments made by Katiuongua and Amathila, I
would like to say that our intention and our statements are
that in the year 2000 or whenever this case comes up,

it
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land.

That is our intention.

depend on what you will find,

I think the loopholes will
but that is a statement of

fact.
On the legal position, can I just make it

PROF WIECHERS:

If you look at 432 it has been very diploma-

very clear.

It is a recognition of Walvis Bay and the

tically worded.

islands being part and that after independence it will be
incorporated.
tion.

so, it is an absolutely diplomatic resolu-

It is not now part, but it will become incorporated

after independence.

How?

Through negotiations.

So, you

see, it is a very carefully worded resolution to get the
agreement of all the members in the Security Council.
must not forget,

We

there is a decision - and it is part of

the ... in 1966- that the court couldn't find Walvis Bay
at that stage to be part of Namibia.

But you want to have

it, so the possibility is to make this a statement partly
of fact,

what Namibia is,

and also what it should be, and

see then afterwards, after independence,

through a defini-

tive statement of government that we are going to negotiate
that.

I think you can write it in provided that in so far

as it is not so and so it will be negotiated.

That is

another possibility if you want to have it in.
CHAIRMAN:

I think all the Namibian patriots sitting here

regard Walvis Bay as part and parcel of Namibia.

Should

the lawyers go and draft that kind of statement in the law
of this nation,

that this nation is demanding what belongs
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including Walvis Bay and the off-shore islands?

How

you are going to get that is not for the constitution.

You

cannot negotiate in a constitution.
ment to see how they can get that.

It is for the governBut the principle is we

want to claim what belongs to us as patriots of this country.
MR KATJIUONGUA:

Maybe the president can issue a statement

and say this is the position of the government on Walvis
Bay.
CHAIRMAN:
stitution.

But the point is we are including it in the conThere may be difficulties, but we are including

it that Walvis Bay is part and parcel of Namibia and the
off-shore islands.

We have agreed on that,

the debate is

closed.
MR ANGULA:

We like to make vague summaries.

What is wrong

with what is on the paper already?
CHAIRMAN:
MR ANGULA:

That is what I have just summarised.
So what is on the paper is okay, with the

amendment of Comrade Tjiriange.
to come to what is on paper here.

Is that accepted?

I want

If we are going to amend

this, we must tell them what the amendments are.
CHAIRMAN:

I was trying to summarise after listening to the

statements.
territory,

The sentiments are that we are claiming our
including Walvis Bay and the off-shore islands.

That is what they are going to redraft,

that this is part

and parcel of Namibia.
PROF ERASMUS:

My understanding now is that we are taking
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out the word "organisation" and that the rest of the formulation stands.
MR KATJIUONGUA:
PROF ERASMUS:

No,

"the majority of" is out.

The word "off", that word has certain ad-

vantages in terms of the territorial waters and in terms of
the international legal claim and title that South Africa
might have to some of those islands at present, which Namibia would in future,

just as Walvis Bay, want to include.

It is better to have an inclusive term and not only a geographical reference.

So,

the territorial waters, which are

only 12 seamiles wide, does in this formulation not include
in the sense that it will exclude other islands that could
be further off the coast.

It makes the case for Namibia's

claim stronger, the "off".
ADV CHASKALSON:

I think we could meet that point quite

easily by saying "as well as the islands off the mainland
of Namibia."

That would meet your semantic difficulty as

to whether it is part of Namibia or not and I don't think
it attracks from the claim at all.
PROF WIECHERS:

I am sure that the committee took every-

thing into consideration as far as citizenship and so are
concerned.
MR BIWA:

Mine is just a little question.

If we use the

word "off", will it not make our claim a bit vague, because it is not precise as to which islands the reference
is to.
CHAIRMAN:

Constitutions are vague sometimes.

That was a
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difficult one, but we are agreed.
MR RUPPEL:
the seat.

Number 4.

There is one in the existing subparagraph (4),
Should that not be done by act of parliament?

PROF WIECHERS:

There is a problem, yes.

This is an act of

parliament, but what happens in a state of emergency,
there is a disaster in Windhoek.

that

The president must pro-

claim his government to convene in another part of the
country.

You won't have an act of parliament for exactly

the reason that there is an emergency.
MR KATJIUONGUA:

I thought if we say:

"Windhoek shall be

the seat of the Central Government, unless parliament, on
the recommendation of the president, decrees otherwise."
What I am saying is that the president will come with those
reasons, like emergencies, disasters, to have a temporary
capital elsewhere and in those reasons I think parliament,
also in terms of emergency or I don't know how you can put
it legally, or even if the president does it, then parliament must condone it.

In terms of what the situation is,

maybe the president may say "tomorrow go to Rietfontein"
and then he thinks it is too dry,
CHAIRMAN:

"to Botswana" and so.

We are talking about responsible presidents.

The president has to decide.

If parliament is not sitting,

are you going to wait until parliament sits?
MR KATJIUONGUA:

Parliament must condone it after some

time, rather than one individual deciding on where the
capital of the country should be.
decision-making.

It is democratic

-

ADV CHASKALSON:
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If the provision in the constitution under

which any decision the president is subject to review by a
two-thirds majority of parliament ...
MR KATJIUONGUA:

But we can say something similar for the

sake of clarity.
ADV CHASKALSON:

It will cover it.

MR KATJIUONGUA:

Put it in such a way that it is clear for

all of us.
DR TJITENDERO:

I think on issues like this it is for

everyone of us an inescapable condition, but we should at
least try to understand or try to make ourselves understand
that what is referred to is still honourable men and women
or responsible people.

I think if we every time inject the

bad part in man or the evil part, then definitely we will
have a very pessimistic view of the institutions of the
government we are trying to create, and I was going to propose that if we are saying emergency, obviously the definition of it is that it is abnormal conditions and speed is
required on the part of the executive head.

So, the checks

and balances fall to the wayside and they fall to the wayside because the woman or man entrusted with the executive
position obviously commands the respect and the confidence
of the nation.

If we think for ourselves, to get out of

that situation, these decisions that we are making definitely will be taken in good faith,
fore submit,

I believe.

I would like to propose,

So, I there-

that in cases of

emergency definitely it will seek either approval or

confirmations.
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Under normal conditions that is what is

required.
MR MUDGE:

I want to suggest that we leave out the last

words and we just say that Windhoek shall be the seat of
If an emergency situation arises,

the central government.

something happens and the president, for whatever reason,
decides that it is impossible to parliament to meet in
Windhoek, he can decide and it will be then within the
power of the legislative body.

If they think it was not

necessary they can reverse the decision.
problems?

But why look for

Why provoke people to have suspicions?

the seat of parliament will be Windhoek.

Just say

There will have

to be a very special reason why it will not be Windhoek,

in

the case of an emergency.
CHAIRMAN:

I think he has solved the problem.

MR RUKORO:

I

just wanted to make a general statement and

this is that the way I read presidential powers here,

I

read them always subject to the overriding power of parliament in article 31(7), if I am not wrong,
se, correct, etc.

to review, rever-

So that even if we leave the formulation

as it is, the president having proclaimed that now we are
going to meet in Tsumeb because of an emergency, parliament
at that point can say:

"But Mr President, we don't under-

stand why we are sitting here" and they can reverse it and
correct him, etc.

If you look at page 32, namely this

provision I am talking about, there it says:

"In terms of

this article" and I think it should read "in terms of this
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constitution" so that the power of review applies to all
the powers under the constitution and not under the article
only.

Do you get my point?

By way of cross-reference we

are at page 32.
But that would apply in any event, whether it is

MR STABY:

stated here "unless the president otherwise decrees or
not."

MEMBER:

Maar ons het dit nou al klaar uitgelos.

MNR STABY:

Maar mnr Rukoro argumenteer nou dit moet nie

uitgelos word nie.
MR RUKORO:

I withdraw my comments.

MR KATJIUONGUA:

I just want to make it clear,

I don't want

the impression to be created that when we discuss the presidency in this constitution we are referring to a specific
brother who is bound to very soon become president, because
that will create confusion.

It is not a personal reflec-

tion on the brother who is coming in.

We are writing this

constitution for many other presidents who are still to
come.

Some will be good from the beginning, later they

will become lazy.
world.

We have seen these things happen in the

People did all sorts of things after they got

power, they even became good people.

So, I am talking

about the constitution in the long term.
clear there.

Please get me

That is why I feel that we must be clear on

what we are saying here and I think I agree with the proposal that we should stop at the seat of the government and
if the president in an emergency feels that he must take
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steps, he has the right to do so and later parliament can
But otherwise it might create confusion

review it.
CHAIRMAN:

There is a decision,

"Windhoek shall be the seat

National symbols.

of the government."

I really that our subcommittee under Mr

MR KATJIUONGUA:

Hamutenya will finish these things before the end of March,
so that we have a flag and all these things.

\'lhen the

South African flag is coming down we must have something of
our own going up.

Otherwise there is no point to hurry up

independence if you cannot even make a flag or sing or have
some troops at the airport to play the anthem for the visitors coming here.

so, I really hope that this thing will

be ready by that time.

I only don't understand why the

competition is prizeless, because we are taking away some
incentives.

People might be lazy.

money voted for that,

I think there is some

I thought maybe you would give some

of this money to these people so that they can hurry up
with the flag,
is in place.

so that we are sure that everything at least

I agree that these things should be an act of '

parliament because they are for ever.
ted by parliament.

They must be

ac~ep

In this case they will have to be ap-

proved by this parliament, by this House, in the absence of
the other one, so therefore I really prefer that it should
be accepted by more than a simple majority, that all of us
really agree those are the national symbols.

I hope that

it shan't be simply a question of a simple majority of
parliament, but much more than that.

You can imagine if
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the door was left open for political parties to produce
I took the position that the flag should be

those flags.

preferably independent from the flags of the political
parties in its entirety, so that it appeals to my emotions
and the emotions of others.

But I think it should be there

before we become independent by the end of March, if possible at all.

MR RUPPEL:

I think it is not prudent to set any time-

limits within which we have to perform certain things,

......
lL.

will just force us in certain circumstances to start amending the constitution at a very early stage already and it
will set a very bad pattern.

I think the constitution

should be built in a way that it is not going to be amended
or that the chance for amendment is very slight.
of that I suggest that subparagraphs (2),

In view

(3) and (4) are

deleted and that that provides every time the same, in so
many days in an act of parliament, and qualify subparagraph
(1) by just adding the words to the effect "as specified by
an act of parliament."

I do not deal now with the question

whether it should be by two-thirds or some special majority.

If it is adopted earlier by the Constituent Assembly,

and becomes effective on the day of independence, then it
is just as well.

Then as far as subparagraph (5) is con-

cerned, that should become subparagraph (2) and we leave
that in, except that again I don't think it is wise to
specify there.
public seal.

Obviously a new government will have a
As far as the word "national seal" is con-

-

cerned,
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I have been told that the normal thing is that it

is called a public seal.

That is my proposal in this re-

gard.
MR MUDGE:

I have a technical problem.

fied" should be "determined".

The word "identi-

"The colours to be deter-

I think an act determines, an act does

mined by an act."
not identify.

Am I correct?

PROF ERASMUS:

Yes.

MR HAMUTENYA:

The subcommittee is trying to meet the con-

cern of honourable Katjiuongua.

There is no guarantee we

will succeed, but it is our intention to succeed, particularly with reference to the flag.
probably could wait.

The rest of the story

A national anthem is required, but

the time is very short and the requirement is to have this
thing before the date mentioned.
in that.

Hopefully we will succeed

The other thing is, if the subcommittee is re-

quired to recommend prizes, we will be more than happy to
go back to the committee and tell them that the Assembly
has decided now to give a prize as incentive.
MR KATJIUONGUA:

Somebody talked about R20 000 for this

purpose.
MR HAMUTENYA:

The other problem is that the people who are

now busy trying to design the flag are in the dark, they
don't know the colours which have to be determined by an
act of parliament.
rent colours.

They are just toying around with diffe-

Some have already come in, but this lack of

directive as to what colours should be used ..

-

MR KATJIUONGUA:
CHAIRMAN:
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It should be approved by parliament.

They must come with their colours and the

colours will be approved by parliament.
MR STABY:

The predicament with which this committee is

confronted arises from the lack of time that is available,
in the first instance, and in the second instance that the
committee has been appointed to deal with the question of a
flag,

only the flag.

We would support, obviously, the

suggestion made by Mr Ruppel that these matters be determined by act of parliament, which means the coat of arms,
the national anthem and the national seal,

and in this par-

ticular constitution provision then will have to be made
for the approval of the flag by the Constitutional Assembly
rather than by parliament.

We also agree, because of the

pressure of time, that the limits must be removed.

I think

we are all agreed that these matters must be dealt with as
expeditiously as possible.

We would only request that

since these national symbols are part of the constitution,
that they be adopted by parliament by a two-thirds majority, which would make everything above board,

as it was

the original intention.
MRS ITHANA:

What I wanted to say has been said by Comrade

Ruppel.
MR ANGULA:

I

just want to react very quickly to the

position of Mr Katjiuongua and Mr Staby about the approval
of especially the flag.

In my view this flag can change

fairly regularly if we so wish and I don't see the reason
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why it should be approved as part of the constitution.

If

we are going to approve it as part of the constitution with
all the colours being used by all sorts of parties in this
country,

I don't see that we are going to approve anything.

I have my doubts.

There is an inbuilt thing here of the

minority vetoing everything.

That is a reality and I am

not quite sure that we should subject the flag to approval
as part of the constitution.

That is one point.

Secondly,

I thought that- I don't know whether it has happenedwhen we were giving out these directives about designing a
flag or coat of arms, we could also have expressed certain
sentiments to say a flag with colours expressing peace,
unity and that gives a directive to people to mix colours
to express certain sentiments.

I don't know whether that

has been done, but I have not seen any.
a flag myself.

I wanted to design

But the point I am making is that I don't

think it will be correct to approve the flag as part of the
constitution.

We can approve it as part of the transi-

tional matters.
MR PRETORIUS:

Mr Chairman, must I also say when I agree or

is it not necessary?

I want to support the idea of a two-

thirds majority and the omission of (2),

(3) and (4), but

it is very important to me that there must be some kind of
a law approving also the flag.
MR RUKORO:

I am of the opinion that if this committee can

finalise its job before independence, then obviously the
national symbols will be approved by the Constituent Assem-
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bly as part of this constitution and that necessarily means
subject to the two-thirds requirement,
therefore,

and similarly,

I am of the opinion that if these national sym-

bols cannot be finalised before independence and they have
to be determined afterwards by an act of parliament, then
it goes without saying that consistent with the provisions
of the 1982 Principles,

as a constitutional aspect,

they

should be adopted or approved by a two-thirds majority.

I

think it is a question of one plus one is two.
DR TJITENDERO:

I wanted to comment on this aspect, but

specifically in relation to the time I fully agree that the
time may be an embarrassment if not meeting those guidelines.

However,

I also took note of the statement that Mr

Staby made that the flag is coming in first,

but I thought

that the committee in its own right would accept the coat
of arms and the national anthem if it is submitted, even if
the time-table of the committee is not to sit and evaluate
those in light of the time-limit that is available to us. I
think that is an internal criterium that the committee
would make for itself.

I also thought that within the com-

mittee some general guidelines would be made with regard to
- I am not addressing myself to the colour.

The colour,

I

agree, since we are responding and reacting to the situation we should approve the colours, because those who are
in the competition are already at work,
approved when it comes.

so it should be

The instructions were not given

out first to work with basic colours, whatever they are.

I
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also feel that, using the experience of the election campaign where we were looking at a number of flags,

there was

so much duplication of the colours of Namibia that some
kind of common denominator could be found.

I do remember

that when we were at the institute, one of the students
wrote a very beautiful poem that I
was entitled,

still recall today,

that

"Cry the Land Between the Two Deserts".

Those are just things that one could think of and put them
in graphic forms.

But I

am appealing to the committee,

maybe it may be useful to solicit the submission of all
three categories and the mode of operation within the committee will be determined by the committee itself.

I

am

only responding to what Mr Staby said that at this point it
is only the flag.
MR BARNES:

Having listened to Mr Angula I am totally con-

fused by the words that he used,
time."

"a flag can be changed any

I am hoping that our exercise here is for genera-

tions to come and it is perhaps some remarks of this nature
that does make one to be more cautious in decisions that
are taken, with due respect to the honourable member.

The

whole issue being discussed here is (a), that the articles
(2), (3),

(4) and (5) here have problems.

can be solved by one or two ways:

These problems

to draft the constitu-

tion, put no time-limit in and wait until the day that
those things are available so that the constitution in toto
can be approved by a two-thirds majority which the DTA
would object to strongly, because we are extremely in a
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hurry for independence and freedom - I want to go on record
there.

The alternative is to make provision in the consti-

tution that Namibia shall have a national coat of arms, a
national flag,

a national anthem and a national seal,

and

that these national symbols will be accepted or introduced
by an act of parliament, determined, etc., and accepted on
a two-thirds majority because the constitution has been
accepted by a two-thirds majority, and if we should delay a
section of the constitution for a later date as a result of
circumstances, it does not remove the responsibility or the
act of a two-thirds

majori~y.

So, let's not waste the

time, with due respect, with talking in riddles.

We have

got to have these things.

If those that are ready with the

constitution are accepted,

it will be accepted by a two-

thirds majority.

If any of those symbols are not avail-

able, make provision that at a later date by an act of
parliament it will be accepted by a two-thirds majority and
we can continue to the next paragraph. I thank you.
MR HAMUTENYA:
leave in ( 2) ,

Why don't we leave things as they are and
( 3) ,

( 4) and ( 5) and simply in every instance

talk of an act of parliament.
parliament.

Number 2 you stop at act of

Then number 3, again a fullstop at act an

parliament and 4 the same thing.

Then we will solve the

problem.
MR STABY:

We would be happy with that provided that the

act of parliament is then accepted by a two-thirds majority.

We wouldn't like to see a situation where our flag is
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changed every time we have an election.

Let me put it

positively, we believe that these acts of parliament can in
fact be accepted with conssensus without any votes against
it, unanimously.
I tend to agree with those who are proposing

MRS ITHANA:

that the provisions end after "act of parliament", so that
we do not tie down the adoption of the constitution just
because these items are not ready.

But then, if they are

ready before independence, are we going to use them,

is the

Constituent Assembly going to look into them an approve
them?
CHAIRMAN:
topic,

Now that we have finished this very important

two questions from the chairman or information.

Honourable Adv Pienaar is busy printing passports.
us want to travel with our own passports.

Some of

I am saying that

he is printing what he called provisional passports.
don't know who asked him to do that,

I

and he says he is

going to put just a map of Namibia on the cover in the
absence of the emblem.
not been consulted.
has a point.

I have just been informed, I have

So, I

just listened, because maybe he

On day one, independence day, some of you may

have to travel and you must have a document.

There are

many things decided before it came back to us.

There is

already a committee on the coat of arms, it is already
coming to us saying that even the act is ready.

so certain

things have already been decided, some people have already
taken steps.

He is printing that.

I don't see how they
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can just print these things.
ved.

-

Money is going to be invol-

Do we want provisional passports which just has the

map of Namibia on it and we use it until we get a passport?
The other question is, national seal or public seal and
coat of arms, what comes on the seal?
corporate the coat of arms?

Does the seal in-

I am asking the question.

What is the difference between a coat of arms and a seal?
MR RUPPEL:

It says here in S(a):

Namibia will show a coat of arms."

"The public seal of
That is how it is in-

traduced into the public seal and the public seal is then
something which is only in the president's office, which he
uses to authorise things.

Other than that I cannot help

you.
MR MUDGE:

What has been decided about the flag,

the

national anthem and the seal?
CHAIRMAN:

First we omitted the' time-limit, you end up at

parliament, and then we urge these people to work hard so
that they bring everything before independence so that they
will be part and parcel of the adoption of the constitution.

If not it will become part of an act of parliament

by way of two-thirds and secret ballot.
MR MUDGE:

Just one point, I can't see any problem why if

we have agreed on a flag,

even if it is not yet determined

by law, but we as a committee has agreed and the Constituent Assembly, we can use it for the purpose of independence celebrations and the rest and it can always later be
confirmed or approved or ratified.

I don't think that

-

should be a problem.
thing?
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Why be in a hurry to complete every-

If we can only have a flag for independence it will

be very helpful and then we can take our time.

Don't force

people to come with something that they don't like.
know,

You

a flag and anthem is something that you don't want

only some people to accept, you want the majority of the
people to accept it and not only for a period but for generations to come.
process.
dence.

So, I don't think we should now rush the

Let's see if we cannot get a flag until indepenAs long as we agree that ultimately it must be

approved by two-thirds majority,

and the reason for that is

not because anyone of us want to obstruct, it is only that
we want to make sure that when the flag is raised and we
sing the anthem, that everybody will stand up and say "this
is ours", not only 51% of the population.
CHAIRMAN:

I think if the committee fails,

give us a flag.
for adoption.
need a flag,

they will only

If they have anything else they bring it
But what is being proposed is that we will

that is the point.

DR TJITENDERO:

I do believe that the symbols are very im-

portant and I think there is nothing that is less important
here.

You have just said a passport.

A passport would

have to have at least some kind of national symbol.

So I

was going to propose and keep the pressure on the committee,

that at this point we don't even know the symbols that

had been submitted.

Maybe the committee may be satisfied

with the very first submission and I agree with the chair-
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man, without letting the pressure off the committee, let's
first see what has been submitted up to this point.

I was

working over the weekend with a whole lot of people who are
very enthusiastic submitting these things.
there, they have not been shown to us.

So, they are

All of them should

be in.
MRS ITHANA:

I don't think we gave enough time to the issue

proposed in article 2.

The subcommittee has been given the

issue, but they never reported to us other than going to
the radio and TV.

We didn't know what they have planned.

The other thing that I wanted to say is that we could make
things easier to the people who are interested in drafting
something, for example in relation to the national anthem.
Southern Africa is so infested by the name "Sekolele
Africa" and I know from the rallies of the DTA they have
been singing some songs related to that.

Swapo has a melo-

dy also in connection with "Sekolele Africa."

Maybe if we

could tell the audience that the melody ...
MR RUKORO:

On a point of order.

I suspect we are slowly

trying to usurp the functions of the Subcommittee on
National Symbols.

Can't we go ahead and just start with

article 3?
MRS ITHANA:

Can I complete what I was saying?

I was just

saying that I know for sure this committee can agree on the
melody and the words can be composed by interested competitors.
CHAIRMAN:

Let the committee come with a report, they have

-

We are going to article 3, language.

started working.
MR ANGULA:

I don't know for what reason you came to re-

port to us on passports.

MR ANGULA:
CHAIRMAN:

I thought you wanted our opinion

Why did you mention them?

on passports.
CHAIRMAN:
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I just informed you.
No, you don't want us to say anything about it.
I do not have anything to do with the passports,

Pienaar is printing, maybe already finished.
formed you he is doing that.
passports.
that is it.

I

just in-

He told me he is printing

He will put the Namibian map on the cover and
This is the information so that you are not

shocked when you get one when you apply to go to Lusaka.
Language?
MR STABY:

Article 3(1) is no problem.

Article 3(2) says:

"Subject to proper compliance with such requirements as
might be imposed by law",
law."

"may or may not be imposed by

I think these limitations should be stipulated in

principle, otherwise it is a carte blanche clause and we
think also that the requirements which might be imposed by
law must be orientated at linguistic proficiency and
nothing else in order to maintain standards.
DR TJITENDERO:

I think I agree with what has been said,

but I wanted to suggest that we rephrase this (2) to open
up for the use of the language in other areas other than as
stipulated in municipalities and local government.
can rephrase that,

If we

if we give that as a general instruction

that we want it to be open where circumstances permit and
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not strictly restrict it to only two areas that are explicitly stated.

This is what I am submitting,

it is too

narrow.
MR PRETORIUS:

I want to know from the lawyers what is the

exact legal meaning of "official"?

Does it mean that I

must communicate in English with the government or the
government in English with me or both?
PROF WIECHERS:

With each other.

Official means simply

that would be the language used by government.

That is all

that it means and it is the first language for instruction.
t-1R PRETORIUS:

And then subsection ( 3):

"Nothing contained

in subparagraph (1) hereof shall preclude legislation by
parliament which permits the use of a language."

Must it

not be "any language"?
MEMBER:

"A language other than."

DR TJIRIANGE:

Yes,

I took the floor to react to what Dr

Tjitendero has said.

While I understand the underlying

reasons for what he is saying, I am afraid if you go on
widening, then you don't make any difference between the
other languages and the official one.

There must be that

provision that makes one language official and then you
have only limited instances where you can allow the others.
The implication of that is that almost all become official.
We must not be tempted to do that.

We give most important

exceptions, but not such an wide open acceptance.
PROF WIECHERS:

I must point out, the permission still has

to be given by an act.

It is just to make it not too res-

trictive.
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If parliament in future wants in another sphere

or institution also a second language,
tion could be too restrictive.

then the constitu-

That is how I understand

it.
t-1R RUPPEL:

I wanted to make the same point as Dr Tjirian-

ge, but there are two formal things which I wanted to
raise.

The one is in subparagraph (1),

and that is a thing

which consistently is applied in the document.

Shall we

refer to the official language of Namibia and not of the
Republic of Namibia?

It sound a bit heavy every time.

then in subparagraph (2)

in the last line,

I don't under-

stand this "subject to proper compliance."
not sufficient?

And

Is "compliance"

There is either compliance or there is no

compliance.
MR ANGULA:

I

just want to understand the amendment of

honourable Mr Mudge on article 3(2).
there,

He inserted something

I don't know exactly what it was.

MR STABY:

What we were suggesting is that the requirements

as might be imposed by law be narrowed down to requirements
relating to linguistic proficiency in the maintenance of
standards as the official language.

But it cannot be a

carte blanche that any matter be introduced.
MR MUDGE:

We don't want to do anything which will under-

mind the standard of the official language, but that should
be the only reason.

There should not be other reasons why

there should be restrictions.
MR STABY:

In article 3,

"municipalities are a form of

-

local government".
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I think that word is redundant.

It

should in fact be "the affairs of local government."
MR MUDGE:

But I think Mr Ruppel had another suggestion

there, that it should be allowed in other areas.

Why

should you mention or specify those two authorities?
PROF WIECHERS:

One could say "for the purposes of con-

ducting the affairs of government in regions or areas".
There could be local government or other departmental
business in those areas.

It is not restrictive, but it has

still got to be authorised by legislature in parliament.
DR TJITENDERO:

Parliament should have the right to deter-

mine the circumstances and conditions in which a language
other than English may be used in conducting public
affairs, such as in schools or local government.
PROF ERASMUS:
court?

On a point of information.

What about

They may not necessarily be part of the

DR TJITENDERO:
PROF ERASMUS:

governm~nt.

Public affairs.
Is the intention that in certain areas

courts may wish to use languages other than English?
CHAIRMAN:

Yes.

PROF ERASMUS:

Then that should be cleared in the consti-

tution.
CHAIRMAN:

Since we have now adopted the language-question

peacefully we have to end here for lunch.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

I was approached by the lawyers, whether really

- 91 we want to draft here or whether we are going to discuss
I think they have realised that we are very

principles.

lousy drafters in this morning's session.
question of discussing the principles.
leave to them.

So,

it is a

The wording we will

We just mention it and once we have agreed,

let's not come back and say no.

Citizenship is very

straightforward.
DR TJIRIANGE:

We had a discussion in the morning on

language, but there is one thing still that maybe, before
we go to citizenship, can be inserted here and I leave it
up to the lawyers to find a way.

What I am talking about

is that in the whole document it seems there is an absence
of any provision referring to the supremacy of the constitution.

It is mentioned somewhere in the preamble that it

is a fundamental right which we are adopting, but there is
nothing which says that this law is supreme, its law of the
land and everything that is in conflict with such supreme
law is null and void.

So,

I think there is a need to in-

sert a new article here dealing with the supremacy of the
constitution and the relationship towards that supreme law.
CHAIRMAN:

There is a draft here.

This constitution is the

supreme law of Namibia and if any other law is inconsistent
with this constitution,

that other law shall, to the extent

of the inconsistency, be void.
MR RUPPEL:

There is a provision in Clause 24 dealing with

it.
DR TJITENDERO:

I think that is the wording and I think
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this is what we have to give to the lawyers.

Is it appro-

priate where it stands in the middle of the constitution or
should it come where it is encompassing ...
CHAIRMAN:
that,

Yes, in the beginning.

They have taken note of

they will refer to it in the earlier stages.

Citizenship.
MR ANGULA:

No,

I want to be clear on what we have agreed.

Are we going to delete 24 from there and put it at the
beginning, or are we just going to have a statement here
and leave 24 as it is, because 24 refers more to the fundamental rights than to the whole constitution.
CHAIRMAN:

We have said there will be a paragraph inserted

in the beginning just to state that.
MR MUDGE:

Citizenship.

now formulated,

As we read it and as article 4 is

every person born in Namibia before or

after the passing of this constitution, with the exclusion
of persons referred to in the proviso, is a Namibian citizen by birth.

Upon the proper construction of the draft,

the following would then be Namibian citizens by birth: the
child of a tourist who was born in Namibia while the mother
was on a casual visit to the country;

the child born in

Namibia of a citizen of another country who has been in the
country for business, study, occupational or other related
purposes; the child born in Namibia of a person having had
permanent residence in Namibia for many years and had been
and still is residing in Namibia.

I think it is unthink-

able that the children of tourists would qualify for citi-

zenship by birth.
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The last paragraph, it is unthinkable

that children referred to under (a) and (b), the first two
cases that I have mentioned,

should be citizens by birth

whereas persons who have been residing in the country for
decades and who have become South African citizens by
naturalisation should be regarded as aliens.
to focus the attention,

I

just want

I would want to hear what the law-

yers have to say to that.

We have a definite proposal in

as far as citizenship by birth is concerned.

A distinction

should be made between the period preceding the date of
independence and the period thereafter.
that we have discussed that,
ing,

You will remember

and I will suggest the follow-

that every person born in the territory, referred to

in article 1(3), defining the national territory of Namibia
before the date of independence, provided that such a
person shall not be a citizen of Namibia by birth if at the
time of his birth neither of his parents would have been a
citiz~n

of Namibia,

if the constitution had at that time

been in force and any one of his parents was at such time a
person enjoying diplomatic immunity in the aforesaid territory in terms of any law relating to diplomatic privileges,
a career representative,

a person employed in an embassy

and a member seconded to any police, military, security
unit for service, and (b)

every person born in the terri-

tory after the date of independence shall be a citizen by
birth if at the time of his birth any one of his parents is
at such time a citizen of Namibia and shall have been nor-
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mally resident in Namibia for a period of at least five
years.

I think it was an oversight.

Frankly,

I think we

should have another look at that.
Then we have a few other minor problems.

For instan-

ce, no provision is made in the draft constitution to
provide that persons who are not citizens of Namibia by
birth or descent, but who have resided in the aforesaid
territory for many years prior to the date of independence,
and who qualify to vote for members of the Constituent
Assembly will not qualify for citizenship of Namibia.

In

the case of persons who have ordinarily been resident in
aforesaid territory for a continuous period for not less
than five years, has been a South African citizen during
the period referred to in (1)

and applies for registration

as citizen of Namibia within a period of six months after
independence.

You see, we have people in this country who

had no option, they had to register as South African citizens.

They might have preferred to register as citizens of

Namibia, but they couldn't, there was no Namibian citizenship, so they had to register as citizens of South Africa.
Let me just see, I think there is another problem that we
have there.

We foresee problems in the practical implemen-

tation of the provisions of paragraph (d) in as far as it
seems that a marriage by customary law is a marriage recognised by law.

No provision is made in existing legislation

for the registration of customary marriages.

How are we

going to prove whether a particular person is a partner to

a customary marriage?
provision,
marriages.
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In other words, we will have to make

at least for the registration of customary
I am afraid I am getting too long now, we have

to take them one by one.
made in this article,

The last point is that use is

but not only in this article, but

throughout the constitution of the words "the passing of
this constitution",

"the coming into force of this act",

"the date of independence" and "independence",

and we feel

that the words commonly used in drafting of legislation is
the "date of the commencement of this act."

Can't we

throughout the constitution use the words "date of independence"?

We can take them one by one, but I would first

want to hear from the lawyers whether they agree that I am
interpreting the article correctly.

We don't want tourists

coming to the country having babies here and then the people become citizens by birth.

I do not think that was the

idea.
ADV CHASKALSON:
sion,

that was our instruction,

be a citizen,
born,

It is easy enough to include the provianybody born who wants to

if we wish to limit it to people who are

or ordinarily resident or have been resident for a

particular time.

MR MUDGE:

Who would have qualified as citizens.

A tourist

would not qualify for citizenship, so how can his child
qualify for citizenship if he was just on a visit to the
country?

Unless my colleagues feel that those children

must qualify,

I don't know whether that is the idea.

-

ADV CHASKALSON:
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There are some countries where if you

happen to be born in the country, even if you are not a
permanent resident, you do acquire citizenship of that
country.

That we were told is a principle, but if you give

us a different principle we can write again quite easily.
It doesn't present a problem to us, it is only a question
of principle.
MR ANGOLA:

Yes,

I would like to agree with Mr Mudge, as I

usually do,

that citizenship is a serious matter andlper-

haps for a country like ours, as generous as we would like
to be, perhaps there must be a qualification, not just anybody born here.
not qualify.
born,

then I

So, I tend to agree that tourists should

Since I know that my child is about to be
just slip across the border and come here and

then automatically I am a citizen.
there must be a proviso.

But I have a problem with

citizenship by registration.
what that means.

I tend to agree that

I really want to understand

I do know that certain countries have a

shortage of labour.

They can go to Bulgaria or Hungaria,

Poland and get some workers from there and by registration
they become citiiens.

Perhaps that is the idea, but I

don't know what the implications will be for Namibia.

Can

I get something from the lawyers what that means?
DR TJITENDERO:

I agree with what was said before, but I

just wanted to add something on Mr Mudge's second submission concerning the marriages.

There is a view that this

ought not to be included in a constitution.

A particular
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act of citizenship could spell out the details of marriage
and it ought not to stand in the constitution.

I don't

know whether that would meet the concerns that Mr Mudge had
so that we could also shift that with that instruction to
I think I fully agree on the question of the

the drafters.

citizenship as defined,

as long as we recognise or make the

principle very, very clear that our drafters understand it.
For instance, it is true that in some countries, if you are
born in it, you are not entitled to automatic citizenship
but you are entitled to and on that basis you can apply to
become a citizen by birth.

So, it appears that that is not

what we want here, we have to qualify that,

if anything,

as

an instruction to the drafters so that it is very, very
clear.

MR KATJIUONGUA:

There is no provision for how somebody

will renounce, not that you will lose your citizenship, but
under what circumstances a person can renounce citizenship.
Then there was a proviso relating to two years of absence
from the country without a permission of the government,
whether it doesn't sound like pass control and maybe infringes upon the freedom of movement of people in and out
of the country, whether a period of two years is not too
little.

If it takes five years to become a citizen,

whether the same term should not apply for being away from
the country, to be able to lose citizenship.
thing that I

The other

just want to ask the lawyers, and I am not so

sure about it,

just as a matter of opinion:

I have tried

-
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to go through the constitutions of many former colonies,
whether it is Nigeria, Tanzania, Senegal and all these
places, and even the former occupied Federal Republic of
Germany and I have not found,
reason why,

so I

just want to find the

if a child is born out of military of police

officers of the occupying country and one of the parents
happens to be Namibian, whether that child qualifies if one
of the parents is Namibian.

The other thing I have in mind

is, if a child who is not responsible for how his parents
came here -

and maybe that contradicts what Mr Mudge is

saying, but just as a matter of opinion,

I am not a reli-

gious man at all - but whether we are making the children
to pay the debts of their parents, that you restrict
citizenship on those grounds to people, whether it is normally done, especially when you talk about reconciliation
and things like amnesty and that, whether people who are
born out of people who were brought here by colonial powers
at some stage should never become citizens of this country.
It is just a clarification.
MR RUKORO:

Mine is on paragraph (b) on page 6.

It tends

to take care of part of Mr Katjiuongua's problem in the
sense that it is a proviso to (cc), namely that the children of the very people we are talking about themselves
would qualify, whereas their parents would not.
MR MUDGE:
MR RUKORO:

Will you repeat that last sentence?
I was saying that if somebody came here as part

of the South African military or security ...
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We excluded them,

MR MUDGE:

"unless the parents qualified

or would have qualified for citizenship."

You see, we con-

centrated so much on the children of people of served in
the armed forces that we overlooked other people.
make provision for those.

We only

So, I think the first principle

that we have to discuss now, and then the lawyers can forDo we want the children of people who have been an

mulate:

occasional visit to the country and the mother gave birth
to a child during that six weeks or maybe one week in the
territory, do we want those children to become citizens by
birth?

I think we must decide.

If we say yes,

then it is

yes.
MR ANGULA:
MEMBER:

They should have a right.

CHAIRMAN:
first.

They must apply.

There is a question to be decided by the House

Staby is asking whether it is necessary to put all

these things down in the constitution or do we have a
citizenship act which will stipulate all these things?
PROF WIECHERS:

I should think that the principles of ac-

quisition, renouncement and loss of citizenship must be in
your constitution.

It is very important, because the basic

component of a state is its citizens and in order to apply
a constitution to know what a state is, you must know who
are the citizens and is one thing, to my mind,
be in your constitution.

that should

I agree that certain technical

matters - Mr Mudge for instance mentioned the registration
or something of a customary marriage.

That is the kind of
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thing that could be regulated in a citizenship act,
foreseen at page 6 there:

as

"Parliament shall be entitled to

make further provisions not inconsistent with this constitution."

That thing on the registration of a customary

marriage in order to qualify for a child born out of that
customary union,

that could be put in an act, but the

principle of acquisition of citizenship, that must be in
the constitution.
DR TJITENDERO:

I want to say that on the basis of Mr

Mudge's submission, to answer that question,

I think there

are three universal criteria under which an individual acquires citizenship.

First to answer the question,

a child

of a person who is here for six weeks being entitled to
apply for citizenship or to be a citizen.

If we take the

three criteria, number one, of course, universally accepted
is birth, two is bloodties, the other one is naturalisation.

Those are universally accepted everywhere.

What we

need to do is to state the conditions, even if the person
is born here, what is the process that the individual would
go through, what is he entitled to.

But in answer to your

first question whether the person is entitled, if we follow
this conventional approach then the answer would be positive in the sense that the person will be entitled to on
the basis of birth and then the specifics acts would either
accept, confirm or reject on the basis of the subjective
conditions submitted.

So,

I am trying to say that if we

are agreed whether we want to accept these conventional
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terms of as the basis of defining our citizenship or a
combination of them,

then that is taken care of.

But we

will have to in our law stipulate what exactly the individual must do to qualify for that.
MR ANGOLA:

On the question of whether a person who came

here to shoot elephants on somebody's farm and his wife
gives birth, whether that child is entitled to citizenship,
I think this person should apply for naturalisation.

It

must not be automatic.
DR TJIRIANGE:

I do agree with Mr Mudge.that surely we

should be able to say that this person, never mind whether
the child was born here or not,
that right,

if the parents did not have

then the child should not automatically have

that, but it gives him the right at an appropriate time to
apply for naturalisation.
MR MUDGE:

If he still lives in the country.

DR TJIRIANGE:

Yes, but not that he was born here and he

goes to Australia.
citizen,

If he comes back, he is automatically a

I think that is not fair.

What we are trying to

say to our drafters is that no matter that people were born
here.

If they were born from parents who did not have that

right themselves,

the conditions when they need to apply

will be softer, but it is not automatic.
MR RUPPEL:

It is really a question of principle.

We first

have to decide who can be a citizen and then we look at exelusions.

If we say birth qualifies you as a citizen, but

we are not happy with certain cases, like the one mentioned
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then we should say that and then look at how

we are going to deal with it.

One suggestion would be to

say that children born of parents who had not been here
continuously for three or five years before the birth of
that child would not automatically qualify.

Then you cast,

for all practical purposes, a very practical net to keep
out of our waters children who have been born by accident
in this country.

That is a very practical measure, one can

put it in, but we have to separate the question of principle and the question of the exclusions which we want.

If

we muddle up the two we will never get anywhere, we will
just talk in circles.
MR MUDGE:

May I make a proposal?

I think it is along the

lines of what Mr Ruppel has indicated now.

I say we should

say - and this is what we suggest - that every person born
in the territory - I think that is a principle that must
come out very clearly - before the date of independence
shall qualify, provided that such a person shall not be a
citizen of Namibia by birth, if at the time of his birth
neither of his parents would have been a citizen of Namibia
if the constitution had at that time been in force.

In

other words, that means that if the constitution had been
in force,

that person has been in the country for five

years, the mother or the father,

they would have been citi-

zens.

It is the same thing that Mr Ruppel has now sugges-

ted.

But the following will be excluded:

A person en-

joying diplomatic immunity, a career representative, a per-
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that, we make provision for the children of diplomats, but
not for the people who employed by diplomatic missions and a member seconded to any police force, military or
security unit for service in the aforesaid territory.
Those are the people who are disqualified even if they are
born in Namibia.

ADV CHASKALSON:

I have a practical problem.

You will have

a number of people who might be ordinarily resident,

might

even have permanent residence but may not be citizens.
They may have come to live in Namibia, they may not yet
have qualified for citizenship, they may be ordinarily
resident in Namibia and they have been there for some years
and if their children are born, you want to exclude those
children.
MR MUDGE:

Well,

if you have a problem with people who have

been living in the country as ordinary residents for five
years and you don't have a problem with people who have
been in the country for a week,

ADV CHASKALSON:
other.

No,

then we are not consistent.

I think we are misunderstanding each

What I am saying is that on your formulation,

if

the mother and father had been in the country for five
years but are not Namibian citizens and the child is then
born,

that child would not be a Namibian citizen.

In other

words, your requirement is really descent and not birth.
MR MUDGE:

But they would have qualified for citizenship.

ADV CHASKALSON:

I think there is a distinction between
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citizenship by birth and citizenship by descent.

If you

require one parent to be a Namibian citizen, then you are
talking about descent.
May

MR MUDGE:

in.

I

say this,

this is where formulation comes

I think what I wanted to get across to the lawyers,

birth is not enough,

I think we agree, but now we have

children born out of parents who were not necessarily citizens because there was no Namibian citizenship at that
time.

But if this constitution would have been in force at

the time,

if those parents or one of them would have quali-

fied for citizenship, then those children will also qualify
to become citizens by birth.
together.

I think we are still

That is the whole story,

that is what I want to

suggest.
ADV. CHASKALSON:

There is one other category and that is

people who are born in Namibia whose parents have been
living here for some years but who are not yet citizens of
Namibia.

The question is, do you want to include somebody

who is born in Namibia, whose parents have been here for a
number of years but are not Namibian citizens, or do you
want the parents to be Namibian citizens as well?
MR MUDGE:

Therefore I make a distinction between the

situation before independence and the situation after independence.
ADV CHASKALSON:
MR MUDGE:

Let's take after independence.

After independence mere residents will not be

enough, then they will have to apply for citizenship.
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ADV CHASKALSON:

of a citizen to be a citizen?
Yes, or a person who will qualify to become a

MR MUDGE:

citizen if the constitution would have been in force.
MRS ITHANA:

It is on the last part of Mr Mudge's proposal.

He talked about people who are employed by diplomatic missions.

The diplomatic missions sometimes employ local

people.
MR BARNES:

But then they would have been born here,

they

would be citizens.
MR RUPPEL:

I am happy to hear that the honourable Mr Mudge

agrees with me,

but there is one small distinction which is

necessary, because it seems he is not agreeing totally.

I

am a proponent of the principle of citizenship by birth,
but then there should be some exceptions which should be
provided in here.
simple as possible.

I am a strong proponent for having it as
If we introduce the question of

citizenship and we have somebody who has stayed here for
seven years and could have possibly applied for naturalisation under some naturalisation act,

there can be hundreds

of provisions there which we have to check and see whether
he is a person who would be a fit citizen for this country
and whether we would bestow citizenship by naturalisation
on him.

But that is a test which we then, every time a

child has been born of people who stayed here for longer
than five years, would have to check through.

It would be

a very cumbersome and complicated process and it would also
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deviate from the principle that birth is basically the test
plus a number of years.

If you have that it is simple,

because you can just see when the child was born here and
see when the parents came here and continuously stayed
until the child's birth, does it comply with the time-limit
or doesn't it.

It is simple and straightforward.

But we

come with a citizenship, I am afraid, in which we introduce
a number of complicated factors and we may even deviate
from the principle that we have adopted,
I

namely birthright.

just want to make it very clear that that is my proposal.

MR ANGULA:

I am not aware that we agreed to the principle

of citizenship by mere birth, I am not aware of that.

I am

aware that we agreed upon citizenship on the basis of descent.

Then we have the problem raised by my good friend

Biwa here about those children of ours who were born somewhere.

When they get their own children and these children

happen to go outside Namibia, what will become of those
children?

I thought the best principle was citizenship by

descent, straightforward.

Citizenship by birth you still

have to apply for naturalisation.
it.

That is how I understood

Then you have certain categories of people who could

probably have qualified to be Namibian
was there.
paper.

c~tizenship

if it

I believe it was there, but it was not on

They came here because of different reasons, like

army service and we are trying to say their children should
not qualify unless they apply in certain circumstances.
So, my submission is that citizens by descent, straight-
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Any other citizenship by application.

Then we

can put the qualifications, five years or what.
MR KATJIUONGUA:
and it says:

I have the 1979 constitution of Nigeria

"Citizenship by birth:

The following persons

are citizens of Nigeria by birth namely (a)

every person born in Nigeria before the date of independence, either of whose parents or any of whose
grandparents belonged to a ...... of Nigeria, provided
that the person shall not become a citizen of Nigeria
by virtue of this section if neither of his parents
nor any of his grandparents was born in Nigeria;

(b)

every person born in Nigeria after the date of independence, either of his parents or any of his grandparents is a citizen of Nigeria and every person born
outside Nigeria, either of whose parents is a citizen
of Nigeria.

In this section the date of independence

means the first day of October 1979.
Then it has something on persons deemed to be Nigerian
citizens:
For the purpose of this chapter a parent or grandparent of a person shall be deemed to be a citizen of
Nigeria if at the time of the birth of that person
such person or grandperson would have possessed that
status by birth if he had been alive on the date of
independence.
CHAIRMAN:

We must agree on the principle.

very patriotic,

I know you are

this country is so beautiful, everybody

- 108 -

wants to stay here.

So let's define the categories and

leave it to the lawyers.

The principle is that you must be

born here,

that is automatic.

qualified,

as Mr Mudge stated.

That is by descent.

If your parents would have
We are agreed on that.

To distinguish the other who may be

born here but do not qualify,

let's say descent and born.

That is automatic citizenship now, descent and born here.
Then any other person who is born here after independence
is automatically a citizen.

My problem is when you are

going to deny a person who might have been visiting or who
might have been resident here and they get a child born
here.

He must also ...

MR MUDGE:

There is no doubt about it.

If the father or

the mother has been resident in the country for some time
and would have qualified for citizenship ...
CHAIRMAN:

No, suppose they don't want to take citizenship,

they are here for ten years, but they want to keep their
citizenship of their own country, but their child was born
here, wouldn't he qualify?
MR RUKORO:

Do we intend to ratify the Convention on the

Elimination of Statelessness?
CHAIRMAN:

What I am trying to say is that we have those

categories, we accept them.

Then the qualifications, I

think the lawyers have listened to us enough.
ADV CHASKALSON:

If somebody was born here and you don't

want to include tourists, what is the criterium to be according to which people born here with parents who are not
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residence for a number of years?

Is it

If so, how long?

Five years.

MEMBER:

MR RUPPEL:

No,

let's face it, what we want to exclude is

accidental birth.

That is if somebody comes here for six

weeks to shoot elephants on Mr Angula's farm.

We can even

take three months or seven months, but we must have a safe
barrier to exclude accidental birth.
Can we then say normally resident in the terri-

MR MUDGE:
tory.
MR RUPPEL:

Yes,

anyone whose parents were resident here

for a period in excess of two years.
MR MUDGE:

If that would be our policy, then I think we

must forget about the time-limit.

Then we must say the

person must not be an occasional visitor, but he must have
been, to use the legal term, legally resident in the country or ordinarily resident in the country.
MEMBER:

Domicile ...

ADV CHASKALSON:
and domicile.

There is a difference between residence
Domicile means you intend this to be your

home, residence means it is your ordinary place of residence.

So we need an instruction on that.

MR MUDGE:

If he makes this country his home and then after

one year the child is born.
MEMBER:

That is domicile.

PROF WIECHERS:
cile.

I am happy.

I would suggest that you don't use domi-

Domicile is very vague.

People can be out of the
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country for years and still have their domicile here.
resident means living here physically.

Only

That is what you

really want.
I think our lawyers should look at that.

MR MUDGE:

ADV CHASKALSON:

We can say ordinarily resident but then we

would need to know how many years of ordinary residence you
would want.
MR BESSINGER:

I see we go in circles and I think many

people have been writing constitutions before us, they have
probably gone through the same circles.

The question that

I would want to lawyers to address, some countries in their
constitutions state that if a person is born in the country
they have a right to become citizens.
automatic one.

That right is not an

They have a right to become citizens, which

means regardless of the fact that his parents are not Namibians or not Americans, he has a right to become.

He

doesn't acquire an automatic right, but he has a right to
become.

There are certain problems, surely, that goes hand

in hand with that factor of having someone born in your
country who is now in a state of statelessness.

What and

how does the presence of that person that is now stateless
and resides within your country - he has been born, he is
not a citizen of your country, he hasn't been registered
anywhere, he is twenty years old, what laws and which constitution governs his life?

Is that not the fundamental

problem that overcomes some of these problems?

I am asking

a question as to why these things are being done.
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I think citizenship really gives a person

the right to be in the country.
citizen of the country,

So if a person is not a

that person could under certain

circumstances be liable to be deported.

The question would

then be to where that person be deported and you can get
into a lot of difficulties there if there is no country
which is willing to accept that person.

But obviously,

anybody who is in Namibia is subject to the law of Namibia.
So, citizenship is essentially the right to take part in
political activity, the right to vote and the right to remain in Namibia indefinitely.

Those are the fundamental

rights.
CHAIRMAN:

We now have to move one.

Article 4(l)(a), any

objection?
MR MUDGE:
draft.

I would plead that we do not now look at the

It might be necessary for the legal advisors to re-

draft according to the principle that we have accepted.

It

is now difficult for me to say I agree with this or that
particular paragraph.

The way you put it, I think is the

correct way, that we accept the principle and there are
another two categories of persons that I want to refer to
as well, but then I come to citizenship by registration or
naturalisation.

I am happy now with the decision on birth.

ADV CHASKALSON:

Is the principle that casual births should

be excluded but others should be accepted?
CHAIRMAN:

Yes.

MR MUDGE:

May I then put my other point?

I think now we
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can leave it to the lawyers.

According to us, and we might

be wrong, but I want to ask the lawyers, no provision is
made in the draft constitution for persons who are not
citizens of Namibia by birth or by descent, but who have
been living in the country for many years prior to the date
of independence, do not qualify for citizenship.
ADV. CHASKALSON:

There is a provision for naturalisation

in respect of such persons, there is no automatic right.
MR MUDGE:

We are of the opinion that provision should be

made for citizenship by registration by people who have
been ordinarily resident in the territory for a continuous
period of not less than five years immediately prior to
independence, who has been a South African citizen during
the period - not because they wanted to, but because they
had to be a South African citizen - and who applies for
registration as a citizen of Namibia within a period of six
months after the date of independence.
ADV CHASKALSON:

The only provision covering that category

is in subarticle (2) on page 7.

It is a provision dealing

with citizenship by naturalisation for people who are
resident and who have been resident for not less than five
years.

There is no right of citizenship.

tion is now drafted there is no right vested in such persons.

.

As the constitu-

They are entitled to apply for naturalisation and

the naturalisation law will define the criteria.
MR MUDGE:

Is that correct?

CHAIRMAN:

It should be, because we are talking about a
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voting in the elections, and there were other sections of
Namibians also who were denied all that.
MR BARNES:

The question here is particularly about the

people who have been resident in the country many years
before the date of independence.

This is a one-time orovi-

sion and they have to apply for naturalisation.

So,

the

question remains, these people have been in the country for
many years, they were afforded the opportunity to vote,

as

a result of that vote we are sitting here today.
MR MUDGE:
MR BARNES:

Could it be for fifty years?
Provision should be made in the constitution

that those people can apply within six months after the
date of independence.

If they fail to do that, then of

course they miss the boat,

then they will have to apply for

naturalisation.
DR TJITENDERO:

I think if we open up our discussion to

look at the whole issue in a general sense we will not have
difficulties.

For example, these criteria that we are dis-

cussing should not only be seen in relation to Namibia/
South Africa.

It should be seen as an application world-

wide for anybody who has been here and who will be affected
by that condition.

Number two:

Again as we sit here we

are told that there is no Namibian citizenship, but consciously and deliberately some of us have never accepted inasmuch as some of us may be travelling with South African
passports.

You may arrive in Johannesburg today,

that
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passport you are carrying, does one have an automatic right
to go and live in Soweto in South Africa?

We have to look

at the overall implications of state to state reciprocal
relationships.

We shouldn't focus on South Africa, I think

that will give us a distorted view and I am trying to say
that this is adequately stated.

The person on the basis
That

that he or she has spent in this country is entitled.

entitled means naturalisation and there will be stipulations.

Some people will have an advantage because they

have lived here anyway,

and this is why I wanted in the

first place domicile because at least that has an intent as
compared to ordinary residential requirement.

If you· have

lived in a country for five years or more and you are still
saying you are resident,

there must be some reason, because

obviously you don't want to become a citizen or a permanent
resident, whatever the legal requirements are.
domicile status, obviously,

With a

you have stated an intention

that if conditions become bad,

I do intend to live here

for as long as I live.
MR ANGOLA:

I thought what Mr Mudge is saying is that a

person was living in Namibia for a number of years.

If

there were formal Namibian citizenship, this person would
have qualified to be a citizen or could have applied to be
a citizen.

I thought that kind of person is taken care of

by 1 (b) .
MR MUDGE:
sation.

But 'they would have to apply then for naturali-
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No, l(b) first.
No, that is only people who were born here.

PROF WIECHERS:
MR ANGULA:

Oh, I see.

What is wrong with naturalisation?

We are talking about their fundamental right.

Is it a

fundamental right for somebody who has been all the time
regarding himself a citizen of another country to automatically have that right to be a Namibian citizen,
go and register?
MR RUKORO:

just to

What do you do in order to register?

Well, my problem is, if we proceed from the

premise, as I think we do,

that mere birth cannot confer

automatic citizenship, you need to apply, how on earth can
we then say that mere residence, after having been here for
five years confers automatic citizenship, rather than entitles you to apply for citizenship.

In that case I think

that the provisions of subarticle (2) on page 7 really
takes care of that problem, that you cannot automatically
b~co~e

a citizen, you must apply for it, and the only way

to do so is by a process known as naturalisation.
MR STABY:

The problem here, as I see it, is that we have

two types of potential citizens in terms of paragraph 2 on
page 7.

The one person is that person who have lived here

for five years, he has come from the USA or Brazil and he
can then apply for naturalisation if he wishes to do so, he
has a choice.

But we have another category of person who,

I believe, is entitled to claim citizenship.

For instance,

there are a few thousand German passport holders in this
country, some of them who have lived here since 1935, who
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has never become a South African citizen and who sees
Namibia as his homeland, his fatherland.

That sort of

person I think should be entitled to claim citizenship and
not necessarily apply for naturalisation having lived here
for a generation and more.

I think there is this category.

How precisely how one handles this and how you define it I
wouldn't be able to tell you at this point in time.

All

that I am suggesting is that there are some people who have
to apply for citizenship by naturalisation and I think for
historic reasons there is a second category of person who
is entitled to claim citizenship by virtue of his residence
here, by virtue of his commitment to the country, etc.
MR KATJIUONGUA:

Again the reference to the Nigerian con-

stitution of 1979.

I think maybe for the sake of clarity

if in the constitution we can divide the different categories so that they are not mixed up.
resident and the other has to apply.

One day you have a
I think if we sepa-

rate these things and say the category of citizenship by
birth or descent, a subheading on its own, as the Nigerians
do.

Then they also have citizenship by registration and

they enumerate a number of conditions how a person can become a citizen by registration.

Then they also have a

citizenship by naturalisation, also a category on its own,
and they also have a category "avoidance of duel citizenship," deprivation of citizenship and persons deemed to be
Nigerian citizens.

They have different categories and I

think once we make that categorisation everything falls
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into place.

What you have to decide here,

PROF WIECHERS:
me,

it seems to

apart from birth, descent, naturalisation, do you want

to have a one and only category of people who lived here
for five years before independence permanently and they
qualify, but there is the onus on them within six months
after independence to register.
that category or not?

That is all.

I can't personally see,

Do you want
if you want

that category, why it should be restricted to ex-South
Africans.

It could,

as Mr Staby said, be a one and only

category by registration, that is all.
CHAIRMAN:

I think we have a concrete proposal here, that

we now instruct our lawyers to look at this constitution. I
think they have a sense of the argument, what we are concerned about,

and categorise it that way.

MR MUDGE: Only one point, we need not discuss it.

Provi-

sion should be made for the renunciation of Namibian citizenship by persons who are citizens and who do not desire
to be citizens any longer.
to denounce his citizenship?
right.

Must the person have the right
I think he should have the

Then we must make provision for it.

ADV CHASKALSON:

I

just want to make a hundred percent

sure, are we now instructed to include in your provision a
category on registration?
MEMBER:

Yes.

ADV CHASKALSON:

There is another important principle here

and it must be realised that once this constitution is
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adopted, especially in the light of the fact that you
pointed out you need a clause on the supreme status of the
constitution, you can't by subsequent law on citizenship
enact laws that will be in conflict with the constitution.
The principles must be clear and no subsequent law can then
be valid if it is in conflict with the constitution.

So

once registration is in, it is in.
The point is this,

CHAIRMAN:

you can go to Zambia today,

there are people who were given a chance.

Everybody who

were in Zambia with independence must apply,
foreigners.

those who are

Some did not want to become citizens, they

cannot be forced.

Their children are being born there, but

they still have British citizenship.
become Zambians.

They didn't want to

They have been in Zambia for 30 years,

working there, contributing to the welfare of the country
but they never took up citizenship.

The same applies here.

There are some Germans who have been here who carry West
German passports, but they contributed to this country, but
they didn't want to break the umbical cord.

We also want

to instill patriotism in this country.

ADV CHASKALSON:

There are really two criteria which need

to write up and that is for citizenship by registration
must you renounce any other citizenship?
MEMBERS:

Yes.

ADV CHASKALSON:

That is one criteria and the second one

is, what period of residence?
things.

There seems to be three

Secondly, what period of residence do you have in
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mind?

We have had five years and twenty years mentioned.

MEMBERS:
CHAIRMAN:

Five years.
Can we decide on how long a person will require

before registering?
MEMBERS:
MR MUDGE:

Five years.
May I point out,

ADV CHASKALSON:

this is a one-time problem.

That is the third question,

is it to be a

transitional provision only for people who are resident at
date of independence?
MR MUDGE:

No, this is only before independence.

This is a

one-time arrangement, after that five years.
PROF WIECHERS:

On a point of order, I heard that you said

this category people must renounce other citizenships, but
you don't expect this from any other person who is born
here.

Many of the people will have double nationality.

You must just make sure, do you expect this category of
people to renounce double citizenship?

Do you want to have

the renouncement of double citizenship throughout or just
for these people?
MEMBERS:
MR MUDGE:

Why these people?

Throughout.
May I ask, I don't want to have any other

citizenship, I think it is wrong to have duel citizenship,
but how do you lose your citizenship?
problem.

This is not our

We give citizenship to our people or not.

If

another country is prepared to do the same, why should we
worry about that?
problem.

That is their problem, it is not our

-
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Our country provides that if you apply for

citizenship of another country you lose your citizenship.
MR MUDGE:

Are you sure about that?

If you apply for

citizenship here you will lose your citizenship in South
Africa?

That is their right.

for that,

If they have a law providing

then we have to accept it.

PROF WIECHERS:

Double citizenship is this way.

cannot do anything about other country's law.
say is that we won't have double citizens.

Namibia
All you can

If a child is

born here and becomes a Namibian citizen, but under Zambian or South African laws such a child also qualifies as a
Zambian or Zimbabwian or South African citizen by descent,
do you expect that Namibian citizen by birth then to be a
Namibian citizen by birth, he has to renounce any other
citizenship that has been conferred upon him by other countries.

That seems a bit harsh for you to say "you cannot

under any condition be a Namibian citizen before you have
not renounced all the other possibilities of citizenship
that has been conferred on you by other countries."
CHAIRMAN:

What will happen if this child will be reaching

the age of conscripting in the army and he happens to be
out of this country, and under that country's law he has to
serve and we have a war.

Where is he going to fight?

It

is because of that.
PROF WIECHERS:

That is why there must be an important in-

dependent provision which is lacking here, of renouncement
of citizenship.

That is a human right.

Apart from any-
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thing else it is renouncing of Namibian citizenship.

Every

Namibian citizen, whether by birth, descent, registration,
must have the right to renounce, and generally it is
cloaked in the form that you renounce citizenship but you
still incur any liabilities which will flow from obedience
to the law.

If you live in this country, you renounce

Namibian citizenship, you still owe obedience and allegience to the laws of this country, but that is an independent
human right to renounce.
wants to make,

What the committee now apparently

and that is far-reaching,

that in order to

be a Namibian citizen either by birth, descent, registration or naturalisation, you have got to renounce other
citizenships and that seems to me very far-reaching.
MR ANGULA:

My layman's understanding of what we are saying

is this, that once you acquire Namibian citizenship you
should nQt acquire other citizenship.

Once you acquire

Namibian citizenship you renounce Namibian citizenship,
this is my understanding,

and if that is the correct under-

standing of the House then there is no need for renouncing
because you renounce by acquiring another citizenship.

You

renounce Namibian citizenship because you want to become a
citizen of another country.

Once you become a citizen of

that country you are no more a Namibian citizen.
MR KATJIUONGUA:

I think on page 7 we say you lose Namibian

citizenship if you acquire citizenship of any other country.

Here the Nigerians say avoidance of dual citizenship:

"Subject to the other provisions of this section, I person
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shall forfeit forthwith his Nigerian citizenship if he acquires or retains the citizenship or nationality of a country other than Nigeria."
PROF ERASMUS:

I just want to make clear, if a person by

some voluntary act of his own obtains the citizenship of
another country, that implies a disqualification here, but
if by the automatic working of the law of another country,
over which he has no control and over which this country,
Namibia, has no control,

if that can have the result of

putting him in a category of also being a citizen of that
country, because that is possible, International Law makes
all countries sovereign, do you want to draw a distinction
between those two categories?

If he by a voluntary act of

his own achieves the citizenship of another country, I can
understand it, but if by the automatic working of the law
it happens, what then?
MR ANGULA:

Yes, actually we have a special problem here,

being a realist, of people who are involved here.

As far

as they are concerned they are Namibian citizens, as far as
South Africa is concerned they are South African citizens.
When conscription comes we will have a special problem, a
reality.

I don't know, I don't have an answer.

MR GURIRAB:

I want an example of this kind of situation

whereby some international situation citizenship other than
Namibian citizenship should accrue to me.

I cannot foresee

that kind of situation.
CHAIRMAN:

If a child of a Zimbamwian is born here, not of
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may be Namibian by birth, but Zimbabwe says any citizen or
a child who is from a citizen of Zimbabwe will retain
citizenship.
MR BARNES:

I think Mr Angula's problem is also my problem

with the Walvis Bay resident and this is where registration
solves that problem, because if the inhabitants of Walvis
Bay that sees themselves as Namibian citizenship, apply for
citizenship by registration,

I think it will solve that

problem that South Africa cannot conscript them because
they are not South African citizens.
DR TJITENDERO:

I think the Walvis Bay example doesn't hold

under the discussion.

That is a disputed area.

I think

what was referred to here is what would hold in terms of
helping us understand what we are talking about, and I was
going to say that even in that case where a child is born
here, we are talking as if there is an automatic acquisition of citizenship.

I think many countries do allow for

the voting age.

The individual will have to make a con-

science choice:

I was born in Namibia so many years ago, I

went to school here, now that I am 18 years old the process
starts.

So, the child can be born, but while he has not

reached the adult age, he or she still retains those options that eventually at some point in time they can exercise, whereas the entitlement is there in terms of their
birth.

But it is not automatic.

different countries,

My children were born in

I have lived in other countries for

-

more than 25 years,
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I still have that unstated citizenship

of Namibia, I have always believed in it.

So if we bring

in the Walvis Bay question, which is a disputed area, it
does not help us here.

We should stay in terms of what is

legal and where courts can determine things in terms of
their natoinal law.
CHAIRMAN:

I think this is a very important issue, we have

exhausted it.
blems.

I think the lawyers have sense of our pro-

We are referring them to the Nigerian draft of 1979

to categorise these areas.

Now we have debated the issue

and they have sense of the worries.
MR MUDGE:

And the point made by Prof Erasmus must be taken

into account.

If you only look at paragrah 5 on page 7, we

have a provision providing that article 4 hereof shall not
operate to deprive any person of his citizenship where such
citizenship has been acquired or deemed to have acquired by
birth.

Now it could have been the other way around.

There

might be such a provision in South Africa and now you become a citizen of Namibia and they might have a provision
saying that you cannot be deprived.

So, there might be a

situation, but I am quite happy to leave it to the lawyers.
I think we have indicated we want to be consistent and our
delegation was influenced very much by the fact that a
child of a tourist could become a citizen, while at the
same time it was very difficult for any other person to
become a citizen.

Once we have removed the one, many of

our problems were solved.

But I think we must only be con-
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who have no stake or interest in the country and make it
very difficult for those people who have been in the country for fifty years.

As long as we are consistent,

then we

are happy.
MR RUKORO:

I am trying to get my mind clear on the ques-

tion of registration.

I think we have given instruction

that "you will come up with something."

I

just want to put

on record that I want to reserve my right to take a close
look at that particular draft, so that the chairman should
not rule me out next time when I want to address that question, because up to now we have been agreeing to things on
the basis that these are final agreements.

I just want to

make sure, because I don't have instructions from my party
on this type of citizenship.
ADV CHASKALSON:

Do I understand that there is a sense that

people shouldn't lose their citizenship if,

as a result of

the operation of law, they acquire citizenship somewhere
else, but they should lose Namibian citizenship if as a
result of a voluntary act they acquire it somewhere else?
CHAIRMAN:

Yes.

ADV CHASKALSON:

And that as far as registration is

concerned, it is more akin to a voluntary act than an automatic one.

In some way you want us to incorporate that

into what we are drafting.
CHAIRMAN:

If that explanation from the lawyer is agreed

nobody will come back to it.

So decided.
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If there is still a small difference we can

change that later, we can.amend the constitution in future.
Customary marriages, did we agree that there should be an
act?
CHAIRMAN:

That must be in the act,

the marriage must be

taken out of here.
ADV CHASKALSON:
CHAIRMAN:

All marriages or only customary marriages?

No, even the marriage of convenience.

ADV CHASKALSON:

Those are out, but there was some sugges-

tion that customary marriages should be registered.
MR MUDGE:

If they are not registered,

can prove it.

there is no way you

Then I bring a girl and I just tell the

registration officials that we have been partners in a customary marriage, and my friends of the Caprivi bring five
of them.
MR BARNES:

Is it accepted now that customary marriages

should be registered?
CHAIRMAN:

We are taking all the marriages out from here.

ADV CHASKALSON:
DR TJITENDERO:

No, you got to have some in.
I want to move formally that we take out

the issues related to marriages and put them under acts of
parliaments, specifically stipulating ...
ADV CHASKALSON:

Then you don't have a constitutional right

by marriage.
PROF WIECHERS:

I think what is meant, it stays, but the

procedure for registration,

that could be in the other act.

But I suggest that at page 6 at the bottom we simply make

127 -

sure and say for the purposes of subarticle so and so, a
registered marriage by customary law shall be deemed to be
a marriage.
DR TJITENDERO:

The reason why we were trying to suggest

this is that we have earlier stated that this is the
supreme law of the land and you know the variations when it
comes to customary law.

There might be a situation whereby

a practice goes contrary to the constitutional law, which
is the law of the land and we want to leave the stipulations to the specific acts of parliament.

The general

principle being stated in the constitution, that will be
acceptable, but not the specifics, going to the specifics
of customary law, this law and that.

I think that will not

be consistent.
MR ANGULA:

I think perhaps we can address that issue by

saying a customary marriage which could be verified.
can be verified by a witness, a chief.

It

Customary laws have

serious consequences in our society, and if we just say
"leave them out" and you say "I am going to legislate" and
somebody comes up and says it is against the constitution,
then you are in trouble.
ADV CHASKALSON:

I think there is a possible solution and

that is to write in a provision that by act of parliament
requirements for a customary marriage may be defined.
doesn't mean that it has to be.

It

In other words, we take

the power in the constitution to derogate from what might
or might not otherwise be understood as customary law, or
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it can be expanded.
DR TJIRIANGE:

Can-you repeat that?

ADV CHASKALSON:

That by act of parliament requirements for

customary marriage may be defined.

If there is no defini-

tion and if you prove to a court that it is customary law,
it is all right, but parliament can actually define it
without the definition being declared unconstitutional.
DR TJIRIANGE:

I don't know what you mean by that, but if

customary marriage has to be defined by act of parliament
and it is customary because it follows certain customs because what is customary for certain people is not customary for others.

That is why it is customary.

that, if you legislate for the custom,

If you do

I have a problem

there.
MRS ITHANA:

If an Angolan has to come here just because of

customary marriage,
CHAIRMAN:

there are other things involved.

It is done in the United States right now.

Indians don't even have to be in love,

West

it is a question of

money-making that a West Indian person can marry an American, give her money and they don't have anything in common.
Afterwards he is allowed to stay in America and that is.
That is a marriage of convenience.
customary law.

I

The same can happen by

just cross over and bring my girlfriend

from Zambia.
MR BIWA:

My problem is slightly different.

If customary

union is .... , I have no problem, but the problem is that
some customs permit politically.

In terms of these provi-
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wifes and bring them into the country.

How are we going to

control that?
MR BARNES:
MR BIWA:
CHAIRMAN:

By registration.
Any number?
They cannot afford it financially.

Do we take

customary marriage out?
DR TJITENDERO:

Taking the Zambian example into account,

I

think we have already agreed that we want to state at least
this institution must be protected by the constitution.
The specific arrangements and acts determining the definition and relations should be left to the act of parliament,
and I think subsequently a legal commission would have to
go into it to try to define what is acceptable and recognisable within the customary practices after independence.
So there will be a guideline.

It is not everything that is

going to be accepted on the basis of customary law.

The

customary law will be defined and recognised by the courts
here.

So,

I don't see any difficulty in that.

I would

like to submit that we leave the recognition and the principle of it in the constitution and leave the specifics and
regulation to the acts of parliament.
MR BESSINGER:

Having gone through this document, it seems

to me the only area where these customary laws or practices, because I don't know whether they are really laws, and
because of the diversity of our community, it is the only
occasion where reference is made to customary law and
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customary practices to marriage.

If we accommodate the

issue of customary marriage or union in one part of the
constitution, how far would we allow customary practices
and laws to affect the rest of the constitution?
The answer is somewhere in the document, that

MR RUKORO:

we recognise customary law except to the extent of the conflict with the constitution.
The principles are understood and our problem

CHAIRMAN:

areas by the lawyers sitting here.
they are going to categorise now.
customary marriages.

We have agreed that
It is now only these

Maybe we simply have to create a

healthy society and progressive one ..
MR ANGOLA:

I think the suggestion made by Adv Chaskalson

was a good one, because it leaves it up to parliament to
make or not to make.
ned,

As far as customary laws are cancer-

this affects a small number of our people.

few people who marry under that kind of thing.

It is very
So, it is

up to parliament to decide when it comes to a certain area
and there is a conflict, to enact a law in order to define
what it is.
MR BIWA:

So, why don't we just leave it there?

I think customary law does not come in conflict

with common law.

The only problem is there will be an in-

flux of some other people.

So I think we have to request

the learned colleagues to limit perhaps ..•
MEMBER:
CHAIRMAN:

The number of wifes.
There is a suggestion here, if it becomes a

problem the parliament passes a law.

,,
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CHAIRMAN:

My problem is with (aa).

That is out.
Otherwise you have marriages of conve-

ADV CHASKALSON:
nience.
MR MUDGE:

Let's face it, this is a very complex problem we

are discussing now which might affect people in this country, because whether it is a practice or custom, it is
going to affect people.

Somehow we have to find an answer.

It is no use going through this paragraph and deciding on
all the detail,

and then we have one paragraph where we can

do injustice to people or we might even make it easy for
people to illegally become citizens.

We cannot leave it to

the lawyers, I think that is unfair, and say whatever they
decide we will accept.

I think we should do a little more

investigation, maybe look at other constitutions, look at
what is done in other countries.
CHAIRMAN:

We have done that, when are we going to finish

the constitution?
MR MUDGE:

No, this is only one point.

I don't mind, if

you want to decide no customary marriage will be recognised, you are free to do so, but I tell you you are in for
trouble.
MR BARNES:

The object of the discussion is (a), we accept

customary marriages, it is a fact,

it is in the country.

Now we want to make it easier for the courts of law, because somewhere it says no husband can give evidence
against his wife and no wife can give evidence against her

- 132 husband, but then the same article would say, which also
includes marriage by customary law.

To solve that problem

which we will come to, if we say that we recognise customary marriage that has been registered and the details will
be in an act of parliament, but we only put the principle
in the constitution,

the recognition of customary marriages

that have been registered,

then when we get to parliament

and then we can prevent these lots of wifes or other problems.

May I address another matter which I tried not to

do here?

On the social side of our country you have this

problem - and I am sure some of the members here will not
agree with me as a result of situations that do exist where they have difficulty in getting a man to meet his
responsibility for his illegitimate children.

If it was a

customary marriage that has been registered, the court can
put some hold on him.

These are long term problems that we

are solving in the constitution.

My humble submission is:

Let's accept customary marriage that is registered.

When

we get to parliament we can go into the detail.
CHAIRMAN:
MR RUKORO:

I think it must be registered.
The marriage is customary exactly because it is

not registered.

It is one of the factors.

The moment you

are going to require that it also presumes that our society
has no other ways of proving that a particular customary
union is really a valid one.

It can be proved because

customary unions do not take place somewhere in a private
room, you have a whole village, the chief, the headmen, a
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your problem of proving in court.
requirements of registration.
ry.

But you don't bring in

Then it is no more customa-

Then you just ban customary unions altogether.

CHAIRMAN:

This is a part of this society's problems, so

there will be customary marriages.

You cannot draft a con-

stitution outside the norms of a society.
Just for clarity's sake, if we accept customary

MR BARNES:

marriages which will be recognised by registration, nothing
prevents the majority party to say that up to that date any
customary marriage that is not registered will not be recognised.
MR ANGOLA:

I thought we have resolved this issue of cus-

tomary laws.
and draft,

I thought we said the colleagues should go

put in something there to say that the defini-

tion will be left an act of parliament, if the parliament
so wishes.

I thought this is what we have agreed upon.

will assure you,

I

according to Mr Mudge about 90% of our

people are Christians, Christians don't marry by customary
laws.

Once you do that in my congregation you are ex-

communicated.
MR MUDGE:

You are to marry properly in church.

Maybe you have lost contact with the people of

the country, Mr Angula.
CHAIRMAN:

We have exhausted this topic.

We are going to

leave it to the lawyers to draft the law covering customary
law, but we will refer it to parliament.
determine customary marriage.

Parliament will

- 134 MR RUPPEL: What it is for purposes of citizenshin.
the parliament can do, why not?
act.

That

For the purposes of that

As long as it is in the constitution that there

should be an act for the majority of people who are in that
group, but not opening the floodgates.
problem with this form of marriage.
by an act.
CHAIRMAN:

That is the whole

It must be regulated

I see no problem with that.
We go to Part II.
Part II will become Chapter 2.

MR KATJIUONGUA:

First I

suggest that we have a heading "Fundamental Rights" and
take out "and Freedoms."
no 2:

That is proposal no 1.

Proposal

I think everything that stands on page 8 to page

17(4)(c) should all be grouped together in one article.
There we should have fundamental rights and freedoms as the
heading of article 5.

On page 14 we have again fundamental

freedoms, but the heading is "Fundamental Rights and Freedoms."

That is why I prefer that all those things from

page 8 to 17(4)(c) should all be under one, so that the
articles can follow each other, that they should not be
broken inbetween.
14, article 14,

I really think that as it stands on page

"all persons have the right", I think we

should take out "which shall be exercised subject to the
law of Namibia."

I want us to take that condition out.

I

think it says on page 16, article 19 that there are some
restrictions there.

This only applies in the case of cul-

ture, but I think it should apply in the case of all the
laws:

"That the rights protected in this article do not
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and just ends there.
omissions.

I am not very satisfied about certain

Maybe the rights of women, we have omitted

those things,

and I think the rights of unions are not very

well spelled out.

But never mind,

important omissions,

apart from those very

the rights of women,

equality before the law,

apart from

I think we should express some-

thing more on that and the rights of unions.

But I think

they should all be in one order under one heading.
MR RUPPEL:

I am not addressing myself to the reorganisa-

tion of the titles and headings, but the second point,
article 14, this important proviso "subject to law".
it says,

What

it says he shall have the right to exercise his

rights, but you exercise them subject to laws which regulate certain aspects of it.

Surely like meetings, you have

the right to exercise the right to hold meetings, but there
may oe laws which prescribe certain provisions.

That is

what is meant there,

subject to law.

aspect as I see it.

It is not touching on the substance of

the right.

It is a procedural

That is regulated somewhere else,

principle, this nice Latin phrase, inclusio.
exclusio,
morning,

and on the
unius,

alterius, used by the learned Mr Barnes this
it means to make sense of this, if you interpret

the second one correctly where the substance of the right
is infringed,

it means that this one is clearly on the

procedural law, not substantive law.

Parliament must have

the right to regulate the exercise of certain rights.

It

-

136 -

cannot stop the rights from being exercised, but it can
regulate it.
On a point of order, I don't understand

ADV CHASKALSON:

why freedoms should be left out.
If you look at a right,

one has a right to a certain ob-

ject, your life, your liberty,
a right to a freedom,

There are two categories.

those are rights.

You have

to be free in your conscience, assem-

bly, and in legal theory there is a distinction, you proteet both.

If somebody does not want to associate or he is

a very quiet person, he doesn't say anything, he still has
that freedom.

So,

in legal theory there are two catego-

ries, to protect rights and freedoms.
cut off and say just rights.

so, it is wrong to

It is a right to freedom,

even if you exercise that freedom or not, but you have the
right to something, specific your life, your property.

We

have got to have the protection of both.
MR BARNES:

I am not in dispute with the honourable profes-

sor, except that it appears that he has misread my honourable colleague Katjiuongua.

Mr Katjiuongua just wants to

put the two aspects of fundamental rights in a category,
recognising the two categories which do exist and he wants
to put freedoms in a category under a paragraph.

When

reading the two, it would still be a joint aspect, fundamental rights and freedoms,
refers to rights,

the one in one paragraph that

and the one in another paragraph that

refers to freedoms.

My submission is that we follow para-

graph by paragraph.

So I want to address myself to article
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5, with your kind permission.
CHAIRMAN:

We have debated on this issue for seven days.

If we agree on the contents and only if there are some
omissions, we add them and leave the lawyers to reorganise
them.
DR TJITENDERO:

I wanted to agree on the heading.

I

wasn't interested in discussing the substance, because that
will be left to the lawyers and we had a number of proposals that we wanted to make, not a counter-proposal as it
is conventional, but maybe a
gua's submission.

proposal to Mr Katjiuon-

We are told that the conventional

heading of this chapter in a number of constitutions is
usually the "Protection of Fundamental Rights and Freedoms
of the Individual".

The protection aspect is the key be-

cause it is not just a matter of stating the rights and
freedoms,
- wanted,

it is a mechanism to protect those rights.

So,

I

in line of what was suggested here, to include the

word "protection of fundamental rights and freedoms".
MR MUDGE:
MR ANGULA:

There is a special paragraph on that.
Why don't we request our lawyers to follow a

bit closely the formulation of the International Convention
of Human Rights, the universal one, because one of my
learned colleagues told me that in fact fundamental rights
does not mean much unless you say fundamental human rights.
I don't know what the difference is, but why don't we work
closely to that so that we really keep close to what is
internationally accepted.

-

MR RUKORO:

138 -

Me and my friend here agreed that freedoms can

stay in the heading, no problem, but article 5 should only
refer to protection of fundamental rights and we delete the
"freedoms" in view of the separate article 14 which deals
with fundamental freedoms.

The main heading remains funda-

mental rights and freedoms.
MR BARNES:

Human.

MR RUKORO:

I also agree with "human".

PROF WIECHERS:

This article 5 is a total clause covering

the whole bill of rights.
MR PRETORIUS:

I again want to ask the lawyers why in the

case of the USSR, Cuba, the World Council of Churces and
•

•

•

•

•

•

I

they all talk about rights and responsibilities,

because they argue that with every right there is a corresponding responsibility.

Why can't we not include that

also?
MR MUDGE:

I would ask another question, what is the cor-

responding responsibility for the right to life?
MR PRETORIUS:
ADV CHASKALSON:

You must not take the life of another man.
Obligations and responsibilities are de-

fined by the laws of the land.

There is a criminal code,

there is a civil code, there is a whole host of definitions
which tell you what you may or may not do within a society.
In a bill of rights you have the notion that there are certain fundamental principles which shall not be derogated
from by parliament and that people should continue to enjoy
those rights.

As to what is acceptable or unacceptable
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conduct within society, that is defined from time to time
by parliament itself.

If you mix them up and put it into

your constitution, then you can't create new offences, we
can't create new forms of responsibilities, you just express meaningless platitudes which really don't help anybody to determine their rights and obligations.
Just to interrupt you there,

MR PRETORIUS:

for example

there are two obligations on page 15 and 16, the top paragraph on page 15 and the last paragraph on 16.
ADV CHASKALSON:

That is a qualification which indicates

laws may be passed to define particular obligations or to
limit particular rights.
Can I say, Mr Pretorius is correct.

PROF WIECHERS:

and every right and freedom,

Each

the way it is formulated here,

the other side of the coin is the obligation.

If I say the

right to life shall be respected and protected, then obviously the obligation is on me and the state to respect
and protect.

So, each and every right has its correspond-

ing obligation.

It is only a matter of style whether you

want to say fundamental rights and freedoms and obligations. But I understand fundamental rights and freedoms as
containing in itself the obligation of the state and other
people to protect and to respect these rights.
MR PRETORIUS:

But why not, from an educational point of

view, also mention it, because otherwise people get used to
demanding their rights and not accepting responsibilities?

PROF ERASMUS:

May I venture to reply to that?

The whole
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democratic tradition, with respect to the protection of
human rights, is a relatively late one, a relatively recent
one.

The moment human beings decide to create states, you

always had this very powerful organs of the state, the
executive, the parliament,

and the relationship between the

state and its organs, on the one hand,
on the other hand,

and the individuals,

is a relationship of inequality.

state is very powerful,

the individual powerless.

The
The

whole philosophy behind human rights is to try to protect
the individual against abuse of power by the state.

All

the various laws that parliament will make and pass,
thousands of them,

and all the executive actions that are

being taken by the executive, they contain obligations for
the individual.

So, this is really a very limited democra-

tic effort to adjust this position and protect the individual and tell him,

"listen, if the state abuses its power,

you now have a remedy to go to the courts and the constitution protects you and the courts will protect these fundamental rights".

That is all it is.

All the obligations

to protect these and to still honour all the laws of the
country are there.
MR KATJIUONGUA:

I think the lawyer said most of what I

wanted to say, but in any case, when I heard these arguments from Mr Pretorius about four years ago - he is very
consistent - sometimes I got the impression -

I am trying

to be brutally frank - rights, responsibilities and obligations, that somehow he implied that blacks only want
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be told that if they want rights, there are corresponding
responsibilities.

That was in 1986 and now it is 1990. So,

let's just accept the explanation given by the lawyers.
The other thing is, page 14, fundamental freedoms.

I

want us to specify so that we have clarity on what basis
these rights might be conditional and not just anything,
because it says "the law of Namibia." '"There can be so many
laws and it can then become a question of interpretation. I
don't want us to have a misunderstanding pertaining to
fundamental rights.

I think we should specify the condi-

tions under which they can be limited.
The other thing concerns page 15, section 2.

I was

just wonc::J.ering whether there are no rights, certain fundamental rights that cannot be derogated from.

I think,

for

example - maybe it should become redundant in this case but
I have got to state it, I have no choice - the respect for
the dignity of a human being even in case of emergency must
be respected, he cannot be tortured and things like that.
I talked about the freedom of expression as one fundamental
right.

People should not be made to keep quiet simply be-

cause of emergency, and then I dealt with the question of
political parties, assuming that we have a multi-party
political system as basis of our political system of society.

Then Mrs Ithana raised a question, which I think

was important, where she said if you ban political parties
via a state of emergency, will the president also ban his

-

own party if he does so?

142 -

I thought a way out will be not

for the political parties to be banned or their rights to
be suspended in the case of emergency, but maybe if the
Supreme Court can persecute political parties on the basis
of criminal charges, then you don't you have the legislature, who is basically a political organisation, having a
discretion which party to ban in case of emergency.

But

never mind, all I am trying to say is that with the advice
of the lawyers, can we not try to distinguish certain
rights that even in the case of emergency cannot be suspended, rather than say that all of them can be suspended in
emergency?

I also had a discussion with a number of people

in diplomatic missions, especially of Western countries,
and this was also a point of worry for them.

So, I am just

trying to find out whether we cannot find some way out.
ADV CHASKALSON:

I think I should ask you to look at

article 21 on page 17 first and then later I will ask you
to look at article 23, page 19.

If you look at article 21

on page 17 you will see there is a provision written into
the constitution following the statement of all the fundamental rights, intended deliberately to qualify everything
that has gone before, which says:
"Whenever or wherever in terms of this constitution
the limitation of fundamental right or freedom contemplated by this Part is authorised,
for such limitation shall (a)

be of general application;

any law providing
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shall not be encroached upon;

and I was going to suggest we should change that to "shall
not negate the essential content thereof"
(c)

shall not be aimed at a particular individual."

Then it goes on to specify the ascertainable limits of such
limitation.

I think it should be the ascertainable extent

of such limitation or suspension and identify the article
or articles of the constitution.

Again it is a language

Basically what this provision does, is it

problem there.

makes it clear that where there is a power to limit in any
way the fundamental rights, that limitation must be of
general application and most importantly, must not negate
the essential content of the law.
tain limitations.

You have to have cer-

Freedom of speech is going to have ob-

scenity laws, and you have to decide on the one hand balancing your obscenity laws against your freedom of speech.
You can have reasonable obscenity laws, but your obscenity
laws must not negate freedom of speech.

The courts will

decide in the end if something goes too far and announce a
negation of the freedom of speech.
makes it clear,

as formulated,

so, the constitution

that you may only limit and

regulate, but you may not negate and the court will decide
at the end whether an act of parliament goes too far or
don't.

I think everybody will accept there has to be some

regulation of all those fundamental rights.
As far as the non-derogable rights are concerned, that
is specifically dealt with in article 23 on page 19.

When
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we come to that article you can look at the non-derogable
rights and it might be appropriate at that stage to decide
whether you are satisfied with the list.

The list was

given to us and we followed our instructions.

If you feel

that the list goes too wide or to narrow, it can be looked
at at that stage.

But the two underlined principles, that

there are certain rights which are non-derogable and that
limitations mustn't negate the fundamental rights, must be
stated in the constitution.
PROF WIECHERS:

On a point of clarification.

concepts you must not confuse.

There are two
It is

One is a limitation.

only a limitation where it is not being abrogated.

The

rights and the freedoms are just limited to a certain extent that they do not negate the essential content.

Then,

derogation comes in where there is a state of emergency
under specific conditions, but then there are non-derogables.

so, the one is limitation, the other one in states

of emergency is derogation.

A limitation is the overall

authority but not as to negate the essential content.
CHAIRMAN:

When we are talking about this thing that we are

going to decide this and debate that, it is a question of
organisation we are talking about.
freedoms, we are on that.

Article 14, fundamental

I have a problem also with this

giving with the one hand and taking away.

Can we remove

these things which shall be exercised subject to the law of
Namibia?
ADV CHASKALSON:

It is quite important, that provision,

- 145 because you may have to have laws which regulate your exercise.

There is the example of obscenity laws,

there is the

example of moving freely throughout the territory.
cannot move on somebody else's land.

You

The law will say that

you can move, but you cannot move over private property.
Things like that regulate the rights.
MR ANGULA:

We have been making progress all along, but now

we have again reverted to just discussing here and there.
CHAIRMAN:

My point was that these rights were already dis-

cussed and approved.
MR ANGULA:
Chairman.

But people have difficulties, including the
He is saying there should not be limitations.

Let us start with article 5 and proceed.
CHAIRMAN:

Article 5.

MR BARNES:

On article 5 the men from heaven can maybe also

give a bit of guidance to an earthly being.

No obligation

is placed on the judiciary to uphold the fundamental rights
and freedoms in their proceedings and decisions.

We there-

fore suggest that "judiciary" be inserted before the word
"legislator" in this article.
MR MUDGE:

It must also be upheld by the judiciary.

It al-

most goes without saying, but mustn't we put it in there?
MEMBER:

At the very end,

"shall be enforcable by the

courts."
MR MUDGE:

But is the court and the judiciary the same

thing?
MR ANGULA:

Yes.

1
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CHAIRMAN:

We can assure you it is covered.

MR MUDGE:

I have a few observations to make.

Article 6.
It is not

clear enough from the wording of subarticle (1),

"that it

shall not be competent for any court of law, tribunal,
organ of state or person to impose the death sentence."
Maybe this is not going to happen, but it is not only a
court that can impose a death sentence.

Shouldn't we go a

little further than that?
MR RUPPEL:

Just say no law may do it.

PROF ERASMUS:

There can be no harm in including it.

I

think Mr Mudge wants to exclude the possibility of decress
being issued by the executive, that sort of thing.
MR MUDGE:

I think we must just look at that,

will all agree on that,
blem here.

I think we

I don't think we will have a pro-

It is just technical matter which I think

should be looked at.
CHAIRMAN:

I don't get the point.

If any law is covered

•

here, what else could be outside the laws?
PROF ERASMUS:
MR ANGULA:

Decrees by the executive, for example.

I want clarity from the lawyers.

Can the

executive organ establish tribunals or those kind of things
mentioned by Mr Mudge without reverting to the legislature?
Is it possible under this constitution?
ADV CHASKALSON:

I think we can take care of Mr Mudge's

problem by saying no court or tribunal shall have the power
to impose the sentence of death, and the tribunal must be
something other than the court.

In the end the courts are
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I

think that will meet your problem.
MR MUDGE:

But do we agree on the principle?

Then I am

prepared to leave it to the lawyers.
DR TJIRIANGE:

It is on this, but not on what Mr Mudge is

I would have liked,

saying.

article 6 is talking about two

very important rights, life and liberty.

I don't know why

they were put in one article, because liberty is very important in itself and I think it should stand alone.
MR PRETORIUS:

I

just want to mention that my party wants

to reserve their opinion on this principle of death senWe think it is a question of policy and not of

tence.

fundamental rights.
MR BIWA:

I think we have discussed the matter extensively

and we took a decision that we should scrap the death sentence.
bate.

Therefore I am not trying to reopen the whole deI merely want to ask a question to the lawyers, if

it would be practical for us, under the circumstances we
are living in,
CHAIRMAN:
world.

to abolish the death sentence?

We have already gotten praise from all over the

It will be the only constitution in Africa without

the death sentence, so it is a novelty and it is out.

It

is accepted I am told.
MR MUDGE:

No, Mr Chairman, I want to agree with Mr Tji-

riange that (2) should be integrated with article 10, which
deals with arrest and detention.
belongs.

I think that is where it
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It belongs there,

adopted.
7(l ) .

Then we remove (2)

But article 6(1) is

to where it belongs.

Article

Agreed .

MR MUDGE:
lawyers,
life,

yes.

You are going very fast now.

~ay

I

just ask the

I will not provoke a discussion, but the right to

I think it should be made clear that "it shall be not

competent for any law to prescribe the death sentence as a
competent sentence and no court shall have the power
impose a sentence of death upon any person."
the correct way to formulate that?
CHAIRMAN:
MR BIWA:

to

Isn't that

I leave it to them.

Article 7(1).
Mine is just a question to the lawyers.

Compa-

ring articles 7 and 11, it appears to me they deal with the
same matter more or less.

So,

I wonder whether we could

not have 7 and 11 in one article?
ADV CHASKALSON:
jects.

They really do deal with different sub-

One is dignity and the other is fair trial.

Article 7(1) is accepted.
DR TJIRIANGE:

Article 7(2}(a).

I was wondering whether 7 could not be mar-

ried with 10?
PROF WIECHERS:

No, I would strongly suggest that the dig-

nity protection is overriding.

In administrative business

and everywhere it is a recognition.
detention.

It is not only in

That is a particular protection, but dignity is

overriding protection in all spheres.
MR MUDGE:

I have a problem,

I don't want to waste the time

of the committee with technical things.

I am talking about
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editing.

certain problems that we have which has nothing to do with
principle or whatever.

They will not be authorised to

change any policy or any principle, but I am only talking
about formulation.

For instance, where it is referred to a

human being where they should refer to a person.
cle 7 I have quite a number of these things,

In arti-

but I don't

want to be blamed later that I talked to the lawyers separately.

Otherwise you must just give me an opportunity to

list them.
CHAIRMAN:

Let's leave it to the lawyers to redraft.

If we

have to recollect how much time we spent on these basic
human rights,

this is the result of our deliberations here

and I would have thought we could have just said these are
the things we have agreed upon,
after a long deliberation.

all of us sitting here

Anybody can talk to the law-

yers, we can even do it tomorrow.

I also have a paper

here, we all did our homework.
MR MUDGE:

But what I wanted to say is, when the lawyers

drafted this document they made it clear that they did not
edit it,

they made it clear that they did not settle the

document and we accept that.

Now, the question is, will

they now have a clear instruction also to edit,
the document,

to settle

and if I have some remarks to make, can I

give it to them?
CHAIRMAN:

We accused this gentleman here very bitterly.

We therefore go by his proposal that we can sit here day
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Let us discuss paragraph by paragraph, so that

when we go out of here everything is agreed upon.

Article

7.
~1R

E.l>.RNES:

In article 7 we have the following proposal

which does not deviate from the principle we have agreed
upon.

We are just being more concise:

"Every human being

shall have a right to life, which shall be respected and
protected.

It shall not be competent for any law to pres-

cribe the death sentence as a competent sentence ... "
MRS ITHANA:
~R

No,

BARNES:

that is article 6.

But you see,

the same thing,

looking at the principle, we have

only that we want to propose a more under-

standable, with due respect.

This is article 6,

I am using

this as an example to show to you ...
CHAIRMAN:

With all due respect to the honourable member,

if we are talking about drafting styles, everybody can sit
and create his own style.
style.

Honestly,

it is a question of

We are talking about the principle.

ing the death sentence?

Are we allow-

We say no and the lawyers will

draft.
MR BARNES:

Am I on record with the following,

that when

the final draft comes and we still find problems with the
formulation,

we will be afforded the opportunity to suggest

rectifications?
DR TJITENDERO:
asked us,

I

think this morning one of the lawyers

all of us here,

fying the principles,

are we drafting or are we clari-

and I think we agreed that we are
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comes to drafting,
that.

I think if it

they are most competent people to do

So, can we therefore proceed and give them the gist,

give them the substance so that they can draft.

We

shouldn't be drafting here.
ADV CHASKALSON:

At the end of the day a court breaths life
These are papers, over a period of

into a constitution.

time as jurisprudence is built up, the courts develop this,
they give meaning to it.

I don't think anybody reading

this document should have much difficulty in understanding
it.

It may not be in the most elegant language, it may not

be in the language we would have used if we had tackled it
the first time.

We deliberately didn't attempt to formu-

late it in our own language, because we had a working draft
which had been through your committee and the principles
have been accepted.

We didn't want to interfere with it.

In time the courts are going to give life to it.

You can

sit here for years quarrelling about words, debating small
matters and saying that is more elegant or that is more
precise, and at the end of the day you will not have a perfeet document.

At the end of the day the courts are going

to look at it and say,
constitution means."

"it is quite clear this is what the
I don't think any court looking at

article 6 could have the slightest doubt that life is to be
uppermost in Namibia, the death sentence has been abolished
and I can't conceive of a court coming to any other deciI

sion.

I think,

in fact, we are really wasting time by
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dealing with these small matters of language.
yes, but matters of language,

Principle,

it is not my job to try to

write a constitution for you, but you have got something
here and I think you are going to hold up your deliberations and go on for ever if you go through things like
that.

If you have matters of principle,

I think it is very

important that it be debated and be translated into
language.
might be,

But if the constitution isn't as elegant as it
If you have more time you

that is regrettable.

could send it off to lots of people and polish it all up,
but you want to get your independence and you want to
start.

Is this debate on small matters really worth that?

MR MUDGE:

I don't know who is going to decide whether a

matter is a small matter or not.
I will take that decision myself.
stitution once.

As far as I am concerned
I am only writing a con-

This is for us a very serious occasion and

I did not ask the permission of the committee to delay the
process,

I haven't done so so far.

All I want to say is

that it need not be a waste of time if we go through the
articles at a steady pace,

just giving us time enough to

consult and look at our papers and to say that in this
article no distinction is made in Chapter 1 of part 2 of
the draft constitution between human beings and persons.
It might be a small matter,
we can go on.
time.

I

just wanted to mention it and

We need not discuss it, we need not waste

All I want to say in article 7 is that a "person"

can also include legal persons, companies, volutary asso-
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I

just wanted to point that out.

I wanted

to point out that paragraph (b) of subarticle (2) be renumbered as subarticle (2)

and that paragraph (a) of sub-

article

(2) be renumbered as subarticle (3).

~ention

it, we need not discuss it.

I can just

Then the case that no

provision is made for the imposition of corporal punishment with a light cane.

I wanted to ask from the meeting,

I am not sure whether the imposition of corporal punishment
under the age of 18 years, especially when such a person
has committed a crime involving violence,

isn't sometimes

preferable to the imposition of alternative forms of
punishment such as imprisonment.
I am not wasting the time,

I am asking the question.

I am just asking the question,

and the problem is that we were going so fast that I did
not have time to consult my papers.

These are the two

points that we want to raise in connection with article 7.
.

.

ADV CHASKALSON:- 1 think as far as article 7 is concerned
there is no reference to corporal punishment at all.

MR MUDGE:

No,

ADV CHASKALSON:

that is why I am asking you.
It will be for the courts to decide whet-

her in any circumstances corporal punishment is cruel, inhuman or degrading.

There are certainly circumstances in

the courts and I think in Botswana and also in Zimbabwe the
courts have ruled that there are circumstances in which
corporal punishment should be prohibited.
as to whether it is cruel,

But the question

inhuman or degrading is some-

thing which can be left to the courts, or if you wish to

+%@

SPECIFICALLY WRITE IT IN IT CAN BE DONE.
DR TJIRIANGE:

Is the honourable member against or for cor-

poral punishment?
~R

MUDGE:

I only pointed out that no provision is made,

and I was just asking the question whether the committee
feels that we should make provision that corporal punishment could be a possibility instead of imprisonment for a
person under 18 years.
DR TJIRIANGE:

I think that these issues should be left to

the criminal law or whatever.
issue for the constitution.
criminal court.

I don't think that is an
Otherwise it is going to be a

I am vehemently against corporal punish-

ment and I wouldn't have accepted it in any circumstances.
CHAIRMAN:

It is degrading.

So, talking about human dig-

nity and then talk about corporal punishment,

that is de-

grading punishment.
MR RUPPEL:

But small children get a hammering at school

every now and then.
MR ANGULA:

I would only like to say on this question of

corporal punishment in schools that I had a submission from
NASO that it should stop forthwith.
tion I wanted to come to,

In any case, the ques-

the really serious one, is what

Mr Mudge has said about making a difference between a person and a human being.

I thought we are just talking about

individual persons, a living person who can be degraded.
You cannot degrade a company or anything like that.

I

thought here it is very clear that we are talking about a
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MR MUDGE:
cuss it.

On a point of order,
I only said,

legal terminology.
ben no confusion,

I did not even want to dis-

let the lawyers look at it.

It is

If they are satisfied that there can
I am happy.

I am not sure myself.

I don't want to discuss it,

Discussing it might be a waste of

time.
CHAIRMAN:

I am moving on to article 8 - forced labour and

slavery.
MR MUDGE:

Paragraph (3)(b)

inter alia provides that "it

may be required from a person in lawful detention, but
necessarily tried or sentenced, to perform labour reasonably necessary for the maintenance of the place he is detained."

A provision like this may be abused to require

an innocent person to perform forced labour for the maintenance of a building or even surroundings in the place
where he is detained.

The words "or for the maintenance"

should therefore be deleted.

That is the one point I want

to make.

Maybe we should first discuss that.

MR BIWA:

I think the legal experts had good reason to

place this article here.

If we have article 8 and other

articles where human dignity is guaranteed and declared
inviolable, I see no reason why we should have another,

and

the matters that are spelled out in article 8, starting
from subsection (3), are matters that could be dealt with
by the policy-makers.
CHAIRMAN:

You are saying article 8, forced labour and
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slavery, is unnecessary?
In my view, because article 7 takes care of those

MR BIWA:

kinds of situations.

The dignity of the human being is

guaranteed already.
ADV CHASKALSON:

Article 4 of the European Convention which

is considered one of the most successful of these documents
in the world specifically deals with slavery and compulsory
labour.
PROF WIECHERS:

We have closely followed the Universal

Declaration and for very, very good reasons - I can assure
the honourable members - there are different specific provisions on this.
CHAIRMAN:
MR BIWA:
tions.

Article 8(1).

Any objections?

For my own benefit I would like to ask some quesDoes it mean that article 7 excludes slavery and

forced labour?
PROF WIECHERS:

The dignity,

if I can go back to the Uni-

versal Declaration, is an overall requirement to be protected in all circumstances, and therein certain things,
specific things are banned outright, because it is not only
connected with non-dignified behaviour but also liberty and
everything is wrapped up in labour and slavery.

Of course,

dignity always comes into it, but these practices are prohibited above and on top of everything all.
MR BARNES:

We are not dispute with the article, except

again the word "no person".
the lawyers'

Again we would like to draw to

attention that we recommend the words "no
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MR MUDGE:

But in any case, we have made a general remark,

I don't think they will put a company in jail.
CHAIRMAN:

Article 8(1) is adopted.

Article 8(2).

Agreed.

Article 8(3)(a).
:.1R RUPPEL:

Section should be article.

Other than that it

is formulation.
CHAIRMAN:

Agreed.

Article 8(3)(b)

You had the problem

with maintenance of the place.
ADV CHASKALSON:

Can I respond to that, because I under-

stand that problem very well,

and it has given me a bit of

trouble in understanding exactly what this means.

I think

it was intended to deal with the situation where people may
be required to clean out their cells.

It is quite common

when people are being held in detention, to require them to
perform certain functions in their cells, and I wasn't
quite sure what was meant by place of detention.

It was in

the working document given to us and if we can have more
precision as to what is meant by "place of detention".
MR MUDGE:

Place of detention could be more than a cell. It

also deals here with people who have not yet been convicted, and now they can be forced to do labour which I might
consider to be slave labour.
a look at that,

Maybe if you could just have

make sure that we don't have any misunder-

standings.
CHAIRMAN:

Article 8(3)(c).

MR MUDGE:

The military forces,

I have a problem there with
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the words "discipline force".
force?

Exactly what is a discipline

Isn't that definition too vague?

Do we really

understand what we mean when we talk about a discipline
force?

Is it military,

further than that?

police, prison services?

Do we go

We are no talking about a human right,

we are now saying people can be forced to,

I can almost say

I know if you are a member of a police force

slave labour.

they can expect you to accept some responsibilities and
clean the place and do things like that, but what exactly
is a discipline force?
ADV CHASKALSON:

This is again another example of a term we

encountered in the original working document given to us.
We have discussed it.

We say that in some of the interna-

tional conventions on human rights they use this term and
apparently it would include all uniformed -

that is another

term that is sometimes used - services, like the prison
services.

But it is a justified observation that one, we

can look at it, but it was in the original document.
MR RUPPEL:

Can't one provide a definition for the purposes

of this clause perhaps?
included in this.
pretation.

Then we look at what we want to be

Don't leave it to the courts for inter-

It may be very expensive.

If we can decide it

here it will be cheaper.
ADV CHASKALSON:

Can I suggest certain things which would

seem to be included from the discussions?
police force,
MR MUDGE:

prison force.

Defence force,

What about fire service?

What about the StJohn's Ambulance?

r,
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ADV CHASKALSON:

when we started worry1ng about it.
MR MUDGE:

That is a problem, but we have to do with a

human right here,

a fundamental right,

define something properly,

and once you can't

then you are in trouble.

can deviate here from a fundamental human right.

You

I am not

trying to protect myself,

I have no intention of going to

jail or joining the army,

I am too old for that, but there

are many people who will.
MR RUPPEL:

Can't we in the definition clause name the

obvious ones and then say "any other one which may be described by law".

That will then be subject to the general

thing that this basic right against slave labour must be
maintained and all that.

But at least it gives parliament

some leeway to perhaps include in specific cases something
we may have forgotten here.

But it gives it some room for

manoeuvre.
PROF ERASMUS:

But it could be objected to maybe on the

basis of being in conflict with the constitution, unless it
is clear in the definition clause.
MR BARNES:

Can't we just relate it with the following:

the military force,

the police force and the prison

service?
CHAIRMAN:

Article (c)?

Article (e).
MR PRETORIUS:

Agreed.

Agreed.

Article (d)?

Agreed.

Article (4).

Articles (4)

and (5):

I think it is not a

function of a bill of rights to regulate certain circum-

to
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Is it not better to deal with it in appropriate

stances.

legislation?
DR TJIRIANGE:
~e

We are talking about forced labour and here

are prohibiting certain circumstances,

things that have

I don't see anything wrong in including

been happening.
that.
~R

ANGULA:

labour.
~or

Yes,

the feeling was we are talking about child

Perhaps it is the formulation which is difficult

my good neighbour here, but I thought we are supposed

to say something about children.

We must say something

about the use of children to perform certain labour.
MR RUPPEL:

Subsection (4) clearly deals with forced labour

in a certain category, namely children, but subparagraph
(5) - and the two must be done together - deals with something different.

It is the protection against child

labour, not forced labour.

It should be under a separate

heading, but it deals with something quite different as I
see it conceptionally.

I don't want to provoke a discus-

sion on this, but I want to raise it for clarity.
DR TJIRIANGE:

As my colleague has said,

(5) is a repeti-

tion of child labour and I don't know why it is only
limited to factories and mines, because we have seen a lot
of exploitation of these children in some other spheres,
particularly domestic, and it can have also serious
consequences like the mines and factories.
farms,

I think about

for example.

ADV CHASKALSON:

I think there is a problem about young

- 161 people going out to herd cattle, for instance.

It might be

a traditional thing for young people to be expected to work
If that becomes against the constitu-

after school-hours.
tion,

then it must be clearly understood what the implica-

tions of that are.

I don't know whether you had in mind

that type of conduct.

MR ANGuLA:

I thought that is taken care of by 3(e).

There

we are talking about communal and civic obligations at the
top of page 10.

ADV CHASKALSON:
tion,

It may not be a communal or civic obliga-

it may be a private obligation owed to the parents,

the family or even the child wants to earn a little extra
money and nobody objects.

I think it is a very difficult

area because people can be exploited in that situation.
These are minimum rights.

It doesn't mean that you can't

pass legislation subsequently prohibiting particular conduct.

These are minimum rights which you can never do away

with, and the question is how widely you want to define
those minimum rights in the constitution and whether you
want to go beyond the factory and the mine, if you want to
go into commerce and industry as well because you may want
to do that.

Children under the age of 14 may wish to deli-

ver newspapers to earn a bit of extra money,

and so there

is a difference between that type of activity and somebody
working in a factory or a mine.

PROF KERINA:

Since our attorneys are also using the Decla-

ration of Human Rights, can they take a look at the Conven-
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they can find something that will help us?
MR BARNES:

While the attorneys are looking, may I

make the remark?

just

I think we should distinguish between

full-time labour of a child and part-time labour.

Part-

time labour - we see that students every holiday are looking for jobs to supplement their money for personal things
and some to earn holiday money.

I think the difference

lies in employment on a full-time basis and employment on a
part-time basis or temporary employment.
CHAIRMAN:

We are agreed that if they find something good

there about the protection of our children they must put it
in without any question.
MR ANGULA:

In principle we agree.

And taking into consideration the position of

Namibia where we have some children and parents stranded on
the farms and they are regarded to be the property of the

':

farmers.
CHAIRMNA:
the law.

Article 9(1):

All people shall be equal before

Is anybody objecting to that?

MR PRETORIUS:

I am not objecting,

I just want to know why

the difference between, in the one case,
in the second one,
MR MUDGE:

"no per son."

They will look at that.

things that we pointed out,
MR KAJTIUONGUA:

"all people" and

That is one of the

the use of the word "person".

I think that article should also be in-

eluded on page 20, so that we have 6(1),

7, 8,

9.
•,

CHAIRMAN:

Article 9(2).

- 163 MRS ITHANA:

Some of us have suffered not only because we

are blacks, we have suffered because we are women.

This is

a realy, sex-discrimination will be here and it has been
here and therefore it must be at the beginning here.
CHAIRMAN:

They are all covered equally.

If it will satis-

fy you we will say "on grounds of sex, race, colour."
Agreed to.

doesn't change anything.
MR MUDGE:

That

Article 10(1).

I have a few remarks to make here.

First of all

in subarticle (2).
Agreed to.

Now article 10(2).

CHAIRMAN:

Article 10(1).

MR MUDGE:

No provision is made that the person arrested or

detained should be informed of the reasons for his arrest
or detention in a language which he understands, and such
provision should be made.

We have many instances in this

country where people who could not understand either Afrikaans or English ...
CHAIRMAN:

Lawyers, please note that you have to add that.

Any other comments on (2)?
DR TJITENDERO:

Along the same lines I want to raise it in

the form of a question.

I thought that the right to legal

representation should stand by itself as it is very important and not part of 10.
ADV CHASKALSON:
MR MUDGE:

I think that is absolutely right.

The opportunity should be afforded to the arres-

ted person to contact a legal practitioner of his choice
and to confidentially consult with the latter.
CHAIRMAN:

Agreed to.

Article ( 3).

- 164 MR KATJIUONGUA:

It is only a question of language,

"brought before the magistrate."

It is better than "pro-

duce before the magistrate."
I thought in the previous discussions we sub-

HRS ITHANA:

stituted "magistrate" with "courts".
~R

RUPPEL:

Judicial officer.

ADV CHASKALSON:

It is usual for the initial arrest to be

dealt with. by a magistrate and not by a judge.

It is very

unusual for you to bring a person immediately before a
judge.
PROF ERASMUS:

But there are no magistrates in certain

areas.
ADV CHASKALSON:

Then who would you bring a person before?

It talks about the nearest magistrate.
CHAIRMAN:

Agreed to.

Magistrate is the right one.

Then

article 4 (a) .
MR KATJIUONGUA:
PROF WIECHERS:

What is "enemy aliens"?
In times of war, but only in times of war,

it is a principle of International Law -

you can change it

if you want, but it is a principle of International Law
that enemy aliens do not have the ordinary access to courts
but they,

of course, have many rights under the Geneve

Convention and other things.
MR KATJIUONGUA:

It refers to enemy soldiers captures and

spies.
ADV CHASKALSON:

Even civilians who might be in the terri-

tory at a given time and who is taken as an enemy alien.

- 165 I wanted to ask why.

MR MUDGE:

wasn't sure why.
MEMBER:

I got the answer, but I

Is it clear who is an enemy alien?

In a state of war.

MR MUDGE:

But it is not said, but I accept that.

PROF WIECHERS:

This is a pertinent question.

It is an old

rule of Internatoinal Law, but the question is why is it
still necessary?

In olden times it was simply the idea in

a state of war that you can't trust and you can't rely and
you don't want enemy aliens in court, you want to cut him
off from his remedies.

The question is pertinent, is it

still necessary to have that?
MR RUKORO:

I also have a problem with subarticle (4) to

the extent that it says subarticles (1)

and (2), the rights

therein contained, shall not apply.
MR BARNES:

We have already dealt with that.

MR RUKORO:

Does it mean that the reference to (1) and (2)

in subarticle (4)
MR MUDGE:

is deleted?

Yes, we have decided already.

I don't think we

have decided to do that, but there was a discussion on this
at some stage.
ADV CHASKALSON:

I think we decided at the beginning when

we were outlining an error we had found in the draft that
it should be changed.

While I am speaking, could I deal

with the enemy alien?

I think what it is intended to do is

that at times of war the state may wish to intern people on
the grounds that they are enemy aliens.

The grounds for

their internment is because they are enemy aliens, not

-
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because they have committed any offence, and it is for that
reason that you don't bring the enemy alien before the
court.

It is dealt with under war measures and regula-

tions.

But it is not because a person has committed any

offence that that person is being detained, it is because
during war it is believed that such person will owe allegience to the enemy and should not therefore be free to
move around the country.

It is a fairly usual provision,

but there is no reason why it can't be left out of the
constitutions if you want enemy aliens to walk around.
PROF WIECHERS:

But the question still is, can it be dealt

with with preventive detention.

This very same country had

very bad years.
ADV KATJIUONGUA:

If the lawyers suggest that it be dealt

with under preventive detention we can take it out here, or
otherwise it must be defined.

In the case of war isn't

defined.
ADV CHASKALSON:

It is really a principle as to whether you

wish to make provision for internment of enemy aliens
during time of war.

If you do, then they can't have the

right to come before the court.

If you want to give them a

right to come before court, because it may be difficult to
show that the alien constitutes a clear danger to the security of the state.
DR TJITENDERO:

It is really a question of principle.

We have two options here.

I think one is

that if want to retain it in the constitution we will have
to agree on that,

and if we want to retain it in the con-
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detention, but that is an operative provision of the constitution.

That is in anticipation of a rare occurrence

and therefore must stand by itself in case it is to be
utilised.

But if, on the other hand- in our optimism that

hopefully wars have come to an end,

they are created in the

minds of men and women and if the men and women do not want
to wage wars, there will not be wars, then we maybe just
need to drop it.

But I would not recommend it to be com-

bined with the very operative provision of detention provisions that will every now and then be applied.

I see

them as operative as opposed to this very rare opportunity
of war situation.
PROF WIECHERS:

If you have preventive detention there are

definite criteria.

So,

if you have that unfortunate or

hopefully never to happen occasion of a war,

then there

would still be in that situation the possibility of preventive detention for enemy aliens, but they must constitute a
clear danger to the state.
to the state.
last World War,

This would give the authority

What has happened in this country in the
just a massive internment of people for no

other reason because they are enemy aliens, and not that
they participated or done anything,

just because they had

citizenship of a country somewhere in the world.
CHAIRMAN:
MR RUPPEL:

Let's drop it.

We are dropping (4){a).

There is section 26 and 23 which also cover a

lot of detention provisions.

I say there is more provision
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for detention than just 1n this section.
CHAIRMAN:

The proposal is that we drop this.

DR TJIRIANGE:

I don't know, we hope that this situation

will never arise, but in case of war there are certain wars
that come into play,

including the Geneve Convention, and

they do allow this kind of thing.

So,

therefore,

are we

sure that we are not going to put the State of Namibia in a
very difficult situation if we want to do these kinds of
things that are actually allowed under International Law?
CHAIRMAN:

They are saying it is covered somewhere else

under preventive detention.
DR TJIRIANGE:

I thought that the detention that is covered

here is for the citizens.
PROF WIECHERS:
MR ANGULA:
this,

And for enemy aliens.

I have problems with the interpretation of

that perhaps originally it has to do with the deten-

tion of foreigners like the Japanese in America, perhaps
that is the origin.
be the same today?

Does that interpretation still have to
I don't expect anybody to do that just

to round up citizens of a particular country because we are
in trouble with that country.

I don't see it happening.

But I thought this applied to individuals who might be
thought to be actually working for the other country, not a
group of individuals who might be citizens of that country.
MR RUKOR:

If that is the specific problem, then the pre-

ventive detention measure under (b)
MR ANGULA:

is sufficient.

We want to protect our citizens from abuse,

- 169 that is why there must be a review board.

I don't know

whether we want to extend that to aliens who are perceived
to be enemy aliens.

What I am trying to say, we have to

make a distinction between an enemy alien and our own citizens.
MR MUDGE:

What is an enemy alien?

I think that is what

the whole problem is. Let's define it, because a person who
is a citizen of a country which is at war with your country
is an enemy alien, but he might be a hundred percent innocent person.
MR ANGULA:

You must have a certain suspicion that he is an

enemy.
DR TJITENDERO:

I think the distinguished lawyer there has

given a very adequate definition in making the distinction
when he said that the criterium is that you are not a citizen, you didn't have to be suspected of anything, you were
just picked up on that basis and that is too wide and we
don't need it.

They also said that there are other provi-

sions within the consitution where in a state of emergency
such actions could be adequately covered.
MR ANGULA:

I want us to make a distinction, because appa-

rently we are not reading these things as they are.
as preventive detention is concerned,

As far

that preventive

detention is governed by a review board, because it involves citizens.

Foreigners should not have the right to the

review board if they are enemies.
ADV CHASKALSON:

Could I ask the question in this context,
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that there are a number of jurisdictions which don't apply
these rights to illegal immigrants, because you don't
necessarily bring illegal immigrants before a court on any
charge,

they are dealt with administratively.

A great many

abuses are committed against people who are said to be illegal immigrants, but we should have some certainty as to
whether illegal immigrants are going to have some rights or
not or people alleged to be illegal immigrants, because
they aren't ordinarily brought before a court.

If you deal

with somebody under the Immigration Act, you usually don't
bring a person before the court and charge him with a
criminal offence.

You usually deal with that person ad-

ministratively and that person may have access to court to
say ''in. fact I am not an illegal immigrant,

I am a citizen

or I am a legal immigrant" and can then petition the court
on the grounds that the empowering statute is not being
observed.

But the question is, that if there is somebody

who is an illegal immigrant and you do have laws dealing
with illegal immigrants, as there must be, does that person
have a right to come before a court within 48 hours or not?
Can you help us in regard to illegal immigrants?
deal with illegal immigrants?

How do we

Are they to be given certain

rights or not, or people alleged to be illegal immigrants?
It is not really appropriate to bring them before a magistrate.
MR MUDGE:

But at what stage do you determine that a person

is an illegal immigrant?

If you arrest somebody and he

- 171 hasn't got a right to consult his lawyer,
for his arrest is not explained,

and if the reason

are you not violating a

human right?
ADV CHASKALSON:
sentation,

I think you can deal with the legal repre-

it is really the question whether you have to

bring an illegal immigrant before a court within a certain
period of time.

Maybe the way one can do it is to provide

that the illegal immigrant, if you have to bring the illegal immigrant before a tribunal,
trate,

not necessarily a magis-

it will be the Immigration Board, within a certain

period of time and that that board under the statute would
have certain powers to order the continued detention.
There could be legal representation and if a person disputes the status of a legal immigrant,

that person can then

go to court and say "I am being wrongly held".

But then it

would mean that we would have to change that word "magistrate" or have a definition of magistrate and say magistrate shall include certain other tribunes.

It is just a

question of how you are going to deal with an illegal immigrant.
MR ANGULA:

Are we saying that these basic human rights are

also applicable to aliens?
CHAIRMAN:
MR ANGULA:

Yes, humans.
If it is applicable to aliens then don't quar-

rel about asylum.

I thought that basic rights are for our

citizens, residents, but illegal aliens.
ADV CHASKALSON:

Somebody may be held as an illegal alien
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and that person may dispute whether or not he or she is
there illegally.
DR TJITENDERO:

I think we must be helped by the dis-

tinguished lawyer in the question he posed to us.
going to ask the question,
tuations,

I

\vas

for instance in the border si-

I think some of the reasons of relegating this to

administrative procedures is that it is deemed to be faster
and also given the conditions in the Third World,

the

prisons are filled with people who are awaiting trial.

I

was going to ask as to which one in terms of expediency,
which one in terms of practicality would you recommend.

!s

the due process of law not going to take much longer time
than submitting this to the Immigration to be dealt with
administratively?

I am envisaging a situation whereby

someone is found near the border of Namibia and country X
and they are deemed to be illegal immigrants, the time that
that person,

if we were to take him to court,

that it would

take that person to appear before court and the time that
he would receive justice administratively and be sent back
to his country, if you give us the pros and cons of that we
could maybe have some kind of a decision.
ADV CHASKALSON:

I think it really does depend upon how it

is to be dealt with.

Usually illegal immigrants or people

who are said to be illegal immigrants are dealt with administratively.

They are deported and they have a right to

dispute that they are illegal immigrants.

They have a

right to go to court and say "I am being wrongly held",
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they can apply for habeus corpus and they can have a right
to legal representative.

But the question is,

do they have

to be brought before a magistrate within 48 hours of being
held or is it sufficient if they are dealt with by the
administrative official who is going to hear their case?
MR BESSINGER:
question.

I am not answering,

I am complicating the

Taking the realities of the situation that we

live in and the region that we live in, how would someone
that cross the border from whatever side,

at what stage

would that person be given the opportunity to claim the
status of refugee if our constitution only deals with the
issue of illegal immigrants?

At what stage is a person

given the chance to prove he is a refugee?

The law proves

he is an illegal immigrant or he proves that he is a refugee.
MR MUDGE:

Looking for asylum.

CHAIRMAN:

The asylum question was not rejected.

It was

not an instruction to the lawyers, we can bring it back if
we think it is desirable.

If you are seeking asylum,

you

can ask many people who are sitting here, you will be
arrested first and put in detention and you are going to
prove that you are a genuine refugee.
MR MUDGE:

And you must have the right to consult your

lawyer.
MR BESSINGER:

It is relative to the question that is being

asked.
ADV CHASKALSON:

Perhaps we could address the refugee ques-
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that a person either has got to be brought before a magistrate or before an appropriate tribunal, and we can deal
with that if that is the instruction we get.
words,

In other

that people must therefore be brought before some

appropriate official.

They will then have the right to see

a lawyer at that stage and at that stage they can claim
either that they are being victimised or prejudiced or put
forward whatever case they want to put forward.
CHAIRMAN:

When you are crossing the border, where are you

going to get a lawyer?

I cross at Katima there in the

bush, where do I get a lawyer?
MR ANGULA:

That is a situation of which I have experience.

The question of a refugee,
When you are a refugee,

I think,

is a different one.

the first thing you will do is to

report to the police station when you enter that country
and say "I am running away from this and that".
the first thing you will do.

That is

Then the police will report

to their superiors, Home Affairs,

and Home Affairs will

review administratively.
MEMBER:

They can detain you?

MR ANGULA:

Of course, you are in detention now or they

send you to a particular place.
quiet,
gee,

and after they arrest you,

that is a different thing.

If you just enter and keep
you say you are a refuNormally an illegal alien

becomes an illegal alien when he is arrested,
he is arrested on suspicion of something.

and usually

That is my ex-
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I may smuggle

perience in a number of countries.
diamonds, they decide to pick you up.
CHAIRMAN:

The point is that if the lawyers are given in-

structions they can cover these areas to our satisfaction.
MR MUDGE:o

May I suggest that what was mentioned there by

the lawyer there is that in the case of an illegal immigrant he must also be brought before a competent - it need
not be a court - authority or official responsible for
immigration or whatever.
CHAIRMAN:

So,

Leave it to them.

it is for the lawyers now, but this issue of

enemy alien is out now.
MEMBERS:
MR RUPPEL:

It is out.

Article 4(b)

It is a general thing,

it relates to 23(2) and

my question is whether the distinctions or the conditions
of detention are deliberate and if so, why, because if you
are detained in a war situation or in an emergency situation under 23, read with 26,

then your name must be .... so

that everybody knows you are under detention.
certain other rights.

You have

These rights you don't have if you

fall under the category of preventative detention, unless
there is a sound reason for that.

I don't see why these

two groups of people should be treated differently.
relates not only to article 4(b),

It

it also relates to 5 and

6, which also deals with the question of preventative detention.

It really sets the conditions there.

This is a

principle question which I have and I would like to see
this streamlined, unless there is some reason why it should

- 176 be difficult.
_:;DV CHASKALSON:

In other words, deal with war and all

forms of preventative detention under the same article?
\JR RUPPEL:

Yes, unless there is a sound reason why it

should be distinct,

and I don't see any real reason why it

should be distinct.
CHAIRMAN:

Article (5)

:-m MUDGE:

I have two remarks here.

No provision is made

for the qualifications of a judge of the superior court and
that the provision that a person qualified to be appointed
in subarticle (5)

is not effective.

In any event,

it

relates to the detention of a person in terms of law providing for preventative detention in such a serious nature
that three members of the advisory board should be limited
to persons who are judges of the superior court and we prefer that the words "or qualified to be so appointed" be
deleted.

Is there any reason why we should, because how do

you qualify?
ADV CHASKALSON:

We discussed this amongst ourselves, it

was in the draft,

and we thought the reason maybe is that

if in an emergency you have to detain a number of people it
wouldn't be possible,
territory,

if you only have a few judges in the

for the judges to deal with everybody's cases

expeditiously and that presumably for that reason it was in
the working paper.

Let's assume a hundred people are de-

tained under an emergency and their cases have to be dealt
with promptly, within 30 days, they have to be given proper
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if you are going to have judges dealing with

each person's case and dealing with it properly,
as a rubber stamp,

not only

you are not going to have enough judges

or you are unlikely to have enough judges.

VJe thought that

was the reason when we discussed it amongst ourselves.
seemed to be a practical reason.
work would have to stop,

First of all,

It

all other

the judges would do nothing for 30

days and we thought that was the reason.
MR RUPPEL:

I think the principle enunciated by Mr Mudge

lS

very important, because I think the independence of the
review board is extremely important because it concerns one
of the most basic rights,
a practical problem,
ments like this,

liberty.

So, I think if there is

one should make provision for appoint-

provided one says who qualifies in a pro-

visa.

I think that the principle of an independent review

board,

as independent as possible, is important in relation

to the right at stake,
take it much further,
anyone,

and as it is now it doesn't really
because you can virtually appoint

there is no qualification for who can be a judge

and if there is a qualification who a judge could be,
still leaves a very,

it

very wide discretion in the hands of a

government maybe in 50 years to abuse this powerful
appointment for a review board, particularly if it is an ad
hoc decision in an emergency situation, it is even worse,
because then you just pick people at random.

So,

I think

that the principle is very important, one should really
look at finding some sound solution to this.

- 178MR ANGULA:

I think the problem here is "superior court".

What is a superior court?
court is,

If we can define what a superior

then we know who qualifies.

what a superior court is,
junior or anybody.

If we can define

then we know it is not just a

Then we know it is supposed to be some-

body with the right background.

But I do appreciate the

practical difficulties that may arise if you have only a
few people who can deal with it.

You will find that people

are detained more than 30 days.

MR RUKORO:

I was going to raise a different question,

namely the 30 day period before this advisory board comes
in.

Is it not a bit too long?

Could it not be halved to

14 or 15 days and then the review period starts?

MR MUDGE:
MR RUKORO:

What about the 12 months period?
I will also come to that.

propose that really,

I was going to

instead of 30 days before somebody's

detention is reviewed,

CHAIRMAN:

So,

it should be 14 days of detention.

The drafters thought it was a big improvement on

the system we had here.

ADV CHASKALSON:

It was originally 60 days and again we

thought there were practical problems, that you may have to
detain hundreds of people.

To get the material together,

to process that material and put it before the review board
takes time.

It is really a question of what is feasible.

have spent of my life trying to defend people who had been
held in detention without access to courts, I understand
what it means and I am sure many of you people here have

I
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been detained without access to lawyers.

It is obviously

and absolutely a fundamental right, but if you are going to
admit preventative detention in times of an emergency,

then

there has to be some practical means, getting a review
board constituted,
their job properly,

staffi~g

it with adequate 9eople who do

and having adequate time within which

tb ensure that it is done properly and not just a rubber
stamp or a meaningless procedure.

One must be quite care-

ful in dealing with this type of thing.

MR RUPPEL:

I want to support that warning.

I think it is

very good to go as far as possible to protect this important right in a very real way, but one must not forget that
we are writing a constitution which will constitute the
vehicle to govern as well,

and if we force a future govern-

ment in an emergency situation to start throwing out the
constitution because it cannot otherwise do,
very bad.

it could be

It is important that we realise that we are also

creating structures for effective government and everything
which applies to that principle must be borne in mind also
when we look at the protection of basic rights.

The scales

must be held in a fair balance, otherwise if we give too
much weight to the one at the expense of the other it will
cause stresses which this paper may not be able to survive,
and I think if we want to make it a realistic proposition
we must also be considering that all the time.

We are not

only dealing with one aspect, we are also dealing with
governing and that is the basic document for that as well.

-
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I fully support that realistic time-frame to avoid any

unnecessary stresses.
ADV CHASKALSON:

Can I add something?

It says no law pro-

viding shall authorise the detention of a person for a
period in excess of 30 days, which means parliament, when
it passes the law, has an opportunity of considering the
time-period again.

This is a limit upon parliament's

power, but it doesn't mean that parliament couldn't pass a
law saying 14 days.

But in the nature of things, govern-

ments which declare emergencies usually go to the limit of
their powers and one shouldn't anticipate that they will
impose a period less than 30 days.
MR RUKORO:

Against the background of this discussion I

have no problem with 30 days, provided we can link it up
with periodic reviews.

This has a limit of 12 months.

Thirty days can stay, but then we say that maybe after
every 60 days or so we should provide for periodic review.
It is a question of after 30 days the board says you can
still stay in and then you stay in for 12 months or what? I
want that after 60 days maximum your case should come up
for review again.
Assuming I have served my 12 months and I am released,
can the police pick me up for yet another round of 12
months, because if it is here it is open to abuse.
MR MUDGE:

This is now a case where we can ask the lawyers,

who have experience of constitutions.
CHAIRMAN:

Did we agree on 60 days?

Thank you.

- 181 MR MUDGE:

Now you have decided and I hope that the law-

yers, who have experience,

agree that 60 days will be

enough.
PROF ERASMUS:
CHAIRMAN:

Review every 60 days?

Yes.

MR CHASKALSON:

It depends upon the workload.

five people it is very easy,

If there are

if there are a thousand it

lS

a big workload and it is a question of what are you providing for.
MR MUDGE:

But can it be repeated,

ADV CHASKALSON:

60 days at a time?

As long as the emergency is there.

Ordi-

narily as long as there is an emergency they have the power
to detain preventatively and the protection is regular review by an impartial body.

But as long as the emergency

continues there is a need for detention.

That is the usual

provision, because it is related to the emergency and it
shouldn't exist outside.
MR MUDGE:

You as a lawyer with practical experience of

cases like this, what would you have suggested?
us to take that decision.

I have no experience,

You expect
I have

never defended anybody who was held in detention.
ADV CHASKALSON:

There are provisions in Northern Ireland,

there are provisions in other places that we could look at.
Again, this is something that came to us.
working paper.

It was in the

We suggested a reduction from 60 to 30

days, we didn't suggest a major restructuring of the mechanism.

It's one of those answers,

it is like how long is a
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piece of string, it depends upon what is practical and what
is practical in certain circumstances is not practical in
other circumstances.
But now we have to take a decision.

'1R MUDGE:

DR AMATHILA:

I am just trying to clarify to myself as to

whether my understanding is correct that the 60 days that
Mr Rukoro proposed was for the review, but the preventative
detention will remain,
'1R RUKOR:

not to exceed twelve months?

That is right.

PROF WIECHERS:

But then there is the other question, can

somebody be detained for a second or third period of twelve
months?

This is a fundamental principle.

MR RUKORO:

I think the answer was provided there,

as long as it is linked to the emergency,
you sit,

that for

then tough luck,

and whether or not it is a legitimate emergency.

That is where parliament comes in.
MR ANGULA:

I would think that the whole question of review

is structured to terminate the detention.
of detention,
this review,
court.

so,

the period

I would hope that it would be made shorter by
to determine whether to bring a person to

Once you review, you decide this person should go

to court and then it is up to the court.
DR TJIRIANGE:

If my question was alrea9y clarified I am

sorry for that, but this review board, it is not a constitutional

.... '

it is only mentioned here.

Who creates it?

Is it there all the time or is it going to be there at all?
Is the man who is detaining you the one who also puts up
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ADV CHASKALSON:

I think it is dealt with under 6, because

it provides that the law providing for preventative detention must also make adequate provision for the appointment
of a board.

So you can't have preventative detention with-

out actual provision for a board's appointment.
PROF ERASMUS:
must add.

The overall picture isn't that gloomy,

You've got parliamentary control,

judicial control,
courts.

you've got this board,

you've got

you've got the

This is not jungle justice, this is rather sophis-

ticated and we have limited the periods.

As it has been

indicated, it is also a matter of workload and whether the
personnel will be available.
think -

I personally would tend to

that is only my own personal feeling -

that with

the limitation of the periods, as we have already done, and
the 60 day review periods that we are now going to add,
this is quite an effective code in principle.
MR MUDGE:

Can't we make it three months?

CHAIRMAN:

Ninety days thinking of the shortage of man-

power.

Thank you,

MR BARNES:

it is adopted.

Article 6.

I am still on article 5.

I put up my hand but

I haven't got a red beret, so you don't notice me.

May I

appeal to the chairman, we accept that we are seriously
trying to draft this constitution in the shortest possible
time, but if we decide to adjourn at seven and we are halfway through, we might catch up tomorrow again,
thing is not lost.

so every-

.I

- 184 On subarticle (5) on page 11, persons are judge of a superior court, we would like to suggest "of Namibia" in there,
because we have experience and knowledge that somebody
might bring in some judges from India or Ghana or something
like that.

So, we would like to know that for the greatest

possible protection and understanding our particular circumstances, a superior court of Namibia.
CHAIRMAN:
MR RUPPEL:

We have moved to (6).
I want to strongly oppose that view, because I

think if we have a shortage of judges we must get judges
from elsewhere and one judge is as good as another one in
my view.
MR BARNES:

I doubt that.

MR RUPPEL:

Well,

you will have to live with it, because we

only have so many judges and we have to bring in judges
from elsewhere.

As long as they as okayed by the Judicial

Service Commission and appointed by the President and they
hold indefinite tenure,

they have their independence and

they are good judges, why should there be a difference
between one judge and anotehr?

I don't think that is a

good idea.
MR BARNES:

You are dealing here with an advisory board

which is a particular organ to assist the judiciary and
give the maximum protection.

We are sceptical of the very

nature of Mr Ruppe's suggestion that we might bring judges
in from everywhere.

It is for that reason that we are

drafting a constitution for Namibia and we have experience

-
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of the very Zimbabwe that brought in judges from pillar to
post and they couldn't get rid of them fast enough.
will remain our request -

So,

it

judges of the superior court of

Namibia.
DR TJIRIANGE:

May I ask a question?

I want to understand

whether the previous speaker says to bring a judge of a
different court or does he mean that we cannot,

it is not

allowed to have somebody recruited as a judge in a court of
Namibia who is not a Namibian?

Is he saying that at no

stage can we employ somebody as a judge who is not a Namibian?

If he is properly employed and he is a judge in this

country,

employed on contract,
Obviously,

MR BARNES:
appoi~ted

is that prohibited or not?

if a judge is recruited and he is

to the superior court of Namibia, he is a judge

of the superior court of Namibia, but the thing that I am
guarding against is that now judge might be brought in from
everywhere and he need not be a judge of the superior court
of Namibia.

We are not laying any limitation,

as a matter

of fact we would need people like that, but then they must
be judges of the superior court of Namibia and I think I
was very explicit.
MR RUKORO:

What will happen if we bring somebody from

Uganda and he is appointed as a judge on contract?

On your

definition he becomes a judge of the superior court of
Namibia.

Now the question is, this person, not being a

Namibian,

although he is by your definition a judge of the

superior court, it is qualified to be on this board,

- 186 because I thought your principal objection was that
membership of this board should be reserved for Namibians.
MR BARNES:
~R

No,

ANGULA:

that is not ..

Some people have experience of importing

judges, but I thought that if I import a judge here the
Judiciary Service Commission will also accept this person
as a judge.

So, you have a professional body there,

re-

gardless of where this person comes from, whether he is Mr
... or Mr Hiemstra,

and eventually the Judiciary Service

Commission will have to decide if he is a judge.

I think

that is taken care of.
MR BARNES:

We have decided on judges of the superior court

of Namibia.
MR RUPPEL:
CHAIRMAN:

It obviously refers to our own courts.
Article (6).

Adopted.

Article 11 - fair trial.

( 1) (a).

MR ANGULA:

I

just want the learned gentlemen to explain to

me what this means:

II

in the determination of his civil

rights and obligations or of any criminal charge against
him."

What does that mean?

PROF WIECHERS:

It simply means that both in civil and

criminal trials that there must be a fair trial.
MR MUDGE:

I

just want to point out that again we have a

problem with customary unions there.
CHAIRMAN:
- adopted.
MR MUDGE:

We are at (l)(a).
(d) - adopted.

Adopted.

(b)- adopted.

(e) - adopted.

(f) .

I have already said we have a problem, how do

(c)
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you define a partner in a customary union?

If somebody

does not want to give evidence in a court case,
claim to be a partner in a customary union.

CHAIRMAN:

I

Adopted.

DR AMATHILA:
paragraph.

There is no

But I think we have already discus-

way you can prove it.
sed that problem,

he might

just wanted to point that out.
Article (2).

I would like to get an explanation on this
In the second-last line there is a word that

says that somebody could not be persecuted for something
for which he has been acquitted according to a law, and I
am just wondering,

if somebody has been acquitted because

of insufficient information, does that mean that this person cannot on availability of this information be arrested
and charged?
ADV CHASKALSON:

That is what it means.

It is the usual

double jeopardy provision where the court distinguishes
between acquittals on technical grounds and acquittals on
the merits,

and it may be that one should distinguish spe-

cifically in the constitution between an acquittal on the
merits of the case,

that the case had been heard and the

person had been acquitted and someone acquitted on technical grounds because the charge was wrongly framed or there
was some technicality.

According to the common law, if it

is a technicality you can be charged again,

if it is an

acquittal on the merits you can't be charged again.
MR MUDGE:

May I

just ask our advisors,

the exclusion of

corespondence or communication of the person,

is that real-

-
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ly justified?

That is article 12.

DR TJIRIANGE:

This article talks about preparation of

defence for the person concerned, but what about indigent
people?

There is no organisation to provide that defence.

ADV CHASKALSON:

That is a practical problem,

upon the resources available here.

it depends

For every person who

comes before a criminal court to be defended,

you need to

have many more lawyers than exist in Namibia and the cost
of doing that would be enormous.

There is a statement of

principle that the state should provide legal aid in all
cases which are considered by parliament to be sufficiently serious to warrant legal defence,

and I think if you go

beyond that you may be taking on something which simply
cannot be carried out.

Obviously it is desirable that no-

body should go to jail without legal defence, but whether
Namibia has the legal profession and the financial resources to maintain such a situation is another question.
CHAIRMAN:

Article 12.

I don't want my telephone to be

tapped as is happening now.
MR MUDGE:

Agreed.

Article 12(2).

That is the point I wanted to address,

the ex-

elusion of the correspondence or communication of a person
from the provisions of subarticle (2).
it justified?

The question is, is

Can we leave it to the discretion of the

relevant minister?
MR ANGULA:
MR MUDGE:
think.

To read other people's letters?

No.

It may open the door for political abuse,

I

That is why I think to solve that problem the words

Page 189 was omitted in original pagination.

- 190 open post and telephones by the Commissioner of Police. so,
it is a very down-graded thing and it was a very serlous
infringement and I think the practice is still being
=allowed.
\1R

MUDGE:

Who must take that responsibility to give the

instructions?
The minister implements acts of parliament.

>lR ANGULA:

I

suppose an act of parliament will state what is supposed to
under particular circumstances,

~appen

one.

like the existing

The existing one says that Mr Gouws can order the

Post Master to read my letters, which they have been doing
anyway.

But I suppose we are going to have a specific law

about how this will operate.

Then we can state there what

will happen.

this society is going to have

On top of that,

elections every five years.

If they have been reading my

letters and I have evidence of that,
tical issue.

I can make it a poli-

There is a certain responsibility on politi-

cians to behave also, we must not forget that.
CHAIRMAN:

Agreed.

MR MUDGE:

I can tell you we had the position where they

opened the ministers' mail and listened to the ministers'
telephones.

They are doing it right now in my case.

I

only have one comment on article 13, what is full age?

Is

it a legal term?
ADV CHASKALSON:

The Marriage Act will define the ages at

which persons are at proper age for marriage.
MR MUDGE:

Article 13(1), isn't that covered in another
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ADV CHASKALSON:

I think this is dealing with a somewhat

different situation.

This is actually taken from the Euro-

pean Convention.
MR MUDGE:

Isn't it covered in article 9?

ADV CHASKALSON:

I think it is really dealing with rela-

tionships between husband and wife rather than between the
state and individual.
CHAIRMAN:

Agreed to.

Article (2) -

agreed.

agreed.
COMMITTEE ADJOURNED

Article (3) -
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I have to acknowledge the presence of Prof

CHAIRMAN:

Mburumba Kerina in this committee for the first time.

You

are welcome.
We have made a very thorough study of the docu-

MR MUDGE:

ment.

We spent some hours on this document, and I must say

that we were a little disappointed as far as the editing of
the document is concerned.

In this document there are many

inconsistencies, many errors.

I think that it could be

somewhat of an embarrassment if a document like this is
published.

I tell you frankly I think it might be an em-

barrassment.

I am not talking about principles, I am talk-

ing about the wording,
paragraphs,

the formulation,

the reference to paragraphs.
~

terrible reading.

the numbering of
Frankly, it makes

That is all I can say, and I want to ex-

press some disappointment, but I must admit - and it is
made clear in the memorandum - that the lawyers had very
limited time at theiL disposal,

they have indicated them-

selves that there will have to be more corrections made and
editing done, and some principles that will have to be discussed.

As far as we are concerned, we think it will be a

waste of time going through this document, because most of
the problems that we have now needs legal clarification, it
needs the clarification of legal people, it is not for
politicians to do that, because we ourselves have some
background and we are not in a position to clarify all the

problems.
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So, we from our side want to suggest now - and I

must say I am disappointed, we were under the impression
that the lawyers will be available tomorrow, because we are
stuck now, we cannot move without the lawyers.

We thought

that if we could have them tomorrow and we can go through
the document and identify the problems that we have, then
they can immediately start working on the document, to edit
it legally and get it ready for the Assembly.

If we now

have to wait until next week, then discuss it with the lawyers,

then they will have to go back again and edit the

document and come back and then another week or two will be
gone,

I must say that if we are really in a hurry, I fail

to understand how we can postpone the meeting with the lawyers.

availabl~

Are they not

or what could the problem

be?
CHAIRMAN:

The impression I am getting from reading the

newspapers and so on,

is that we are too much in a hurry.

So, if we can slow down it will be good too.
MR RUPPEL:

There are three things I want to say.

One,

the

documents which were leaked, include a very confidential
memorandum which is a communication between a lawyer or an
advocate and his client.

It should be made plain to the

press that that document is a confidential document and it
is a breach of an attorney-client relationship if that is
published or used.

This constitution sooner or later would

have got out and I think it is not on the same basis.
There are other points which were raised by the honourable

-
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Chairman why it is an embarrassment that it had been leaked
so early.

But that memorandum, really, it is most embar-

rassing also from the committee's side vis-a-vis the lawyers.

They have given us confidential advice and now it is

out in the open.

It is most regrettable and I can only

associate myself fully with the comments made by the Chairman.
The second point is the quality of the draft which is
before us.

It was sent to us by the lawyers and Mr Chas-

kalson who phoned me before they dispatched it, said that
he would, under normal circumstances, not let a document
out of his office in those circumstances.
backwards and he accommodated us.

He said he bent

He tried to get it here

so that we could study the document as soon as possible and
look at whether the material instructions which we gave
them are correctly reflected in the document.

That means

and that brings us to the third point where I disagree with
the honourable Mr Mudge - we should actually go through the
document,

if not paragraph by paragraph, at least deal with

those paragraphs in relation to which we gave instructions
or in relation to which amendments were made by the lawyers
as part of their instructions to sort out cosmetic problems.

In my view we cannot do this work, checking whether

the instructions are correctly reflected or not, in a matter of a day.

It would have been a complete waste to have

the lawyers here.

It is much better if we give ourselves

part of the weekend, today and tomorrow, and Monday, and on

-
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Monday-night the obvious instructions which can be rectified even that night, can be given to the lawyers.

They

can work that night, they are prepared to do it; they will
have all the facilities here.

The draft is on disk, every-

thing is ready, they can immediately work.

The next day,

on Tuesday and Wednesday they will be at our disposal to
help us clarify one or two or three more important issues
which we don't understand from the layman's point of view,
perhaps,

and they can explain and we can then instruct them

to change if necessary.
spent at that stage.

But I think it will be time well

Tomorrow it would not be time well

spent in my view.
So, I suggest that also in view of the fact that many
paragraphs had been changed also to correct the structure if you change one thing at one place, automatically you
have to also change a number of other things in other
places - that we go through this document as quickly as we
can, as thoroughly as we can and just tick it off and say
"this one is no problem with us anymore, let's go on to the
next paragraph."

We go through it and at least in our own

minds and hearts we know at the end of the day that this
document,

as far as we are concerned, is now a good docu-

ment and then it goes to the lawyers and it will be a
better draft.

We are going from step to step, we must

appreciate that.
DR TJITENDERO:

I take the floor to support the view that

this in fact is a product of this committee on the basis of

-~

r

·c

;,.·

,,=:

-

5 •'

the assignment that was given 1o fhis committee.
would not want to say that
yers.

We said time and

thi~

i~

again:~ th~t

I think I

a product of the lawconstitution writing is

~

not the work of the lawyers, i;.:t

is

the work of the people

themselves and through their reprisentatives.

.

a subcommittee of the

Here we are

~

Constituent~Assembly.

I would urge

~

and I would support the view t~at:~e go through this docu~

ment.

There are some sectioris[in}this document that we as
-r
~

Yet, :'when they came out they

a committee have agreed to.

-:~·

-"

still reflected some degree

of~do~bt.

We should go through

""'

it page by page, paragraph by.pan\graph and agree that this

..

~

is what we have agreed on,

th~~
.. -. -

iS an interpretation.
~

....

There are certain sections whe}e .f_he lawyers have gone on
::

~~-·

-.:.

the basis of pure logic and qdnve~tional wisdom to add or
:::'

·~~

~

-;'~

include certain things that ~~~ilnot·in this meeting
;.,.

~

agree to.

If we are to thro~±hi~...... back to the lawyers, I

'
tfr>
~

think that will not be living

~··

~up

our responsibilities
~~~
and the mandate that we have. ;so' we should go through it
,.:

i

: :f\..~.

-~

as a commit tee again and give .the~raft that will come
;.~

~

·.

after the discussions of this·~ommittee to the lawyers with
~~ :;~ . .ii~
the clearest of instructions,-~o fPat they can follow very
clearly what we mean.

-~ ·-t"

.·.i

.

I was also ~oing to say that on this
:~.-

$"

basis it will be to the benefit o:!.the lawyers if they
~ -~~

~

would sit in and we exchange w--:1, th i1hem. But at the time
~~ ;_
~.~
that we exchange, we as a comnii ttEfe must be on the same

.. ,.
~

platform in terms of their

~-

:

~~:

-~-

1~-

und~rs~nding
;·

of the principles

that ought to be enshrined in }hi,f; document, so that they
.·

:;_

-~~.
.....-.,,

~

·.l
.":Jo

:$
....~.

fp.

....

2(.

:::;,

;·

1-=-.

2

·~

. -i~

~~

.....

- 6 -

can follow from there.

I can see the enormous difficulty

of trying to meet the deadline and I think they must be
commended for the short time and the pressure of time and
coming up with a document, however many difficulties it
contains at this point.
So, I would suggest, I don't know when, but we as a
committee must first go through it, as we did with the
original draft, agree, disagree and then, and only then,
should it go to the lawyers and we have already agreed that
the lawyers sit in and answer some of the questions that
may have only legal implications and not necessarily the
principles of political agreements.
MR KATJIUONGUA:

I am just wondering whether at this stage

I am in a position to commend anybody.

At the same time, I

don't think it is the time to pick up axes.

I would like

to support the suggestion by Dr Tjiriange, I think for the
reasons that Mr Mudge has given as well, that maybe we have
more time to reflect on these matters.

You will remember

at some stage I did say it might help us a great deal if
the men from god were to sit here as observers, to observe
the nature of the·discussion, the depth of the discussion
and all those things, to understand the environment in
which the discussion

w~s

taking place and the proposals

made, so that objectively, not second-hand or third-hand,
they establish themselves what the different people wanted.
That was not done.

I think sitting here in this committee

without the lawyers, trying to repeat the same exercise, is

-

a duplication.
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So, therefore I agree with my colleague Dr

Tjiriange that maybe this will give us more time to refine
the points, to relook at them.

Many people have been on

vacation, sometimes to meet the caucusses has been a proWe said these

blem, we tried to collect them one by one.

are the things, to your closest colleagues so to say.

I

did not divulge anything to the newspaper, I have my own
doubts as well, I have my own sources as well, but that I
am not going to announce seeing that

make a statement

on Friday as to whom might have done this sort of thing.
But I really feel that in view of the urgency of the time,
the time is running out, and some of us have promised ourselves that we should try to get this shutter closed as
quickly as possible, that this country knows where it goes,
to heaven or to hell.

But that point must come.

So, therefore I feel to do this job once and for all
now, we should have enough time - as my colleague proposed
- to have a look at all these things and then get those
lawyers here.

If they cannot come today or tomorrow I

don't think there is much we can do about it.

It is a

pity, but that is a reality we must accept and when they
come as soon as possible, we get them into the committee
and then we discuss these things one by one or page by
page, so that when they go everything is settled once and
for all.

If the Assembly may have to adjourn for a week to

get that job properly done and not again

~or

a second time,

because I think if we have a lot of consensus on the issues

- 8 in this committee, it may not allow for a lot of difference
in the House.

In this way we would be killing two birds

with one stone.
restudy,

So,

therefore I think we should go home,

reread this thing, compare it with our colleagues

and then get the lawyers here on Tuesday or Monday, get
them seat~d here,

not outside and discuss this thing one by

one and then get it finished.
on page 1,

When we say we have agreed

that must be the final agreement and not come

back to it some other time again and hopefully not in the
Assembly again.
MR RUKORO:

That is really my proposal.

I have no problem with the appeals for a post-

ponement so that we can make thorough studies of the document.

That will simply streamline our own effort.

just rising here to make a few observations.

I am

The first one

is that in all fairness to the lawyers that we engaged,

I

think our criticism should be kept into perspective.
Firstly,

as pointed out by Dr Tjitendero,

is the time-

constraint within which these people had to work, and
coming up with legal drafting of this nature is no joke,
especially over the

festiv~

season.

Secondly, obviously the documents we gave these
gentlemen were not the most, both from a political and a
legal point of view, intelligible documents, and since they
did not have the benefit of having sat into this meetings
or even questioning the authors of the various documents,

I

think we should sympathise with their assignment from that
perspective.

And thirdly,

this document is nothing but the
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first common draft of this committee.

I don't think it was

ever intended that when it comes from the lawyers this is
virtually the second-last product and our exercise here is
going to be purely formalistic.

There is still substantive

work that we have to do on these documents, this is simply
the first draft that was done in a hurry, and personally I
must go on record as commending these gentlemen for the
type of work that they did on this document.
becomes legible and intelligible.

To me it now

That is my own position.

I don't think what they engaged in here is final legal
editing, by no means.

What they did was simply to bring

some sense in the mass of documents that we gave them.

The

legal editing will have to come after we have agreed at a
political level, for the final time, that this is the document that we have approved as a committee or, for that matter, as a National Assembly.

So, I really think it is from

that perspective that we should see the work of these
people, and being a lawyer myself, even the last document
that we are going to agree on, you can consult another
lawyer and he will still come up and tell you this is a
nonsensical legal work.

It is part of the job, I need to

earn my income.

MR MUDGE:

I have a problem with delaying the process for

the simple reason that people will go on speculating.

I

did not react to what you have mentioned in the beginning,
the fact that the document was leaked.

I want to draw your

attention to the fact that the "Republikein" did not report

- 10 one sentence, I stopped them.
them.

The SWABC did not, I stopped

I phoned the lady, she phoned me to ask whether I
I referred her to Mr Hamutenya and he said "don't".

agree.

I could not get hold of you, but in any case, we tried our
best to stop it, but it was more or less to late for the
"Times" and I even sent Mr Coetzee personally to the "Namibian" to try and stop them.

I spoke to Mr Ruppel.

It was

very unfortunate, but let us not talk about that again, it
is history now, it must not happen again.

But then I think

we must now not create circumstances which will lead to
more speculation.
Secondly, I am not sure whether I understood the
Chairman correctly, but we cannot give a document like this
to the press or to the Constituent Assembly.
we can do that.

I don't think

We can't give a copy which will be criti-

cised from all over as being inconsistent, not properly
worded.

How can we give a document like that to the press

or the public to criticise?
Thirdly, I want to make it clear that our delegation
does not need time to thoroughly study the document.
promise you we stuck to the programme.

I can

We were told that

we will be meeting today and we will meet the lawyers tomorrow, and I tell you, Sir, we are ready to discuss this
document and to meet the lawyers tomorrow.

We did not

waste one hour.
Mr Rukoro said the legal editing is something different.

I cannot agree.

I am not a lawyer, but I have some
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background about laws and constitutions.

When I draft a

constitution, I must clearly be able to distinguish between
a person, a human being and a citizen and then we can start
writing.

But how can we write if we cannot even distin-

guish between a citizen, a person and a human being?
need that background.

I want to ask the lawyers how do we

interpret person, citizen, human being.

If we look at the

second page, "Justice, socio-economic, political."
that include justice?
about equality?
ty?

You

Does

Is is comprehensive when you talk

Do you only refer to status and opportuni-

When you talk about liberty, do you have only liberty

of thought, expression, belief, faith and worship?
point out things like that, not politicians.
lawyer to draw my attention to these facts,
cian couldn't do it.

Lawyers

I needed a
I as a politi-

For that reason I think we must draft

a constitution of which all of us would be proud and we
need legal assistance whether we agree or not.

We cannot

do it alone as politicians, and I think we have now reached
the stage where we need the lawyers.

They must sit in, we

must be able to ask them questions and get clarity in our
minds.

We don't have many problems in principle.

our problems are legal problems.

Most of

So, when we go through

this document now paragraph by paragraph, we will be
'

arguing about legal things with people who are laymen.
are laymen ourselves, and with all respect, Sir,

We

I am not

always going to accept Mr Rukoro's or Mr Ruppel's advice.
They might be lawyers, but whether they are constitutional
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lawyers I have my doubts.

I think we need as soon as

possible the specialists.

I can tell you now,

just to give

you an idea, that we have a slight problem .....
CHAIRMAN:

Let's first solve one thing, whether we have to

continue or not, whether we go over the document now.
MR MUDGE:

But all I want to do now is only to satisfy you

that we don't sit here with many points of material dispute.
ruling,

We have one or two or three, but I will accept your
I will not go into much detail now.

All I say is

that we from our side have reached the stage where we need
the lawyers to be present.
CHAIRMAN:

We have a problem here.

Honourable Dirk Mudge

is saying what is to be discussed is legal, but he said
earlier we must continue.

Originally we said they are not

going to be here this afternoon, they are going to be here
tomorrow.

So, he said we must continue right now, yet he

is saying the things we must discuss can only be discussed
in the presence of the legal minds.
tion.

That is a contradic-

Then secondly, the others are saying we must

adjourn to go and study the document.
should continue and look at it.

Some are saying we

The problem is, if we are

going to continue now, already we are talking about the
preamble and I thought there was no serious problem with
the preamble.

It is just a question of redrafting it.

Mr Mudge seems to have a problem with the preamble.

But

So,

therefore, either we can start and go over the whole document again, delay more, the press is going to talk about
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it, because they already have a copy of this bad paper.
But what I was proposing, that the members must get the
document on Friday.

That was our workplan.

adjourned we said that we will meet today,

When we
tomorrow and on

Friday there will be a meeting of the Assembly as a whole
and they will then get the document.
But I

sion.

That was our deci-

added the point that it is unfortunate that

the honourable members had to read about their own document
in the press first.

So, that made it more urgent that they

must get the document themselves.

As members they are

entitled to that.
What do we do now?
continue too.

I

have read the document, I can

have my full notes here, page by page.

What do we do now?
answer,

I

Mr Nahas is going to provide the

as usual.

MR ANGULA:

Yes, before

I

provide the answer,

I

just want

to wish everybody a happy New Year, a prosperous one and a
productive one.
I listened very carefully to what have been said
here.

I think it boils down to two things in my view, if I

listened carefully.

One is that all of· us seem to have

read the document in one way or another, perhaps not
studied it, and we found certain areas where perhaps their
interpretation is not to our satisfaction.

So, there might

be certain things, not material disputes, but things we
want to get straightened out.
many things.

Perhaps there are.not too

I feel these things should be straightened

- 14 If we still have certain

out before the lawyers come.

areas where we are not quite satisfied that the interpretation was what we meant, perhaps we could deal "with those
kind of things and finish them.

I also feel that there

are certain things which are not a principle nature, but
which can be improved by way of inserting one word or replacing one word with another which is more cogent or something like that.

That we can do in the presence of the

lawyers who can advise us why they used a particular word.
But I thought issues which seem to be of a principle nature
should be sorted out before the lawyers come, so that when
we sit down with the lawyers, we are just dealing with
things we want to be improved by way of reflecting really
our feelings and our principles.
So, if we so wish, we can continue, not perhaps today,
perhaps tomorrow-morning, to discuss those issues which we
feel should be straightened out.
others to the lawyers.
PROF KERINA:

Perhaps that can solve the problem.

Thank you for giving me the floor.

like to associate myself
originally.

Then we postpone the

~ith

We need time.

I would

your appeal that you made

We know that Mr Mudge and his

delegation has studied and analysed that document, they are
ready and they seem to be also concerned about the leakage
to the press and our programmes here.

I think if we con-

tinue to pay attention to the press, eventually we will
find the press detouring us from our main course.

We have

an obligation to the members of the House, whether the
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document was leaked to the press or not and for that I
would like to associate myself with the views of Mr
Katjiuongua and Dr Tjiriange and yourself that we should be
given time to study further this document.
CHAIRMAN:

The committee is divided,

MR MUDGE:

I will agree that we adjourn until such time as

we have the lawyers available.
have suggested.

the way I see it.

I think that is what you

I think I made it clear that we cannot go

ahead without them.

What I had in mind is that maybe we

can get them to be in Windhoek tomorrow-morning, but if it
is not possible, then it is not possible, then we have to
wait for them.

But then I want to appeal, isn't it possi-

ble for us to postpone the meeting of the Assembly and
secondly, also not table the document until such time as we
have gone through the document and at least corrected some
of the more obvious mistakes.
CHAIRMAN:

That is a very practical proposal, but my worry

was what the other members, who are also entitled to this
document, will think.
whole Assembly.

We are only a small committee of the

I support your idea, because we have been

assigned to hammer out and give them a proper document.
MR MUDGE:

We will inform the caucusses tomorrow.

CHAIRMAN:

I think it is a very practical and useful propo-

sal and everybody was nodding.

Therefore I think we are

again benefiting from experience.

~

On that note I will

adjourn this meeting to Tuesday, is it?
MR RUPPEL:

They will be here on Monday-evening.

There is

- 16 in my view clearly two kinds of things, the one that
lawyers could do.
are.

They could even start now wherever they

There are things which we don't have to discuss with

them, things that Mr Mudge raised.

There is a whole cate-

gory of matters which you don't need a lawyer, where you
say this is clearly wrong, this is not our instruction
which we gave.

But to leave everything to the lawyers,

that will delay our work.

Why don't we go on with the

work?
CHAIRMAN:

The point is, to go back to Mr Katjiuongua•s

original statement, if they were among us they would have
gotten the sense of the committee.

They are going to

polish up, we are not going to repeat everything that we
have agreed on, only problem areas.

So I think there is

consensus that we will meet Tuesday, 09h00.
MR HAMUTENYA:

I

just want to report back to the Committee

that yesterday we met as the Subcommittee on National
Symbols and we were able to work out a mode of operation
and we listened to experts who were invited here through
the courtesy of Mr Matjila.

In the next five minutes we

are going to invite· the public through the press to participate in the design of the national flag,
and the national anthem.

the coat of arms

so, don't be surprised that we

have gone to the media before we told you.
MEMBER:

Are we informing the caucusses about this leakage

to the paper?
MR GURIRAB:

Now that the Assembly is not going to meet
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about an alternative way of clarifying the matter through
the press.
CHAIRMAN:

I think we have to do that, because I am worried

about the other members who just read this in the newspapers, and think "what kind of a chairman is he, he
doesn't tell us."

So I have to issue a statement.
COMMITTEE

ADJOURNED

STANDING COMMITTEE ON STANDING RULES AND ORDERS
AND INTERNAL ARRANGEMENTS
WINDHOEK
8 JANUARY 1989
09h00

We have a slight problem in the sense that the

CHAIRMAN:

documents came over the weekend and they are now being
photocopied by our colleagues.
by eleven.
papers.

We are told it may be ready

So maybe we can jrist come

b~ck

to collect the

Then we will meet Wednesday in the afternoon.

We

will then see if the lawyers carried out our instructions
properly.

Thursday-morning the three gentlemen will be

here to sit in at our meeting to answer questions, that is
if we want them to be here.

We arranged that they should

be on standby, so that if somebody has questions they can
explain it and also to make corrections.

They brought

computers here, they will correct it and they will have the
papers ready for the Assembly on Friday.

The members of

the Assembly wouldn't have seen the document, so they will
just receive the document and adjourn and we will meet
Monday for discussion.

That is the programme I have in

mind if the Committee supports it.
MR RUPPEL:

The lawyers will be here probably already on

Wednesday late afternoon.

We are trying to arrange a

for them where they can work Wednesday-evening.

sui~

So, during

our meeting on Wednesday we can get a list of matters which
we could give to them and say that we have agreed should be
changed and they can do it that night already.
going to save time on Thursday.

Then we are

Unfortunately these men
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are hard-pressed for time, especially Adv Chaskalson.

He

has to be back late afternoon on Thursday, so we have the
morning and the afternoon of Thursday to concentrate on
matters where we need their advice.

But there are two

categories of matters that we can work on on this draft.
The one is things which we can tell them already on Wednesday night and they will do that and have it ready on Thursday-morning.

Then there are matters where we need their

advice or have to ask them what they mean.
Thursday•s work.

COMMITTEE ADJOURNS

That will be

STANDING COMMITTEE ON STANDING RULES AND ORDERS
AND INTERNAL ARRANGEMENTS
WINDHOEK
19 DECEMBER 1989

CHAIRMAN:

The report by the

photocopied,
first.

ra~porteur

is still being

so we can discuss the outstanding matter

Secondly,

the AG said the moment we are ready with

the agreed principles, we should give it to him,
give it to the drafters to draft it.

I

he will

think there is an

understanding that once we agree on the principles here, we
are going to give it to him,

that he already has experts

waiting and they are just itching to go ahead.

I keep on

telling him that we are going to have our own lawyers.

He

thinks that we are going to give it to him.
DR TJITENDERO:

This question I think is a serious issue

and we have to give it serious consideration.

Is it a re-

quirement or is he only asking to render a service that is
available?

If not,

of course the committee has a mandate

to submit its draft to whomever it thinks is competent to
reproduce the draft ln the manner we want.

Maybe what was

being said as a joke might be legal.
CHAIRMAN:

It was not a joke and I don't think it is legal.

DR TJITENDERO:
CHi\IRMAN:

it,

So he is just offering a service.

But the way he said it, was as if he expected

and seeing my shock he said,

you are ready,

"no,

I

am serious, when

don't wait too long", which means he was

expecting this to come to him.

We will give the floor to

honourable Mr Katjiuongua.
~1R

KATJIUONGU.I\:

I am speaking on behalf of the parties
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supporting the proposition of a two-chamber parliament,
i.e.

the DTA, UDF, NNF and NPF.

What I might leave out in

this presentation my colleagues will naturally fill in.
Mr Chairman, we have been requested to summarise the
rationale for the intended fun~tions of,
composition of the second chamber,
election of its members.

and the intended

as well as the method of

That was specifically, if I

re-

member very well,

the request by my distinguished colleague

Mr Nahas Angula.

We are not at this stage very much con-

cerned with the actual name of the second chamber,

as

senate or anything else, but rather with the institution,
whether we call it the Second Chamber or Senate or National
Council.

In addition to the summary that I am going to

present here, we would like to refer the committee to a
background document which we prepared,
on Second Chambers."
chambers in the world,

titled "Memorandum

This memorandum deals with second
some kind of perspective why a

second chamber of parliament and the majority principle,
because there was fear that this was an attempt to put too
many brakes on an elected majority.

Now we are trying to

allay those fears as well and try to place the whole concept of a second chamber into perspective.

Then of course

the composition of the second chamber and other matters related.

So,

this document,

is a bit longer,

the background material,

which

that will be given to the chairman for

circulation to the distinguished members here,
can study it for themselves,
going to read to you here.

so that they

including the remarks I am
So you will have adequate time

to go into more detail and get an overall -picture of what
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we have in mind.
On national

The rationale for a second chamber:
level,

Namibia needs national integration through institu-

tions,

thereby creating participation and liberating the

people from fear or sectional
over and above,

l~yalties.

It is a form,

of discussions and the right to speak as a

numerical minority in parliament or in the Assembly,
beyond just merely speaking,

that

there is a form of institu-

tionalised expression by which those who might not necessarility be elected by numbers can also express concerns
and interests of the areas they represent.
We maintain that we are a society in transition that
is having a number of characteristics. The composition of
this population which is called in other languages "A
population split", characterised by ethnic,

language and

other factors which still today in our society, because of
the transitional nature of our society,

play a role.

We

believe that in order to create national unity we must
positively build on these factors,
a point of major difference.

rather than making them

Additionally,

there are re-

gional, economic and infrastructual diversities in our
society and also in the supply of skills and expertise
throughout our country,

that a method of decentralising

government will allow the coming into full play of all
these factors.
We feel that the elected majority,
ineffective as a government,

without becoming

must take into account the

views of the political minorities of the day,

the views

that are relevant to national peace and stability.

A
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second chamber can integrate these views on a central
level.

Views not represented by universal suffrage, cna be

represented in a second chamber,

thus avoiding a "tyranny

of the majority."
A second chamber would allow for a broad consensus on
issues of national interest and expecially as a body of
review,

that the second chamber assures broad consensus.

We should not have a government simply of decisions, but a
government embodying a process of decision-making.
The functions of the second chamber:
of review for legislation delaying function,
ration.

To act as a body

through the exercise of a

the second chamber can assure reconside-

Here we are saying a delaying function should be

understood as a temporary measure, because if the decision
comes from that chamber to the lower house and is rejected
and returned and passed again,
out being questioned again.

it can then go through with-

It simply allows time for the

country and the other chamber to reconsider for a much
deeper material reflection and not simply a frustration of
that decision-making process.
The other function is approval of appointments and
ratification of treaties.
other chamber.

This was also discussed in the

We can still find out whether it can be

divided between the two or can be allocated to this chamber.
Hearings by the second chamber are most important with investigative functions,

the second chamber can become

a very strong support system of the public administration.
Investigating things like land reform,

labour legislation
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which are time-consuming exercises, can be referred to this
body for investigation and recommendations.
The second chamber can conduct and commission
hearings, make recommendations and initiate those very im-

.

portant issues such as land reform,

thereby depoltisising

many of these thorny issues and assisting the first chamber
in its important task to have a maximum expertise and knowledge when deciding these issues.
The second chamber is the protector of the constitution and State institutions - e.g. that the Constitution
can only be amended by a two-thirds majority in both
houses.

Also,

a president can only be removed from office

by two-thirds majority in both houses, thereby securing an
element of stability.

A second chamber should also have

the powers to refer to the Constitutional Court if a law is
considered unconstitutional.
Composition of the second chamber:

Two members per

region elected by an electoral college consisting of members of each regional or provincial council.

There will be

no less than six and not more than nine regions or provinces.)
Two members elected by a representative muncipal institution.

The members will be elected by both provincial

and municipal councils to become members of the second
chamber,

indirect voting by way of electoral college.

Six members from labour, business or professional
institutions appointed by the president on the recommendation of the National Assembly.
have the vote,

If the nominated members

their appointment to the second chamber

.

··~

-
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approved by the National Assembly on a proportional basis;
however,

without the vote in the second chamber,

These are the six people

for proportionality falls away.

We felt that we take them away from the

we talked about.
other chamber,

the need

it was a matter

~or

controversy,

and we

rather bring them to this body which we think should get
more expertise in terms of investigative powers.
are going to be unelected without a vote,

If they

then they can

just simply be appointed by the president on recommendation
of the National Assembly.
The method of election:

Members of the second chamber

are elected in an electoral college consisting of the
members of the respective regional/provincial councils by a
majority vote.

You can have a party-list system where the

winner takes all.
Since it will be impossible to have regional councils
at the time of independence which,

in turn,

impossible to institute the second chamber,

will make it
it is proposed

that the institution of the second chamber must come about
within a fixed number of years after independence.
talked yesterday of five years,

We

I don't know whether we

will stick to that or not, but you have to fix a time when
this thing will come into operation.
During this period,

the first chamber should not be

allowed to amend the constitution in such a way as to
jeopardize the eventual institution and functioning of the
second chamber.
So,
us,

I hope that the questions that

the proponents of the second chamber,

~ere

addressed to

have been
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answered by this short introduction and more elaborative
answers are contained in this memorandum,
any questions needing clarity,

and if there are

I am prepared to answer

those questions, or my colleagues are also prepared to do
so.
DR TJIRIANGE:

I have been listening very carefully,

and I

cannot help to think that the proposals have far-reaching
consequences and need to be studied carefully.
are very fast in understanding things,
proposal and make up my mind.

Some people

I need to study that

I don't know whether the

time is enough.
MR ANGULA:

I would like, first of all,

to thank honourable

President Katjiuongua and his colleagues-in-league for
providing us with very substantive information on the idea.
All along I didn't know exactly what they are aiming at,
but now I seem to be very,
posed.

very clear as to what is pro-

First I would like to address myself to the

rationale behind this, because it is very important.
rationale,

if I understood clearly,

lS

The

that the idea is to

address the fears of a certain section of our population
who is termed as some kind of minority.

I believe when we

are talking about a minority, we are talking about a minority in the National Assembly or in Parliament,
rity in terms of numbers,

not a mino-

proportion-wise when you talk of

the national level, because decisions will be taken by
parliament and when we talk about a minority we must talk
about a minority in the National Assembly.

As I see the

current composition of the National Assembly I remain to be
convinced that there are certain groups that are unrepre-
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sented in the National Assembly where the national decisions will be taken.·

So,

I am not convinced that this an

efficient ground or reason for establishing a second chamber.
When it comes to the

fun~tions

it becomes even

alarming, because here we are going to duplicate exactly
what the National Assembly is supposed to do.
talking about a delaying function,
law, it goes to the second chamber,
nate, filibuster,
at the end.

We are

meaning that we pass a
they delay,

procrasti-

go on holidays and frustrate the process

So, here I am even more alarmed.

Either we

have a parliament which can function to make laws or we
don't have it.

That is the situation we have before us.

If we are saying that the parliament is supposed to be
legal sovereign,

then it is not a legal sovereign at all,

we have two bodies there,

the second chamber which is sup-

posed to have a delaying function.
We are talking about the idea of hearing.

I

am not

quite sure as to the role between the Ombudsman and this
particular second chamber.

How will they share this par-

ticular role and function to hear and address certain
issues?

I believe also a government has the authority to

put up any commission to investigate a particular issue,
say the issue of land redistribution.
through a commission on land,

That can be done

to investigate the possibili-

ties, the mechanism and what have you.

Now you have a body

which is supposed to be a legislative body which is going
to engage itself in investigation.

To investigate whom?

assume that it will investigate the other _parliament, be-

I
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cause its idea is to backstop the other parliament.

It is

a kind of check and balance against the other parliament in
relation to the executive and the judiciary and all that.
So,

I find this body has a seat in the judiciary,

Ombudsman,

in the

sometimes the execut1ve and all other places and

I am not quite sure what you are trying to achieve by this.
Then it comes to the question of how the elections are
going to take place.

Without even giving the delimitation

commission an opportunity to look around into questions of
population distribution,

population patterns, population

density, geographical regions, we are saying that there
This becomes

must only be a certain number of regions.
ridiculous as far as I am concerned,

there is no logical

reasons why we should decide on just a certain number of
regions.

How did you arrive at them?

Probably our collea-

gue there already has a map of Namibia cut up in regions.
We don't know what criteria he has used.
grapher,

I, being a geo-

have certain reservations, because in terms of

geography we look at partiality, distribution,

space and

other things and even natural barriers like mountains.

I

do not what kind of criteria this comrade has used for
putting up six regions.
To be honest,

in a nutshell,

is that we should first

and foremost agree on one principle.

The previous regime

brought in apartheid for obvious reasons.

Other talked

about minority rights with certain justification,
think what you have just talked about here,
rights,

ethnic rights,

what I see here.

and I

is about tribal

and let us be clear on that,

As far as the National

~ssembly

that is

is con-

cerned,

10 -

I think certain tribes are even more representative

than others in terms· of numbers,

and if a decision is going

to be taken in the National Assembly I can't see how certain regions or whatever it is,

tribes,

ethnic groups,

minorities are going to be left' out from the decisionmaking process.
dumbfounded,

So,

I don't see it myself.

I am kind of

I don't know what to say, but I will go by the

decision of the majority,

if the majority decides that they

want a second chamber, but I am not convinced that it is a
necessity,

it is just to accommodate certain ethnic,

tribal

fears of certain people, and in that respect we also have
to respect and accommodate Mr Pretorius'
rity rights if we accommodate this.
MR RUKORO:

I think we

~re

views about mino-

That is my submission.

moving down a very dangerous

slope if we should continue the type of interpretation of
the argument that was presented here.

I think we will end

up in a deadlock which could be very disastrous for this
whole exercise.

At this point in time I would love to

respond to what he has said, but I am afraid I will simply
Therefore I am

contribute to what I am trying to avoid.

saying, can we have an adjournment of one hour.

Let

copies be made of the document honourable Katjiuongua presented,

including the background paper,

so that the honour-

able members of this committee can each read for him or
herself and in an hour's time we can continue with the
debate.

Maybe we will be better informed when we see

document in front

o~

o~r

own eyes, because

based on what Comrade Angula has said,
iota of what honourablR

~2mber

~don't

t~e

think,

he understood one

Kat~iuongca

has

s:~~mit~

-

ll -

here.
CHAIRMAN:

Since we really came to discuss the minutes,

instead of adjourning, why don't we listen to the minutes
and then in the meantime the secretary can make the copies
and then we can adjourn for a few minutes just to read it.
Honourable Ruppel will give us what we have agreed on.
MR HAMUTENYA:

I would like to move that we resolve this

issue now before we go to Mr Ruppel's discussion.

In so

doing I would like to explain the motion I am trying to
make,

that maybe we will be stuck in argument.

I see a

repetition of what he said yesterday.

I haven't had any-

thing new from honourable Katjiuongua,

I haven't had any-

thing new from honourable Nahas.
a day here repeating ourselves.

So we are going to spend
In principle we agreed

yesterday that we can accept the idea of bicameralism for
many different reasons.

The rationale for it may be a

problematic thing at this stage, but since we have agreed
in principle ...
MR ANGULA:

I never agreed to that.

MR HAMUTENYA:

We did agree in principle that we wanted

honourable Katjiuongua to come and give us the justification of his submission.

Mr Chairman, can you tell me, did

we agree in principle or not?

My understanding was that in

principle we agreed to bicameralism and that honourable
Angula submitted, supported by myself,

that honourable

Katjiungua goes, do homework and come back to give us a
rationale,

so that when we go to explain to others how we

arrived at the agreement of bicameralism, what were the
justifications and the arguments.

I think getting a con-

- 12 vincing argument is the problem now, but if we agree in
principle,

why don't we continue to agree in principle and

delegate the matter to the lawyers to see if they can help
us out of this,

so that we can close this particular issue

and move on to Mr Ruppel's

reco~mendations.

There is no

point to go to Mr Ruppel's recommendations and then to come
back to this.
DR TJITENDERO:

I very much endorse the position that Com-

rade Hamutenya just advised,

with the proviso that yester-

day when we agreed in principle,

I think honourable Katji-

uongua in his submission and earlier on in other discussions that we had,

even honourable Dirk Mudge,

made mention

that we have this idea and we have not digested it,
are not submitting it for the immediate period.
mistaken,

please correct me,

and we

If I am

this was my understanding,

I think honourable Katjiuongua mentioned that.

I

and

am saying

that to support Hamutenya's position that in principle this
is still a pregnant cow that we are looking at,
idea is not final,

but the

we are exploring it and we shall come to

make a decision on it.

So,

if that lS a correct position I

do not see any difficulties ln accepting that as it stands,
submit it to the men from heaven,

let them come up and give

us the rationale and the context in relation to the powersharing,

control mechanisms and its function in the

national context.

Then we look at it,

we decide.

However,

I was going to say that - of course I have not read the
paper -

from the presentation of Mr Katjiuongua and the

little things that I have taken down -

and of course,

rade Nahas claims to be a teacher and a geographer,

Com-

but I

- 13 only claim to be a teacher and as a teacher I am not going
to lock myself into -an intrackable position, but it appears to me that the overall submission could be concluded
as legislating for the minority,
cause that is what I understood.
this.

If that is the position,

and I am saying that beI stand corrected on
that is totally a tran-

sient position, because a minority of today becomes a majority of tomorrow,

and if we say that the majority must take

the views of the elected minority and the venue of this
would be the second chamber,

it would appear as if we are

legislating for the minority which is obviously a transient
position.

Notwithstanding that, when you listen to some-

one you sometimes take the adjectives and not take the
whole rationalisation,

then that would not be adequate

justification for the second chamber.

If, on the other

hand, we are talking about the position to distribute or to
bring about voices of the unelected,
voices of the down-trodden,

voices of minorities,

then of course that will call

for a different approach and justification for that.
very briefly I am going to say -

So,

and again, what was sub-

mitted is not a new thing, we have had a discussion,

and

honourable Katjiuongua made a substantive contribution in
the House on hiw views.

Now we are told it is a collective

position basically of what I would not want to use in my
vocabulary, by minority positions, because that
position submitted,

and if that be the case,

lS

the

as Mr Hamuten-

ya said, why can't we not go along with the idea that this
submission has been made on the request that we wanted to
see the rationale, we wanted to see the justification, we

-
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wanted to see the power relations in relation to the elected representatives and the
chamber,
viously I

justification for the second

then we can proceed.

If he did not do that,

ob-

think this is going to bedevil the whole discus-

sion even on the minutes that we want to go into, and I
would urge that we proceed on that principle position until
an appropriate time when we have read this and come back
advised by people who can justify the four categories that
we have enunciated.
MRS ITHANA:

Maybe yesterday I wasn't listening properly,

so I missed some of the decisions we took.

I

thought when

we requested the comrades to go and put something concrete
on paper,

it is for us to be able to decide whether or not

we go ahead with the creation of this body or not.
this apparently is not what we decided yesterday.
having listened to the presentation; I really

~t

But
But
alarmed.

I asked myself as to whether we have finished the discussion of this whole document or not, because the discussion
of the creation of this body will take us back into discussing some of the issues that we have taken decisions on
already,

like for example the appointment of six people.

have to go back to this provision and not only that.

We

But I

am not convinced, because the arguments given are flimsy.

I

don't know if we are here to create bodies representing
minorities.

We should move away from bantustanisation or

tribal authorities.
MR KATJIUONGUA:

If I can't convince somebody,

can't convince.

There is nothing more I can do about that.

So,

I simply

I don't want to go into the merits or demerits of what

- 15 has been said here, what is flimsy,
on.

If I use the same language,

going to end up.

what is tribal and so

I don't know where we are

If you think that my arguments are flim-

sy and yours are better,

then there is no point in conti-

nuing talking about this thing here.

Then we take the

'

discussion back to the House and we see what the reaction
of the House and the public will be.

I think that is a

better judgment than members of the committee here saying a
proposition by a member here is good or bad.

We can dis-

agree here, but I don't think beyond that point there is
much we can do about that.

Then I think we stop the whole

discussion about this issue and go back to the Assembly and
the Assembly will have a look into that,
points,

those discussion

and the public and everybody and then we will get a

feedback what other people than ourselves think about these
things.

I think the position is very clear.

The only por-

tion I agree with my dear sister here is that we are here,
the so-called minority parties, you either say you accept
the inclusion of a second chamber or you say no and then we
know where we stand with you.
dilly-dally on that issue.

I don't think we should

With all due respect,

I don't

think I am there to accept something in principle that may
or may not be included in a future constitution.

l~e

are

here to have a second chamber included in the constitution.
My experience,

my training and so on is just beyond some of

the arguments that are being put on the table here and I
can't argue in the manner which is argued here, bantustans,
homelands and all these.

I can use the same tribal lan-

guage that is being used indirectly against me.

I can say

- 16 worse things,

and with all due respect to the chairman,

I

don't want allow myself to be provoked, because I can use
similar language.
anywhere.

I don't think it will get this house

I think people discuss in a civilised manner,

they disagree,

the agree to disagree.

is a mid-way about that.

I don't think there

As I understand,

and I think my

colleagues here will speak for themselves,

my understand-

ing is that when this issue of a second chamber was raised
at some point in the process of the debate,
will come later,

it will come later.

So,

it was said it

it was postponed,

I think,

for some reasons of convenience for a variety of

reasons.

So, now I think we can't anymore get away from

that.
ment.

We have a mandate to propose a two-chamber parliaThe lawyers can refine it here and there.

trying to articulate a number of elements which I

I was
think are

applied elsewhere in the world where they have these types
of chambers.

If somebody wants to make them look like they

apply to tribalism,
am sorry,

I am sorry,

I can't go to that level.

I don't do things like that in my life.

I

But the

fact of the matter is that I think I have come to the end
of my contribution on this question.

It is up to you to

make up your minds whether it is acceptable or not and once
you do so,

then I know where I stand with you.

DR AMATHILA:
but obviously,

I don't want to repeat what I said yesterday,
as people mandated by the Constituent Assem-

bly to come and find solutions in this chamber here, we
have to make all efforts in order to find solutions without
either being seen to intimidate each other,

threatening

each other or trying to show the stick of veto and the

- 17like.

I feel there has been a proposal made by the honour-

.

able Comrade Rukoro that the document read to us here
should be distributed,

so that maybe we will be able to see

what has been put in this document.

Maybe we will be able

to seek explanation as to the meaning of the words, the
phrases or the sentences in those documents,

and possibly

find another way of approach to something that will be
coming out of this House as a common position,
acceptable to all of us.

a solution

It would appear to me that by

postponing the discussion on this issue for a while,

and as

you rightly propose that the minutes of Mr Ruppel be
started to be discussed,

it may give us possibly a chance

to start seeing, what we see as a problem now,
from a different light altogether.

So,

possibly

I would like to

support the proposal of Mr Rukoro to get the document disIn the meantime we can continue with the docu-

tributed.

ment which actually brought us here,

and that is my propo-

sal.
MR HAMUTENYA:

I think I understood very well what Mr

Katjiuongua has said.

I won't say I agree with everything

he said, but I think I understood it.
I read it I will be even convinced,

I don't see that if

I don't think so.

I

think that nobody in this Assembly has such religious
position against the idea of two chambers.
want to be convinced must be convinced.

The ones that

We think that the

question of two chambers is something they promised to the
electorate and they would like to have something on it,
therefore

I

propose that we agree in principle that the

constitution of Namibia will embody the idea of a two-

and

~
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and then with the procedure I have very

serious difficulties, not so much with the principle, but
with some of the procedures stipulated by Mr Katjiuongua as
to how to get there.

So,

let's speak about how we get

there.

Let's go to the work o£ the lawyers and come back

to it.

But I think we can live with the principle.

I

don't have a religious fixation about the one-chamber element.

I think I can live with a two-chamber parliament,

provided we at least have a logical explanation of what we
want to achieve and how we achieve it.

So,

therefore I am

prepared to accept the principle, not necessarily the procedure of getting there as outlined by Mr Katjiuongua.

I

think the lawyers will be able to give us probably much
more legally stated procedures of getting there.

I am

pleading with the House that we accept the principle and
look at the mechanism of arriving there in the course of
the remaining few days.

Hopefully when our delegation to

Johannesburg arrives they will give us a well-formulated
legal position as to how we get there.
MR MUDGE:

First of all I want to make it clear that I am

nog going to repeat what the honourable Mr Katjiuongua
said,

I don't think that is necessary.

All I need say at

this stage is that I do support the arguments used by the
honourable member.

I think we should first of all make

sure, we must first of all remove all suspicion that this
is an attempt to frustrate the majority.
case,

it is not the position.

It is not the

When we discussed the powers

of the president, we agreed that he must not have unlimited
power and to repeat what I said last week,

we agreed that

- 19 we must put some brakes on the president, at least make
sure that he would not take decisions lightly without considering the possibility that he might be opposed by either
the Cabinet or the Parliament.
chamber, one of the arguments

When we discussed a second
was that by doing so you

u~ed

will get regions represented in parliament, regions not
represented in the National Assembly, but that was not the
only argument,

that was only one of the arguments.

for one second forget about that argument,

Let us

I am not re-

jecting it, but let's just for one second forget about that
argument.

The fact is that we have to somehow put some

brakes on the Legislative Assembly as well, otherwise the
Assembly will be taking its decisions by a simple majority
and we must not take it for granted that the voting will
always be between opposing parties.
for granted.
lines.

We must not take that

On many issues we might vote across party

When it comes to administrative things, we might

find that people do not necessarily vote on party lines,
and for a simple majority to make a law, might not always
be in the interest of the country.
I feel strongly about a house of revision.

I listened

to an argument this morning when we were talking before
this meeting, when it was said that the senate must also be
allowed to initiate legislation.

Somehow I have certain

reservations about that, but that can be discussed.

I

don't think the senate must become a law-making body.
lS

my personal feeling.

That

A senate must also not be in a

position to stop legislation.

It must only be able to

delay it ln a way- delay not seen ln the_bad sense, delay
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to make it possible for the Assembly to have another look
at legislation.

Just to make hundred percent sure that

whenever we pass a law,
interest of the country.
sidered,
-

etc.

a bill, that it will-be in the
It must have been properly con-

Another reason that I can see for a senate

and it was mentioned by Mr Katjiuongua -

that very often

the National Assembly will not have time to consider certain things,

things that must be investigated, hearings

that must be conducted,

things that in the normal run of

events a National Assembly will not have time for.

That

can be referred to a senate.
When we now come to the composition is where the suspicion comes in -

and I

think this

members might get the

impression that what we want to do is to have the minority
veto the decisions of the majority and that is not the
idea.

I don't think anybody has that in mind.

fact that we have to accept,

The only

is if the senate would be

elected according to the same procedure as the Assembly,
then it will just be a duplication of the National Assembly
and then there is no sense in that.
in a different manner,

It has to be elected

and there we took the example of

what has been done in many other countries in the world,
namely election or nomination for the senate by different
regions,

and seeing that they will not be able to either

stop or reject legislation,
important.
jectively,
~ants

I don't think that

lS

very

So I want to plead that we look at this obkeep our heads cool.

I don't

thin~

to ruin the process because of this.

look at the detail.

I

anybody
think we can

If ~e can agree on the principle,

then

-
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I think we can look at the way the thing is going to be put
together,

to make sure that Mr Angula's fear that this

second chamber might frustrate the majority,

that this will

That is all I have to say at this stage.

not happen.

I

think the proposal that we cont.inue with the other paper is
a reasonable request.
MR GURIRAB:

I probably wouldn't be able to make a meaning-

ful contribution, but I

just want to recall that when the

different political parties were introducing their draft
constitutions or proposals for the constitution,

at the end

of it we all agreed when we met here subsequently that
there were three areas of material dispute:
executive presidency,

the matter of

the matter of the one- or two-chamber

house and the voting method.

Those were the three areas we

agreed constituted material dispute in terms of the presentation of the different papers before the House and they
were subsequently amplified by different speakers, depending on whose side you were on.

So,

I have never thought

that this particular issue would not continue to constitute
an area of material dispute.

There are strong views on it,

the evidence is quite obvious this afternoon.
about it,

I really don't know.

postpone dealing with it,
tackle it and solve it.
solve it.

How to go

There are suggestions to

there are other proposals that we
I don't know whether we can re-

I have never been a pessimist, but I

ply don't see how we get out of it.

just slm-

I, obviously,

asso-

ciate myself with the position taken by Mr Hamutenya,
namely that we accept the concept in principle.
modalities or how to bring it about,

As to the

I don't know whether

- 22 these lawyers will do it.
issue.

It is fundamentally a political

If we do not give them specific instructions based

on some kind of consensus here, I don't know what they can
recommend.
issue.

We would be postponing the resolution of the

But I do not want to minimise the differences that

are there.

I was not religiously beholden to the idea of a

unicameral house, but I am not convinced,

just the same,

as

to the arguments advanced to justify the creation of two
houses.

So, here I am in the usual familiar position that

diplomats find themselves in, having their legs on both
sides of the issue.

I sense emotions building up in the

kind of servility that has characterised our discussions.
I said earlier that discussions after lunch assume a certain direction.

Maybe that is what it is.

But I sense

emotions are taking over objectivity and clearminded political discussion on this issue.

We ought to find room,

as

we agreed it lS an area that would constitute material
dispute, but we ought to debate it on merits and not look
away and try to read motives on either side.
propose it,

Those who

I believe, have serious political reasons,

we who oppose it have serious political reasons.

as

But we

have been able to find accommodation on two of those areas
that we identified as constituting material dispute.

I

know our side made quite a substantial number of concessions,

the other side would also say that they have made

concessions,

it is true.

heavier than the others.
Chairman,

We can weigh which ones were
So,

if with your wisdom,

Mr

you are able to bring us back to discussing this

issue in a rational,

objection manner,

lf we found ~t the

-
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end of it that it continues to constitute an area of material dispute, but' I don't want us to lose the issue on the
table by focusing on motives.
As your chairman whom you all said you love and

CHAIRMAN:

will respect forever,
to calm you down.
enough,

am supposed

Since Ahtisaari failed to give us

would like to adjourn so that you can come to my

I

office.

and when ,you get angry I

We will cool off as appealed by my colleague here.

Then we come back in a calm way as we have been doing,
because it will be a pity that after we sat here for all
these days in a very,
is about to come,

very amicable atmosphere, Christmas

that I

go back brokenhearted.

I want to

go and see my village for the first time in 27 years.
think it is not a big problem,
motives.

It will .be

~ood

I

I think we are trying to see

that we postpone this matter,

because my mandate is only at the moment from the Assembly
and therefore it is my assignment to see that we don't
bring anything back to the Assembly, but to resolve it here
so that we can take back a report.

It is human nature, we

cannot sit here for twenty days without emotions,

but it is

my duty,

So,

when I see emotions,

doing that now.
this topic.

to calm them down.

I

am

So therefore I would like to adjourn on

When we come back on it,

you can take the

floor.

MR ANGULA:

I am as cool as a cat and this room is as cool

as a fridge.

Really,

I don't think that we need to adjourn

to resolve this issue.
CHAIRMAN:

There is a proposal.

-
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There is a proposal that we accept it in prin-

MR ANGULA:

ciple.
I

CHAIRMAN:

said we will come back to this, but we will

now go to something else.

We come back 4.30.

BUSINESS SUSPENDED.
BUSINESS RESUMED:

We all had our own caucusses and as usual,

CHAIRMAN:

the spirit we have proceeded throughout,
optimist,

out further debate being requested,

I am always an

In that regard,

we will achieve consensus.

in

with-

since the other side

submitted a paper and Swapo was going to react,

I would

like to give the floor to Mr Gurirab.
MR GURIRAB:

I hope that your decision to allow us to cool

off our minds for twenty minutes was timely and indeed
useful.

I would like to think we needed that.

Secondly,

I

want to express the view that all of us are making honest
and sincere efforts to get us over this hurdle.

We recog-

nised it at the beginning as one of the major sticking
points, we called it an area of material dispute.

We have

all been thinking about how to resolve it, because that is
the objective that all of us are trying to achieve.

So,

I

want to appreciate that the efforts that are being made are
aimed at solving this issue.

From our side we would like

to place on record that we accept the concept of two
houses.

I don't exactly know what we are going to call the

second house, but we accept two houses.

I think that it

would be premature for us at this stage to do justice to
any discussion about the functions of the second house,

the

-
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modalities of election of its members,

the numbers that

will be required for that house prior to the establishment
of the delimitation commission,

and therefore we would

shelve the discussion of those particular aspects,
numbers,

the

the method of voting and all the other things

related to that.

Our idea would be that the elections to

that House should be on the basis of a single-member constituency system.

But as I said, perhaps we should reserve

that for the future.

I think this constitution should re-

fleet that this House will be -

I think there was a beauti-

ful phrase used earlier by Mr Rukoro, which was also repeated on several occasions by Mr Mudge view.

That should be its function.

not be another legislative house.

a house of re-

We agreed that it will
That is in a nutshell

how we will react to the presentation made by Mr Katjiuongua.
CHAIRMAN:

What I wanted to be recorded now for the lawyers

is that there will be a bicameral system and it will be a
house of review.

But I leave it at what he has proposed. I

will now appeal that we cannot decide precisely on the
method of voting and what other functions there are going
to be.

It is a compromise that we have achieved now.

There will be a bicameral house,

it will function as a

house of review.
MR KATJIUONGUA:

I highly appreciate the spirit in which my

distinguished colleague made the proposal.
that very much.
no.

To be a bit cautious,

I appreciate

I cannot say yes or

I think in the interest of progress I need to consult

-
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with my colleagues on what they feel about the proposal.
You have added a proViso,

you said you are not going to

define the functions, but then you said it will simply be a
house of review.

I don't know whether that is the view

that my colleagues will accept .•

So, I would feel it might

be safer on my side to have to consult my colleagues how
they look at the proposal and that will only take a few
minutes.

I am not saying that should stop the discussion

of the next paper.
BUSINESS ADJOURNED
BUSINESS RESUMED:
MR KATJIUONGUA:

Mr Chairman, again I would like to reite-

rate my appreciation for the spirit in which my colleague,
Mr Gurirab, made this compromise proposal.

In particular I

want to extend my appreciation to my brother,
tenya,

Hidipo Hamu-

for consistently piloting the spirit of compromise

on rather sticky issues in this committee of ours.
phenomenon I have observed now for some time.
appreciation for that,

It is a

I have

to try to break deadlock on sticky

issues.
On the proposal made I would like to state our position as follows:

We agree to the acceptance of the princi-

ple of having a bicameral parliament for Namibia, without
strings attached.

That this matter,

as proposed, be re-

ferred to the lawyers, because it was said that we should
not discuss details, we should not go into details,

there-

fore we will not attempt to address one detail, we leave
the whole thing as round as it is to the lawyers and await

-
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their views and their recommendations on the 8th January.
CHAIRMAN:

It is

I think the Chair will leave it at that.

going to the lawyers, Namibia will have a bicameral parliament.

We will see what the lawyers will do.

issue is for Mr Ruppel to give
MR RUPPEL:

First of all,

mistakes in this paper.

~s

The next

a report.

let me apologise for the many
It was typed one of our emergency

helpers in the office who is still here after most of the
others left for the holiday.
of playing sport in schools,

She has been exposed to a lot
and instead of "law" she says

"balls" and all such other things which are clearly showing
that she has no constitutional background and no political
background,

and I will read over these mistakes, I will not

every time say this is incorrectly spelt or whatever.

So,

the record will show it correctly and it will be corrected
as well with the additions which will come from the House
today.
MR STABY:

We will have to go through this report.

Is it

not possible that we deal with it clause by clause instead
of Mr Ruppel reading all of it to us and then we have to
start ..
CHAIRMAN:

We go clause by clause and we stop him if he is

too fast.
MR RUPPEL:

It is a Standing Committee Report on Constitu-

tional Matters,

and it deals with the agreed amendments to

the working draft.

This is,

obviously,

subject to any

changes.
t~R

STABY:

Mav I suggest that this is an interim report or

a second report,
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the final report presumably being the

constitution which is then presented to the Assembly.
Second Interim Report of the Committee.

CHAIRMAN:
~1R

1.

RUPPEL:
This report attempts to summarise the changes discussed
and agreed by the standing committee in relation to the
working draft on the basis of which the standing
committee discussed the proposals for Namibia's constitution.

MR STABY:

May we add a reference to this first paragraph,

a reference to the verbatim minutes which have been produced and which are at our disposal,

in the event of there

being a dispute concerning the wording of one of these
clauses?
~~R

Then at least we have a point of reference.

RUPPEL:

2.

For identification purposes and for ease of reference
the working paper,

Swapo's constitutional proposals,

were marked as "working paper Al".

The secretary of

the standing committee was requested to mark the proposals made by the other
standing committee.
provided as yet,

pa~ties

represented in the

Unfortunately no index has been

and I shall therefore refer to the

drafts with reference to the particular party who submitted the draft concerned."
MR MUDGE:

I think it would be just correct to immediately

number the other documents.
reason why we can't do it.
A.2,

I don't think there is any
What we have indicated, DTA

that would make it much easier for us.

lS

-
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And please, all the other memoranda that were

MR STABY:

submitted as well, which are official working papers of
this committee.
CHAIRMAN:
document,

These are three marked documents,
Swapo's draft

submissions will be A2,
sion is going to be A2.
secretary can do that.

consti~ution

A3,

is Al.

in that order.

the working
Then the other
DTA's submis-

Who is going to be A3?

UDF.

The

We know the order of the parties i£

we go by electoral results and we can mark those,

unless we

have another order.
MR STABY:

These documents which were tabled this afternoon

by Mr Katjiuongua concerning a second chamber,
officials documents-to-be or not?

are they

Will they be tabled

again at a later stage, what is the intention?
MR MUDGE:

I feel that seeing that we have just decided in

principle and that this whole issue 'is referred to the
lawyers,

that we should keep those documents back for the

time-being -

as Mr Katjiuongua said, no strings attached.

We keep them back and we come back with them again when we
discuss the final draft.
DR TJIRIANGE:
the papers?

What are the implications of coming back to
What we have accepted is just the principle.

As far as I am concerned there are no papers for it.
CHAIRMAN:

Yes,

DR TJITENDERO:

there are no papers.
It is a little disturbing to stick to these

technicalities of marking papers while we have already
agreed whatever is submitted here,
anybody will keep them,

nothing can be shredded,

so why should we discuss it?

We
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should proceed with the discussion and leave these sideissues.
No decision has been taken on them,

MR MUDGE:

so let's

mark them and have them for our records.
No,

MR BARNES:

But the other memorandums will be marked.

CHAIRMAN:

they are not

wo~king

MR ANGULA:

papers.

We have already agreed they will be marked.

is Swapo's working constitution,
constitutional proposals,

Al

A2 will be the DTA-

A2 will be the UDF-speech made in

the Assembly by Chief Justus Garoeb.

A4 will be the con-

stitutional proposals made by ACN in the Assembly.

AS will

be the ones made by honourable Katjiuongua and A6 will be
the ones made by Diergaardt and A7 by honourable Rukoro.
Then we chose now as B the queries,

memorandum on the head

of state by the DTA and C will be Swapo's reaction,
"Constituent Assembly Standing Committee ...
MR MUDGE:

I don't want to quarrel about detail, but was it

a standing committee ad hoc report?
CHAIRMAN:

That is Swapo's paper.

MR MUDGE:

An addition to the working paper?

MR RUPPEL:

The committee asked me to report and put into

writing what we had discussed here about the twelve points
and that I did and came back with this standing committee
ad hoc report on constitutional matters.
MR BARNES:
points,

It shouldn't have been part of the twelve

so the twelve points would be a memorandum.

CHAIRMAN:

We say Swapo's 12 points,

supplementary report.

-
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MR RUPPEL:

A memorandum submitted by the DTA in relation to the
role of the executive president was marked "working
paper B".

The standing committee ad hoc report,

also

dealing with the executive• and listing of specific
checks and balances in relation to the powers of the
president within the framework of the executive branch
of government was identified as "working paper C."
CHAIRMAN:

That has changed now,

the supplementary 12-point

report of Swapo.
MR RUPPEL:

The latter document included a revised draft in relation to the proposed executive and legislative
branches of government.
3.

In what follows reference will be had to the articles
in "working paper Al" in numerical sequence, unless
the particular subject under discussion otherwise requires.
PREAMBLE:

Although no material dispute exists in relation to the
preamble reflected in "working paper Al"
referred to as "Al")

(hereinafter

it was agreed that the preamble

should not only reflect the historical context of the
birth of the new nation, but that it should also
reflect the aspirations of the new nation of a future
Namibia.

It was agreed that this aspect should be

referred to the lawyers who would in due course be instructed to settle a draft constitution on behalf of
the assembly as a whole and not to

a~y

individual

-
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These lawyers will be referred to as "the

parties.
lawyers".

This is even better than the original proposal.

MR MUDGE:

In the original proposal we said that the lawyers must have
a look at the two preambles available and see if they can
marry them.

I think this makes provision for that.

It

goes even wider.
MR RUPPEL:

When we report back to the lawyers we will take

full brief,

that means all the papers to which we refer

here are in that brief,

except the record of these proceed-

ings.
MR BARNES:

Did you say except the record of these pro-

ceedings?
MR RUPPEL:
~lR

BARNES:

I think so,

that is confidential.

The guidance and the decisions in the minutes

would be reference for the lawyers in case of sitting in
Johannesburg, wanting to know "is this the way it was
seen?"

I think the minutes of this meeting makes an essen-

tial part of the drafting of the brief.
DR TJITENDERO:

I think in any organisational set-up,

the

minutes of a particular organisation are privileged information and we are a committee of the Constituent Assembly
and I do not think it will be wise to circulate these verbatim records.

This is a reflection of what we have dis-

cussed here and I think that should not go out.
CHl'IIRMAN:
that,

There are two ways.

there is no need for this.

If you want to give them
Then there is no need

that we give them the minutes.
~lR

~1UDGE:

I beg to differ from my two colleagues here.

I

-
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changed my mind as a matter of fact.

During the tea-break

I also thought that it would be the correct way of doing
it, but what I want to suggest now is, let the lawyers not
be influenced too much by what Mr A and Mr B said.

Let

The only right that we reserve is that our

them draft.

party will in the final analysis have to fall back on the
minutes if there is a dispute.

If you accept it that way

then we will not let them have the minutes.
CHAIRMAN:
MR RUPPEL:

Agreed.
General Provisions,

and may I ask the members

to turn to Article 1(4):
It was agreed that the territory of Namibia should be
described accurately,

and that it should expressly

also refer to the harbour and port of Walvis Bay and
the off-shore islands within the territorial waters of
Some transitional provision should be inclu-

Namibia.

ded in relation to the applicability of the laws of
Namibia to the area known as Walvis Bay presently
occupied by South Africa.
MR GURIRAB:

The element of the southern border is not

here.
MR KATJIUONGUA:

Yes,

I think there they should refer to

the NNF-proposals on this score,
CHAIRMAN:

as amended by Hamutenya.

We agreed that the NNF-proposals incorporate

much better what we are claiming.
MR MUDGE:

I want to ask,

just for clarification,

in terms

of International Law, Walvis Bay is part of South Africa,
suppose, whether it is accepted by the United Nations and
by the international community I wouldn't_know,

that will

I

-

be determined later.
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Aren't we going to look somewhat

stupid if we say it is part of Namibia and then we go and
negotiate later?
It is just that the Namibians are deprived,

CHAIRMAN:

they

There is no contradiction,

have been colonial subjects.

because were are denied that by a colonial power, but we
are sovereign and therefore we can say it is our territory.
I agree in principle,

MR MUDGE:

I only want to make sure

that we do not put something in our constitution and then
at a later stage we negotiate,

after having said it is part

of Namibia.
MR KATJIUONGUA:

We can negotiate for what is not ours.

We

claim it to be ours first and then we negotiate it later.
MR PRETORIUS:

It is very

I want to agree with Mr Mudge.

important to me that the juridical position is also taken
into account in the negotiations.
CHAIRMAN:

We want to reclaim what is ours.

The argument

given by one brother is when the colonial people are reclaiming their sovereignity,

they are in a way doing away

with all colonial treaties entered into without them having
any say.

If you look at the Berlin Conference,

they par-

titioned Africa and gave some to Germany and some to England.

Those were legal agreements, but when you are

fighting against that,

you have said "I don't want these

treaties because it doesn't bind me,

I want to be an

Ghana despite the Berlin Conference of 1884.

These are

treaties too.
MR PRETORIUS:

My problem is that ln the past I always

accused South Africa for not meeting their obligations on

of

-

the juridical grounds.
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So, I don't want them to accuse me

of the same.
CHAIRMAN:

Can I

just ask a

ques~ion,

in that juridical

position regarding Walvis Bay, does that also automatically
extend to Luderitz?
MR PRETORIUS:
CHAIRMAN:

No.

If you talk about Walvis Bay, that will be the

only one covered by law.

What about the off-shore islands?

We are claiming all that as our territory.
MR PRETORIUS:

I

just wanted to mention it, because that

was our point of view during the election, we want to negotiate about it.
MR MUDGE:

Just for the record,

Mr Pretorius is not agree-

ing with me, we differ.
MR RUPPEL:

Then it should be Article 3, unfortunately that

was not typed in there,

after this paragraph which I have

read:
After discussion and recording the objection of one of
the parties, it was decided to retain the language
clause in its present form.
CITIZENSHIP
Ad Article 4
After a lengthy discussion it was agreed that the
lawyers should be asked to reformulate the existing
clause to avoid inconsistencies and to ensure Namibian
citizenship to all Namibians born in Namibia or deemed
to be born in Namibia,

and only exluding certain spe-

cified categories of persons, due regard being had to
the principle that a person born in the country under

·,···.·
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normal circumstances would acquire citizenship.
Ad Article 4(2)
It was decided to apply the requirement of five years
residence in Namibia both in respect of the period
before and after independ~nce.

The lawyers will be

asked to redraft the clause accordingly.

(The

standing committee did not discuss the status of
persons born in Walvis Bay before or after Namibia's
independence.

It was also not discussed whether resi-

dence of say three years before independence would be
counted for the purposes of qualifying for naturalisation after independence.

In the absence of a

discussion by the committee,

the laywers will be asked

to suggest a text for further consideration by the
standing committee.)
It is

just a note by myself.

CHAIRMAN:
MR RUPPEL:
MR MUDGE:

Why did you add that?
I will take it out.
This is one of the problems that I envisaged

when I said we are claiming Walvis Bay as part of the country,
that.

but we are not prepared to accept the consequences of
Then a person born in Walvis Bay must be a Namibian.

MR RUPPEL:

I will continue:

The words "Parliament or the executive made by law
prescribes" in the last line of the subarticle will be
substituted with.the words "as prescribed by law."
Ad Article 4(1) (c)
The Committee discussed automatic citizenship under
the circumstances refer red to in the -article and

-
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agreed that a provision should be included which would
leave the person concerned with a choice.
MR PRETORIUS:

Just a question,

a number of people asked me

about the question of duel-citizenship during the transitional period, but that is a quBstion for a law, not for a
constitution.
MR RUPPEL:

Ad Article 4(d)

The committee decided to do away with this qualification in order to limit the lawmaker's competence to
change the circumstances under which a citizen can be
deprived of his or her citizenship.
FUNDAMENTAL RIGHTS
The committee decided to provide a heading for Chapter
1:

"Fund amen tal Rights. "

Ad Article 5
The heading is changed to "Rights and Guarantees".
MR PRETORIUS:

I would still like it if "responsibilities"

will also be in there.

The heading for the chapter was

"Fundamental Rights", but the rest I think must have stayed
like that.
MR MUDGE:

What is a fundamental responsibility?

MR PRETORIUS:
CHAIRMAN:

I think responsibility is very important.

There

lS

a direct question, what is a fundamen-

tal responsibility?
MR PRETORIUS:
responsibility.

Well,
So,

you cannot have a right without a
that is very important to me,

that is

fundamental
CH.ZI.IRMAN:
we

I think we will be reopening the debate.

have agreed on that,

let's go ahead.

Since

-

MR MUDGE:
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Mr Pretorius can discuss it in the Assembly.
Not tomorrow,

MR PRETORIUS:

next year.

Ad Article 5

MR RUPPEL:

The heading is changed to "Rights and Guarantees".
Ad Article 5(2)

and

(3)

Although the committee agreed with the draft text,

it

was agreed that the lawyers should look at the possibility of simplifying the relevant provisions.
MR MUDGE:

We have to find another heading for Article 5.

Ask the lawyers, but I can never accept that you can qualify human rights,
is all it is,

it is a fundamental human right and that

nothing more,

nothing less.

A guarantee

cannot be fundamental and a responsibility can also not be
fundamental.
DR TJIRIANGE:

I

think the heading is "Fundamental Rights".

Then Article 5 is "Rights and Guarantees",

so there are two

different things.
MR MUDGE:
MR RUPPEL:

Let's ask the lawyers for an opinion.
Ad Article 6.

The right to equality and freedom of discrimination
should not apply to citizens only and it was
accordingly decided to either refer to "persons" or to
only state the nature of the right involved.

This

will be left in the discretion of the lawyers.
Ad Article 6(3)
This subarticle has assumed particular importance in
view of the fact that reference is had to it on a
number of occasions in the Constitution.

It \vas

agreed to not only refer to the oractice and ideology

-
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of Apartheid, but also to fascism and tribalism (as an
ideology).

It was also decided to remove the brackets

in the third line of this subarticle.
CHAIRMAN:

Pretorius added Communism.

MR RUPPEL:

Ad Article 6 ( 4) .

The reference to "class of persons" in the second line
of this subarticle has given rise to extensive disIt was agreed to ask the lawyers to, while

cussions.

maintaining the important principle dealt with under
the subarticle, to formulate it in such a way that
other basic rights will not be infringed.

It was also

agreed that the word "in power at any time prior to
the independence of Namibia" in the two last lines of
the subarticle should be deleted.

The word "handicap-

ped" wherever it appears in this article, should be
changed to "disadvantaged."
MR MUDGE:

I

just want to make it clear there that the way

you formulted it one could gain the impression that the
only problem we had is that other rights will not be
infringed upon.

I only had a problem with the definition

of a "class of persons", although we all know what we mean.
I had a problem, we can end up in court every second day
when somebody is going to prove either that he is a member
of the class of he is not a member of the class.

Again I

want to fall back on the principle that a fundamental right
lS

a personal right,

course,

it refers to an individual.

individuals make up a group,

about that.

If you have a hundred,

Of

there is no doubt
or a thousand or two-

thousand individuals having the same fundamental right,

or

-
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is excluded from that fundamental right,
from that fundamental right,
to start a discussion now.

it is okay.

or is a deviation
But I don't want

I would only want to ask the

lawyers to have a look at this to satisfy us and satisfy me
that we are not writing something in our Bill of Fundamental Rights which would end up in confusion in the end.
DR TJITENDERO:

Since it is a primary concern of Mr Mudge,

I also want to say this to explain the concept.

This is a

contemporary concept that is being used in affirmative
action,

and the assumption obviously is that when you dis-

criminate against me not to go to restricted facilities,
you don't look at Tjitendero.

The person in charge says

that Africans are not allowed or blacks are not allowed,
Asians are not.
ing at,

So, it is not the individual you are aim-

you are aiming at the class of persons,

order to look at that from the affirmative,

and in

positive side,

you would have to deal with that reality, because as a
token you can admit me in a lily-white university,
is not open to my brother,

but it

my cousin or the class or every-

body who comes from the same reserve I come from.

So, we

have to understand that in the context of affirmative action.

I

just wanted to say there are those two sides to

look at.

When you want to write that,

you have to look at

it from the class of persons and not an individual.
CHAIRMAN:

I cannot reopen the debate, we said all those

things before.
MR RUKORO:

Can we use the lawyers?

I want to help by saying that let's take this

particular paragraph and incorporate it as part of Part 3
and then leave it to the lawyers to redraft as part of Part

3.
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This is essentially a question of policy,

nothing to do with fundamental rights.

So,

it has

that it is re-

moved as an aspect of fundamental rights and it is put as
part of the policy.
MR MUDGE:

That would be more acceptable to me, because I

want to keep the Bill of Fundamental Rights clean.
MR ANGULA:

But we are making too many drastic changes.

When you are talking about rights,

and we know that some

people have been denied these rights because of historical
circumstances, and we are saying that in order to claim
equal opportunity, we have to redress certain past wrongs,
and for that reason we are asking for affirmative action as
part of the fundamental rights to those who have been deprived.

So,

if we take it out of the fundamental rights,

then it becomes something by the way.
address these problems.
mental rights.
sons."

So,

We are supposed to

let it be part of the funda-

We can discuss the words "class of per-

We can say historically it is these persons.

Per-

haps that solves the problem.
MR MUDGE:

For the sake of understanding and the spirit you

must allow me.

I have tried,

but I have not convinced Mr

Angula and I must convince him.

But let me try again.

Affirmative action is not brought in as a fundamental
right,

this is not what it is all about.

Affirmative ac-

tion is a deviation from the principle of non-discrimination.

In other words,

in this bill,

in article 6 it says

that "no person may be discriminated against on the grounds
of colour."

This is what the basic fundamental right is.

-
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We are concerned that should there be special programmes,
should there be affirmative action - and I
be -

think there must

people might go to court and say "but now you are

going to discriminate against white people by only having
programmes for black people" and we want to avoid that,
because there must be affirmative action,
special programmes .

and there must be

We do not differ on that issue at all,

...,..,__

but we don't want anybody to go to court and say but now it
is discrimination in reverse.
have to be provision made,

So,

I agree that there will

that there could be deviated

from this principle without being accused that you are
But I have a problem,

violating a fundamental human right.

not with the principle, but with the formulation.
refer to a class of persons,

When you

Mr Angula said there was this

discrimination and there must be affirmative action.
say for instance,

Now

to simplify the matter, we say that all

black people, because of the past, must get cheap loans,
does that mean that Mr Frans Indonga will be able to go to
court and say "I am a member of this class of persons,
entitled to a loan at 6% interest?"
in mind,

and if we say no,

qualify.

But if you restrict it to

then 99% will qualify,

And Sir,

Is that what we have

he can go to court and say "but

I am a member of this class."
individuals,

I am

maybe 1% will not

I don't want to participate any further

in the discussion, because you might get the impression
that I am opposing affirmative action.

It is not true,

I

am hundred percent in favour of it, but always when somebody refers to a group or a class of persons, which I

cannot correctly identify,
MR ANGULA:

Yes,

.
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I appreciate the explanation of honourable

Mr Mudge and the example given and that clarifies things.
When you say historically disadvanced persons, Frans
Indonga will not fall into that category, because historically he had an advantage,

however he got it.

So, we are

talking about disadvanced persons historically.
MR MUDGE:

How do you define them?

MR ANGULA:
school,

Maybe they didn't have the opportunity to go to

they didn't have land.

MR BARNES:

Mr Angula didn't go to school.

How do you

classify them?
MR ANGULA:

We classify them according to needs.

That is

why I was talking about the chapter of basic needs.
CHAIRMAN:

Since there are two lawyers who are going to

brief the others,

they have a sense of this House,

they

will tell them what is going on there and they will provide
the solution.
MR RUPPEL:

Ad Article 6(5).

The words "Executive and the Administrative" ln the
first line of this subarticle should be changed to
"Government."

The word "handicapped" in the second

line should be substituted with the word "disadvantaged."
Ad Article 6(6)
The reference to articles 6(5)

and 6(6)

in the first

line is clearly wrong and should refer to articles
6(4)

and 6(5) instead.

The word "seize" should be

-
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"cease".
Ad Article 7
It was agreed to include the following rights:

l.

The freedom of thought,

2.

The freedom to practise any religion and to

conscience and belief;

manifest such practice;
3.

as well as the right to leave and return to Namibia.

Reference was made to the formulation in the universal declaration for human rights.
MR PRETORIUS:

Article 7.

Wasn't it decided to add a

(g),

"require, hold and dispose of property in any part of the
country"?
MR RUPPEL:

Yes,

I in fact I dictated it.

Ad Article 7(1)
(a)

The reference to the freedom of the media must
be included here.

Ad Article 7(1) (g)
It should be made clear that this right should apply
to any part of the territory of the Republic of Namibia.
Ad Article 7(1)
The reference to citizens should be to "persons".
Ad Article 7(2)
It was decided to remove the word "friendly relations
with foreign states" from this subclause.
subclause should be

re~oved

at the end of chapter l,

The entire

from article 7 and placed

in order to make it

-
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applicable to all the basic rights.
Ad Article 8.
The Committee could not agree on whether or not the
qualification to the basic right, 'as expressed in the
words "except according to procedures established by
Unless changed,

law" should remain or not.

the text

will accordingly be restated in the draft from the
lawyers.
It is the question of the death sentence,
correctly.
CHAIRMAN:
MR ANGULA:

Shall we take it out?
We want to be a new state.
There will be revenge,

DR TJITENDERO:
MR RUKORO:
House?

if I remember

killings.

It was decided to refer it to the floor.

Do you really want to debate on this in the

The UN has

just voted against it three days ago,

the Council of Churches has just petitioned us here and
said "please, get rid of this thing."
CHAIRMAN:

We got response from the churches.

Mr Angula's

strong point was that we must be informed by society about
this.

The churches sent us a memorandum,

to not have the death penalty.

appealing to us

(Discussion)

What is the

decision on this point?
MR ANGULA:

I would say that this constitution is written

for foreigners
country.

in most parts, not for the realities of this

I don't see our people represented here.

But let

it go.
DR TJIRIANGE:

The implication is that all those laws that

have these provisions are null and void from the date that

-
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this comes in force?
MR RUPPEL:

Ad article 9

The Committee agreed that the existing provisions in
article 9 should be "married" with the DTA proposals
set out in articles 10 and 14 of that draft.
Ad Article 9(1)
The words "as soon as may be" should be changed to
"promptly" or words to which a court could give
meaning without difficulty,

such as "as soon as

reasonably possible."
Ad Article 10
The word "should" will be changed to "shall."
Ad Article 10(2)
The Committee agreed that inroads to the right amplified in article 10(1) should all be subject to the
qualifications in this subclause,
respect of searches of a person,
provides.

and not only in
as the text presently

The reference to statutory law in sub-

article 2(2) (b)

should be to "law" only.

Ad Article 11
The Committee agreed that the present text be
"married" with the provisions contained in article 14
of the DTa proposals.

This aspct should be left to

the 1 awyer s.
Ad Article 14
The exercise of this right should be subject to the
provisions in article 6(3).

In view of this the

drafters will be asked to decide whether subarticles

-

(2)

and

(3)
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are still necessary,

and if not,

to delete

them.
Ad Article 15
As with the previous right,

cultural rights should

only be exercised to the provisions in article 6(3).
The words in the second and third lines,
personal life",

should be deleted.

"in his

One member of the

Committee expressed his reservations in relation to
the existing text and recorded his wish that group
rights should be entrenched.

The Committee was refer-

red to article 27 of the International Covenant of
Civil and Political Rights.

The meeting agreed to

refer the paragraph to the lawyers for reformulation,
but the majority felt that group rights per se as
opposed to individual rights should on no account be
allowed.

MR MUDGE:

Just for the record,

this is also a class of

persons that cannot be defined.

MR RUPPEL:

Ad Article 16(1)

The word "immaterial:" in the third line will be
changed to "incorporeal".
Ad Article 16(2)
It was agreed that the provision did not comply with
the 1982 Principles and that expropriation should only
be possible subject to payment of "just compensation."
Ad Article 17(2)

and

(3)

It was decided to ask the lawyers to redraft the provision in order to make it clear that primary educa-
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tion will be free and compusory and that children will
be under obligation to attend school until they have
either completed their primary education or attained
the age of sixteen, whichever be the sooner.
MR RUKORO:

In 16(2) I think we went further than that and

we said that after "just compensation" that whole sentence
should be deleted.
MR RUPPEL:

Yes,

it is saying that.

It must comply strict-

ly to the 1982 Principles and that is the test and that is
the instruction to the lawyers.
Ad Article 17(4)
It was agreed to extend tis right to establishing
private schools and to remove the words "not funded by
the state or any of its organs."
Ad Article l7(4)(c)
One member of the Committee argued for the deletion of
the word "or creed".

The majority however felt that it

should be retained.
Ad Article l7(4)(d)
It was agreed to delete this provision as article 6(3)
would in any event also apply to education.
DR TJIRIANGE:

Since this is taken to the people to draft,

it was discussions that we had.
here?
sion,

Why should it be reflected

I am talking about 17(4) (c).
there

MR STABY:

lS

CHAIRMAN:

no need to bring it in.

There is no harm done,

MR PRETORIUS:

It it was not a deci-

leave it.

I think it is important to have it.

We are referring it to the lawyers for drafting,

-
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but we arE; saying "creed" must be retained.

The member can

have his reservations in the Assembly, but not for the
drafting.
It is also very important for the lawyers to

MR PRETORIUS:

take note of it.
CHAIRMAN:

They are not going to listen to one member.

MR PRETORIUS:
CHAIRMAN:

That is democracy.

Democracy wins,

I withdraw my question,

DR TJIRIANGE:
MR RUPPEL:

majority rules.
let's go ahead.

Ad Article 18(1)

It was decided to remove the brackets in the first
line and to reformulate the provision to specifically
provide that persons shall only be eligible for public
office on having attained the age of twenty-one years.
Ad Article 18(2)
The word "are" must be substituted for the word "would
be" in the second last line of this subarticle.
Ad Article 19(3)
If this provision should be in,

it should appear under

a separate headline.
MR RUKORO:

Article l9(2)(c).

We said "against himself or

espouse."
MR RUPPEL:
MRS ITHANA:
words

That is very important.
Article 18(2),

I

think it is the reverse.

The

"would be" must be replaced by "are".

f'1R RUPPEL:

No,

the word "are" must be substituted for the

words "would be".
Ad Article 21

-
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The Committee discussed this provision in relation to
the powers of the State President and more
particularly article 22 of Chapter 2.

Adv Rukoro made

certain proposals for a more specific formulation of
the circumstances under

w~ich

these powers could be

exercised on account of certain basic rights, some of
which the Committee agreed should be inviolable.

The

lawyers will be asked to reflect the agreement in this
regard.
There I must ask Mr Rukoro to help us, I didn't have a
careful note of all those rights which we agreed ~n.
DR TJIRIANGE:

If you don't mention the others, why do you

mention Rukoro?
MR RUPPEL:

Because he is the specific source of this do-

cument which I wanted to get and I didn't get it in time.

I

can take the reference to Adv. Rukoro out and I can have a
list.
MR STABY:

Honourable members will recollect that I pleaded

for the inviolability of a number of basic rights, in fact
all the fundamental rights,

and that I was glven leave to

submit a memorandum, which I hadn't done yet.

I would like

reference to this to be made in some or other fashion.
MR RUPPEL:

I will say "members made certain proposals."

DIRECTIVE PRINCIPALS OF STATE POLICY.
I think she did not turn the tape over and typed the reverse side of the tape.

All I said there is that that will

be put to the back, under Miscellaneous Provisions and that
they will be retained and the same would be applicable to
the next category of right.
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MR ANGULA:

We have agreed that these things should be made

"miscellaneous".

we· said it is important enough to have an

honourable position in the constitution, because ordinary
members of society who have basic needs, not basic rights ..
I am saying this chapter has a right to be there as a chapter by itself, without being qualified to be a declaration
of intent or miscellaneous.

It reflects the basic needs of

We have talked about the fundamental rights,

our people.

but now we are talking about the fundamental needs of the
people.

CHAIRMAN:

The point I am going to make is that when we

were discussing this, we didn't discuss them and said
"let's skip them,

leave it to the lawyers."

Then we were

talking about the place where we were going to put it,
those two things.

We said they will be there, but they are

not fundamental rights,

according to some people,

therefore let's skip them.

and

We did not discuss them yet.

Then when we came back to them yesterday,

the discussion

was that they should be put at the end under Miscellaneous.
The point is now, what do we do with them?
said Miscellaneous.

Yesterday we

We nearly agreed and somebody said no,

they must be a declaration of intent, but they have not
been amended.
~R

RUKORO:

I agree with the basic philosophies and ideo-

logical position of Part 3.

My problem is two-fold.

Number one,

of article 23,

says:

subparagraph

(1)

that is Part 3,

"The provlslons contained ln this part shall not be

enforcable by any court of law."

But then we go on,

you read the body of the article it has

t~ings

and if

like equali-

-

ty of men and women.
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Are these not enforcable or shouldn't

they be enf ore able? ·
MRS ITHANA:
MR RUKORO:

They must be enforcable.
But the operative paragraph says they should

not be enforcable.
MR RUPPEL:

Is the answer not this that we will ask these

constitutional lawyers to determine which ones of these
rights which are now in this Part 3 are in fact enforcable
and put them in the right place under the fundamental
rights.

There are first category basic rights,

category basic rights,

second

third category basic rights which

are all enforcable and they should be in the right place to
make the people confident,

to give them basic rights.

I

think that was the idea that Mr Angula was expressing.

I

fully associate myself with that.

it

must be in the right place.
somewhere else.

If there is a right,

There is no right that can be

But I think the basic thing is that rights

should be created in this constitution and all of them
which are capable of being enforced should be in their
?lace so that that aspect of the matter is clear.
MR ANGULA:

I think we must make a distinction here.

What

is said in this chapter is what the government should do
for the people to meet the basic needs of the people by and
large.

These are basic needs which the government should

meet for the people.

I

So,

to say that you should give it to

the lawyers to take out what is supposed to be basic funda-

l
I
I

i

mental rights,

chop it up here and there,

I don't think

]
that is the best way to do it.

You are going to run from

your responsibilities as lawmakers.

So, we should just

!

-
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remove that "these provision contained in this part shall
not be enforcable by any court."

We should remove that and

just let them stand.
MR MUDGE:

May I

just draw your attention to the fact that

many of the points made here are just a repetition of what
is already in the Bill of Fundamental Rights.

So,

it will

be enforcable by law in any case because of the fact that
it appears in the Bill of Fundamental Rights.
them here?

Let me point out,

Why repeat

"every citizen has the right

of fair and reasonable access to public property and public
services."

I am sure you can cover with one of the provi-

sions in the Bill of Fundamental Rights.

"The health and

strength of workers, men, women an~ tender age of children
are not abused" was covered in article 13 of the Bill of
Fundamental Rights,
go on and on.

forced labour and slavery,

and you can

The basic rights are covered, for the rest

it will be government policy.

Initially I did not agree

that this should be part of a constitution at all, because
you might change your policy from time to time, but on the
other hand,

I think the millions would appreciate very much

if we publish a strong declaration of intent.
purpose I would not oppose a chapter.

So, for that

Whether it should be

part of the constitution, whether it should be an annexure
to the constitution,

let the legal advisors come and tell

us what they think should be done.

I do not disagree with

the objectives, but I only want to point out the legal
problems.
agree,

Look at equal pay for equal work.

We all

of course equal pay for equal work,

but now I once

~

with a person,

had an argument -

just to prove my point

a

-
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political colleague of mine:

-

"You ask for a driver - we

asked for drivers for the ministers in the future government -

a chap of 18 years without a family,

with one year

of experience in Governemtn Service applies, he is
appointed.

The next person is ,appointed, he is 50 years

old, he has six children and he has been in Government
Service for 30 years.

They are doing the same job.

Now,

does it mean equal pay for equal work that the two of them
will have to get the same salary?"
as that.

No,

it is not as simple

So, we must not write things in a constitution

which we cannot properly define.
MR HAMUTENYA:

We agreed yesterday that we remove these two

chapters and put them at the end of the constitution, after
all the structuring bodies of the state had been done with.
What is the problem with having them at the end of the
whole constitution?

That is what we agreed yesterday, why

are we now going back on it?
CHAIRMAN:

At the end where?

MR HAMUTENYA:
MR ANGULA:

In Miscellaneous or before?

No, before Miscellaneous.

Yes,

as long as we put them there as they are

and remove "enforcable by law" and I have a very serious
reason for saying so.
tal rights,

First we have talked about fundamen-

they are good,

they are important for every-

body, but my uncle somewhere in the village there,
as these

funda~ental

rights are for him,

is the basic things about life,

as much

his main concern

survival subsistence,

and I

want my uncle in the village there to see himself in this
constitution.
CHAIRMAN: You are repeating yourself,

I heard that state-

-
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ment yesterday.
MR ANGULA:

We are talking about how to rule,

those we want

to rule and then we don't talk about the people.
CHAIRMAN:
MR RUPPEL:

Yes~

we agree, we are putting it in now.

The two chapters

w~ll

be placed before the

Miscellaneous provisions in the end,

the chapters in regard

to "Directive Principles of State Policy" and the next
~

part,

"Economic System and its Institutions."

Then I said

where I will deal with the Executive I changed to document
C,

the annexure.
The Committee discussed this provision in relation to
the powers of the State President and more particularly article 2 of Chapter 2.

Members made certain pro-

posals for the more specific formulation.
You mentioned 10 and then we said the last one must come
out.
MR MUDGE:

Didn't we say a provision must be included under

article 22 to make it clear that these powers will only be
exercised for the sole purpose of
MR RUPPEL:

For a purpose for which an emergency has been

declared.
MR MUDGE:

Yes,

MR KATJIUONGUA:

and for no other reason.
Just on that score,

Mr Rukoro mentioned a

number of rights which should not be violated.

There was

the right to existence of political parties in the multipolitical system and I said that this was a fundamental
right that could not be suspended,

because we have

a

multi-

party democracy as foundation of these political parties
and I referred to the German Basic Law

an~

I also said

-
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action against political parties can be taken by the Supreme Court on criminal' proceedings but not by way of banning.
CHAIRMAN:

Mr Angula is right in that case to bring every-

thing to basic rights,

those economic rights also.

political party can be a
MR KATJIUONGUA:

right.

The existence of a pol{tical party is a

fundamental right.
MR TJITENDERO:

fundam~ntal

If a

We can disagree, but I

think so.

In that discussion I think the honourable

member is right, but we did separate the political party
from the cluster of ten items that honourable Rukoro submitted.

It was not falling within the same cluster of

rights,

and honourable Katjiuongua at length explained,

as

he is doing now, but we said it didn't belong to the other
cluster.

We were saying that even if it should be protec-

ted it should come under a separate section, not where it
was.

We didn't deny the existence.

MR MUDGE:

But it is already in there.

Katjiuongua,

I agree with Mr

it is a fundamental right, but article 14

makes provision for that,

the right to political activity:

"Every citizen shall have the right to participate, etc.,
form and belong to political parties."

That means that it

makes provision, but what I think is necessary - somebody
mentioned it yesterday - shouldn't we somewhere in our
constitution refer to the 1982 Principles as a guideline,
as a framework,

in the Preamble somewhere?

isn't it neces-

sary that we do that to commit ourselves to those principles, seeing that it is ln any case the foundation of this
constitution?

Can we just ask the lawyers to make a re-

commendation as far as this is concerned?

-

MR BESSINGER:
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I do not see the need for a constitution to

refer to some other prehistoric document.

We have commit-

ted ourselves to the 1982 Principles in drafting this constitution.
MR RUKORO:

I agree with Mr Mudge there that the very first

decision by this body was that we accept the 1982 Principles as the basis or the framework for our deliberations
here,

and given the international involvement in this thing

as well as the content of the principles, somewhere somehow
we need to reflect them.

The honourable member Bessinger

says that we said so, but that is all we did.

If we could

come up with a provision, for example take document C,
article 71(2) which deals with the amendment provisions,
that may take care of Mr Katjiuongua's problems, I don't
know. Not completely.

That provisions says:

"Any bill

seeking to amend any provision of this Constitution, shall
require the affirmative vote of two-thirds of the National
Assembly and no purported

of such amendment to the

constitution shall be valid unless at least two-thirds of
the National Assembly vote in support thereof."

Suppose

after "thereof" we put a comma, and say "provided that an
amentment of the constitution violating the essence of the
constitutional principles of 1982, as embodied in Schedule
so and so hereof, will be unconstitutional."

What we will

be doing effectively is to refer to this thing, because
after all in our debate we said we accept it as the framework, but that is gentlemen's talk.

We are talking of a

legal provision in the very document that was the subject
of the 1982 Principles.

But if you want to sleep over it,

-
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I have no problem .. If it is not controversial, it is an
aspect that could be referred to the lawyers as well.
MR ANGULA:

If I understood the intentions of the so-called

1982 Principles, the intention was to help us to incorpo-

.

rate all those ideas in the constitution we are drafting.
I think that was the intention.

What we can do at this

stage is to ask the lawyers to use that 1982 Principles as
a checklist to see whether they are sufficiently reflected
in the constitution.

That is the best way to guarantee

that they will serve our interest.

If we just list a

document with wide interpretation, it will not help us
much.

Let us incorporate all those things in the consti-

tution as they are and protect them through the constitution.
MRS ITHANA:

I agree totally with my colleagues here, but I

wanted to say in addition to that, what we are agreeing to
are the principles, not the document,

the 1982 Principles,

not because we agreed to the document.
MR RUPPEL:

Article 30,

words after "Cabinet",

subparagraph (4), I said that the
"but he shall not be obliged to

follow the advice tendered by the Cabinet or any other
person" comes out.
completely.

Then article 31(4) and (8) are deleted

Article 31(5):

We make provision for two

terms of five years each for the president and not more,
and I had a question-mark in relation to 31(2) and I will
ask somebody to help me there who have made a better note
than I did.
MR MUDGE:

I have a note here that the president will be

elected by the legislature,

acting as an ?lectoral college

-
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on the basis of secret ballot by a simple majority.
MR RUPPEL:

Ad Article 32:

Provision should be made for an affirmation as an
alternative to the oath.

Ad Article 34(2)(a)
It was agreed that the President's powers to dissolve
the National Assembly should be limited to dissolving
that body after its term of office or in circumstances
provided for in the Constitution itself.
Then it should go on:

In a situation of a constitutional

crisis developing which would make government impossible,
the President,

on advice of the Cabinet, would similarly be

empowered to do this.
reached.

I

think that was the decision

That is one of the circumstances?

(Yes)

Ad Article 34(2)(c)
The power to appoint the persons mentioned in this
provision should form part of the provision in article
34 ( 2) ( j) .
Ad Article 34(2)(j)
It was agreed that the following appointments should
be made only on the recommendation of the Judicial
Service Commission and further subject to any
appointment by the President being approved by a
simple majority of the Parliament,
referred to in Article 34(2)(c)
( ee).

namely the persons

and Article 34(2)J),

( cc),

( dd),

The chairman referred to in

( hh),

the governor referred to in

( ii),

( j j)

necessary in relation to appointments under

( j j) ,

and where
(kk),

it

- 60 was also decided to include in the list under {j)

the

chairman of the judicial service commission, who would
also be appointed in accordance with the qualifications set out herein.
AAd Article 34(3)(b)
The President,

so it was agreed,

should exercise these

functions, but the treaties should be subject to ratification by the Legislature.
Ad Article 34(3)(e)
The six persons to be appointed by the President
should include the ministers appointed by the
President who are not also members of the legislature,
provided that the six persons should have no vote.
Ad Article 34{6)
It was agreed that actions or appointments by the
President may pursue to Article 34 should be reviewed,
reversed or corrected on a resolution by the Cabinet,
supported by not less than two-thirds of the members
of the National Assembly.

The existing formulation

must be changed accordingly.
Ad Article 35
The Committee felt that the provision in subarticle
{l) should be formulated as wide as possible,

and not

only to refer to absence for reasons of health.
article

(2)

should be changed accordingly.

THE CABINET
Ad Article 37
T h e Com mi t t e e f e l t

t ha t

t he

\VO

r d " as s i s t " in t h i s

provision should be changed to "advis"e".

Sub-

-
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Ad Article 42
d~cided

The Committee

to change the order of the sub-

articles to accord with normal priorities.
42{h) will become paragraph (a),
remains

(c),

( l) becomes

(p) ,

subarticle

(i) becomes (b),

(c)

etc.

Ad Article 42(g)
The formulation must be changed to reflect an obligation to inform the National Assembly and to answer
questions from members of the Assembly.
Ad Article 42(h)
It was generally felt that the functions should be
more precisely formulated.
Ad Article 44
The Committee agreed that ministers

(as also members

of the Legislature) should be under obligation to
fully disclose their income and business activities
from time to time.

The ministers should engange in

business activities only after the prior approval of
the Cabinet.
CHAIRMAN:

I think this is too broad.

get additional pay,
MR MUDGE:

If they are going to

then they must.

He must only disclose it,

he may have two in-

comes.
MR RUKORO o:
MR MUDGE:

No,

not-incomes,

salaries.

What is the difference between a salary and an

income?
MR STABY:

If I can remember correctly, we agreed that it

must be disclosed only,
CHAIRMAN:

those interests must be disclosed.

We were saying if it is a minister there must be

-
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approval.

Approve what?

MR MUDGE:

The normal procedure is that any civil servant,

including a minister, can never receive two salaries from
the government or from a government controlled body, but
for the rest it is quite acceptable that any minister could
participate in any other activity.

He can be a partner in

a business, he can receive allowances as a member of the
board, there is no reason why he cannot.
MR BARNES:
MR MUDGE:

He must disclose it.
He can disclose it.

If you want him to disclose

every cent that he gets from any source.
DR TJITENDERO:

I think the intent here obviously comes

from the background of also trying to bring in equality in
accountability in positions that are compatible and to do
away with corruption.

Quite

obviou~ly

not standing on an equal footing.

we know that we are

There might be a well-

to-do minister who has farms or a business in Katutura and
there is a young up-start who doesn't have any other engagements.

The accountability in terms of the official

function that they are called upon to perform, which is a
public function,

is therefore at stake.

Here you find a

fellow who has a store in Katutura or in Rehoboth spending
half of his time on his private business, because the
public pays for time.

Then after three days of absence he

comes back, sits at his desk for a couple of hours and I
think it is that inequality that we are trying to say there
is a conflict of interest, because the individual is
spending time, which is maybe legitimate, but you would
have to make the choice.

If you appoint

6

commercial

-
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manager for whatever enterprise you have and you say the
job calls for 8 to 5., you are required to be here,

there

should not be any excuse that for three hours I am going to
take care of my chicken ranch in Otjihorongo and then come
back.

This was the background ,and there is no equality

there on the part of the person who is making his income
from that chicken ranch and the other person who is making
just a sole income from the job.

We are not saying you

should not work, but if you work, make the choice.

There

is the question of inequality, there is the question of
corruption,

there is the question of abuse of the official

position to enhance your own wealth.
To the extent that you are trying to recall

MR RUKORO:

what we have decided,

I made a note here and the only thing

we added to article 44 as it is, was that we said there
should be a duty to disclose fully any business interest or
connections.
CHAIRMAN:

That's it.

There was a question of prior approval.

MR RUPPEL:

It was also discussed that there should be a

disclosure of an intended business venture or an engagement
in private enterprise prior to that engagement.
what was decided here,

That is

I remember it very clearly.

What we

talk about now is simply what we put in the place of
"business activities."

Should we say "should engange in

private enterprise" or what should we place here?
MEMBER:

Business activities.

MR RUPPEL:

Then we leave it as it

lS.

MR GURIRAB:

Does it cover MP's?

MR RUKORO:

The distinction is made that an MP's duty is

..

---,-

·'.'..
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whereas for ministers you must ask permission.
MR GURIRAB:

Of the three branches, the most corrupt

branch in America is Congress.

It should be applicable to

the National Assembly.
MR RUPPEL:

It was discussed and as a result of that we

formulated this one.
MR RUKORO:

The MP only has a duty to disclose, but when it

comes to the prior approval,

that is where the idea came in

that these guys are not full-time here anyway,

so why can't

they work whenever they want to, provided they disclose.
MR STABY:

Can we draw the attention of our lawyers to the

problem that we have and ask them to come forward with
proposals related to what the practice is in other democratic states.

I am sure they will have a good look at

this.
CHAIRMAN:

What other democratic states?

MR STABY:

Maybe South Africa.

Or just make some propo-

sals.
MR ANGULA:

I think with the Cabinet it is clear, we don't

want a conflict of interests.
parliament.
per year.

The problem is with the

The parliament will sit perhaps three months
The problem we have is whether we are going to

have monthly salaries for twelve months or just for three
months of per sitting?

If they are going to be paid for

three months or on the basis of sittings, they should have
the freedom to engage in business. But if they are going to
be paid for twelve months,
DR TJIRIANGE:

then we have a problem.

I think \ve have discussed t_hat.

Honourable

-
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Dirk Mudge was very clear on that and I think we agreed
with his explanation.

The two comrades Rukoro and Ruppel,

if you have listened you will have the picture clear.

Let

them go with that and we are already covered,
MR RUPPEL:

Ad Article 45(1)

The secretary shall be nominated by the.President but
appointed by the Civil Service Commission.
THE LEGISLATURE
Ad Article 49
The discussion on the constitution of the legislature
has not been finalised.
Article 49(l)(b)
The six persons shall have no vote and their appointment must be confirmed by a majority in parliament.
Ad. Article 50
It was agreed that articles 38(3),

39 and 40 of

working document A should be introduced here with
minor amendments.
Ad Article 51
This provision should be moved to the transitional
provisions in the Constitution.
Ad Article 58(3),

(4) and (5)

The Committee decided that the President should not
have the power to dissolve parliament.

Against this

background it was decided that a bill passed by a twothirds majority of parliamentmust be assented to by
the President.

Bills passed by a normal majority,

which the President declines to assent to,

should be

referred back to the Assembly for reconsideration.

In

-
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.

the event of the bill being passed again with less
than a two-thirds majority,

and the President again

declining to assent thereto, the bill will lapse.
MR ANGULA:

The first sentence should be reconciled with

something we said somewhere,

that the first president can

actually dissolve the parliament under certain circumstances.

Either the term has lapsed or there is a serious

crisis or something
MR RUPPEL:

Yes, I take the point.

MR RUKORO:

Article 58(4) is completely deleted.

MR RUPPEL:

They must just have it together in one para-

graph.
Ad Article 59(l)(b)
The word "performance" should read "pursuance".
Ad Article 61
That provision should be deleted.
MR RUKORO:

Article 60.

We deleted (e) and a new (e) was

"no longer represents his party".

The point made by Mr

Pretorius.
MR RUPPEL:

Ad Article 63.

That provision should deal only with the ministers
referred to in subarticle (2).

It should be redrafted

accordingly.
Ad Article 64 and 62
The provisions of these two articles should be
"married."
Ad Article 65(l)(c)
Members should be prohibited from "improperly"
enriching themselves.

- 67 Ad Article 68(2)(a)
The reference to the President should be a reference
to• the speaker instead.
Ad Article 67(3)(e)
The provision should relate to para-statal enterprises
only; a right for submission of reports should not be
provided for,

but the Assembly should have the right

to ask for and receive reports on such conditions and
terms as it may decide.
Ad Article 68(1)
The reference to "risk of dissolution" should, in view
of the earlier decisions in relation to the pwers of
the President, be omitted.
Ad Article 70(1)
The reference to "unwritten common law" should simply
be to "common law".
THE ADMINISTRATION OF JUSTICE
The drafting of this section and the provision of
adequate structures was largely left in the discretion
of the lawyers.

All the judges are to be appointed by

the president acting on recommendation of the Council
of Ministers and the Judicial Service Commission and
subject further to the approval of such appointments
by Parliament.
Ad Article 74{3)
The Committee decided to retain the clause.

An ex-

tension of tenure of a judge can be made by the President on recommendation of the Judicial Service Commission.
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Ad Article 75(1)
The President may only remove a judge from office on
recommendation of the Judicial Service Commission and
on the grounds stated in this subarticle.
LOCAL GOVERNMENT
Ad Article 80
The Committee agreed that all by-laws by local authorities should be tabled and approved by Parliament.
THE OMBUDSMAN
Ad Article 83
The functions of the Ombudsman should be extended to
include investigation of grievances related to the
private sector in certain circumstances.

It is a

sensitive area and the committee leaves this in the
discretion of the lawyers.
PUBLIC SERVICE COMMISSION
Ad Article 86
These provisions (which should appear under a separate
heading) should be shortened.

Consideration should be

given to the 82 Principles as far as access to the
Civil Service is concerned.
THE NAMIBIA POLICE
The provisions should be shortened to only reflect
what is necessary for the purposes of the Constitution.

The rest would be left to the Police Act and/or

the Civil Service Act.
THE NAMIBIA NATIONAL ARMY
No provision is being made in the present draft under
discussion and appropriate provision will be made by
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the lawyers.
THE PRISON SERVICE
This clause will be removed.
MRS ITHANA:
MR RUPPEL:

This provision we said should be removed.
Parliament will make an act where it puts its

thieves.
MR KATJIUONGUA:

I think the 82 Principles applied both the

Public Service, Police and the Army as well.
MR RUKORO:
the clause.

The Committee decided to retain

Article 74(3):

It is true, but I think we said "second and

subsequent" should be deleted and it should read:
a second term shall hold office."

for

II

In other words, re-

election is only once, it is not a second and subsequent
time.
MR RUPPEL:

The idea which was discussed was that only for

the first set of judges in this country will this provision
of the five years apply.
that is

s~bject

Any appointment of a judge after

to the normal thing that he will have

tenure until he is 65, which can be extended to 70.
only as a transitional provision really,

It is

that for the first

five years of the history of this country,

the judge will

have only five years.
MR RUKORO:

It should be first appointment, second appoint-

ment, no subsequent appointment.

The reference to "and

subsequent" must be deleted.
MR MUDGE:

Unless by "subsequent" is meant the extension

from 65 to 70?
MR RUPPEL:

No.

THE LAW IN FORCE AND TRANSITIONAL PROVISIONS.

-

70 -

Ad Article 97
For the purposes of the transitional provisions the
period will be five years from the date of independence.
As regards international treaties, the Committee
decided that they should be valid until declared
invalid by Parliament.

In this regard reference was

made to the NNF proposals, article 12(2) thereof.
MISCELLANEOUS PROVISIONS
Ad Article 99(l)(c)
The independence date should be identified with reference to the provisions of Resolution 435 of 1978.
LAWS REPEALED
Th~ South West Africa Constitution Act should be added

as one of the acts to be repealed.
MR MUDGE:

Are you sure that we can do that,

it is not an

act of this country.
MR RUPPEL:
try.

It is applied here,

it is a law of this coun-

It is applied here just like AG 8 and the others.

MR MUDGE:

I am not going to quarrel, make sure.

I think

it falls away immediately we become independent.
MR STABY:

This report will be tabled tomorrow.

Will it be

discussed?
CHAIRMAN:

I thought we said it must be a progress report

like the one we submitted.
DR TJIRIANGE:

I am extremely sorry, but sometimes my col-

league was too fast and I don't want to take you back, but
I want my comrade to explain ln 34(6).
whether that is what we have agreed.

I am not sure

MR RUPPEL:
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I was following basically Mr Rukoro's sugges-

tion which was accepted also in a hurry,

because it reads

that the actions or appointments by the President may
pursuant to article 34, should be reviewed,

reversed or

corrected on a resolution by the Cabinet supported by not
less than two-thirds of the National Assembly.
DR TJIRIANGE:
MR RUKORO:

I doubt whether it was that way.

I think Thiriange might be right.

What

happened is that article 34(6) was accepted as it is there,
except that certain words were deleted.

On page 20:

"Sub-

ject to the terms of this constitution and save where this
constitution otherwise provides,

prescribes or regulates

any action taken by the President" and from there we delete "or any appointment made by the President pursuant to
any power vested in him."

Then that paragraph stands as it

is.
MR GURIRAB:

I was approached by the broad masses of the

Namibian people including our international visitors last
time after we submitte9 our progress report in the Constituent Assembly, which was approved,

that they felt we

should be able to report progress with a certain degree of
enthusiasm.

Certainly we have made progress and we are

happy about it,

we are satisfied and there must be some

degree of enthusiasm about our progress.
MR ANGULA:
ing that I
public,

Yes,

I would only like to add to that by say-

think when we read a statement there it becomes

it should be available to other people.

As we make

our progress reports we must also mention things which we
found difficult to resolve,

we should not hide them,

things

-
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like the bicameral.
I think I will have a positive approach.

CHAIRMAN:

We are

meeting as 21 people to debate, but once we have arrived at
a decision, why should we go and report where we disagreed
on this?
No,

MR ANGULA:

I am not saying that,

I am saying that

there are certain issues which are not completely resolved.

I

am quite sure we are going to come back to bi-

cameral.
You see, we are saying we accept bicameral par-

CHAIRMAN:

That is the decision.

liament.
debate.

If we reach agreement,

debating powers here,
is solved.

We meet here, disagree and
that is the success of our

and once we have agreed,

that problem

When we go outside we cannot say we disagree,

we are going to say we only report positive achievement,
the progress made.

MR ANGULA:

There is a misunderstanding.

The feel I had of

the House when we reached the famous compromise was that we
agreed on the principle of bicameral house, subject to
whatever the lawyers are going to put in there.
it to them.

We leave

But it was left wide open so that next year we

could come back to this thing.

I don't think that we have

resolved all the problems relating to this,

and my honour-

able Katjiuongua can bear me out on this.

CHAIRMAN:

You are only referring to that issue.

There

were many other issues in which we disagreed and you are
referring only to this particular one.

MR HAMUTENYA:

I did not want to go back to this thing, but

I have a problem in connection with what Mr Angula is

-

raising.

73

-

We do have a delegation going to Johannesburg to
We have been

present material for the further product.

very systematic in giving them some directions as to how
they should proceed.

I think it is a fact what honourable

Angula is saying that on these instructions I don't see how
they can proceed.

Is is one thing to say the constitution

of Namibia will have a bicameral system - fullstop.
Stating that simply raises more questions than answers.
Everybody wants to know how that animal came into existence.

That question we cannot run away from and I think we

will not be doing justice to ourselves or anybody else for
us to report that we have made progress and we are handing
over the job to the lawyers.

I have very great respect for

the fact that the colleagues of the DTA and the NNF, NPF
went out to consult and came up with

I would appeal

to us to look at it to give something to the lawyers.

I

don't want to come back to this place after New Year just
for one issue.

Why don't we find a way to indicate direc-

tion and recommend how this House should be created.
pleading that we look at it again quickly.
out of order,

fine.

I am

If you rule me

I think we agreed that this House

cannot be elected by the same procedure we have been elected.

The procedure has to be different from what we have

been elected.

We agree that there will have to be a de-

marcation of provinces or regions in order to elect the
regional authorities.

We agree on that.

In other words,

at least we can say one of the problems with the proposals
of Katjiuongua was that delimited a number.

We don't have

delimit a number, we leave that to the delimitation com-

mission to do their job.
number,
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Once they have given us the

then we can go ahead and agree on a number,

and

they also have to give us the terms of office of that body.
Then we can also go on and look at its function.

Once we

have drafts on that, we can give the lawyers something to
work with and I will be happier to do it that way rather
than to send colleagues to Johannesburg with incomplete
papers and expect us to have a finished product on the 12th
We will come back here to resolve this issue

January.

before we can send the papers back to them and then go to
the Assembly.

I

think we can agree on those points,

it is

the only things hanging.
I want to propose in regard to the two-chamber legislature that the number of that particular House will be two
per constituency.

The number of seats we do not know.

They will be only known after the delimitation of the constituencies.

That we leave to the delimitation commission.

But if we go back to proportional representation of this
House,

we will be repeating what we have just done,

that House be elected by a single method.

so that

Its terms of

office should be concurrent with the National Assembly and
elections should be as close as possible from each other,
if not simultaneous.
tion.

I

I think that is roughly the func-

think the proposition of the DTA seems to be

probably the best way of describing this House,
has the power to review,

a Houe that

to delay and to recommend bills,

but not necessarily on par with the national assembly.

So,

we will at least have something to say about the functions,
the method of election, we will have something to sy about

-
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the number.
MR KATJIUONGUA:

I

just want to establish the principle of

equality in the representation of provinces or regions,
because that is important, because you are trying to establish some parity,

irrespective of the people who might

reside in a particular area,

trying to get equal represen-

tation for all regions whatever the number might be.
is one principle I want to establish.

This

The other one is

that apart from the view and the investigating functions,
think it should also have a say in the amendment of the
constitution.
MR RUPPEL:

I

think most of what I wanted to say has been

said by honourable Hamutenya.
which I have no answer for,
raise,

the candidates.

There is only one addition

but which I would like to

If we go back to the lawyers they

will ask us how are the candidates to be nominated for
this.
MR KATJIUONGUA:
MR MUDGE:

On a party-list but a majority system.

I sometimes have a problem in following and I

want to be hundred percent sure that I did not misunderstand the honourable member Mr Hamutenya.

Can somebody

please repeat what he said about the constituencies, the
single member constituences,

if I understood it correctly?

Exactly how did he propose should the voting system be
done?

And he also spoke about regions.

MR HAMUTENYA:

I did not get it.

If I have been listening carefully to the

dabates yesterday and today,

we are saying we do not want

to just duplicate ourselves in terms of the National
Assembly.

The National Assembly has been_elected by pro-

I

-

portional representation.
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There will be no sense in going

to elect a second house by the same methods, because we are
not going to prove anything.

The only way to do it dif-

ferently is to do it by single member constituencies.

It

is possible for example, because the principle here seems
to be the idea of a senate type of how it is elected.

You

will remember I mentioned the situation of California, so
that seems to be the underlying principle, but we are saying we don't want to go into the number, how many they will
be, we don't know how many electoral districts the delimitation commission will come up with.
will be,

Whatever the number

if we agree that there is to be a senate for each

electoral district, that number is

to the number pro-

posed by the delimitation commission.
But it would not be small constituencies, it

MR MUDGE:

would be regions?
The delimitation commission is going to decide

CHAIRMAN:

on the size and how many.
And the election within that region will be a

MR MUDGE:

single member constituency.
MR RUPPEL:

So,

there will be one representative returned

from each constituency?
MEMBER:

Two.

MR RUKORO:

I think for the sake of keeping this thing as

simple as possible, let's stick with what I will refer to
as the Gurirab-Katjiuongua resolution,

that is where we

said we accept the concept of two houses in principle,
shelve the discussion on functions,

composition, etc.

the future and refer technical detail to the lawyers,

for

-
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because the moment we start to go into the four factors
which comrade Hamutenya tried to elaborate on, we are getting into substantive detail on some crucial points, and
you can't go into some and not others.

That is the pro-

blem, because some of them relate to yet another one.

That

is the basic problem, and I feel that the only possibility
that I can see of giving the lawyers something so that they
should not be in the dark,
following:

is perhaps when we do the

We say for instance the document that Mr

Katjiuongua submitted today as well as any other document
by any other of the parties here, for instance if Mr Hamutenya could come up with a paper containing these four
points or even more by tomorrow, so that we can take it
with us to serve as a guideline for the lawyers,

then that

is the only way to do it. But to try and extract an agreement now on some of the detail questions,
are going to make progress.
For instance,

I don't think you

We will sit here all night.

to give you an example, point C on this list,

term of office must be concurrent with that of the lower
house,

I think in our type of political situation it is the

exact opposite, that the election of the dignified house in
which hot political issues are sought to be depoliticised,
the election of that house should not coincide with that of
the hot political house where people are going to mud-sling
and stuff like that.
CHAIRMAN:

Could I appeal,

I realise I made a mistake.

I

thought it did always provide solutions, but sometimes it
provides problems too.

Let's keep it where it is, but the

only question is this:

the lawyers,

unles~

they also got

-
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detailed proposals from other parties, which means Swapo in
this case, they cannot decide on a political issue.

This

is a political issue, not a legal issue, so it has to be
resolved by politicians.

So,

if we have now already agree-

.

ment on the basic principle of bicameral parliament, we
leave it there and we leave the details for later on.

Then

the lawyers can "marry" the two positions and come with a
draft which we may reject or accept.
MR ITHANA:

I have a question.

Honourable Rukoro has men-

tioned that we should for the time-being be satisfied with
Mr Gurirab and Mr Katjiuongua's compromise.

I am not clear

on that alone, because Mr Gurirab gave some points.

I

don't know whether these things are now covered within this
broad Gurirab-Katjiuongua proposal.
CHAIRMAN:

Until Mr Hamutenya reopened this thing, we have

agreed on these points.
MRS ITHANA:
CHAIRMAN:

I am referring to his statement.
We adjourned for five minutes for other collea-

gues to go out and react to ..
MRS ITHANA:

It is only some of his points that were taken.

Does it mean that?
MR KATJIUONGUA:

If we say, to make justice to all of us,

our Swapo-colleagues also submit

if

a document and the papers

are given to the lawyers as a guideline.
MR RUPPEL:

I have a serious problem with this.

First of

all I associate myself fully with the comments made by the
honourable member Hamutenya.

There is absolutely no point

for me to go any lawyer in this world and be unable to give
him political direction.

If I

just go there and say "here

i'l

',!

1ij

-
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is three very thorny irreconcilable issues, like we already
see in this

discuss~on

here, and give it to them and say

"you judge it", there will be a proposal coming back here
which will not work.

It is inevitable, there cannot be an

answer from the lawyers.

It must be decided here just as

we decided the exeutive president,
the other thorny issues.

just like we decided all

We overcame them by discussion.

I

don't see why we can't provide a simple framework from this
table here.
CHAIRMAN:

This has been proposed,

Swapo must now submit a

proposal.
MRS ITHANA:
MR ANGOLA:

I asked the question.
I start from what I understood was actually

honourable Katjiuongua's halfway measure to meet Gurirab's
proposal,

and that was that we agreed on the principle of

the bicameral parliament without any conditions attached,
we just give them that there will be two chambers of parliament in Namibia.
uongua to be saying.

That is what I understood Mr KatjiSome of us have difficulties with

that and I thought honourable Hidipo was on the right
course, because we were going through specific items which
are general enough to give some direction,
getting somewhere actually.

and we were

Of course, honourable Rukoro

felt that we were going too much in details.

What I

thought would have been better is for honourable Rukoro
actually to pinpoint those kind of things he thinks he has
problems with.
CHAIRMAN:

I think at the moment the proposal is that Swapo

presents a paper where they are going to outline these

-
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things.
But tha~ will not solve anything 1,

MR ANGULA:

will still have the same positions.

because we

In that case that

should be reflected in whatever report we are going to submit tomorrow, that we left

tha~

issue to be resolved.

We

make that clear to the public, that we do not have the
whole constitution of Namibia kind of fixed up,
like that.

nothing

We are going to come back to this issue, debate

it, because the lawyers will not find solutions for us.
That is can assure you.
MR STABY:

I don't quite agree.

I think if the various

parties did produce a working paper,

and our two delegates

to the lawyers did brief the lawyers about the differences,
and on the basis of the papers the lawyers should be able
to say to us there are areas of agreements and some areas
of disagreements,

and they at least will be able to produce

a working paper with some alternatives which could guide us
in our discussion,

to give us direction in our discussion,

so that when we meet again it would be a much shorter
process to sort this out than it is at the moment.
MR BESSINGER:

The problem that I have with the reasoning

of the previous speaker is that the problem that will be
the problem of the two members that will be sent to
Johannesburg to go and talk to the men from heaven, is that
they have no feel of the issue on the table, because it has
not been debated.
there

lS

Because that issue has not been debated,

no way that they can say the DTA feels this way,

Swapo feels this way,

etc., because when we draw up our

documents we might come with totally different proposals.

-
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So, I don't know what the feeling is, because it hasn't
been discussed, something that has not been debated which
should be debated so that you can take it to the lawyers.
MR BARNES:

I have been listening to the various discus-

sions yesterday,

I have much appreciation for the

today.

working document C that was produced by the honourable
member Mr Ruppel.

It greatly assisted us in finding solu-

tions to areas that did seem extremely irreconcilable to a
certain extent.

The suggestion and proposal of Mr Hamuten-

ya and what flowed out of that, only means, with due respect, that the Swapo-delegation will present a document on
the lines of the principle that has been accepted.

Mr

Ruppel said that you cannot give an instruction to any
legal man without a definite guideline of what it is expected to do, so in principle the political decision is
taken by the party via the submission of a memorandum.

We

on this side agree with that, because it would recognise
the contents of the honourable member Mr Katjiuongua's
ideas, it would take cognisance of the recommendations in
the Swapo-memorandum, with emphasis on what the honourable
Mr Hamutenya suggested.

It affords the opportunity for the

other parties in this House that has not made a recommendation, but may I point out that those recommendations must
be consistent with the principle of the bicameral system
which we have agreed on.

If it is inconsistent, then of

course it almost violates an agreement that has been taken
here.

May I appeal,

and I have much appreciation for your

patience, I only trust that this will not be exhausted by
us through an act of perhaps irrational te~pting of your

-
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patience, and I appeal to my honourable colleagues that we
accepted the princip.le, let's accept directives for the two
gentlemen,

that when the arrive in Johannesburg and they

speak to the people from heaven, whom I hope will be identified this afternoon, finally,
idea.

that they have at least an

When that formulation comes back,

it is still the

responsibility of this committee to debate into a final
acceptance.

MR RUKORO:

I pray for your indulgence, gentlemen.
I think we should be able to agree and say that

for the purposes of tomorrow's report to the full House, we
are going to report that we have reached agreement in principle on the question of bicameralism.
statement. Secondly,
cussion,

That is a factual

to come back to this item in the dis-

I think having disposed of the report today,

tomorrow in the morning we can have a session to discuss
what?

So,

I think we should ask our Swapo-colleagues to

work overnight on a position-paper of some kind, containing
the points raised by comrade Hamutenya and then tomorrow
morning at nine or ten, we meet here,

and we try to reach

agreement on the basis of that proposal.
agreement,

If we can reach

then we make it possible for the lawyers to have

some kind of political position paper to go on.
to reach agreement,

If we fail

then we know that this thing cannot

even be referred to the lawyers, we just adjourn until
January and we continue with our debate as a committee on
that particular subject.
MRS ITHANA:
speaker,

I

Inasmuch as I agree with the previous
just wanted us to also look at this whole issue

of the bicameral proposal.

Firstly,

it is something that

-

Swapo did not consider,
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it was not in our original propo-

sal, but we made a compromise.

We agreed in principle,

as

we have been agreeing to satisfy our colleagues to make
headway.

This is one of the issues that Swapo has made a

great compromise, sacrifice.

The other issue is the elec-

toral procedure and some other smaller ones.

We have made

these compromises, we accepted the proposal in principle.
What we are saying:
proceed.

look at our proposal on how we should

But I am really forced to think that the other

comrades in the House would like to have it their way and
not consider proposals by others.

By shelving this issue

to the lawyers is not going to help us.
give and take.

We give and take.

We are here to

Swapo gave, we said in

principle we agree and we proposed further,
leagues are saying "no, we want it our way."

but the colAre we going

to make progress?
MR RUKORO:

On a point of order.

Contrary to what the com-

rade is saying, we have just proposed through me that let
us tomorrow-morning and nine or ten discuss the Swapoproposal which at that point will be in writing.
my proposal.

That is

So, far from saying we are not discussing it,

we don't want to compromise and so on.
MR MUDGE:

I have a problem with the meeting tomorrow-

morning because I think I have indicated earlier that we
have organised a causus meeting tomorrow-morning and our
members are coming from various parts of the country for
the meeting and also to be informed about what we have
agreed upon.

I can't expect them to hear for the first

time what has happened when they go into the meeting there.

-

That is my first problem.
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My second problem is that I do

not think that we will be able to finalise an agreement on
We have agreed in princi-

the bicameral system tomorrow.
ple.

Secondly, I think the honourable Mr Hamutenya has

.

indicated, and I have a feeling that we also agree on what
we want to achieve by a bicameral system,
review, etc.
-

the house of

I don't think that is going to be a problem.

When it comes to the election we have a serious problem.
In the original DTA-draft we have an annexure on the election of the senate.

It was so complicated that I took it

out, so you did not see it.

I think if we can indicate to

our lawyers that we agree in principle, that we also agree
on the functions of that house - and I think we more or
less agree on that,

it is not difficult,

repetition of the first house,

it must not be a

it must not have legislative

powers, etc., -and we ask them, because they are professional people,

to come back with some examples of how it

could be done,

then we can look at that,

pare and maybe choose the best one.

then we can com-

That is what I want to

suggest, because that is in fact more or less what we have
decided initially.

If we are now going to discuss it,

have a feeling we are going to end up nowhere.

I

It is very

complicated and I think a bit of advice from legal people,
if we agree on what we want to achieve,
decision.

that is a political

What we want to achieve is a political decision,

but how it should be elected could be based on experiments
and examples and experience elsewhere in the world.
CHAIRMAN:

The fears I have seen while listening as chair-

man were after Mr Katjiuongua submitted his paper.

There

-
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was a reaction and actually the House was getting impatient
and I had to ask for an adjournment, because we were touching on very sensitive issues, issues that some people were
saying is tribalism, regionalism and so on,

issues that we

have been castigating honourable Pretorius for,
are included in our constitution,
come back.

like apartheid shouldn't

Tribalism is one of such issues.

is, this electoral process we are looking for,
create a tribal balance?

issues that

My question
is it to

Is it to create class balance?

Is it to create the question of geographical representation?

Because I seem to think the question is very tough

because some people are suspicious that we are talking
about tribalism and that we are trying to re-introduce it,
just like apartheid could be introduced through the backdoor.

So, my question is, what do we really want to

achieve with this?
is covered.

I think the checks and balances aspect

We say it can review,

it can slow down.

Now,

when we come to elections there is a sharp reaction, especially from honourable Mudge. He says it is a complicated
situation.

Now the question is, what do we want to achieve

really with those elections?

What balance are we going to

achieve?
MR ANGULA:

I felt that we were actually getting somewhere.

First I was supporting honourable Rukuro that we should
have another session tomorrow with something written,

and

then we do as we did with Mr Ruppel and Mr Staby's papers,
and we dealt with those issue by issue.

But we also have

to respect the fact that time is not on our side.

We were

supposed to have our caucus this afternoon and perhaps we
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need one tomorrow ourselves.

The DTA is going to have one,

but I was impressed by the proposal of Mr Mudge that in
general terms the purpose of the assembly is clear, to review, a kind of back-stopping mechanism for parliament
which makes laws.

When you

mak~

peaches upon the constitution,

a law and this law im-

they can review and say

"perhaps you are going to far."

I think there it is clear.

Then Mr Mudge was saying with regard to the elections
that this is a technical matter which we can solve
by comparing with other systems.

somehow

I think where we are not

making headway is on the composition.

If I understood

honourable Katjiuongua very well it is more geography than
numbers.

That is why he wants perhaps a system like in

America.

As Hamutenya said a small state still has two

senators and the bigger ones the same.

I think where we

are not quite agreed is how to demarcate the electoral
regions to elect these people.
where we have a problem.
the proposal means.
the basis of numbers,

I think that is perhaps

I don't have doubts as to what

We have a house which is elected on
then we have another house which is

elected by way of representing certain geographical
regions.

I understood it that way,

and the purpose of that

house is to review and to backstop the house which is
elected on numbers, but not to make laws.
that.

I am clear on

But my problem is, how do you decide the electoral

regions,

and I thought that should be done by a profession-

al body like a delimitation commission.

So,

I feel somehow

we are getting somewhere.
MR RUKORO:

I was going to say that maybe we do not need a

- 87 session tomorrow-morning and part of what I was going to
use as my reason for saying so has been said by honourable
Angula.

I was simply going to say that the points

previously made by honourable Hamutenya,
through them one by one,

if we could go

so that they could form the basis

of the compromise-position that we will refer to the lawyers:

Number one,

that the number of the second chamber

only be determined after a delimitation commission has
finalised drawing up the boundaries of the regions,
vinces and so on,
Number two,

pro-

that that is an acceptable position.

that the house be elected on the basis of

•

I

the majority principle, because necessarily it must be a
different formula from the one used to elect the lower
house,

straight forward.

Where I had a difference with him

was the term of office of the second chamber,

that it

should be concurrent with that of the lower house,
think he was indicating it was no problem.
should not be concurrent.
support for it.
functions,

So,

and I

the terms

If that is the case he has my

The last one,

namely dealing with the

where he said that the functions of the second

chamber could be to review,

delay and recommend.

My slight

amendment is to say that the functions of the second chamber shall include,

inter alia,

to delay and to recommend.
that is for us,

the following:

to review,

We can always add to this, but

not for the lawyers,

plus whatever is not

contained in this, but as said by Angula.

Then that will

be some kind of guide to the lawyers.
MR TJITENDERO:

I am just taking the floor to say that not

only are we referring the matter to the lawyers, but the
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lawyer has spoken with very clear terms of reference, and I
therefore submit that we end here.

These are very clear

terms of reference.
While the number of geographical regions

MR KATJIUONGUA:

remains to be determined by the•delimitation commission, I
want to establish the principle of equality of representation of geographical regions.
DR TJIRIANGE:

I have only problem,

to put a function as

delaying.
MR MUDGE:

May I

just remind you that we still have to

discuss regional and local authorities.

Are we going to

have three different sorts of constituencies?
National Assembly,

One for the

another one for the Senate and a third

one for the Regional Councils?

There must be at least some

connection between the regional authorities and the senate
or the second chamber.
discuss.

It is another point that we have to

So, when we talk about a delimitation commission,

what will the terms of reference be?
tuencies only for the senate,

To decide on consti-

or will the same region also

be the basis for a regional council?

Will the regional

council be indirectly represented in the senate or not?
MR KATJIUONGUA:
think about it,

The proposal was in that sense what others
the proposal was that the provincial or

regional councils and muncipal authorities will form an
electoral college that would elect their people there, but
by the method of the majority wins.

It can't be propor-

tional representation because then we are repeating the
same process.
MR MUDGE:

I am prepared to discuss that,

I am not against

it.

I

thought that the proposal by the honourable member

was a very interesting one,
say,
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Mr Hamutenya, but all I want to

are we going to have a different constituency for the

region,

another one for the senate and a third one for the

National Assembly?
MR ANGULA:

think honourable Mudge has a point there.

I

As

I understood the region- I don't know how the delimitation
committee is going to work, but a region should be made up
of communities and municipalities,

somehow.

So,

for the

purpose of electing the people to run the muncipalities or
small towns or villages,

I

think it is a small unit which

is going to elect those people.
ing people to the senate,

For the purpose of elect-

or whatever it is,

if it is going

to be an electoral college of the regional councils or
municipalities,

then we are talking about a few individuals

who were elected by their people, who are going to form an
electoral college,

and that is where in principle I have a

small problem, but I thought since these people are going
to have backstopping powers about legislation,

they are

actually the ones who should be elected directly by the
people,

to have that power and authority to say "we have

the mandate from the people."
MR KATJIUONGUA:

We can ask the lawyers to recommend on

that.
MR HAMUTENYA:

I think the details should be left to the

lawyers
CH.I'IIRMAN:

We now have to discuss what we are going to re-

port tomorrow.
MR BARNES:

The lawyers,. have they been appointed?
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Before we even appoint them, we must first re-

CHAIRMAN:

port tomorrow.
MR RUPPEL:

There is one thing,

in the report tomorrow to

the Assembly we must actually say these three people we recommend for appointment by the
appoint them,

~ssembly.

The Assembly must

otherwise there will be big trouble with the

secretariat and they must also mandate us to travel down
there.
I propose that we have people who are going to

MR ANGULA:

prepare a small report and I
Ruppel.

propose honourable Rukoro and

The system of reporting, if we can follow the same

style as we did for the first report,

to indicate that we

have made very good progress, we have dealt with all the
areas concerned and we are referring our agreements to experts to work on them,

~o

formulate and polish up and to

recelve this document and to look at it again, because I
believe that we have agreed to look at it.

Something along

those lines.
MR MUDGE:

Mr Gurirab made a very important request and

that is tomorrow there will be again silence after the
report has been tabled.

Isn't there a possibility of at

least some of the leaders making a short statement, not
long speeches,

just saying that we have made progress and

that we found the other guys not very unreasonable,

just

say something for the people outside because they are
asking us.

The alternative is that parties can afterwards

issue statements.
of doing it.
in the House.

But I don't think that is the right way

If we could just have short, brief statements

CHAIRMAN:
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What I foresee is that if I saw the camera-men

taking photos,

I would like to tell my constituency that I

fought very hard to retain bicameralism,

I fought very hard

to executive presidency and we have succeeded, we defeated
'

the others, unless we agree that we talk about progress,
unless we agree to highlight the success we have scored.
If that is understood,
you out of order.
Gurirab said,

otherwise the Chair is going to rule

Let's agree here in view of what Mr

it is so dry.

Yet we have achieved a lot, we

made history all over the world.

The people are saying it

is unbelievable.
MR RUKORO:

We make statements not longer than five

minutes.
MR PRETORIUS:
position,

Then again I

I don't want to

am in a bit of a difficult
my position tomorrow. Do

you have any problem if I say what I have said yesterday?
CHAIRMAN:

As long as it doesn't spoil the spirit,

the

spirit of having this country's interests at heart.
the question of the lawyers.

Now

This issue is very important

because I mentioned earlier the offer by the AG,

so it will

be good that this is legalised by the Assembly.

If we pass

this through the Assembly they have to pay the tickets and
everything we ask.
The DTA has Marinus Wiechers,
and the other parties have Erasmus.

Swapo has Chaskalson
Those are the ones

from heaven.
MR KATJIUONGUA:

There was a letter given to everybody

about a lawyer from Germany who is prepared to help.
is a service offered.

That

-

CHAIRMAN:
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He is not the only one, even the Americans want

to send one.
DR TJITENDERO:

Let's stick to our own.
The last item,

are we seeking approval from

the National Assembly to designate two members to go to
South Africa?
CHAIRMAN:

That will be included.

Thank you very much for

your co-operation and also for wonderful participation.
think if this spirit is going to be maintained in the
Cabinet and the Parliament of Namibia, we are going to
teach the world a lesson.

APPLAUSE.

COMMITTEE ADJOURNED.

I

STANDING COMMITTEE ON STANDING RULES AND ORDERS
AND INTERNAL ARRANGEMENTS
WINDHOEK
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CHAIRMAN:

Through hard work we finished the very difficult

topic of the executive branch of the government.
now going to tackle one part of that,
to Chapter 2 - Cabinet.

and I

We are

think we went

That is what we are going to start

today.
MR PRETORIUS:

The number of ministers is not clear to me.

Will that be to the discretion of the minister?

And then

it is not clear whether he has to appoint them from the
National Assembly only or from outside the Assembly.
CHAIRMAN:

Somewhere it says from outside.

It is only im-

Later on you will see that those who are not from

plied.

the Assembly cannot vote.
MR PRETORIUS:

And the quorum of the Cabinet and the voting

procedure of the Cabinet.
MR MUDGE:

May I ask a stupid question?

prime minister absolutely necessary?
chairs the cabinet-meetings,
Cabinet,

Is the position of

If the president

if he is in control of the

he appoints the ministers -

should be left to his discretion,

and I

think that

personally I think so,

although we must of course prescribe certain rules, but the
question is, can we correctly identify and accurately identify the role of the prime minister under a system like
ours?

I am just asking a question,

I am not making a pro-

posal that we should do away with the position.

But I

think we must now be very careful to clearly define the
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role of the prime minister, or will even that be left to
the president to decide what powers he would confer on the
prime minister?
MR KATJIUONGUA:

Just on that score.

I

think the way we

have structured the role of the president here, we only
have room left for a vice-president in the same way they
have in Zimbabwe.

There is little left if you have two

heads of government sitting in the parliament, doing what?
So,

I think the room that is now left is that of a vice-

president as a deputy for the president when he is not able
If he is not able to sit in parlia-

to do certain things.
ment,

he can deputise the vice-president.

dent rol of a prime minister,

But the indepen-

I think it has become too

narrow to have any relevance at all.
MR BIWA:

Again there are other models.

Zambia is one,

Tanzania the other, where you can have an executive president and still have a prime minister,

obviously not an exe-

cutive prime minister, but a prime minister who would assit the president in the administration of government affairs.

The functions of the prime minister are in one

sense part of the prerogative of the president.
some specific instances they could be stipulated.

But in
But you

can have a prime minister even though you have an executive
president.

Of course,

interesting concept,

the concept of vice-presidency is an

I don't know whether it is something

that we are contemplating.
plating it on our part.

Certainly we are not contem-

But I would support the retention

of a pr1me minister in the system we are putting together.
MR KATJIUONGUA:

The distinction between the Tanzanian
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model and that of Zimbabwe and Zambia is that the president
does not sit in parliament,

whereas in the case of Zimbabwe
That is the difference I am

and Botswana he sits there.
seeing here.
MR MUDGE:

We don't have many problems with that, we are

just asking for practical reasons.
cept,

I am not used to this.

For me it is a new con-

I have been used to a system

where the prime minister is actually the executive.

I am

not talking about later developments in South Africa, because I was not part of that.
tions of the prime minister,
C, they say:

When you look at the funcin article 37 in this document

"The functions of the prime minister shall be

to co-ordinate the work of the Cabinet and to assist the
president in the execution of the functions of government."
I don't have a problem with the last part,

"assist the

president in the execution of the functions of government",
because the president will be sharing the meetings of the
cabinet,

as I understand.

He will therefore in fact even

co-ordinate the work of the Cabinet.

He will also partici-

pate more directly in the functioning of the legislature,
which is,
tries.

I suppose, different in some of the other counSo,

although we can in this case talk about an

executive president,

the powers and the functions of the

president in our case differs a little from other countries.

It is not exactly the same.

involved,
I see it.

as I see it.

He is more directly

I may be wrong, but that is the way

But let us not quarrel too much about the title.

Maybe we could discuss a little the functions and what does
it mean when you say he shall co-ordinate the work of the

-

Cabinet?

4 -

What exactly is meant by that?

gives me no problems,

The last part

that is to assist the president in

the execution of the functions of government, but I have a
problem with that first part,
the Cabinet.

to co-ordinate the work of

Then when we come to the specific duties and

functions in article 42,

really,

starting off by saying

that "ordinarily to be present at meetings of the National
Assembly".

I suppose the president will also be present at

the meetings of the Assembly and just to be available for
the purposes of queries and debates pertaining to the
legitimacy, wisdom,
mental policies,
position,

effectiveness and direction of govern-

I wouldn't be very proud to hold that

just to be present and to answer questions.

The

next one is to establish economic organisations and institutions.
CHAIRMAN:
tion,

You are a step ahead.

The answer to that ques-

the Zambian model is different. Of course,

he men-

tioned that the president doesn't sit in the Assembly.

So,

the prime minister becomes the leader of the House, but we
didn't define that here,
MR GURIRAB:

so you are right.

We are a people who are starting very much a

new system from the bottom up,
the head of state,

in addition to running the government

business, would enormous,
senior assistant,

and the responsibilities of

and therefore he would need a

a prime minister,

what article 37 suggests.

to assist him in doing

I take the point that perhaps we

need to look more closer at it to quantify those two ideas,
to co-ordinate and to assist.

That point I take.

But

there is a need for a senior assistant that would assist

-
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the president in carrying out his responsibilities and that
is how I envisage the prime minister.
MR KATJIUONGUA:

Maybe we shouldn't spend too much time on

Maybe whether you call the assistant a vice-

this aspect.

president or a prime minister is' immaterial.

Maybe when we

have our constitutional lawyers, when they come here and
try to polish this thing, we should ask them to try to
quantify and try to determine the exact functions of a
prime minister under our system we are proposing now and
how he will help the president without appearing to be too
much of a duplication and making us look ridiculous in the
eyes of the public, putting up too many things on top of
each other which doesn't make sense.

But I

think we all

are agreed that the president must have somebody to help
him, he must have some designation.

Whether he is called a

vice-president or prime minister is not so important.

If

we can ask our lawyers to try and make the thing look like
it makes sense in the definition of responsibilities, then
I think we can have a look at it some other time.
MR RUKORO:

I was going to say,

let's keep it as it is,

subject to what honourable Katjiuongua has

just suggested.

We refer it to the lawyers and they can advise us and maybe
come up with a more detailed description of some of the
functions of this particular senior presidential advisor,
assistant.
MR PRETORIUS:

Before you continue, still with 36.

I think

the honourable member Mr Gurirab said the other day that we
cannot talk about a president without taking into account
the cabinet,

legislature and the judiciary.

Later on there

-

6 -

was the proposal of proportional representation in the
Wnat about the advisability to have the same

legislature.

principle in the cabinet?
I would have preferred that somehow we

MR KATJIUONGUA:

.

must mention in our constitution what we consider the basic
ministries that should be in the government and maybe
others may be left to the discretion of the president as
the circumstances may dictate.

But I think most of the

constitutions in the world do prescribe somehow what minisAs to the procedures in the cabinet,

tries are required.

I

think maybe we can still leave that to the lawyers to find
out how cabinets elsewhere work.
cabinet,

Supposing it is a Swapo-

it is important how they vote.

Mr Pretorius,

But nevertheless,

I think maybe the principle of accountability

is not important,

that they may disagree inside, but once a

decision is taken,

they are all accountable for it in terms

of the public.
MR PRETORIUS:

No,

I am talking about proportional repre-

sentation of the parties in the Cabinet.
MR RUKORO:

The composition of the Cabinet,

mans what department,

in terms of who

that is the president's prerogative,

and especially where you have a party with a comfortable
working majority I don't think it is up to the

l~gislature

or any other person to put in things like proportionality
and so on.

So,

I think the proportionality will only apply

to the legislative branch of government, but not to the
Cabinet.

I have never heard it

MR KATJIUONGUA:

anywhere in the world.

No, what works in the world is that they

have in Germany a coalition.

-

MR BARNES:

7 -

The one thing that I think we can do to gain

greater credibility for this government-to-be, would be to
put in a clause on how many ministers there should be in
relation to our country, the size of the population and in
relation to the first governmen\·
image of maturity,

I think it would give an

an image of a responsible government.

don't say it can happen, but in five years'

I

time some exe-

cutive president may come to power and he would start with
saying that he has a carte blanche to appoint ministers,
and the Assembly being 72, he would have 69 cabinet ministers.

We trust that this government will be a responsible

government.

I agree with my colleague that the preroga-

tive rests with the president as far as the Cabinet is
concerned, but if the constitution did say 15 ministers and
18 deputy ministers,

just as a guideline.

It would just

about round off a constitution that we believe will be in
the best interest of the country and its people.
DR KATJIVIVI:

I don't think it will be necessary to deter-

mine the numbers in advance.

I think that should be left

flexible for the president to determine.
MR GURIRAB:

As honourable Katjiuongua said,

there are

basic ministries that we would expect to be in existence,
home affairs,

foreign affairs, defence, finance,

in charge of agriculture,
education.

somebody

somebody in charge of health,

They are ministries that have to do with those

kind of basic functions in any society, but to fix a number
here would be arbitrary,
CHAIRMAN:

really.

If the Assembly is going to do that,

part of the functions,

it must be

and if they are going to do that and

-
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the president one day feels the need to create a new ministry,

he has to have a constitutional amendment.
No, you can put a proviso in the consti-

MR KATJIUONGUA:
tution,

"and as the president may decide in consultation

with parliament."
You have a president,

CHAIRMAN:

he has a project,

the

country becomes his project and he is trying to implement
that project.

He therefore sees the need how to tackle

this project.

Therefore he creates his implementors,

visors.

If I see I need ten of them in different areas, he

appoints that,

because he is still responsible for imple-

mentation of the projects.
end.
sults?

ad-

He has to be answerable at the

Have you executed the project?

Are you getting re-

That is why I thought the government must look like

a company, where you have certain targets to achieve.
MR GURIRAB:

The other controlling reality that will soon

face us is money.
serve us well,

A proliferation of ministries would not

they are very expensive.

experience in this,

I don't,

Some of you have

and the mere creation of

ministries would not serve the president's interest and
certainly those that are members of the Assembly would be
duty bound to advise the president if he were just to go on
creating ministries to pay back his political friends and
so on,

that it is a costly business.

I am told that some

of the people who were looking to Namibia to invest here
are now thinking of investing in East Germany.

Those who

were thinking of giving us development aid are also thinking of Eastern Europe.

So,

thinking of ministries,

I think

the president should be advised that small things are beau-

- 9 tiful.
We have no problem on this side,

MR BARNES:

it was just a

suggestion.
MR KATJIUONGUA:

Since the ministries will be approved by

the Assembly anyhow, maybe there we can tell the president
they are too many.
MR MUDGE:

I don't have a problem with the number, because

I am sure that the Assembly will have to vote the money for
the salaries of these people.

So,

if the president would

continue to appoint too many ministers, he will definitely
find a slight problem to get the necessary funds to pay
their salaries.

I have a problem that we are now discuss-

ing the functions of the prime minister without having discussed the functions of the ministers.

So,

if you say the

prime minister must co-ordinate the work of the Cabinet,
then first of all you have to know what the work of the
Cabinet is.

So, we have to talk about the functions and

accountability.

That will make things much clearer once we

get to that.
CHAIRMAN:

I think the question of prime minister,

first

minister, so he is just a minister like other ministers.
Maybe we can just discuss them together, because prime only
means among those ministers he is a . . . . . minister.
talk about the functions,
of the ministers,

jection to that?
MR GURIRAB:

because those are the functions

including the prime minister.

of the ministers actually.

Article 38,

No objection.

He is one

is there any ob-

Article 39.

I'm not strong on it,

minister of state."

Let's

"a deputy minister/

- 10 Ministers of state in some countries are senior

CHAIRMAN:

to the ministers.
ministers.

In other countries they serve as deputy
Article 41.

Agreed.

Article 40.

Agreed.

Now we come to Article 42.
MR MUDGE:

I really believe that we have to look at the

duties and at least try and get them in order of priority.
Starting off with "to be present at meetings",
should almost be taken for granted,
priority number one.
off,

I think that

you need not make it

I have a feeling that we should start

and this is just an idea,

that the first task of a

minister, even if it is a duty assigned to him by the president,

is to administer a department.

He has to accept

responsibility and he will have to be accountable even to
the National Assembly.
paragraph (h),

If I look,

for instance, at sub-

if it is redrafted maybe.

"to assist in directing."

Again they say

Why should he assist?

I think

he should be given the responsibility, which can be given
to him and taken back for that matter.
posed to be accountable himself,

But if he is sup-

otherwise he will have to

assist the president and the president is accountable.

I

am talking nonsence now, but I am sure you follow what I am
saying.

First of all he must be responsible to administer

the ministries or the departments as his main task,
initiate bills ln (i).

I would say that is very important.

I think that all bills should at least be initiated,
of them must be initiated by the Cabinet.
about private bills.

to

Going back to (c),

I am not talking
"to formulate,

explain to the National Assembly the budget."
budget is very important,

most

I think the

being one of the main tasks,

but

- ll it must also be initiated by the Cabinet.

Then in ( k) :

"To carry out such other functions as assigned to it by
law" or maybe by the president.
functions of a minister.
analyse,

Then you can come formulate and

to assist the president in determining interna-

tional treaties,
president.

to advise the National Assembly and the

Then those other functions which are,

I am concerned, not so important.
see it,

But those are the main

are to administer,

as far as

But the main tasks as I

to draft the budget, to initiate

bills and to carry out such other functions as are designated to it by law or by the president.

What I am ac-

tually trying to achieve is just to get things more or less
in order of priority instead of just listing.
have done that,

Once you

then the position of the prime minister

also becomes clearer and then we know exactly what this guy
has to co-ordinate.
CHAIRMAN:

While agreeing completely with that,

aren't

these the principle advisors of the president?
MR GURIRAB:
MR MUDGE:

Yes, in their fields of expertise.
Of course he is advising the president,

in all

cases, but I don't think their function should only be an
advisory function.

But advising the president,

of course.

Didn't we decide right at the beginning that the president
should take his decisions in consultation with the Cabinet?
I think we have made that clear.

So he has to do that in

any case.
CHAIRMAN:

So we accept the order of priorities as Mr Mudge

has done.
MR PRETORIUS:

Only a techical point

(g),

"to advise the

- 12 I think the president

National Assembly and the president.
I

should be mentioned first.

am not sure in what sense

they will advise the National Assembly in that connection.
CHAIRMAN:

They can be questioned.

can grind the minister on defence ..
answering the questions maybe.

The National Assembly
He is advising by

Maybe it is a question of

putting it clearer.
In all respects,

MR PRETORIUS:

not only as far as defence

and law and order is concerned.
CHAIRMAN:

If I inform,

I cannot be questioned too much,

I

am just informing you.
MR RUPPEL:

It should be accountability.

MR KATJIUONGUA:

Inform and advise.

Then he is under an

obligation to inform us.
MR PRETORIUS:
known.

As far as

(k)

is concerned, my attitude is

I want to forget about the past.

CHAIRMAN:
MR RUPPEL:
CHAIRMAN:
MR BARNES:

I want us to forget about the past properly.
But then you remind of it.
We are not reminding anybody, we all are guilty.
Can we then say for order of priority this will

be referred to the experts?
MR MUDGE:

Yes, with our proposals.

That is going to be

done in any case, but I think we have to indicate to them.
CHAIRMAN:

We will tell them to sharpen the functions.

Article 43.
lS

Agreed.

Article 44 - outside employment, what

meant by that?

DR TJIRIANGE:

I think this is very important.

It is

understood that a minister is employed to do what he is
doing,

and he should not be at liberty to do other work at

- 13 the expense of what he is employed for.

I don't want a

situation whereby a minister comes and hangs his jacket in
his office and go and do other things,

just to come back

and collect his cheque at the end of the month.
be full-time working for the

pos~tion

He should

in which he finds

himself.
CHAIRMAN:

It is a system which is functioning where a

person is aware of his duties and then in the evening he
goes and farm.
MR HAMUTENYA:

Suppose he is invited to sit on the board of

advisors of a certain company, Rossing Foundation,

as an

advisor and he gets remuneration occasionally for sitting
on the board maybe once a month, what will happen?
MEMBER:
MR MUDGE:

It is not allowed.
I think we should follow rules which have been

in application over many years.

I don't think you can

expect any minister not to have a share in a company, not
to have other business interests, even to be a sleeping
partner in a firm of lawyers.

The important thing is that

a minister is supposed to be available in a full-time capacity,

he must do his job.

If he wouldn't do that,

president should get rid of him.

the

But what is not accept-

able is that somebody in the employ of the government is
allowed to hold two positions.
salaries from the state,

He may not receive two

that is out,

But when it comes to other interests,

it is not acceptable.
I think the control

there will be that whoever appoints him,

holds him res-

ponsible, he is accountable and he will have to explain to
the government if he is not available 24 hours a day.

If

- 14 he is not,

they will have to get rid of him.

might find it almost impossible.

Otherwise you

A man is a partner in

Lorenz & Bone, he is appointed as a minister,

he leaves the

position, two months later the president decides this man
is not capable of doing the job -

I am not referring to Mr

Ruppel - the president gets rid of him and he cannot go
back to his original firm.

I think that is very unfair,

don't think one should do that.

I

I think one must make

provision for the fact that every minister is still a human
being with a family and with business interests.

If not,

you might find yourself in the position that many governments have found themselves in, that the capable people
will not be available,

and you will have to rely on the un-

employed, those who are absolutely no good.

They have

never been in a position to do anything for themselves, now
they want to be a minister.

So,

fr~nkly,

I think we must

be very careful not to include this paragraph that he will
not be allowed.

Let me look at it again:

"No minister may

during the tenure of his office as a member of Cabinet take
up any other paid employment ... "

That might be correct.

" ... engage in activities inconsistent with his position as
a minister ... "

That is also correct.

II

or expose him-

self to any situation which carries with it the risk of
conflicts developing between
his private interest."

his interest as minister and

That is also correct.

So,

it seems

to me that we are not talking about having business interests, having been a partner in a firm,
MEMBER:
MR MUDGE:

or having a share.

Having a farm.
Of course,

that I take for granted.

Mr Matjila

- 15 is again looking at my farm.
The ON-system,

CHAIRMAN:

if you are going to get something

you must get permission.
MR MUDGE:

You must declare it at least.

CHAIRMAN:

You must declare it and you must get authority,

because it may take you away from your responsibilities,
and there is also the question of influence.

If you get

involved in something else, you must first get prior apOtherwise conflict of interests comes in and other

proval.

influences also.
I would suggest,

MR RUPPEL:
broader,

just to make a little bit

that we make it obligatory on ministers to dis-

close fully any business interests, because it is difficult
to say whether something is employment or not employment.
Self-employment,
ment?

So,

is that employment or is it not employ-

Mr Mudge is clearly self-employed.

would be one kind of employment.

But that

I think we should put it

on the basis that there is an obligatory requirement for
every minister or deputy to fully disclose to the parliament.

It is very much like a director on a board of a

company.

If he involves himself in any business,

there is

a statutory duty on him to disclose that to the board and
if they don't like it,
as a director.
CHAIRMAN:

they can say no or they can fire him

I think it should be the same here.

The Americans have a different system.

If it is

just a question of investment, but if you are somehow a
director or so on, you have to give up that post and assign
somebody else officially.
MR STABY:

I

just want to make the point that this is ob-
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They may not have to de-

clare their interests, but all the other things are exactly
the same, because you can revert from being a minister to
an ordinary member and vice versa and the whole thing must
include the president as well.

The principle to me is not

negotiable really.

MR RUPPEL:

I think to require members of the legislature

to do the same as a minister is not correct.
a public figure,

A minister is

he is an executive, he is a member of the

Tender Board, he dishes out contracts, he involves himself
in the administration of a country and there corruption is
a serious problem.

So,

to pre-empt that,

these gadgets that you have to disclose,
this and you may not do that.
executive.

there is all
you have to do

That is fine,

but that is an

If a company director of a very important com-

pany in Namibia wants to put himself up as a candidate for
a political party to lobby a particular interest,
his business.

Why should he disclose why he does it?

is completely different.

engages himself or not,

That

There is no chance that the

legislature can engage in corrupt practices.

So,

that is

Whether he

that is a matter for public debate.

to put that same heavy duty on the legislature as you

would do in regard to a cabinet minister, would be wrong in
my view.

MR GURIRAB:

The world that I know instructs me differently

from what I have just listened to.

Of the three branches

- 17of government in the United States,

the one that has been

found to be most corrupt is Congress.

I don't know,

I

think we should make it applicable to all branches.
MR BARNES:

Let us accept that this is applicable to the

executives,

then it would be mutatis mutandis regarding the

president, which excludes the legislature.
MR KATJIUONGUA:
MR MUDGE:

Yes,

all public officials.

I agree with honourable Mr Ruppel,

I think it

would be wrong to expect from an elected representative to
disclose all his interests,

and that is not my main pro-

blem, but then to put yourself in a position where somebody is going to decide what you must do and must not do,
and what you are allowed to do,

I think that would be

wrong, because this man is accountable to an electorate. If
he makes mistakes,
of him.
rules -

the electorate would definitely get rid

But I cannot agree that you can apply the same
I am not talking about the United States.

The

honourable member has always said we must not refer to
other countries because their position differs from ours.

I

think that from my few years of experience in public life,
the public is very cruel,

and especially when it comes to a

member of parliament who enjoys no immunity.
will take care of him,

I think they

there is no doubt about that.

people have lost their positions in the process.
agree when it comes to executive members.

Many

But I do

In the first

place, when the president appoints anybody in his Cabinet,
I think he should inform himself first,

he should satisfy

- 18 himself that this person is not corrupt, he has never ·engaged in activities which could be in conflict with the
interests of the state.

There I agree, but when it comes

to ordinary members I don't think it is normally done.

I

don't know whether you know of countries where this is
done.
CHAIRMAN:

When we are talking about these salaries of the

members of the Assembly,

even ours, in some coutries you

only get sitting allowances.

Therefore you can be allowed

to engage in business, but if you are going to be salaried
and highly salaried,
as the ministers.

then you have to follow the same road

The question I want to ask first,

are

there going to be fixed high-level salaries for the National Assembly, for example like the ones we are getting
now,

an average of R60 000 per year?

top-notch salaries in this country.
tice here?

That is one of the
What was the prac-

Did the people get R60 000 per year?

MR MUDGE:

In our case it was R2 000 per month.

CHAIRMAN:

Throughout the year, whether you sit or not?

MR MUDGE:

Yes.

CHAIRMAN:

That means you are employed by this Assembly.

MR MUDGE:

You cannot live on R2 000.

CHAIRMAN:

I am coming to that.

style.
living.

That is just a question of

The ordinary people get less than that and they are
It means that members are employed and they are

getting salaries per month throughout the year.
is a low salary,

that is a different matter.

Whether it

Some
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countries where they are allowed to engage in outside activities they don't get salaries,
ances.

they get sitting allow-

They come for three months of the session,

then

they get a sitting allowance for three months only .
we are salaried by the State,
countable.

But if

.

then somehow we must be ac-

That is my question.

MR MUDGE:

May I explain how I see it and we have been part

of a system where you had members coming for sessions only
and going back to their practices, to their farms and to
their businesses.

I think that must be accepted, because

you can never ever hope to get experienced people in your
legislature or your National Assembly if you expect them to
be in the employ of the National Assembly on a full-time
basis at a salary of even RS 000 per month.
about it,

you will not find them.

more outside than in parliament,
member of parliament.
professional man.
MR BARNES:

You can forget

All of us can earn much
just being an ordinary

Mr Staby is an architect, he is a

We have doctors, we have lawyers ..

Funeral undertakers.

MR MUDGE:

We have business people.

It is taken care of in

the system, because what do you expect from a member of
parliament?

You expect two things from him.

You expect

him to attend sessions, but that is not all you expect from
him.

You expect him to study laws,

meetings,

to study the budget.

to take part in caucus

But more than that,

you

expect him to go and report back to the constituency.
other words,

it is expected from him,

In

he must be the con-

-
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tact between the government,
rate.

So,

the executive and the electo-

this is taken care of in the following manner.

When he gets X-rand per month, part of it is taxable,

and

the other part is non-taxable and the part which is nontaxable is supposed to be that amount which he is supposed
to spend during recess to inform the electorate,
other studies, etc.

So,

it is not only a matter of coming

to the sittings of parliament and say,
you can go back to your farm,
are a politician."
will be,

"now we adjourn,

Mr Mudge,

That cannot be done.

that is not for me to decide.

at a later stage.

So,

to do some

now

and forget that you
What the salary
We will decide that

this person is not in a full-time

employ, but he is after all expected to devote much of his
time arid energy to politics.
peat,

In conclusion I want to re-

I don't think you can apply the same rules to the

members of ihe legislative assembly than you can apply to
the executive.

Mr Ruppel was hundred percent correct.

If

business people were to decide to nominate me as a candidate because they want me to promote their specific interests,

that is democracy,

they will be allowed to do that,

and I will never be seen as being corrupt because I stand
up in parliament and I plead for the architects,

that I say

this is one profession which has always been neglected,
underpaid,

they don't have work, why must I not be allowed

to do that?
~1R

RUKORO:

I have no problem with ordinary MP's having a

side-job for which they get paid,

and also that some of the

more s tr ingen t

21 -

rules would not apply to them,

that is, ob-

vious, but I don't think these guys should be completely
without any regulation of one kind or the other.
for instance,

I

think,

that the duty to disclose should also apply

to ordinary MP's as it applies in other countries, because
after all,

MP's are the law-makers and you could find your-

self in a situation where MP Rukoro is putting up a battle
for architects at the cost of some other national objectives and in doing so,
simply a lobbyist,
people.

pleading with all my heart,

a paid one for that matter,

I am

for these

There is nothing wrong in doing so, but the rest

of us in parliament should be able to appreciate where this
guy is coming from,

that this man is a representative of a
It is important,

and it is done

and if I am not wrong,

it is now even

particular interest group.
in the United States,

done in Zimbabwe that ordinary MP's can engage in all kinds
of financial and business connections and interests, but
they must declare their interests so that parliament knows,
so that the public knows.

I

think point 2,

should also apply to them,

that no member of parliament

shall use his or her position as a member,

for instance,

or use the in-

formation entrusted to him confidentially as such member,
directly or indirectly to enrich himself.

So that if you

are a member of a standing committee on finance or the one
dishing out contracts,

and then you are going to use this

information to 9ass on to any particular company with which
you have a connection,

you are using your position and con-

-
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information to enrich vourself at the expense of

~idential

vour own rompetetors in the orivate SPctor.

So.

I think

the rlutv to disclose should apply to ordinary MP's. but
that thev should have outside employment.

there should be

no nrescription.
MR

ANGfTLA:

Mnch of what I wanted to say has been said by

honourable Rukorn.
rertain rules_

that for public officials there must be

ntherwise the public will

not be able to

rletermine whether what we are doing is correct or not correct.

Public officials must he accountable. whether they

are in narliament.

the cabinet or the judiciary.

to the

nublic.
MR RUPPEL:

I

agree that there could be some kind of con-

trol over members of parliament, but I

think the proper

olace to have this is in the standing orders of the Assembly.

It must make the rules and lay down some requirements

that that MP must meet.
this problem.

I

think that is a way to solve

There may be a time in our history when

there is an acute problem with conruption,
level of the legislature.

also on the

Then surely the standing orders

will be adequately amended.

But I

think it is not a mat-

ter which should be written in a constitution.

The basic

principle is that the legislature shall see to it that
there is order in the house.
MR KATJIUONGUA:

Maybe what has just been said in a way

neutralises what I was going to say, but very often in
Africa -

and I am saying this behind these closed doors -

-
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leaders have a code of conduct,
conduct never works.

and very often that code of

I think we must try to avoid repeat-

ing the same thing here and that is why somehow I feel that
the whole objective here is to try to prevent corruption in
government, because corruption i.n government even affects
People will lose

the moral fibre of the whole society.

interest in politics and politicians and all the institutions.

So I think somehow there must be something in the

constitution, not detail, but somehow there must be something basic that prevents corruption in government.
I think we have exhausted this point,

CHAIRMAN:

I think we

What we are trying to get is

know what we are aiming at.

that members of parliament shouldn't be engaged in anything, but we said they must disclose and the question of
disclosure really is not a bad idea.

People must know what

So,

the only thing is that

you have and judge you by that.

they must disclose, but the ministers are being prohibited
from engaging in gainful employment without disclosing or
getting permission first.
disclosure.
it.

Mr Ruppel,

it is a principle of

We will allow the lawyers to decide how to put

If they say it must go to the standing orders,

there.

it goes

Next is article 45.

MR KATJIUONGUA:

This secretary of the Cabinet must he be a

civil servant or a political appointee?
MR HAMUTENYA:

He has to be a civil servant.

question of appointment is a separate issue.
civil servant.

I think the
He must be a

-
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He has to be appointed by the Civil Service

MR BARNES:
Commission.

DR TJIRIANGE:

I have no problem with that, but we have to

take into consideration that in some places these people
are almost like politicians.
example.

The secretary is

Take the case of Zambia,
by the pFesident,

for

and he is

almost in the same position as the advisors of the president.

He is a political appointee and he is like the

ministers and so on.

A civil servant will be appointed by

the Civil Service Commission and be subjected to the rules
of the civil service, but that is a political duty that he
does in the Cabinet.
these two positions.

MR MATJILA:

I

don't know,

I

want to reconcile

He is a political animal.

think the Cabinet can always advise the

I

president as to who they would like to be secretary, but
normally you need somebody who is very knowledgable in,
first of all,
frankly,

legal matters and secondly,

to put it quite

public admininstration, somebody who knows what is

golng on in departments and so on,

so that he can always to

a certain extent advise even the ministers in the course of
their duties on matters affecting given ministries.

So,

I

il

1

,

I

think to be quite fair,

he should actually be appointed

from the civil service if he has to play any role in the
Cabinet.

MR KATJIUONGUA:
to say.
clan,

Mr Matjila has said part of what I wanted

The other part of it is that if he is a politi-

then practically there is no security of office.

He

- 25 is just there and he may not have all sorts of security
things and he comes and goes with the government.

That

could be a problem for the person involved.
MR ANGULA:

I think what you are saying in this article

.

45(1) is that person holds a civil service position.
is very clear.

That

He will hold a civil service position.

Therefore eventually the Civil Service Commission will have
to appoint him, but the nomination should come from the
party ruling.

I can't see how you can do it otherwise.

He

must have the full trust of the Cabinet.
Basically the other duty is to supervise the

CHAIRMAN:

civil service as a whole,
ruling.

to co-ordinate,

not the party

Maybe we can say the prime minister or the

president,

and then the civil service has to appoint him

after going through his credentials.
MR RUPPEL:

Nomination by president and appointment by

Civil Service Commission.
MR BARNES:

He must then,

of course, meet the requirements

for such an appointment.
MR RUPPEL:
MR MUDGE:

Obviously, otherwise he cannot be appointed.
I think experience will prove that a secretary

of the Cabinet is much more than just a secretary.

If it

is not an official with broad experience of government and
of that particular government,
to the Cabinet.

then he will be of no help

If it is somebody who has wide experience

in administration - I am not talking about politics - the
Cabinet will make a very serious mistake if they would not

-
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appoint somebody with that background.
o~.

for instance,

We had experience

a particular civil servant.

That man

knew just about everything and it was so helpful.
get a new one,

Then you

he is a nice guy and everybody likes him,

maybe he is a close friend of the cabinet members and he is
hopeless.

I

am not referring to a specific person now.

think we must

I

just keep that in mind that the secretary of

the Cabinet must be a senior civil servant with experience.
CHAIRMAN:

The question of experience,

tne years from now,

yes.

question of experience,

I

agree that,

after

Some of us went through the same
but we are talking about a new

government we are forming and a new government has new experiments.
tern,

We are not here to continue with the old sys-

so there will be innovations here and there.

principle of experience is a must,
there to get experience.

But the

but you must first be

The next is Part 6 -

Legislature

and we must try to remember what we have already discussed
in relation to executive.
MR RUPPEL:

Just as a matter of priority,

I

think we say

that the power will be based ultimately with the people,
and I

think the legislature should be logically the first

organ of government with which we deal and then the executive.

Just as a matter of principle.

CHAIRMAN:
the people,

The proposal is that these are the creatures of
therefore they must be number one,

tive number two.
MR RUPPEL:

I withdraw my proposal.

then execu-

DR TJITENDERO:
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Unless there is a very burning issue.

Organisational structures are conventional and you can even
just take a company or any structure that is based on conventional organisational structure,

or unless there is a

special reason that warrant us to change the order.

I

think the executive power influences all other powers
and must come first.

Even in terms of discussion,

if you

go to the other branches and not take into account how the
executive influences that,
difficulties.

I think we are going to be in

So if there is no insurmountable problem,

I

would ask that we leave it in that order.
MR RUKORO:

Talking of conventional practice,

I think the

legislature is on top of the executive in terms of
hierachy.

So,

the position in the working paper is the

correct one.
MR KATJIUONGUA:

I think we must have something Namibian

here where there is no convention.

In the French one you

have the President of the Republic,

he is always first,

then parliament later.

Then you have the Botswana one,

president and executive is first and then parliament later.
CHAIRMAN:

The problem is solved.

MR KATJIUONGUA:

Article 47.

The Chairman said the first day when he

became chairman that this was a process of give and take.
Now I think I have been giving

LAUGHTER

and I

don't want the people to break their part of the deal.
have been giving and so far I have scored no point.
really, brothers and sisters,
back home.

So,

not compromise.

I

So,

I must also report something

I take it here you will not die if you do
First I

just want to discuss the princi-

-

ple.
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I simply want to repeat what I said in the Assembly

and I believe in that sincerely,

I

think it is the only

practical and conducive manner to build a healthy nation,
is to provide mechanisms by which all of us,
smaller numbers,

in bigger or

feel that we are part of the same process,

we are making decisions this or the other way, but at the
end of the day we all have institutional inputs in what
this country will look like.

That is one reason why I feel

strongly that we must have a bicameral legislature.

Therefore I am a proponent -

is one important reason.

I want to leave no in doubt that I
bicameral legislature.
its time out,

That
and

feel we should have a

After this Assembly of ours has run

at the end of it we should have in future a

bicameral legislature and I said in my proposition that the
numbers could be trimmed down to make the whole exercise
cost effective.

So,

I am not looking for having institu-

tions all over the place.

Apart from the fact that I feel

in the context of Namibia,

an institution of that nature is

necessary,

I also feel for a number of other reasons that

we have checks and balances,

so that we make sure that our

country always makes the best decisions in the world.
Those mechanisms are important,
we can avoid mistakes.

that we can avoid disasters

Sometimes when you look at some of

the nations around the world,

you have a leader who will

not want to be questioned and declares all sorts of things
wrong.

Only after twenty years you realise that he was

wrong.

But at no point will people be able,

ln good time,

to make sure that their country does not make a mistake and
you don't go back in time to try to reconstruct the coun-
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try that has been ruined by reciprocate or ill-considered
I am not saying our president will do that,

decisions.

I

am saying that here we are talking about institutions that
will shape people and somehow makes sure that they behave
Therefore I

in a certain way.

think there is a dire neces-

sity to have a bicameral legislation.
basic principles,

I

am talking about

think the technicalities can be left

I

out for the time-being.

Whether you call that a National

Assembly and the other one you call a Senate -

I am not

very much for the idea of calling it a Senate, a Senate is
more abstract,

it is a bit more foreign.

one of a nation.

So,

The feeling is

I would prefer a national council or

something like that and a house of deputees,
people.

who represent

A national assembly seems to be an allIt sounds like a parliament.

stitution.

in-

That is why I

think you call it a "Staatsraad" or National Council or
something like that.
tant for me.
legislature.

But the terminology is not so impor-

The point is that we should have a bicameral
It is important how that is done.

The first

principle is that it should not have the same method of
election as national assembly or what you have now.
it will become a duplication.
country could be divided rather than regions.

Then

That is why I felt that the

the word provinces appeals to me

Those provinces can be left to a de-

limitation commissioner.

I don't think politicians can do

that, because they will try to cut according to political
support.

I think that should be left to a commission.

Normally a commission of this nature is headed by a judge
and other people,

and they should try to cut up the country
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in such a way that the regions do make sense.
is that they are not totally tribal
problem -

inter-tribal,

I don't think we can

if you want to put it that

affor~

hundred percent, but nevertheless,
the point of departure.
different.

that is part of my

they should be organised in such a way that they

are inter-racial,
way.

My concern

to do that in every case
I think that should be

The method of voting should be

I said a body may also represent provinces and

I said each senator or two from each province that we have
and interest organisations,

labour unions and some other

bodies that we feel are important to our society, could
also be included in this type of thing by some kind of
special arrangement.

So,

I said this house should be the

custodian of particular values, of particular concerns and
..

realities and also the body that moderates against monocracy.

If you have, for example,

in one house a prepon-

derance of one party majority forever or for a very long
time,

that is the type of monocracy I am referring to,

whatever type of form it might take,

then you may have by

definition the other body which will moderate that monotony and try to introduce another factor in the constitutional life of the nation,

the decision-making process.

Therefore I plead strongly that the house,

through my

chairman, should consider seriously the necessity for us to
begin with this, but if you feel that after a few years you
don't need it,

Namibia is one Namitia,

problems, everything is so smooth.

one Nation,

Zimbabwe did initially

have a body of this nature and at some stage,
abolished it.

no

The South Africans had it,

I think,

they

they abolished

~t,
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but created a Presidents Council in its place.

other nations in the world,

Some

even those with smaller popula-

.

.1~. •
.

tions than ourselves do have these institutions for a
variety of reasons, reasons that in our special circumstances also apply.

So, therefore I feel we should at least

initially have this body and experience learns that there
is no need for it anymore, we can always amend the constitution.

But I

think we should have this arrangement at
I introduced the basic elements, the

this point in time.

details and the powers between the two houses can be debated.

In my submission the other day,

I tried to attempt

to give a description of the type of legislation that must
be discussed in both houses or passed with joint concurrenee of the two houses.

Those can be discussed.

you there will be no duplication at all.

I tell

It is simply

reviewing or examining or making sure that the decisions of
one house are correct,

that they are not going to make this

nation commit suicide or blunders and so on,

that they make

sure that we do everything in the best possible way.
1n a nutshell,
Namibia,

I plead for a bicameral parliament for

at least initially,

you want to put it that way,
us what to do next.
CHAIRMAN:

So,

for the first five years,

if

and then experience will tell

Thank you.

Firstly, when is this going to be applicable?

Are we going back to election again now?
MR KATJIUONGUA:

No,

I don't think the Assembly as it

stands now can be converted into that,

not this one.

After

the next election and then we can decide when the next
election comes up.

That is the way I understand it anyway.

~. '
~

-
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I have no difficulties with the concept of

bicameral parliament.

I associate my sentiments and my

perceptions with honourable Katjiuongua's.
queries,

Where I have

and I am also glad that he is talking about he is
It is a fait accompli, we are already elected,

submitting.

we are not talking about between now and the end of the
fifth year,

we are talking about institution building, and

I think in that context we are at the threshold of very
significant history in our country.
other developments,

When one looks at

for example Zimbabwe that has been in-

volved a number of times, here we are sitting without institutions that have actually been built,

and I

is a fortunate position and we are very unique.
we the bicameral parliament was inherited,

think that
In Zimbab-

it was there,

the two houses were there and there was nothing that the
newly elected government could do,
with it and phasing it out.

rather than to continue

What we have to think about

is that we should think very clearly and reflect on our own
conditions,

and I think as I have said,

this is a unique-

ness we have to build institutions that are relevant,

to

build institutions that will promote the kind of values
that we want to create now and for the future.

I listened

to the submission in the House and now in the committee,
but I didn't clearly see the justification of the House in
relation to its functions to the present structure.
Secondly,

I didn't see the significance in the role that

will be played here.

The significant thing that I picked

up there is of course the traditional values and certain
values that must be promoted and that must be perpetuated,
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and I was therefore inclined to think, since we are thinking about the future,
line -

maybe we should also,

along the same

if we are talking about greater participation, if we

are talking about bringing in a different dimension to the
present composition of the House'- also think about some
ideas that were submitted there.

I did very clearly hear

some submissions, election campaign,
about the House of Chiefs,

and also in the House

and I think this is something

that we would have to think about, and I am saying very
clearly we are not talking about now, but after five years
and the next elections.

If we are talking about tradi-

tional values, if we are talking about a different dimension that the members in this House may not have,

and

unless the functions are clearly defined in relation to the
present Assembly and show the difference, where we end and
where the other one takes off,

then maybe the House of

Chiefs would definitely be more appropriate, because here
we are bringing in a different group of people with traditional responsibilities at the regional level and local
government level, notwithstanding our experiences of Bantu
Education and apartheid that has segmented those areas and
made us think along the ethnic lines and tribal lines.

I

fully agree with you that I think its composition must be
se well-organised that it does not reflect and perpetuate
the sentiments and the relationships that are basically
ethnically,

tribally and racially based.

the future we should also,

Then maybe for

along the same lines, have these

two notions in hand and see which one is going to serve our
national needs and national purpose better.

In other

words,

I am not disagreeing,
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am saying there is

another alternative to look at and since we are talking
about the future,

these are similar structures.

I

am also

not going to go into the details of how the people are
going to be elected or the procedure by which they are
going to be elected,

nominated or be found to occupy these

houses.

Of course, for the House of Chiefs it is much

easier.

The other day we were questions,

chiefs,

that which

as there are also chiefs that have been appointed

on different criteria than the born chiefs.
all difficulties along that road, but I

So,

those are

think it is some-

thing to think about as we are proceeding along those
lines,

and of course, our responsibility is to try and en-

hance and provide what is best for the new nation of Namibia to be born.
MR ANGULA:
ferent ways.

This issue has been brought about here in difThe colleagues of the DTA have the same idea,

honourable Katjiuongua of course,
people.

and besides it some other

Up to now personally I feel unconvinced whether

this particular house will serve the kind of things we want
it to serve.

The central reason honourable Katjiuongua has

raised is that this particular house will create some kind
of national balance, because he perceives that there is a
national imbalance,

apparently because of the nature of our

population composition.

Honestly,

I can't see how this

house can restore what is perceived to be a national imbalance, because once you bring in people you still have to
do it on the basis of numbers of people.

So, we come back

to what we have now in the Constituent Assembly.

We come

-

back to that.
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We will not avoid that,

unless we do some-

thing very drastic along the lines of a total solution of
the infamous gentleman in Europe, unless you come to that.
Now,

the second aspect of his is supposed to provide

checks and balances.
achieved,

I can't even see how that can be

for the fact that the parliament is there to make

laws and perhaps you are saying the president cannot assent
to them unless the second house also assents them.

That

house is just there to oversee the activities of the parliament,

it has nothing to do with the executive at all.

I

think it is the executive we want to control.
Having looked into this that this house will just be
something there with nothing to contribute more or less as
far as the kind of things we want to achieve are concerned,
national balance, checks and balances,
bute anything.

they do not contri-

I am not convinced at all.

to look at our population.

This population of ours, how

best can we serve it really as a nation,
and an executive?

Then we have

as a parliament

Do we best serve it with a lot of cen-

tral institutions or with regional institutions?

If I were

to make a recommendation I would say that regional institutions will do better, because these are the institutions
which are in touch with the grassroots.

As we are sitting

around here I don't know how many of you know that there is
a drought crisis, unless you have read it in the newspaper.
Many of us don't have a first-hand account of what drought
means,

animals dying,

people without water.

If we had strong regional institutions,

It is serious.

they could have in-

formed us a long time ago that there is a drought situation
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here and we think you should declare a national crisis
situation to attend to this.

People are there,

the water

connections have been cut because the South African Army
has left and there is a large population movement from one
place to another,
kind of things.

trying to look' for water and all these
These national central institutions, by

and large will not truely reflect the needs of the people
at the grassroots there.

Then we look at the cost.

Just

to have something there you will somehow have to pay for
Are we really in a position to do so, so

its existence.
pay for this?
experience.
thing,

I think we should learn from other people's
I know in Zimbabwe they created the same

they abolished it because it has become irrelevant.

In Botswana they never attempted to have it because it was
unnecessary

In Zambia they attempted something called the

House of Chiefs.
name.

It is even more irrelevant than its own

So, when we propose something we should really

think how much can it serve us and our people in this country,

and I am not convinced that this particular proposal

will add anything to the kind of things we want to do for
this country.
article 48,
else.

I was impressed,

if you look at document C,

that article impresses me more than anything

"The members of the National Assembly shall be re-

presentative of the whole people and shall in the performance of their duties be guided by the objectives of this
Constitution,

the public interest and by their conscience."

This article,

I think,

for me captures what I believe to be

our responsibilities, these people elected by our own people,

and if we follow it,

the question of imbalance or any-
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thing else doesn't come in at all, because our conscience
would dictate that we should serve the highest ideals we
aspire to,
people.

and the constitution would tell us to serve our

I believe the specific things honourable Katji-

uongua is concerned with are actually taken care of by this
constitution if we can look at what it proposes.

Document

C, article 50 provides for the election within the principle of proportional representation, which means that at any
time,

even small parties which score half the required

quarter,

will have a representative here.

when you do that,
will always be

I am quite sure

that will definitely ensure that there

.... in the National Assembly because of

that proportionate representation, because some people will
even come here without satisfying the quarter,
happened already.
(b)

as it has

So that takes care of that.

proposes that the president,

Article 49

if we can agree to that,

can appoint six people and they can take care of certain
things.
ever,

When you look at the national composition, what-

you can say that that small group there is just as

important as the big group, why can't we get one of the
honourable leaders of that group to come and be a member of
the parliament,

that kind of thing.

I think that was ac-

tually the object of that article, by and large.

In that

way you are addressing the question of imbalances created
by numbers over which we have no control.
local government.

I think we should devote our energies to

what is happening locally,
tures we should create,
talking about,

Article 78,

and I

thought the kind of struc-

which honourable Katjiuongua is

should actually be at regional

level.

Then
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these structures can take of the regional problems, local
problems.

I am more concerned about the local problems.

When I read this constitution I want to see when I go back
to my village how my neighbour or my mother is reflected in
this constitution.
rights,

So far there were theories about women

a very good thing, but that is addressed to the

outside world by and large.
concerned about water,

People in the villages are

about animals,

the education of their children,

about their health,

food production.

see it reflected in this constitution very much.

I don't
We like,

of course, to impress people of other countries that we
have a Bill of Rights in our constitution.

It is a nice

thing, but I am saying we should also start to address
ourselves to the actual problems of our people, the problems of this country.

When I go to the single quarters I

want to see how we are going to address the problem of our
youth who are out of school, uneducated and unemployed,

and

I want the youth to see themselves in this constitution,
how they are represented.

I don't see it here.

So, com-

rades, we should reorder our priorities in terms of what we
want to achieve for our people and what the constitution is
going to create should assist us,
basic needs.

at the least,

to meet the

I am talking about the basic needs now.

If I

had my way I would want a bill of basic rights alongside
the Bill of Fundamental Rights.
addressed in this.

That is not quite

We are talking of not being able to

live on a salary of R60 000 per year.

My mother is talking

about being able to go the water today and to have a blanket,

that kind of thing.

So,

comrades,

Page 39 not paginated.

I must end here and
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traditional seats and gave them status in the constitution.
Maybe that will solve the problem in the sense that there
is an identified category of people whom we think could be
give advice to the government,

particularly on the issues

that they are faced with in the areas that they have the
authority on.

Chiefs,

in the present situation, have a

very important role to play, because they are on the ground
with the people.
together.

Their views can be heard if they are put

If I am made to understand that that is the

whole idea behind this,

I may consider it.

But up to now I

think the honourable member should go a little bit further
to explain exactly what he has in mind and why it is necessary,

and what is your fear?

what is behind this?

Whom do you want accommodate,

Who are these people that you want to

bring here and what are they supposed to do?
clear,

I am not

and as long as I am not clear I have a problem to

accept it.

It is an unnecessary institution as far as I am

concerned.
CHAIRMAN:

Before I give the floor to honourable Hamutenya,

there are two things that the Chair would like to point
out.

Firstly, especially referring to the last speaker,

that is the question of current assembly,

to say not at

this time, because he thinks after this assembly has lived
its life,

and then secondly,

I don't think he put a big

emphasis on people to be accommodated as opposed to checks
and balances.

So,

if we can challenge him on that I will

appreciate it.
MR HAMUTENYA:

My brother Katjiuongua made a very moving

appeal and I want to be very understanding on that score.

But like the others I
clear.
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just want him to be a little bit more

My impression from the presentations is as follows,

that what is being proposed is a formula similar, more or
less,

to what we have with regard to the US Senate.

Island and

smallest state in the USA is ... • Island.

Calefornia both have two senators in the US Senate.
other words,

The

you have states, fifty of them,

In

and as much as

we have got the election for the House of Representatives
following a particular formula,
all,

that is the winner-takes-

in a number of districts in any given state, which are

demarcated according to the population of that particular
state, you then have a second house where the number
plays a role.

What happens is that you have a state and

each state is allocated two senators, period.

It would

seem to me that is what my brother Katjiuongua and others
were advocating for a two-chamber parliament.
should look at the argument in that context.

Maybe we
It gets back

again to the question which has been raised by several
speakers,

as to who are these people now.

In the other

context we talked about people with special experience,

the

chiefs as custodians of traditional customs and values.
Here it would seem to me the idea is to get away from the
number and then address the provinces.
hear the word "regions",

He doesn't want to

he prefers provinces.

Now we can

for instance look at the 23 districts which we had, using
them as kind of units of registering and administering the
voting process.

Maybe one can think about those 23 dis-

tricts as provinces and then you decide to allocate one
senator to each one of them.

That is the kind of formula-
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When we get to the ques-

tion whether it is the best way,

what is perceived to be

balances in the National Assembly,

I

think there we need a

little more clarification from honourable Katjiuongua.
Mr Chairman,

MR RUKORO:

I

think:quite a lot of what I

wanted to say by way of explaining some of the internal
confusions which Dr Tjiriange referred to, up to a point
has been dealt with by honourable member Hamutenya by explaining the American system.

Nevertheless,

I

just want to

say that the nature of the type of second house that some
of us have in mind really cannot involve a duplication
vis-a-vis the functions of the National Assembly.
quite distinct,

It is

as honourable member Katjiuongua has said,

in terms of the method of electing this body,

for instance

as amplified with reference to the American experience,
where the second chamber,
regions.

is represented for

Regardless of the size of the inhabitants in a

particular region,

each and every region has the same num-

ber of representatives.
rent,

for instance,

So,

that mode is clearly diffe-

and if you use that mode -

ber Angula's question -

to answer honourable mem-

therefore the national imbalance

will somehow be redressed, because the composition, necessarily, will be different.
tion at all,

So,

there will be no duplica-

and secondly the House of Chiefs or a Council

of Chiefs that some of us talked about,

can never be a

substitute for the type of second house that we are talking
about.

The House of Chiefs is a specialist kind of thing

with a specific mandate involving specific interest groups,
whereas the type of second house we are talking about is a
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branch of the legislative arm of government or is a component thereof,

and as I also argued earlier on in the House,

we simply, especially during our initial years of statehood
and independence, need to prevent precipitate action,
legislative or otherwise, by the. lower house.

We need a

group of men and women who can sit down and say "here you
were right,
decision,

here it was an over-hasty consideration or

please have a second look at this thing.

In

other words, we need a legislative review procedure other
than or short of a court process, whereby you can say you
want a judicial review of a particular legislative enactment.

We don't need that, we don't need to take our legis-

lature to court simply to find out whether this thing is
right or wrong by way of a declaration or some other judicial procedure.

We need a legislative procedure to review

our own programmes and decisions and activities.
Trying to address some of the questions raised in terms
of what are the concerns, who are these people that you are
trying to accommodated,
and so on,

and how will they be accommodated

I think a fair amount of straight talking is

needed here,

and I think straight talking does not break

friendship.

We simply start on the right footing and pre-

vent future disasters.

The point is, some of us have been

talking to a number of people who come to us,

express their

very deep concerns and fears for the future in view of,
instance,

the election that we just went through,

for

and one

of the fears expressed to me personally by people up and
down this country, not belonging to a particular tribe,
to a particular political party,

but people across the

or
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I am not going to exclude a particular ethnic group

- everybody from a particular ethnic group or from a particular political party, some of them talked to me,

others

talked to other colleagues and they all had this thing
that,

"let's critically look at the election results, and

then we start off by saying" -

and personally I did not

appreciate this and that is why if you look at my own election manifesto,

I argued strongly for a unicameral parlia-

ment, believing in the unity of the Namibian people.

But

immediately after the results I was confronted by my central committee, because I was the man who argued for a
unicameral parliament in the first place,

telling me:

"Look here, comrade, we simply have to review this question in the light of the election results", and the arguments were,

and this is where even people other than those

belonging to my own party or tribe,

now that they know that

I am sitting here are coming to me and wanting me to appreciate some of their own thinking,
successive general elections,

that suppose for the next

the next one and the one

thereafter, we are going to have a situation where the
majority of the regions in Namibia vote for some parties
and some parties only,

and then one region - if we take the

northern region of Ovamboland alone as a district going to vote the way they have voted now,

is

it has serious

implications for political stability in this country and we
cannot ignore that.

The mere fact that we are saylng we

have a clause in the constitution,

article 48,

that the

National Assembly shall be representative of the whole
people,

the fact that we have that clause or the fact that
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we say so, does not transform into reality, what is otherwise a different political situation.
problem we have.

But if we are going to have a perpetua-

tion of that, whereas one guy said,
your party,
said:

That is the basic

and it was a member of

the DTA, who raised this concern with me and

"Look here, we had this election sealed up, the DTA
'I

was running very strongly and we were confronted by the
"border of Oshivello",

meaning,

in tribal terms obviously,

that we will have a situation where one particular region
in this country for generations to come, not will, but may
decide the national affairs in this country.

What type of

implications do this hold for us as a nation, for our political stability?

The mode we used to elect the National

Assembly is but one factor involving the population, but
there are other factors,

as enumerated in honourable
(

Katjiuongua's submission to the House the other day and
also today.

For instance the regional questions.

That is

why the need for some kind of redressing the national imbalance,

as represented by not only this current Assembly

but maybe even future National Assemblies,

just like we

need the National Assembly in its current mode of election
to redress whatever future imbalances there might be as a
result of having a second chamber, using a different mode
of electing that particular chamber.
are talking of,
the future,

In other words, we

not only for the present but especially for

a realistic system of checks and balances,

a

second chamber that will check or operate as a check on the
lower house.

We have the lower house checking the Cabinet

and the president and simply relying on the people out
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there five years later to check the lower house.

But what

happens in the meantime, during the term of office of this
legislature?

That is where the argument comes in that that

house itself needs to be checked somehow,

especially since

this is the supreme legislative .body in the country.

Let's

have a co-ordinate organ of state that has the requisite
capacity, status and powers to operate as a democratic
check on the lower house.

Those are the type of concerns

that we have in mind when we talk of ·a second chamber,
especially of a regional nature to off-set the imbalance
that obviously some people are talking about now.

I would

rather try to do something about these things by way of
responding to some of the concerns that people in all
honesty are raising with some of us, rather than to be
faced with a situation where I simply have to rely on
forces of law and order and state institutionalised instruments to deal with genuine concerns that we are experiencing at this point in time.

As I have said,

I was never a

proponent of a second chamber of parliament in my own manifesto.

I argued forcefully for a unicameral parliament and

it was accepted as such.
own people saying,

But then I was confronted by my

"for the formal proposals to the Assem-

bly we are reviewing our position and simply to make sure
that for generations to come or the next two or three general elections we are not confronted by this type of situation."

That is why I said that these things need to be

raised in a spirit of trying to look for a meaningful solution.

As far as I am concerned this is no artificial way,

for instance of trying to undo the will of the Namibian
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people as a whole through this particular election.

It is

simply trying to make sure that for the future we have institutions that can act as a guarantor for political stability in this country.
MR BIWA:

As we made clear in our statement of principles,

we also feel very strongly on this point.

We feel that

there is a need for a second chamber, because as much as it
was the best electoral system,

the proportional represen-

tation has left some gaps that need to be filled if we want
all the people of this country to be represented in the
parliament.

One simple example I can take is that as we

are sitting here we cannot discuss certain areas in this
country for the simple reason that there is nobody from
that area that can provide information on that area.

So,

if we have to discuss areas, we will have to enlist the
help of some experts or people from that area.
gaps of this kind,
chamber.

To fill

I think there is a need for a second

A lot of arguments have been advanced in favour

of a second chamber and in the interest of time I would not
really like to repeat these arguments, but I simply want to
stress the need for a second chamber for the reasons that I
have explained earlier.
MR MUDGE:
gress,

Mr Chairman,

I think if we want to make pro-

first of all we have to make sure that we first of

all remove all suspicion that those who support the bicameral system have ulterior motives or that we want to,

as

Mr Rukoro rightly put it, g0 against the will of the people.

If that would be our intention,

looser.

I don't think we can succeed.

then we are backing a
Although I support
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very strongly a bicameral system,

my reasons for doing so

might somewhat differ from those of my colleagues - some of
my colleagues at least.
We have had a long discussion on checks and balances
on the executive.

We found it necessary, we said there

must be checks and balances.

Although we do not want to

undermine the power of the executive, we want somehow to
limit it or restrict it, somehow put brakes on it so that
it wouldn't go too fast,

but we don't want to stop it.

think it would be wrong to stop the government,

I

you can

only put brakes on it, otherwise it might pick up speed and
end up in disaster.
When I

looked at the legislature,

over the years I

found that people have a wrong perception of exactly what
the role of the legislature is,

and you need not go any

further than just look at the heading here,
In other words,

"Legislature".

the main task of parliament is to make laws

and not to rule the country as such.

They can in many ways

advise the executive, but even if you look at the functions
and powers of the National Assembly as set out in article
67 of Document C, you will find there right order of priority parliament,

and I think in the

that the National Assembly or

even if it is a bicameral system, will be the

principal legislative authority in and over Namibia.
shall have the power to initiate and pass bills, etc.

It
and

you can go on and you will find that it centres around and
on laws,

or making laws.

The question now is whether the

legislative authority should have unlimited power to just,
by a simple majority,

pass a law without any provision
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being made for some sort of revision, some sort of check or
brake,

a braking mechanism.

I want to call it,

How this house of revision,

is composed,

as

is not to me so important.

I want you to take note of what I am saying, because some
people might see in a senate an €ffort to make parliament
more representative,

as the first and strongest argument in

favour of a second chamber.

Other people might say it

doesn't matter how this body is composed,

as long as this

body is not elected in the same way as parliament, because
then it will be just a duplication of the National Assembly,

there is no sense in that.

waste of money.

That would be an absolute

If you can, of course,

jectives, then it would be even better.

achieve both obIt has been argued

in the past, whether for instance the legislative authority can take binding decisions as far as government policy
is concerned.
not.

I was always of the opinion that they can-

Other people might differ, it will be their right to

differ, but I always said parliament can make laws and no
motion adopted by parliament is necessarily binding on the
executive.

I say again other people might differ there.

If parliament wants to take a decision,

they will have to

do so by passing a bill.
There can only be one legislative body, it can only
be the National Assembly.

It will be wrong to establish

another body with the same power also to pass legislation.
That would be wrong,

and I think it must be understood that

a second chamber can only refer back laws to the Assembly
should they not agree with those laws.
they will act as a brake.

In other words,

I think it will also be wrong if
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I don't think that should be possible.

They must only look at legislation, refer it back and then
a procedure must be worked out how many times this could be
done, otherwise you might end up, in a situation where progress is obstructed indefinitely,

and I

even think that

would be wrong.
I

First

don't want to take up too much of your time.

of all I

think it must be made clear that there is no in-

tention from our side to play ethnic politics.

Well,

least not from our side, we don't want to do that.
not an effort to control the Ovambos, I
very clear.

It is

want to make that

Let it be properly understood.

course, a good thing,

at

It is,

of

it will be a good thing if somehow in

our government all areas will be properly represented and
that an area which is underpopulated, but might be a vast
area, might be half the country, should be properly represented.

We support that.

But the two objectives that

we have to marry is in the first place revision,
words "put brakes on the system."
the executive.

in other

We did it in the case of

What are we going to do to put brakes on

the legislature so that they do not end up in a hell of an
accident.

The second thing is, how can we make the people

in the country feel that the interests of a particular area
will be properly represented in government if not by direct
participation in making the laws, but at least to put them
in a position where they can stop legislation should they
find that it goes against the interests of a particular
area in our country.

Mr Chairman,

I
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think I will stop there.

make it clear again,

I

just want to

there must be no suspicion when we

discuss this proposal,

because if there is any suspicion,

then we might ruin the whole thing and we might even do a
lot of damage to the spirit
DR AMATHILA:

pre~ailing

in this committee.

Having listened to the various speakers one

gets the impression that the element of suspicion,
the honourable Mr Mudge referred,
is one of those issues which,

is obviously there.

in my view,

the old proposal for the constitution,
this far,

to which
This

having traversed

and we have come

is certainly one of those issues that could have

possibly been either avoided or to find a solution to it
will possibly also mean that we will have to go back in all
those things that we have agreed on in order to bring it up
to date and whatever decision we are going to take on this
particular issue.

There is merit,

in my view,

for a bi-

cameral parliament, but possibly for different reasons and
I

tried to think,

given the spirit that prevailed in this

house since we started,

that maybe the fear as espounded by

those who are trying to promote a bicameral approach,
shouldn't be any ground for those kind of fears,
obviously we start,
elected us,

unless

as representatives of those people who

start going out trying to promote toose fears

among our various constituencies in order to highlight
those fears.

I have been very much involved in the last

elections and I came across a sense of appreciation and
openness on the part of the people who had their own fears
for the unknown.
papers,

I read the other day in one of the

the "\r·hndhoek Observer" v. here an honourable member
7
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in this House and in this committee is going very well and
that there seems to be a genuine attempt by all members of
this House to try and find solutions, even the majority
party is not throwing its weight,around in order to
frustrate others in this House.

I think that was defini-

tely a very correct assessment of the spirit in this House
and would tend to say that the issue being discussed at the
moment is certainly that one issue that we can live with in
the sense that we can agree to go ahead with a unicameral
situation, because cost-wise I

am not sure the country

would be able to afford the cost of a bicameral system,

in-

cluding the possibility of the house of chiefs and whatever
other instruments we are trying to put in.

It will possi-

bly not be the best of mechanism to bring our people to
realise that they are all Namibians and they have to learn
to live as Namibians.

It would appear to me that in this

constitution we are discussing we have already put in so
much checks and balances,

and I am just afraid that maybe

very soon we are going to discover that the types of
brakes,

that the honourable Mr Mudge is talking about, may

become too many,
engines,

that that train with some five or six

operated by different people, may not actually

promote the pace we are trying to ride here, but will just
bring the whole train possibly to a cacophony of discord.
My suggestion is,

let's give a try to the unicameral

system and use this opportunity to educate our people and
inform our people to help them to redress their fears,
of course we are masters of our own house.

and

In the event of
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we can return to

the drawing board and make the necessary provisions to arrest the situation that may possibly come up as time goes
on.

It would appear to me at this stage, to go ahead with

a discussion on a bicameral system,
there is

I am not sure that

justification in whatever fears,

in whatever ele-

ments of disunity that possibly one may perceive.

I have,

on the contrary, a feeling that the Namibian people are
ready to be led and they are ready to make to necessary
sacrifices,

and as a matter of fact,

they are looking to us

to give them the chance to live according to the tools and
the mechanisms that we are putting up in order to give this
country a chance to go ahead and run its own affairs.

I

will not be convinced that there will be such a big force
that will say that we are going to be swallowed by so and
so, we are going to be insecure because of group so and so.
It would appear to me that this document, being the supreme
law of the land, does contain every element that one could
possibly conceive in order to make every citizen of this
country secure in living in this country, but we have to be
also cautious that too many brakes may not really enhance
what we are going to bring about.
MRS ITHANA:

I am not going to address myself to the pros

and cons of a second chamber, but I will rather respond to
some of the issues raised here,

issues for example of the

results of the last elections. I do not want us to look at
the results with one eye closed and another one open.

If

we are to analyse the results, we may spoil the spirit with
which we have been working ever since we started.

All of
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We can rest that issue with ease.

So,

The other issue I would

like also to mention is what honourable members here mentioned,
bly.

that some tribes are not represented in the Assem-

This was an election,

.

the composition of members in

the House was a result of parties that took part in the
election and not on tribes having participated in the
campaign.

If we would like to see all the tribes repre-

sented in the House,

that is something else.

We can per-

haps have the mandate to create that, but it is unfortunate,

the last election was formulated in such a way that

only parties participated and not tribes.
I

The third issue

would like to raise is the fact that if we are thinking

of creating a second chamber to circumvent the principle of
democracy,

then we must be explained, because we cannot

create a chamber just because we want regions or districts
to be represented.

Districts must represent people, not

just an open place somewhere there,
presented because it is a district.

the Namib Desert to be
We are representing

people and therefore the population must play a role.
Therefore,

if we are going to say that the senate must fill

the gap that is there, I won't have any problem,

as long as

the creation of this body will be done in a democratic way,
to be representative, because we have been fighting for
democracy and you must be seen to be working under that
slogan.
MR ANGULA:

I

want to say first of all that as part of the

founding fathers,

if we can claim to be, of this nation,

want to first and foremost make sure that the document

I

-

emerging out of here,
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this Tintenpalast,

at the end of the

day is acceptable prefarably by all the Namibians and those
who claim to love this country,

so that they can defend it,

so that it can be a fundamental law.
ration.

Having said that,

That is my big aspi-

I find myself caught up between

two problems which are somehow irreconcilable.

One is that

we have to deal with the perceptions or the subjective
element of people, and as a teacher I want to say that war
starts in the minds of people and it is the minds of people
we have to deal with somehow.

The other element is related

to what honourable Rukoro has said,

that these elections

have gone very well all the way until they reached Oshivello,

meaning that everything could have gone very well if

it weren't in the favour of a particular party, but not the
other.

That creates an element of what I have come to

learn from the South African history.
it there "die Swart Gevaar",

They like to call

and the consequence of "die

Swart Gevaar" we know has been apartheid.
To be honest,

I don't know how to deal with these two

problems, but I have faith in the kind of things we have
tried to so far in this document in order to provide the
necessary checks and balances which would in many ways
satisfy our concerns, our fears,
our imaginations or dreams.

our perceptions,

even in

We can dream anything,

see the

worst kind of scenario happening, but I thought we have
tried to do something to address some of the fears.

One of

the recommendations I had when we were coming towards the
end of the chapter dealing with fundamental rights,

is that

there must be certain rights there which are not supposed

to be amended,
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even if we are amending the constitution. I

thought that is one way of dealing with the kind of fears
Then we have worked our way through the executive

we have.

and we have seen the kind of institutions which are there
to protect the constitution one of them.

the constitutional court is

That is to protect the constitution.

Then we

want something to protect the ordinary people,

a person

like myself as individual or even as a group.

We have

created the office of the Ombudsman to deal with these
issues when I

feel that I

am seriously wronged.

It is an

effort to address the subjective element of the fear of the
future.

Fear of the future is always difficult to recon-

cile because you don't know what it has in store.
part I appreciate that.

On my

Then we said the constitution,

in

order to create the possibility of wide representation of
our people through their various parties, let us go through
the system of proportional representation.

Some of were

opposed to it, but we thought perhaps it will address some
of the concerns people have,

that a particular party comes

up and says "I am only going to nominate people from my
region."

Oshivello, in terms of elections,

electing people from that area.

Some of us were not elec-

ted here by the people beyond Oshivello.
by the Namibian people,

they were not

We were elected

regardless of where they are.

But

my feeling is that we were not elected by the people of
Oshivello.
vello,

I did not stand in a constituency beyond Oshi-

I stood for the Namibian constituency and I have to

be responsible to Namibia as a constituency,
beyond Oshivello.

Of course,

not for people

I also have to be responsible
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for them because they are part of Namibia.

So,

I

thought

the principle of proportional representation will somehow
Then we said that is not

also solve these problems.

enough, perhaps we should give some leeway to the head of
state to look around within the 0ational framework,
tional composition,

na-

location of populations, skills, ex-

perience, whatever it is and give the head of state some
kind of leeway by providing this person with the right to
appoint six persons in parliament.

I thought everybody who

is interested in nation-building will use that kind of
mechanism to bring in whoever appears to be misrepresented.

So,

I thought these are the kind of things we are

trying to entail in the constitution so that it is acceptable at least to the vast majority of the people, but I
want this document to be respected and accepted by everybody.

But if we start putting in things there which can

also be read by other people to be against them,

then I am

not quite sure whether we are creating a good atmosphere
for people to accept this.

If I was representing . . . . . -

constituency and I have to go back and explain this constitution and come to _the second house and explain the
reasons for its creation,

and I say the motivation is

because you are too many and you are likely to outvote the
other tribes,

they will say:

"Are you talking about demo-

cracy or about tribes?"

I have difficulties to explain

this to my constituency,

as much as my honourable comrade

Katjiuongua will have difficulties of going to Otjinene and
say that we have only a single cameral and we believe that
that will satisfy our needs and all that kind of thing.
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Then Otjinene will say "we are only about 10 000,
others are 50 000."

So,

the

believe the checks and balances

I

which are there do go a long way to address the problems of
our people, subjective,
day,

perceptial, but at the end of the

in my own small wisdom,

I

want this document to be

drafted in such a way that we as politicians, as we go back
our people, we must sell it with pride and not go and say
we have scored a point.

I

want all of us to give some-

thing to put in this constitution, but we should give something in such a way that we are creating the very principle
of unity of our people.

This is my personal kind of

problems in my mind and in my heart which I

want us to

address.
I

housing,

come back to the bill of basic needs - shelter,
food,

health, security and the basic things -

I

want it to be introduced here.

MR KATJIUONGUA:

My good sister there said we should not

spoil the good spirit here talking about some of these
things.

With all due respect for that,

I would also like

to appeal that the brotherly, comradely spirit here should
not prevent us from talking frankly,

because I said the

other day that I come here not to fool anybody and not to
talk behind your backs.

What I have to say I will tell it

to your face and we convince each other and see where we go
from there.

So,

it is no attempt to spoil the spirit here,

it is simply to try to be frank.
I think I am not here to plead for any suspicion about
motives, because I am not hiding what I am saying,
telling you straight what I feel.

I am

You can say that is good

-

or bad,
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that is a different thing, but I think all of us

should stay away from any attempt to try to introduce
suspicion, because suspicion by definition can cut two
ways.

If you suspect me of something, by definition I also

suspect what you are trying to by doing certain things,
what are you trying to perpetuate, what are you trying to
I think that is not productive.

introduce.

I think the

best thing to avoid suspicion is to talk straight.
I prefer us to differ because we hold different views
I would not like us to differ

about certain problems.

because of a misunderstanding or because of not listening
to each other or to differ because of ignorance.

If that

is the problem, I think we must try to correct that sort of
thing to make sure that we are not differing because of
ignorance, we are not differing because of misunderstanding
and we are not differing because we are not listening to
each other.

I think that must be made very straight.

When I am talking about our society that is my frame
of reference, and whatever I have collected elsewhere,
must try to have that apply to our society.
about a class society,

When you talk

a class society fundamentally is

function of three factors.
urbanisation,

I

a

Number one is the process of

number two is the process of

edu~ation

number three is the process of industrialisation.

and

Namibia,

unfortunately, has not successfully gone through these
paces and completed them.
agrarian,

ethnic,

is a fact of life.

It remains fundamentally an

if you like,
So,

society in transition.

therefore,

That

as we sit here today we

are suffering from imperfections of a society in transi-
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Therefore we will use concepts elsewhere used inter-

nationally,

class and all these type of things and at the

end of the day they must be related to our special circumstances, otherwise we are talking about them in a vacuum.
It must be understood that way. :
The other point,

I said the other day -

keep on repeating it -

and I will

I will never settle for an artifi-

cial way of settling of our problems, of dealing with our
problems.

If you say something you are suspected of

tribalism, if you do this,
mean,

you are suspected of that.

you can suspect me of anything you like,

freedom.

I

that is your

I think we should try to find durable solutions

to our problems.

A brother here said,

the honourable

member Amathila, that we should try a unicameral parliament
and then see what happens and then we can change.
not as easy as that.

It is

It is one thing to adopt a constitu-

tion by two-thirds majority,

it is another thing to change

it by a two-thirds majority at a later day,
understand what I am talking about.

and I

think you

I may require two-

thirds majority to approve it now, it may require more than
a third to change it.

That is the problem and I think we

try to find out what is there that we can do.

There are

very few cases in my life where I take chances with things
that I think are important.
When we say we must reorder our priorities, I have got
my priorities straight.

You may disagree with them, but I

have got my priorities straight.

If you differ with me,

say so, but I don't want you to differ with me because
there is a cloud of misunderstanding and unclarity about
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certain issues.
I think to a very large extent the honourable member
Rukoro and Mr Mudge also added some of the things which I
had in mind about this whole arraQgement,
desirability,

the nature, the

the need to have a, two-chamber parliament and

I think we should understand each other very well.

We had

in history the question of East and West Pakistan, which
later became Bangladesh.

What happened was that East

Pakistan, which today is Bangladesh, was then the numerically strongest political unit and by definition . . . . . . . . .
was the biggest political party,

and therefore for Pakistan

taken as a whole it was the majority party in Pakistan.
But what has happened?
CHAIRMAN:

That was an artificial ...

MR KATJIUONGUA:

Whatever the case might be,

that is

another point, but that was an artificial situation and we
must avoid an artificial solution here as well.

What

happened is that it won all the seats, the majority of
Pakistan,

territorial speaking, but it has won no support,

not even one seat in West Pakistan.
majority for whom?
whole country,

So the question was,

a

That led to the whole break-up of the

the whole nation.

Today we are dealing with the reality of so-called
nationalism in the Soviet Union.

The Balkan Republics and

many other non-Russian republics in the Soviet Union are
now looking for something else, and this is presenting
fundamental problems for the Soviet Union,

apart from the

fact that the whole empire is now breaking up.
problems.

These are

I think we must take these realisties and these
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experiences into account when we are trying to settle the
nature of our nation,

I think

the future of our country.

in all sincerity it is unfair to say that Mr Rukoro was
propagating the "Ovambo-gevaar" by referring to what he
did.

First I think it is wrong

~o

have an attitude that

the results of the last election was not a problem for a
number of people.

It is not fair to say so, because here

we have a very small community and your friend is my
friend,

and sometimes some people say something to somebody

what they cannot say to somebody else.

Therefore I think

we should not try to hide some of these realities.

I

think he was talking about the numerical preponderance, not
a tribal

I think that was for the purpose of the

election, and I think what you say,

that we had 23 polling

districts, out of those 23 the DTA won thirteen,

Swapo won

nine, and others were won by some other people, but that is
not exactly the result at the end of the day.

If you keep

in mind the example I gave the other day of the voting
procedures, that you can win a minority of a country as a
whole, numerically, but in terms of constituencies, which
way you prefer it or the way the system works.
There must be a clear understanding conceptionally in
the minds of all of us.

Many of us are returning refugees,

like myself, have been to schools elsewhere, others are
experienced people here on the spot and they are also
scholars in their own ranks.

All of us here,

I assume,

have a certain degree of some training in the things we are
talking about.

So,

I think we should all accept that even

if you may say "let's not have this for Namibia," let u.s
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not talk as if these things do not apply in similar circumstances elsewhere in the world.

I

think it is important

that these type of institutions like a bicameral parliament
It is a scientific,

does apply.

fact that it does exist.

So we

material and political
~houldn't

talk as if this

thing is an impossible creature, one you should not talk
about.
Secondly I feel there is a need for Namibia to have
things like this,
house,

an institution of this nature.

whether you call it a National Assembly,

of Deputies,

One
the House

the House of Representatives, because the

question was raised here about the functions and the utility of the bicameral parliament or the second chamber,

so I

say one house represents our people in their numbers.

In

that sense we are making justice to numbers, we are not
trying to suppress them artificially,
whole question of proportionality,
that house.

and therefore the

in terms of electing

The other house will represent a number of

other values and considerations and I will come to them.
One,

it is the territoriality of Namibia and if you take

France,

it is exactly what happens.

The senate in France

represents the territorial areas and not the numbers of the
Republic of France.

So,

it happens elsewhere and also the

Senate of the United States represents the territoriality
of the United States.

I

think the example was raised here

by Mr Mudge that you have wide areas of significance in
this country with very few people.

The question is, do we

ignore them because of their numbers?
correctly,

Please understand me

Namibia does not have the benefit,

the advantage
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of only having numbers in terms of its population.
not composed of numbers alone,

It is

it is composed of others

things which are also of advantage to this country and it
That is where the whole

must also be taken into account.

You have

question of territoriality comes :into question.

economic factors spread differently in this country.

You

have the question of skills and expertise in this country
that is spread differently.

The economic contribution of

our community in this country is differently.

Do you want

to tell me that some people should feel in their lives "I
can do this,

I can provide this to the country, but my vote

will never have weight at all in the future."
work that way.

it can't

Participation does not necessarily mean

that you decide what you want, but you feel
part of it,

No,

I have been consulted,

"I have been

I am a human being,

appreciated."

Therefore I

of our country,

the contribution of our people,

I am

am saying the economic factors
the skills,

the expertise and these things are important to have a representation in our institutions,
and in the United States.

I

like they have in France

think my brother here,

tenya, understood me very well.

Hamu-

I did not mean that the 23

electoral districts should therefore become the provinces,
no.

That can be determined by professional people and the

delimitation commission.
many,

I

think 23 provinces are too

they can be anything between six and nine.
So,

that is one function of the house.

have explained myself fully on that point.

I think I
The other func-

tion is, when you are taking decisions of importance,
things like the budget and many other things that will af-
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things which would cause problems for this
~re

country if they are irresponsibly handled,

if they

handled in a manner of narrow-mindedness.

The allocation

of our economic resources in this country is important,
a matter in which all of us

sho~ld

is

have a say and not

simply that somebody can say "I have the majority and I
You might decide the wrong way

must decide how it goes."

and tomorrow you are in trouble.

So,

therefore there is

some kind of a sharing in decision-making between different
institutions in our society to make sure that the decisions
really represent everybody.
I said the other function of this house is to moderate
the element of monocracy.

Supposing you have one party all

the time in a dominant position in one house.
other house can be elected differently.

I said the

I think I did pro-

pose in my submission the other day that it could be voted
in not by proportional representation, but by a single
member constituency system.
concerns in the country,
checks and balances.

It will represent different

so that you have a variation,

One party can nominate,

I agree, but

it must always be kept on its toes, because most of the
questions in the National Assembly or in the House of
Representatives cannot always be taken by a two-thirds
majority.

There are many questions of a non-legislative

nature that do not require a two-thirds majority.
is simply a process of participation,

But this

of controlling, of

making sure that things are done properly.

That is why you

have these two chambers, that 1s why they have them all
over in other countries.

The other day in my submission

I
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pointed out the example of Iceland.
genous community,

Iceland is a homo-

there are no Hereros and Ovambos in Ice-

land, but it is done that way and they have a smaller population,
fore,

about 1 million people,

in that country.

There-

whereas the one house will:represent the people in

their numbers, democratically,

and I want to appeal to my

sister here that having a two-chamber is not undemocratic,
it is democratic as well.

It is just that the methods of

voting will be different, but both are accepted forms of
democracy.

I think your party rejected proportional re-

presentation in the House the other day, but you agreed to
proportional representation here.

So,

there is nothing

undemocratic if we are going to use the method of single
member constituency in electing a second house.
democracy.

It is also

If the party has power and authority and ac-

ceptance all over the country,

then certainly that is also

another way of winning on this basis and making your support nation-wide.

Therefore the other house will repre-

sent a number of other things that I have referred to here.
So,

Mr Chairman,

I know my Swapo-brothers and sisters

are experienced people.

They are hard negotiators, they

want to lose at nothing and so on.
have a similar respect for us.
tutions,

I think they must also

So far,

in terms of insti-

we have accepted your institutions as proposed -

executive president,

prime minister and many of the insti-

tutional proposals you have made.

We feel that in the

spirit of give and take,

After all it is in our

common interest,

why not?

and as I said this morning,

system has a president,

whether the

a prlme minister of vice-president

- 67 is not important, we can polish it up, so that it looks
that we are rational, we are trying to do the best thing
But I

for our country and let's leave this to the lawyers.

think you equally should not try to make what we are saying
look ridiculous or that we trying to smuggle rotton things
through the backdoor, because that is not fair.

I think we

may differ on these things and I wouldn't like to refer to
the type of discussion we are having here on the floor of
the Assembly.

I think this country has immediate priori-

ties right now, getting the constitution wrapped up, putting up a new government.

But if you say that you cannot

even contemplate agreeing to this type of proposal,

then I

wouldn't want to have a feeling that you only want to take,
you don't want to give.
MR ANGOLA:

Thank you.

I want to assure Comrade Katjiuongua that what

you are trying to question is the ability of the House.

We

have everything to gain by having a bicameral house, we are
not losing anything at all.
BUSINESS SUSPENDED
BUSINESS RESUMED:
CHAIRMAN:

I have two speakers on the list.

Twenty-six

speakers have spoken on this topic and I think that is very
exhaustive.

Therefore they will be the last ones.

I am

sorry that honourable Katjiuongua is not here, but my
understanding was that we are debating on an issue that we
could maybe have time, given the fact that he is proposing
that it isn't immediately applicable.

You will have first

this Assembly to finish its term and the delimitation committee will work on these things.

So,

I think after giving

-

the members the floor,
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we can delay this one by giving it

to the experts to draft it and in the meantime, through
consultation, we may give them the mandate to go ahead to
look at the provisions of bicameral assembly.
what I wanted to say in his

pres~nce

that the voting has to be different.

Of course,

is that he is saying
He is saying there

will be PR-system for the National Assembly and single
member constituency for the senate or whatever you call it.
Then I think we can first shelve it with the understanding
that it is not immediately applicable and therefore leave
it to the experts to draft a kind of future clause which
could be included in the constitution here,

that after the

life of this Assembly, consideration be given to bicameral
assembly,

voting single member constituency, while the

National Assembly will be PR-system.
DR TJITENDERO:

I think you are to definitive when you say

single member.

I think the speaker was throwing out the

two options.

He was not necessarily saying proportional

representation,

it could be.

That is how I understood

him.
MR BESSINGER:

The understanding was very clear by the

honourable member Katjiuongua that the issue cannot be
changed now,

the realities of the situation dictate that we

are left with no other option for the first period, but
that a bicameral house can be discussed,
with until the next period of parliament.

etc.,

and be dealt

That is how I

understood it.
MR GURIRAB:

Along the same lines,

if we could separate the

concept of bicameralism from the electoral system,

it would

-
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make the chairman's attempt to summarise the discussion
If we also in the instructions envisaged were to

easier.

pin down the electoral system, whether it is for one or
both,

then I think it will invite further discussion, which

you don't want.

The concept of

~icameralism

is coming

around to be open for reconsideration in the light of the
discussion,

but if we are not too strict about the electo-

ral system,

then we can make progress.

CHAIRMAN:

The honourable member time and again said it

must not be the same system.

PR in the National Assembly,

single member for the other one.
In our submission,

MR PRETORIUS:
have read it,

if the honourable members

I don't know, we also propose a single house,

but then a new electoral system, half of the members,
elected by proportional vote and the other half,
ted by democratic constituencies.
fundamentally.

36,

36, elec-

That is where we differ

We did it because we thought that will be

the most representative way of representing the whole of
the people.
reads:

According to your document here,

article SO

"The election of members in terms of article 49(1)

shall be in accordance with the principles of proportional
representation on a party-list as set out in Schedule 1."
There is no Schedule 1 attached,
about.

so I don't know what it is

But then article 61 reads:

"After expiry of a

period of not less than 18 months from the date of an election,

an elected member shall be recalled from the National

Assembly if a petition is addressed to the President by not
less than 30% of the registered voters in the constituency
which elected such member to the National Assembly,

and

-
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that a referendum which shall be called for that constitu-

.

ency within a period of 30 days after receipt of said petition,

more than two-thirds of the voters in that consti-

tuency vote for the recall of that members from the
National Assembly."

If this couptry is one constituency

then it is about 200 000 signatures we need to get rid of
me,

So,

at least.

I was still wondering whether we can't

achieve a solution for all these fears and wishes by combining the constituency idea,

in this case a geographical

constituency, with the proportional idea.

We will still

have 36 elected on proportional vote and 36 on proportional
vote, but in certain regions, say 6 constituency comprising
out of three members each.

Then you can also have a member

responsible for a certain constituency,
for example,

a drought in Ovamboland,

and when there is,

that is for that

members to pay a special interest in that situation.

So,

I

want to ask whether it is not possible to refer this also
to this experts to look at it, whether these two cannot be
combined into one single house.
MR BARNES:

Mr Chairman,

cameral system,
members'

That is only an idea.

reiterating our wishes for a bi-

I would like not to answer to the various

standpoint by asking the question to the summary

that you made:

It is a fact that with this first exercise,

how long the term might be for a parliament, we will not be
able to accommodate the second chamber now,

and I am ad

idem with my honourable colleague Mr Katjiuongua.
suggested -

You have

please correct me if I did not understand you

completely immediately after lunch -

that we go ahead, get

our independence, set up a government with the elected mem-

-
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bers that we have in the House, but make provisions in the
constitution that come the next election at a time and date
that we will determine,
cluded at that time.

the bicameral system will be in-

If that is your summary or the way

you read your meeting,

then I will not continue to submit

reasons why we are of the opinion that a second chamber can
answer the prayers to a maximum representation which is the
ultimate to get everybody elected that is eligible for
election,

so that we can get the maximum representatives

answering to the wishes of our broad population, with
emphasis on the two systems for the elections such houses.
If I am correct there,
CHAIRMAN:

then I will not waste your time.

Correct, until somewhere where you lost me.

I

said that and we can assign the topic to the lawyers with
the instructions that we are intending to include that kind
of situation in a future house,

after this one expires,

that they can look into that and that will also allow us in
the meantime to consult further,

and we may come to a con-

clusion before they have finished drafting.
MR BARNES:

The consultation,

I

took cognisance of that,

I

just did not mention it, but I have no further problem.
MR ANGULA:

I have a slight modification to your proposal,

that before we submit it to the lawyers, can't we have
something in writing from the colleagues, stating basically
three things:

to tell us the rational -

they told us some

kind of rational of which some of us are not convinced, but
let us have it stated on paper bicameral second house,

functions of this proposed

composition,

method of electing it.

So that at least before we give it to the lawyers, we know

-

where we stand.
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We have taken a number of decisions prior

in relation to the functions of the Cabinet,

the President

and other things, and we want to make sure that we are not
going to undo what we have agreed before,
agree to the concept of
CHAIRMAN:

bicamera~

if at all we

parliament.

Mr Barnes' agreement, could that be annexed to

my summary?
I humbly submit to the honourable gentleman's

MR BARNES:
request.

MR KATJIUONGUA:

I do not want you or anybody in this House

to take a no for a yes and a yes for a no.
misunderstanding each other.
stand.

I want you to know where I

I want this House to agree, not perhaps, not maybe,

not somehow,
chamber.

We will be

to agree clearly to the acceptance of a second

The details and voting can be left for negotia-

tions and things like that.

But what I want here is the

acceptance in no uncertain terms that here, as part of our
future constitutional system, we have accepted, we envisage
a two chamber parliament.
require from us,

to expedite that, will

the proponents of this particular idea, to

now put in writing,
on one occasion,

If,

I think I have made myself very clear

and I think my colleague has spoken here,

who made it very clear what we have in mind,
the background,

the rational,

the problems,

all these types of things.

But if it will help to clarify the matter more explicitly,
then I think we have no problem to put that on paper by
tomorrow or Wednesday.

So,

I will acquiesce to the propo-

sal by my distinguished brother,
writing.

that we can put that in

But I want you to know that that is on top of

-
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what I appealed for to this House,

to accept the idea of

two chambers in no uncertain terms and not to wait until
My acceptance and my support of all the things

five years.

that I have supported here are significantly contingent
upon agreement that is also

par~

of that particular future

we are talking about.
I am one of those who were not - contrary to

MR HAMUTENYA:

maybe some assumptions cameralism.

very,

very strong against bi-

I think there is an emerging consensus, there

is not agreement yet,
for granted,

I think we will be taking each other

there is no agreement.

working towards an agreement,

And as much as we are

I think it is also helpful

that we must be able to provide a logical and convincing
argument.

That has been the problem actually,

frank about it.

let's be

It is difficult for us to understand the

logical argument about this.

But in the sense of give·and

take, we are trying to accommodate this concept of bicameralism.

But surely,

on the ground of a logical argu-

ment there is not much that we can use to convince others
who are going to ask us "why did you agree to bicameralism"
other than to say it was a matter expediency.
argument.

I want an

So I want to ask the proponents of bicameralism

to put something on paper to help us to be able to argue.
listened to too many speakers,

including Mr Biwa,

I

saying

that there are areas in this country where the people are
not represented.

I don't believe there is any community in

this country which can make that argument in this Assembly.
Any tribe in this country is represented in this Assembly,
some of them probably beyond their proportional number,

but

-

that is besides the point.
about the arguments.
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So,

Please,

I am here to be convinced

I think we can make headway

if we simply just accept Mr Angula's proposal so that we
give the same explanation to the House and to anybody whom
may wish to ask us.
CHAIRMAN:

Do we understand that we accept it, because ac-

cording to the proponent he wants acceptance.
DR TJITENDERO:

I would appeal to the honourable member,

I

think as Mr Hamutenya said there is definitely an understanding for the concept, but it is but the concept which
is not articulated as all other concepts have been articulated on paper.

I would appeal to honourable Katjiuongua,

I am sure he had already considered, but he has stated his
truimph card before, but since we are looking at something
which we do not know in terms of its relationship and
functions,

it will not take too much to present the propo-

sal along the lines that Comrade Angula submitted,

so that

we can look at it more tangibly, so we could agree or disagree on something that is on paper.
DR TJIRIANGE:

It is a bit unfortunate that the honourable

member is giving us such a condition that we have to ...
MEMBER:

No conditions.

DR TJIRIANGE:

If there is no condition,

agree to agree on this in

then I cannot

uncertain terms,

as it was put.

I think we have to have enough time to get what has been
requested and we can then make up our minds.
yet agreed,

I have not

because I don't know what to agree on.

questions have not even been answered.

My

I will not maybe

have any insurmountable problems after I am convinced, but

-

at this moment I am not.
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So, why should I be driven into

agreeing if I am not yet clear on ~hat I am to agree on.
MR RUKORO:

For the sake of progress, there are two courses

of action open to us.

The first one is to say, whatever

consensus or agreement is emergirg is one of the principle
only.

Nothing is final,

in other words, until we,

the

proponents of this doctrine or this concept comes up by
tomorrow this time with something in writing along the
lines of the request by honourable member Angula.

Or we

can say· that there is not even agreement in principle, we
just suspend discussion on this topic altogether,
words no progress made,

in other

and maybe we refer this thing to

the House as one of those difficult things on which we
could not reach agreement and pursuing them at this point
will simply have the danger of poisening an otherwise
excellent working atmosphere, and we will go on discussing
the other topics, finalise them and the House must deal
with this item.

I think those are the choices before us,

an agreement in principle pending some of us coming up with
elucidatory statements,

or we suspend discussion on this

topic altogether and refer it to the House.
MR MATJILA:

The last proposal of Mr Rukoro is precisely

what I was going to suggest, because it would appear that
this issue is becoming so difficult arriving at a suitable
solution that perhaps it might be better to take it to the
Assembly for an open debate.

Perhaps there we could get a

solution by way of further contributions,

and where we

could convince each other, because some of us regard this
lssue as basically important.

In political campaigns we

did promise,
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and you know if you promise the electorate

that this is what you stand for and you don't achieve that,
creates problems for you.
Perhaps we can solve this impasse that is threa-

MR STABY:

I would sriggest that we suspend dis-

tening at the moment.

cussion until such time as honourable members Katjiuongua
and Rukoro had a chance to submit the written statements as
was agreed to in principle, as requested by Mr Angula,
unless of course we want to finally settle this one way or
the other by today or tomorrow.

But I think that will be

asking a bit too much.
MR ANGULA:

Actually I have nothing to say but to support

Mr Staby's proposal.
impasse,

I don't think that we have reached an

I don't believe so.

Secondly,

it will not be good

for us to dictate to each other that it is either this or
that.

It is not a good way of arriving at consensus.

But

we are simply saying "let us have more information to relate to the rest of the things which are there, so that we
can make a rational decision."
things which exist.

We must relate it to other

I can remember a number of things

which I thought are guarantees to ensure that the legislature is checked,

the executive is checked and I want to re-

late whatever comes up to those things, which I though are
good things built into the constitution which are checking
the activities of the parliament and the executive.
we are to have a second house,
in relation to those things.

So,

if

I want to see its functions
I support Mr Staby's propo-

sal that our colleagues come up with something written,
look at it and relate it to other things which are here.

-
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MR BESSINGER:

I take very much the line of the previous

two speakers.

I

.

just want to add something.

Firstly, when

we started our business in the standing committee and while
we were doing our work, we agreed,

a gentleman's agreement,

that we would resolve as much a& possible all the issues
within the confines of this room.

A second opinion was

added and that was one where we differed stylisticly or
there was an issue of semantimcs involved or where ideas
had to be married, etc.,

The proposal, or the notion,

of wisdom.

an issue to the floor,
Assembly,

that would be left to these people
the idea of taking

to the public floor in the National

to me is one of opening Pandora's box and is

counter to what we agreed in this house.

I do not see how

the problem will be solved on the floor in the Constituent
Assembly.

It will not be solved there, because here we

have been sitting, we have our caucusses that we are in
touch with, so the issues and the stance will be no different on the floor of the Constituent Assembly.
going to do,

All it is

it is going to take a lot of speeches, a lot

of people are going to participate and the situation will
be referred again back to standing committee.

So,

let's

not go into a third option where we use now the floor of
the Constituent Assembly to address ourselves to this issue
that we should deal with here.

We shouldn't make as if we

are going to be landing up in boiling water if this thing
is not resolved by tomorrow.
MR AMATHILA:

I would like to move that we suspend discus-

sion on this subject.

There has been a proposal on the

table that a request was made to honourable Katjiuongua to

-
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try and write out some of the questions raised by honourable Nahas Angula,

and I

think he has agreed to do that in

order to expedite our work.

So, while we are waiting for

his submission, we go on with something else and look at
his submission tomorrow and then;deal with this matter
accordingly.
CHAIRMAN:

There is a proposal that we suspend the whole

discussion on legislature,
speakers on this.

after we had about thirty

If we are going to discuss the powers

and functions of the legislature,

you can't do that unless

you have decided on the nature of the House.
MR ANGULA:

Mr Mudge this morning made very good points

with regard to the legislature or parliament.

He clearly

stated that somebody must make laws, must have that power,
or if you would like to use Mr Rukoro's expression,

some-

body must be ....
CHAIRMAN:

The proposal on the table is that we suspend

this issue.
MR ANGULA:

No,

I am trying to say that I thought the func-

tions

have already been dealt with this morning by Mr

Mudge,

that we looked at these functions and he said he

agrees with them,

that this parliament will be the legal

sovereign as far as laws are concerned.

The other one is

supposed to oversee whether this legal sovereign is running.

That is what Mr Mudge said this morning.

MR HAMUTENYA:

If Mr Angula now has the functions clear

from Mr Mudge,

then he must tell us what we must do.

MR ANGULA:

I am talking about this legislature which is

supposed to make laws.

One must have the authority to make

-
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laws.
It is not at issue.

MR KATJIUONGUA:

If the request to me

and those who are proponents of the second chamber is to
explain more of what we have in mind in terms of the four
questions that were put to us,

~accept

to provide this.

Please only give me time until tomorrow afternoon, because
we must consult our lawyers to make the thing more readable, to make sure that nothing is left out.
DR TJIRIANGE:

I have no problem with that approach.

think we in principle agreed.

I

As to whether the honourable

members will come with a convincing argument for this bicameral system or not,

that is another issue, because what

we are now supposed to do is that we have agreed that for
this particular moment,

for this particular five years, we

shall not have that system,

maybe after five years.

But

within these five years we may be working with one chamber,
if I am not mistaken.

So,

therefore we have to confine

ourselves for this particular purpose to what this chamber
is going to do in the meantime.
MR HAMUTENYA:

I think we have agreed already on the ques-

tion that this second chamber will not be there during the
next five years,
present Assembly.

so we are not debating the function of the
The issue is, how do we explain tQe

rational for the inclusion of the second chamber.

Either

we are interested in their offer to go and do the drafting
or we agree now that the principle is agreed.

If we are

agreed on that we just ask these colleagues to bring us
more information for clarity purposes, which will not
change anything,

the principle remains in place.

CHAIRMAN:

We have reopened the debate.

There is a

proposal to suspend this issue.
I second the proposal.

MR BARNES:

In that case the question really is what are we

CHAIRMAN:

going to say in this

constitutio~?

Are we going to put

this Assembly to be in power for five years?

Are we look-

ing for a clause to add which will say that the other
Assembly which will follow must have a bicameral nature?
DR TJITENDERO:

We don't postpone the discussion on this

because this for the current.

It is an amendment clause

that will be a provision for the consideration of the bicameral, because you said that to enact it by whatever procedure and in this constitution you provide what the amendments will be.

In that case the rational will be developed

but in no way does interfere with our present discussions
now, because we are discussing this as it is, one chamber,
with the provision that when after the lifespan of this
Assembly,

a proposal is submitted for bicameral parliament,

and that rational, if accepted, will stand of course.

So,

I don't see the postponement of the discussion on this one.
CHAIRMAN:
two-thirds.

Firstly Katjiuongua said that amendment is by
If Swapo has 41 seats as opposed to this, how

are you going to amend this?

That is why you are saying we

must agree here now.
MR ANGULA:

I think we are going in circles ndw.

What

we are simply saying,· let's agree to agree or to disagree
tomorrow as far as the concept of bicameralism is
concerned.

That is all what you are saying.

That does not

prevent us to looK at the functions of the Legislature.

-
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When we agree tomorrow we will see where to fit it.

Very

simple.
MR STABY:

I don't see no reason why we should discuss the

powers of the legislature, because one of the points that
was made by all protagonists of

~he

bicameral system is

that there should be no duplication.

There is no overlap

between what may be called a senate or something to that
effect and the Legislative Assembly.
points that was expressly made.

That was one of the

So, we must continue the

debate and suspend the other one until tomorrow afternoon.
CHAIRMAN:

We were at 48 when we started.

We now go to

article 49.
MR RUKORO:

In document A,

the working paper, page 21,

article 38,

the one that deals with the composition of the

legislature, the National Assembly,
there,

there is a provision

namely article 38(3) and then article 39 and 40,

which are not reproduced in the revised draft, but which I
think they are so important as they are there, subject to
slight amendments or reformulations,

to any legislature,

because they provide, inter alia, for the appointment of a
delimitation commission to go into the question of how many
constituencies there shall be for the future and so forth,
but in the current document this is the place where it
should come in, but it is not there.
MR RUPPEL:

There is a good reason why this is not in.

Between the time this was here and when it came out, we
agreed to have the PR-system and we campaign for one Namibia as one constituency and for the PR-system.

That is the

reason we suddenly have no need for all these constituen-

-
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-

That is the reason why it is not there and

cies anymore.

depending on what comes out of this bicameral thing,

it may

be relevant again, but not at this stage.
The proportional system,

MR KATJIUONGUA:

as far as I know,

also works with the delimitation of the country into constituencies.
So,

I think this is what happend in Zimbabwe.

it can apply country-wide as a whole,

it can apply in

terms of constituencies as well.
MR PRETORIUS:

I

just want to put it on record that our

biggest principle objection is against the voting system.
I have given you my idea and I am under the impression that
the experts will look at it.

So,

I don't want you to say

that we agree on this.
CHAIRMAN:

Everybody seems to be in favour of proportional

representation and single member constituencies.
MR PRETORIUS:

I am still in favour of the duel electoral

system.
CHAIRMAN:

In what house?

MR PRETORIUS:
CHAIRMAN:

In the single house.

There is a question.

are proportional,

One belief is that if you

you don't need a constituency system, but

he answered that you can have constituencies in proportional situations.
DR TJITENDERO:
second paper,

When discussing issues that led to this
the statement was made that proportional

representation has been advocated by a number of speakers
and it was pointed out that we did not opt for proportional
representation originally,

and our compromise for accepting

is that it is a fait accompli, we were elected on that

-
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basis and we used the country as a single constituency.

So

this rationalisation for the constituencies fell out, because we are operating on the basis which we were elected.
Obviously discussions which will envisage now a different
electoral system,
come.

I

I think those are details that would

just wanted to support why it appears as it does

now on the revised version.
MR ANGULA:

Are we putting it back on the basis that it

will be proportional representation on the constituencybasis or are we putting it back as winner-takes-all situation?

I want to be clear on that.

I don't want to have

both.

When you put it back you cannot mix the two.

You

must declare that when you cut up the country into constituencies, you are going to have proportional representation in the particular constituency or you will have a
single constituency as it happened in the last elections,
but the original proposal of Swapo is that it will be the
"winner-takes-all" on the constituency basis.
MR HAMUTENYA:

The question was raised by Ruppel in answer

to Comrade Rukoro,

and then Comrade Katjiuongua reiterated

by saying it can work so in Iceland in Zimbabwe.
CHAIRMAN:

It can be done.

If you are going to have con-

stituencies and PR, you can have that.

It works much bet-

ter, but it can work also in other situations.
MR ANGULA:
teacher.

I am say simplicity is better for me as a
I want people to understand what this entails,

our ordinary people down there, and the more we simplify
the thing,

the better, because I believe the results will

be more or less the same.

Whether we cut up the country

-
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into constituencies and make it proportional representation or one single constituency, my only option there is
that either you have constituencies and the winner-takesThat makes the

all or you have PR and one constituency.

thing simpler for some of us, who are a bit simple-minded
like myself.
We were saying it can work.

CHAIRMAN:

People are going to

give the impression that if you have PR, you can't have
constituencies, or are we going to say you can have constiBut you are now talking about simplicity,

tuencies.

that

is a different matter.
MR BARNES:

We are discussing article 49,

have a problem with article 49,

I take it?

a problem that I think that

we can resolve within the next ten minutes.
it refers to article 18.

We

In article 49

In article 18 it says that 18

year old is eligible to vote and to be elected to public
office.

In our opening remarks, when we discussed article

18, we did make mention of the fact of the age-limit,
because eventually we will have the teenagers in parliament,

all of them,

and you can imagine what will happen,

the same as at the Commodores on Saturday.

I feel that 18

years old to vote, yes, but 18 to take a seat in parliament,

no.

I would say a minimum age of 21 at least.

I

take it article 49 will be changed that he must be at least
21 years of age.
Article 49(b):

We are in agreement that the appoint-

ment of no more than six persons without any voting powers,
but that will be ratified or confirmed by the General
Assembly by a simple majority is the change there.

We have
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reached consensus on 49 as far as I can see.
MR KATJIUONGUA:

This number of 72 is not too big:

I know

of course if you reduce the number of seats, then the quota
that a party must get to get elected of course will be
higher.

LAUGHTER.

MR ANGULA:

MR RUPPEL:
MR STABY:

let's ta+k about the number later.

Are we going to put back the old one?
Y~s,

CHAIRMAN:

No,

delimitation commission has to come back.

If only if it is necessary.
We have agreed,

I believe, on the issue of

...... tion of power in the sense that we are proponents of
the idea of regional governments.

Maybe those regions

should be looked at at the same time when looking at constituencies and at the same time possibly, depending on the
final outcome of the discussions, for the election or
otherwise of the representatives, the members of the second
house.

Those things, to me,

along the line,

are all interrelated somewhere

and it may be a good thing if one does talk

about the delimitation commission, that one looks at
simplifying the whole thing as far as possible,
we do end up with constituencies,
same as the regions.
regions,

so that if

that they at least be the

If one now talks about the number of

or the number of constituencies,

that one bears in

mind that these matters are interrelated.

That is the only

observation that I wanted to make.

I would hate to see a

situation where we have regions and regional elections for
regional governments and we have constituencies that differ
from the regions.
MR RUKORO:
38(3),

In the end it will be just confusion.

That calls for the re-inclusion of provisions

39 and 40.

MR BARNES:

On this point,

86 the delimitation commission
We would like to say one

shall consist of three persons.

of the three persons should be the Judge President of Namibia as chairman or just a judge.
CHAIRMAN:

Article 50.

MR PRETORIUS:
MR RUPPEL:

When will Schedule l be available?
It is because we have the

I can explain it.

second draft where we had these initial little hiccups. We
can make copies.
CHAIRMAN:

Are we saying we cannot discuss article 50 un-

less we have Schedule l?

So we will skip it.

I go on to

article 51.
MR RUKORO:

I have no problem with it,

except that I think

we should move it to the part dealing with transitional
provisions.
CHAIRMAN:

Article 52.

Agreed.

Article 53.

Agreed.

Article 54?
MR MUDGE:

May I

just ask,

I don't have any problems, but

should the lawyers who must draft the constitution find
technical problems,

I am sure we will all agree that they

will be instructed to look out for things like that.
CHAIRMAN:

That is why we are going to pay them.

MR MUDGE:

Because, with all respect to the person who

drafted this one,

I am not saying it

lS

not done properly,

but I mean we are writing a constitution for Namibia now
and we cannot allow technical mistakes.
CHAIRMAN:

Article 55.

DR TJITENDERO:

Article 55,

again from practical wisdom of

those who have experience of these things in practice,

I
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had a extensive discussion where I was being questioned
about the wisdom of close to 51% for a quorum for the National Assembly,

and the practice teaches us that apparent-

ly when you go to work and this has nothing to do with the
minority parties or majority partY,

I am told, when people

are now into work - and this is something that you can also
bear us out - the members of the National Assembly get
taken up in the projects and assignments and the work that
they do, but on some occasions it becomes virtually impossible to achieve a quorum,

and a quorum is obviously

just a procedure to get the business of the day going.
having had discussions on that,

I,

I was told that as a matter

of fact in practice it will be very difficult to achieve
that 50% mark, which means you postpone the issues.

Some

people would take advantage of that and it has nothing to
do with whether you are a member of the majority party or
the minority party,

it is a practical issue.

Among dis-

cussions I am willing to propose to this committee that
maybe instead of coming very close to 51%, we should, without calculating,
done.

just say one-third to get the business

If you have important issues, then of course you

will have to look for a quorum, but where you are meeting
to just get business discussed that doesn't concern national interest,

there is no danger,

there is no department

that is being blown to pieces, I think one-third of the
total members of the Assembly would be a more acceptable
requirement.

Of course, you can discuss it,

to be enlightened.
issue.

I am also open

I am only giving you my side of the

-

MR STABY:

I
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just have a question to Dr Tjitendero.

problem is that with a quorum of a third,
to the vote,

My

if anything comes

the majority would be one-sixth plus one.

I

have a problem with that.
DR TJITENDERO:
these thing,

I think we are also, when we are looking at

using a negative approach that there will al-

ways be disagreements on political chicanery and that we
want to outwit one another.

Of course,

that is the game of

the politics, but there are some situations where that may
not be called for,

and I think an issue that will require

that is predictable and should be predictable, where the
vote will be very essential to get the business of the day
going,

and what I was talking about was

issues to at least discuss and postpone.

just on simple
I

am not very

strong, but I am saying that this apparently in a practical
sense becomes difficult.
CHAIRMAN:

My colleague is not very strong on this and we

are going to get a new parliament,

a new nation, we put

very high standards for ourselves if you look at what we
are requiring from the MP's of this new nation.

I think we

will attend the meetings.
MR BARNES:

Although you said you accepted this, but I

wanted to say that the day that this parliament doesn't get
its members together,

then there will be something wrong,

we should have another election.

But even 50% for the

image and the sense of responsibility is already a bit low.
We are of the opinion that two-thirds of the members of the
House should be present at all times.
MR RUPPEL:

That is a compromise on what is in here.
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Article 57.

CHAIRMAN:

Article 56.

MR STABY:

On the question of 56, does this also apply to

the amendments to the constitution?
No,

MR RUPPEL:

it says "subject to any contrary provision

.
,

in this constitution."

.

CHAIRMAN:

Article 58.

MR MUDGE:

Did we take a decision about the assent of the

president in another chapter?

I

think when we discussed

the president we took a decision there.

What did we de-

cide?
MR ANGULA:

We decided that in the event that the Assembly

takes a decision to pass a law by simple majority and the
president refuses,

the president will refer back the bill

to the Assembly and hopefully the Assembly will pass it by
two-thirds majority.

If not it will lapse,

if the presi-

dent refuses again to sign it.
MR RUKORO:
article

It is as a result of that discussion that sub-

(4)

MR MUDGE:

in the revised document should be deleted.
But we have taken a decision and I

think it is

in the report.
CHAIRMAN:

Article 59.

t-1R RUKORO:
bottom,

Except that in (b),

the second line from the

instead of "performance" I

pursuance of".
CHAIRMAN:

Unless I

think it should be "in

am wrong.

Article 60.

MR PRETORIUS:

I want to add another condition.

example that six Swapo-members walk over to ACN,
happen then?
his party."

I

Take for
what will

want to add "when he no longer represents

-

CHAIRMAN:
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But he must go and stand for elections.

MR PRETORIUS:

But that refers to (c), during those five

years.
MR MUDGE:

May I ask, when are we going to discuss this new

document that was handed to us?

.
.·

CHAIRMAN:

We are waiting for the schedule.

MR MUDGE:

I want to make a proposal.

changing parties,

this sort of thing is only necessary when

you are elected on a list system,
not a member.

Talking about

if a party is elected and

I wanted to ask permission to come with a

proposal from our side,
tion is concerned.

as far as proportional representa-

I don't think it will create problems,

but I think it will definitely be in the interest of all of
us if we at least discuss it,
constituencies.

the possibility of having

This does not make provision for consti-

tuencies.
CHAIRMAN:

We have agreed earlier in your absence,

we have

brought in constituencies.
MR MUDGE:

How can you have constituencies according to

this proposal?
MR ANGULA:

What the honourable member is saying,

to this schedule it is supposed to be one country,

according
one

constituency.
MR MUDGE:

As it is now,

this Constituent Assembly was

elected on the basis proposed by the honourable member.
This means that there is only one constituency and we are
all representing the whole constituency.
mind,

What I had in

as what we have discussed previously, you can have

proportional representation and you can still have con-

- 91 stituencies, but you have multi-member constituencies.
CHAIRMAN:

We agreed on that.

MR MUDGE:

Then this is confusing us in any case.

CHAIRMAN:

We agreed to bring back from document A, page

21,

article 30 and debate on

tha~,

but we explained that

you can have constituencies in a PR-system and we have reinstated what was left out from draft C.
DR TJITENDERO:

What then happens to article 50, which

refers to Schedule l,

I think the bringing back of this was

because it is referred to there and it was not attached. So
some members wanted to see what is stated on it.

In the

light of reinstatement of provisions on page 21, does it
still then refer to Schedule l

or do we just delete the

reference to Schedule l?
CHAIRMAN:

Yes,

it does delete the reference to Schedule l.

We didn't discuss that item, we are coming back to it.

The

idea is to discuss article 50 which we have skipped while
waiting for the schedule,

and the suggestion was that we

just add the party-list.
MR RUPPEL:

I have a request to the proponents of a more

complicated system of proportional representation,

more

complicated than the one which is set out in Schedule A,
namely with constituencies, will there be lists for each
constituency?
votes,

And the persons who get the most

how does it work?

MR MUDGE:
it.

(Yes)

Let's make a proposal and then we can discuss

Now we are talking in the air.

to make a proposal.
something.

I think I will prefer

You can look at it, we have worked on

-

There is no complication, it was used in Zim-

MR GURIRAB:
babwe.
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'

They had the PR-system, but the country was demar-

cated into four large constituencies.

It worked.

Is that the one in the Hiemstra-constitution,

MR RUPPEL:

in your constitution?

The DTA-cpnstitution?

I can promise you this one has been changed a

MR MUDGE:

number of times.
MR KATJIUONGUA:
working paper,

What you see in your constitution and the
there are many elements of the Hiemstra-

constitution.
MR MUDGE:
ginal,

For instance,

as they call it,

annexure,

let me tell you that in the oriHiemstra-constitution there was an

very complicated annexure setting out in detail

how constituencies must be delimitated.

We took it out to

open the door for a new discussion on a more acceptable and
not so complicated method.
So, please,

We left it out in this draft.

as you will see,

there is only one schedule.

There used to be a schedule 1,
out.

2 and 3 and we left those

I will be prepared to come with a proposal from our

side and you can look at it.
MR RUKORO:

I will have it tomorrow.

We can do so, but I would like the attention

of the lawyers to be specifically drawn to pay particular
attention to article 50 and articles 38(3),
the other document,

39 and 40 in

to consider them as a whole.

I see

some technical problems there.
CHAIRMAN:

We go to article 60 where we were interrupted

and honourable Pretorius was adding (f).

Could you please

repeat your proposal so that we can take it down?
MR PRETORIUS:

It reads:

"A member of the National Assem-
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bly shall vacate his seat if he -

(f) no longer represents

his party."
Are you talking of experience?

MR RUPPEL:

Definitely,

MR PRETORIUS:

twenty years.

Does a member represent his party or does he

MR MATJILA:

represent a specific constituency?
CHAIRMAN:

If it is like ours with a party-list, he re-

presents the party.

But if he stood in a constituency

and it was single-member constituency
MR MUDGE:

And he is nominated by the constituency,

then he

can walk over.
If a person no longer represents the party, it

MR GURIRAB:

should be left to the lawyers.
MR ANGULA:

Mr Pretorius,

which brought us here.

you must read your proclamation

In the proclamation it is clear

that once you leave the party which nominated you.,:
CHAIRMAN:
MR ANGULA:

That is for this current one.
But he is saying that that idea should be ex-

tended to the next one.
MR MUDGE:

The honourable member Mr Angula wants to rule in

terms of a proclamation.
DR TJIRIANGE:
election.

If you look at SO,

it applies to the next

We are ruling out an individual to stand if you

look at SO.
MRS ITHANA:

In that case his proposal is valid,

if it is a

party-list.
CHAIRMAN:

Article 61.

MR MUDGE:

Even if we had single member constituencies,

don't

think

I

could have

accepted

this

provision,

I

because
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most of the members will have,
country,

in any constituency in this

at least one-third of the voters opposing him.

So

this means they can just decide one morning they don't want
a member and come with a petition and then you have a byelection.
MRS ITHANA:
heavy.

So,

let's leave that put completely.

Maybe we can raise the requirement, but not to

We also want to be democratic, because we must be

responsible to the people we are representing in the constituency.
MR STABY:

They should have the right to recall.
Apart from the fact that provision is being made

for a member to be "kicked out" of the Assembly if he misbehaves or doesn't play the game in terms of the rules,

the

political parties who nominated the member on the list in
any event must act if a member is no good,

even if he

hasn't transgressed any of the provisions that are contained in the constitution.

So,

I think the best method of

dealing with it is by the political parties who have to
censure him of replace him,

ask him to hand in his resig-

nation and bring in the member who is the next on the list.
That would be the natural progress that would not cost the
country any money.
MR ANGULA:

Yes,

I am very much attracted by this idea,

because it makes us answerable to the people.
yes,

you have a system built-in somewhere,

Parties,

so sometimes it

is difficult for the party to recall a person,
when it comes to the Assembly.

especially

The party should haVe the

mandate from the people somehow to do that.

So,

I am for

maintaining this and perhaps ralse the percentage to 60%,
so that we are answerable to the people.
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MR MUDGE:

if we have a one-constituency in the

country, we must still decide and we will,

I hope, be able

to submit a new proposal on how the proportional representation is going to be implemented, but if you have one
constituency,

then this is impossible.

Then one-third of
It is

the 700 000 voters will have to sign the petition.
impssible,

it is impractical.

If you have a multi-member

constituency and you have four or six constituencies, in
any case you will have 100 000 voters per constituency.
Frankly,

I think as long as we work on a list system,

whether it is a multi-party constituency or whether it is
one constituency,

the party must be in the position to

withdraw a member for whatever reason and replace him.
how can you now go back to the voters and ask them?

But

What I

did say initially, even if we had single member constituencies,

then I think you might invite people, you might pro-

voke them to come with petitions, because you must be a
very strong candidate to have a two-thirds majority in your
constituency.

In other words,

the one-third will always be

tempted to have a petition signed to get you out,
remember,

it will cost the state money,

elections.

and

all these by-

We might have dozens of them each year.

you have a problem,

you have a new candidate,

When

a new young

bright guy coming up in politics and he will then have a
petition signed.

I don't know what the honourable Mr

Angula has in mind.
DR TJIRIANGE:

I think article 61 was drafted with the idea

of having constituencies where people can stand,
they belong

to parties,

but they stand

even if

in their own right.

-

That will make sense.
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That was the original thinking

behind the whole thing,

if we were to stand in our own

rights in the constituencies.

After things have changed,

after we have accepted another thing,

this has to be re-

drafted or foregone, because it ooes not make sense as it
stnads now if we are going by the party-list system.
MR ANGULA:

I

just want to be logical, we teachers are

always logical.

We have been talking about checks and

balances and now we don't want to be checked by the people.
Then the concept of checks and balances should also fall
away so that we are by ourselves.

I can only improve on

that by saying that 50% of the registered members of that
particular party must sign.

If it is members of that party

it makes sense.
CHAIRMAN:

I am from Keetmanshoop where the population is

very small and Nahas goes in campaign against me because he
doesn't like me.

In the north he can easily get SO% and I

am out.
MR ANGULA:

You are from Keetmanshoop,

constituency.

that is not your

We have agreed upon two things now.

We are

going to have the PR-system based on constituencies, which
means that those of you who want be in parliament next time
- I don't want to be- you have to stand in constituencies
on the PR-system.

You will have come from Keetmanshoop and

Nahas will perhaps come from Otjiwarongo,

Kalkrand.

so,

there is no way of me going from Kalkrand to Otjiwarongo,
so it will never happen.
DR TJITENDERO:

I am taking the floor with a view to pro-

pose that honourable Tjiriange has

just stated the rational

-

behind the

word~ng
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and the intent of this particular arti-

cle, and in the light of that I would like to say that if
we need,

in terms of what honourable Angula is saying,

checks and balances, then let's give those clear instruc-

.-

tions to the drafters to come with a very clear language
relating to the type of constituencies which this envisage
now, because we are talking about completely two different
issues.

As it stands here, we have been told that this

does not make sense, so why should we waste time discussing
this?

If we need checks and balances, let's instruct the

lawyers to come back with checks and balances spetifically
related to the kind of constituencies that we envisage.
MR MUDGE:

When you have a system of proportional represen-

tation, you elect a party, not an individual.

The voters

elect the party and the party nominates the members.

You

have said rightly that we have not been elected, our
parties have been elected,

and whether you have a one

constituency for the country or you have multi-member constituencies, in every case the party is elected, not the
individual.

If you want to replace a member, the party has

to replace him,

the voters cannot do that.

For instance,

you have a multi-member constituency, you have six members
per constituency.

Now,

three or four members go to Swapo,

three to NPF, one to the DTA.

Now one of them misbehaves.

Are you going to have an election for the whole constituency?

You cannot have an election for one member on a

proportional basis.
for one member.
and totally

It is impossible to have an election

As far as I am concerned,

impossible,

if you have

it is completely

a proportional system
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you cannot recall an individual,

only the party can do

that.
CHAIRMAN:
out.

After that logic it is proposed that we take it

(Yes)

Article 62.

Article 63.

Agreed.
.·

MR MUDGE:

He shall have the right, he must.

MR PRETORIUS:

I accept that there will elsewhere be provi-

sian for the president to elect members from outside the
Assembly in the Cabinet?
CHAIRMAN:

Yes,

somewhere it must be mentioned.

When we

talk about the appointment of the ministers or the Cabinet
it must be mentioned.
MR RUKORO:

I was just going to say in view of the dele-

tion of article 61,
CHAIRMAN:
MR ANGULA:

article 60(e) should also be deleted.

We go back to article 63.
Article 63(1).

My understanding is that it is

in regard to nominating members.

That is article 49(b),

that these people will not be voting.

If you have a nomi-

nated minister he is not supposed to vote.

So,

that one

must be discussed.
MR BARNES:

Read 63(2).

MR RUPPEL:

There was a question which was important.

there an obligation on these persons to sit in,
rna t ter in his discretion,

"may sit"?

Is

or is it a

There was a sugges-

tion just now which I think is correct,

that he must ac-

tually be compelled to participate, otherwise the accountability principle is gone.
MR MUDGE:

He might be absent sometimes, but I think it is

supposed that he is a member of the Assembly.
"must" it can be misunderstood,

When we say

because then he will say "I
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must attend the sittings of the Assembly".

Mr Angula will

probably come late and some of us will not turn up at all,
but when you say "must", does that mean that you become a
full member of the Assembly,

only you cannot vote, but it

.
.·

does not mean that somebody is going to fetch if you are
not there and bring you in.

That is not the idea.

He

becomes a full member of the Assembly without voting
rights.
DR TJITENDERO:

I think the position has been explained in

that we are saying the person shall have the right, because
in terms of contribution,
person is not less.
elected.

So,

in terms of participation the

It is only that he or she has not been

there the contributions can still be made.

But I think we should not be speaking as if the person has
less to contribute than the elected members.

It is a

right.
MR RUKORO:

I was going to suggest that we use the exact

same formulation as for 63(1),

namely that he shall have

the right to sit and to speak, but he may not vote.
MR RUPPEL:

I honestly don't understand by 63(1)

is in

there, because a member of the Assembly automatically has a
right to be there,
here.

and I don't understand why it is in

We confuse matters,

and for

(2)

there should be

something and the heading should be changed, because that
is a special category of person.
MR MUDGE:

We have agreed already -

port that -

that the president will have the right to

I did not fully sup-

appoint s1x members to the National Assembly without voting
rights.

If he appoints a deputy minister from outside,

- 100 will this be considered to be one of the six or might it

.

happen that he,

on top of the six, might appoint another

six deputy ministers?

That will give him the right to

appoint twelve people to the Assembly.
sure about that,

I

just want to make

please.

CHAIRMAN:

It must be one of the six.

MR MUDGE:

We can't have more than six nominated members in

the Assembly.

Then he becomes a full member.

In other

words, he must be there, he can participate but he cannot
vote.

If we see it that way then we are satisfied.

CHAIRMAN:

Article 64.

MR STABY:

That is the same thing.
Except that the one refers to standing commit-

MR BARNES:
tees.
CHAIRMAN:

Why don't we add that to 62 and it covers both?

MR MUDGE:

The one has to do with the Assembly itself,

the

other one with the committees.
I think 64 and 62 should be made into one by

MR RUPPEL:
the lawyers.
MR MUDGE:
sion,

On this point,

may I

I don't want to invite a discus-

just ask, we have agreed on most of these pro-

posals, but isn't it possible that when the lawyers draft
the final constitution,

and they might have their doubts

about wording and formulation.

A lot of research has also

been put into some of the other proposals.
have a look,

maybe they can borrow words?

Can't we just
I will not in-

struct them to do so, but they might be able to find a
better formulation,
principle.

as long as they do not deviate from the

- 101 CHAIRMAN:

That is the reason we are getting these lawyers.

MR MUDGE:

They might even come from other constitutions,

not necessarily from ours.
(a) is a problem.

CHAIRMAN:

Article 65.

MR STABY:

But there are two typ'es of constituencies.

,·

one is the physical constituency,

The

the geographical consti-

tuency and the other one is the people that are involved.
Maybe I can use an example,

the constituency of the leader

of a trade-union are the workers of the particular trade.
MR RUPPEL:

In subarticle (c), nobody may enrich himself,

I

think we should have the word "improperly enrich himself",
because just receiving a salary is already enriching yourself.
MR MUDGE:

I want to come back to a discussion we had this

morning on the salaries of the members.

I will now have

the privilege of speaking for all the ordinary members from
I pointed out this morning that it is not only

now on.

expected from a member to attend sessions of the parliament.

Here you instruct them that all members shall main-

tain close contact with the respective constituencies and
they shall conscienciously deal with proposals and grievances.

You go on and you say "all members shall maintain

the dignity and image of the Assembly, both during sittings
in the Assembly as well as in their acts and activities
outside."

So,

the Assembly,
money.

they must even be properly dressed outside
and to be able to that,

So far I had to oppose -

of course they need

and my colleagues will

tell you that during all the years in the Council of
Ministers and the Cabinet I

always opposed all

the attempts

- 102 of the members to increase their salaries, but now I will
probably be one of them, so now you must expect me to speak
on their behalf.

All want to say actually, we must accept

that members must not go home after the sessions and think
now they have done their job

an~

they .can go and rest.

I

think it must be expected from them to at least spend part
of their salary in serving their constituencies, should
there be constituencies.
MR ANGULA:

As much as I agree with Mr Mudge, because I

have not been paid for the last 40 years,
have something.

But I have difficulties.

I want us also to
A member in the

Constituent Assembly represents his or her party.
constituency belongs to the party.

That

Therefore if a man is

going to take care of the constituency, it must be done
within the framework of that particular party.

So, I can't

see how the National Assembly should fund those people who
are going to campaign for their own party to the exclusion
of other parties.
CHAIRMAN:
way?

What is the logic,

you are going to be paid any-

Mr Mudge said this morning you are getting taxable

salaries and another part is not taxed.

The non-taxable

one is to be used by you when you go back to your constituency.
MR MUDGE:

May I help my colleague?

this meeting that the constituency,

He wants to convince
in the case of propor-

tional representation, his constituency will only be the
Swapo-members of that particular area and he 1s wrong
there.

Once you are elected,

cy with your colleagues,

you represent the constituen-

even if you belong to different
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problems, grievances, bread and butter things, water, etc.
So there is no such a thing.
MR ANGULA:

I see that we are capable of two arguments when

you don't like certain objective.s.
after the government is formed,

Mr Mudge said initially

he is going to be an ordi-

nary member of the National Assembly.

He thinks that the

remuneration they are going to receive will be too little
to get them to the constituencies.

Earlier we said these

people are in the Assembly on the pleasure of their parties,

they are not in the Assembly on the pleasure of the

electorate.

This is what we agreed earlier.

So,

if they

have to go to their constituencies, they go there as
members of their parties, so the parties should take over.
CHAIRMAN:

What honourable Mudge was saying is just that he

will campaign for salaries to be raised for those people.
MR MUDGE:

Mr Angula,

I

don't want a misunderstanding.

Mr

Angula said the seat belongs to the party and that is correct,

but if he wants to put it that way,

then I want to

insist that should party win the constituency,

then Swapo

will not only be responsible for the Swapo-supporters, but
will be responsible for all the people living in that constituency.

That is the same thing.

In other words,

I

can't see how this clashes with what I wanted to propose,
and I want to make it clear that any member will be responsible for all the voters,

not only for party-supporters.

It doesn't matter whether you get into parliament on a

party-list system or on a constituency basis, you represent
the Namibians from the day you have been elected.
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MR BARNES:

in this parliament we make laws for all the people, not for
a constituency.

Unless Mr Angula wants to make separate

laws for his party-supporters.

It is another reason, and

the laws will be made in the interest of good government
and the interest of the people.
inter alia,

The laws have to address,

their needs and to protect their interests,

and

if Mr Angula goes down to my constituency, which is Gibeon,
I expect him to explain to all the people there what we are
doing in parliament, and then he should get a reasonable
salary to get there and not use the Swapo 4 x 4 bakkie.
CHAIRMAN:

Article 66.
On article 66(3) (a).

MR BARNES:

again there the proviso on

the recommendation or approval of the parliament, for want
of a better word, unless the president directs otherwise on
the grounds of public security.

I think it is a bit wide.

I think we shall say that the National Assembly will then
advise the president on the place where the National
Assembly shall congregate and sit.
MR TJIRIANGE:

I don't think so, because the president may

have a very serious security information,

and I think he

must have the right to direct this.
The speaker controls the Assembly.

CHAIRMAN:

If anybody

is to decide it must be the speaker.
MR RUKORO:

Mine was on 66(2),

the last sentence there,

that the debate on such motion shall not be open to the
public.

I have problems with that.

MR RUPPEL:

There is a very good formulation and I had to

refer to the base document of my learned colleague to my
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of the Assembly shall be public.

"The meetings

Upon a motion of one-

tenth of its members the public may be excluded by a twothirds majority.

The decision on the motion shall be taken

at a meeting not open to the puqlic."

I think that is a

very good formulation to take care of that problem and then
it is actually the Assembly deciding.
CHAIRMAN:

It is the same thing, we agree on the principle.

In article 66(3) (a) we say the speaker, not the president.
I suppose we are not talking about a permanent

MR MUDGE:

arrangement, we are talking about a sort of exceptional
case, because we have already decided right in the beginning that the seat of the government will be here.
not so important.
speaker,

That is

It might be that, if you make me

I will from time to time decide that we have our

sessions in Swakopmund.

It is not a serious matter really.

Let the speaker decide.
I have no problems if the speaker decide.

MR BARNES:

So

decided.
CHAIRMAN:

Article 67.

MR MUDGE:

Article 67(e)

ties of the executive.

to receive reports on the activiI don't have a problem there.

including public enterprises."
sure,

II

I am not hundred percent

I can imagine that you must have reasons why you

would want to ask some officials of some enterprises to
explain things, but don't you think it is going a little
too far to make a general provision in a constitution for
officials of private enterprises to come and testify before
an Assembly.
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Public enterprises.

MR MUDGE:

If you can just explain to me what·is public.

If it is ENOK,

fine.

If it is a corporation, then I have a

problem.
CHAIRMAN:

A public enterprise like Enok.

MR MUDGE:

It is not Metje & Ziegler,

CHAIRMAN:

No.

MR BARNES:

a public company?

Para-statal.

MR MUDGE:

All we want to make sure,

you have (Pty) Ltds,

and you have companies which are not private companies.

It

is normally called a public company, but it is not a parastatal company.

But what you have in mind is companies in

which the state has an interest.
CHAIRMAN:

Yes.

MR MATJILA:

But do such officials really have to appear

inside the Assembly to explain or do they table reports?
CHAIRMAN:
MR RUKORO:

There will be committees.
The formulation is okay, because this official

can be summoned to appear before a committee of the National Assembly which is conducting a hearing involving the
particular nationalised industry or the whole National
Assembly may act as a committee for the purpose, depending
on the national interest involved.

So,

I think the provi-

sion as it is here is perfectly acceptable.

The House as a

whole may decide to act as a committee for that particular
purpose.
MR MUDGE:

So,

this covers both eventualities.

We must be very careful.

I think if you have

the right to summon him, he might ask for the right to
address the Assembly,

then we might end up in a problem.
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pear and speak in the Assembly.

committees do that, or as Mr Rukoro put it, for a particular purpose the Assembly constitutes itself as a committee,
but we must be very careful.

I

~hink

we must not allow

people to insist to address the Assembly, we might have
many applications.
MR BARNES:

The man would say it is in the constitution, if

you can summon me then I can apply to

~e

heard.

I

think

there is need for a redrafting with the idea that is in
here.
CHAIRMAN:
MR RUKORO:

It will be redrafted.
Article 68 ( 1) says,

Article 68.
"unlawfully derogate from

the fundamental rights set out in Part 2 of this Constitution."

I think our idea was, when we discussed this

particular one,

that it should not only include unconsti-

tutionality by virtue of a derogation from the fundamental
right, but also unconstitutionality in that the proposed
bill otherwise violates a provision of a constitution,
provision other than a fundamental right.
should be made clear.

What we would say,

bill would upon adoption -

a

I think it
is that " such

(a) unlawfully derogate from the

•'~·

fundamental rights;

(b)

otherwise violate provisions of

this constitution."
MR RUPPEL:

But the risk of dissolution comes out as well,

because we have agreed that there cannot be a dissolution
anymore.

CHAIRMAN:
MR MUDGE:

Article 69.

Article 70.

I'm not a lawyer,

but are you hundred percent
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country shall remain valid,

what do we mean when we talk
Is that a legal term?

about the unwritten common law?

I think we can just refer to it as a common

MR RUPPEL:
law,

and if the las-giver comes :and changes the common law,

he does it by statute.
In fact,

It is done everywhere in the world.

it has been done here all the time.

You have the

common law and you have statutory law.
MR MUDGE:

But do you normally refer to it as the unwritten

common law or do you just refer to it as common law?
MR RUPPEL:

Common law.

"Unwritten" should come out,

there

is no written common law.
CHAIRMAN:

Article 71.

MR PRETORIUS:
MR ANGULA:

Will there be no secret vote anywhere?

They must be secret.

When we take decisions

they must be secret.
CHAIRMAN:

We have already agreed on the principle who asks

for secret vote, one person.
MR MUDGE:

No,

We have decided on that.

in the Constituent Assembly,

I agree,

there

we have an agreement, but if one member requests that it
should be granted permission to vote by secret ballot, but
when it comes to a government,
have secret ballot.

I don't think we should ever

We are accountable to the public and I

think there is only one exception and that is when it comes
to the election of a president,

if I am not wrong.

I think

the constitution makes specific provision.
CHAIRMAN:

Why only for president?

We are accountable to

the people.
MR MUDGE:

Where in the world do you have secret ballot in

-
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a parliament.
MR RUPPEL:

Can I suggest that this is clearly a matter

which should be in the standing rules.
Assembly to decide by itself later.

That is for the

There may be instances

in which the standing committee ~eels that the secret vote
should be allowed.

There may be instances where it should

not be allowed, but that is a matter for them to discuss,
we should not write that into a constitution.
MR ANGULA:

I really think the Assembly should have methods

of deciding and one of those methods is the secret ballot.
CHAIRMAN:

That will be in the standing orders,

not in the

constitution.
MR MUDGE:

I don't agree, but I will abide by the decision

of the committee.

I think the decisions and discussions of

an elected government should be made in public.
MR ANGULA:
conscience.

We have to vote and we have to work by our own
What if I want to vote against a particular

person and he sees me voting against him?
MR MUDGE:
body,

But it is something when you vote against some-

but when you vote against a law or or you vote

against a decision of parliament,

at least the people who

supported you should know where you vote, otherwise you are
going to cheat them.
CHAIRMAN:

When it comes to individuals, then we can have a

secret ballot.
MR RUKORO:

Let's not spend discussion on this topic,

is a matter for a standing committee on procedures,

this

and if

at all we are going to have a provision on this thing,

it

should be in the standing rules and not in the constitu-
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MR RUPPEL:

Mr Mudge's argument is hundred percent right,

but it should not be in the constitution.
CHAIRMAN:

We have finished this document now,

to go back to the original document,
Administration of Justice.

A,

we now have

Part 6,

page 30,

You will recall most of the

things were discussed when we were discussing the powers of
the president.

We discussed the Supreme Court, but we said

when we come here we are going to decide on the court
system,

the line-up of the courts,

Attorney General,

functions

the powers of the

and that's it.

We really had

time on this when we were discussing the powers of the
president.
DR RUKORO:

I happen to think that Part 6 is fairly

straight forward and non-controversial,

that they can be

finished in a session, say from nine to one,

and that

therefore to give some of us time to prepare some of the
documents you asked us to do by tomorrow, maybe we could
adjourn now until tomorrow at nine and before twelve we
will be able to finish this whole thing.
MR MUDGE:

I cannot foresee serious problems and differen-

ces of opinion when it comes to the administration of
justice.

I went through this, but I admit that I have no

legal background and I am not hundred percent sure that
everything is okay in this chapter.
ted -

That is why I sugges-

and I want to repeat my proposal - let us ask the

legal people to look closely at this.
problems in principle.

We don't have any

We have gone through it,

I

think we

have suggested one amendment and that is when we suggested

-
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that in the appointment of a judge,

74(3) - can you remem-

ber that?
MR RUPPEL:
and (3)

We had a couple of amendments here,

in fact,

in

(l),

(2)

about appointments, and on recommendation

.

of the Civil Service Commission and all that .
MR MUDGE:

So, we have in fact discussed this chapter, but

I made a proposal that we should ask our legal people to
have a very close look at it.
CHAIRMAN:

Why don't we adopt it?

The lawyers will pay

attention to this.
MR RUKORO:

The earlier discussion didn't go further than

the appointment of the judges.
other aspects to Part 6,

We did not discuss the

if I am not wrong.

In view of the

technicality of these things, why don't we say we adjourn
now and overnight can consult our technical people and by
tomorrow morning nine o'clock we will be in a position to
start with this chapter as a whole,

and I am confident that

by 12 or one we will be over with the whole document.

The

afternoon session we can employ to tighten up our report.
DR TJITENDERO:

I think slightly amending Mr Mudge's propo-

sal and incorporating elements of what honourable Rukoro
has said, we could go along with the submission that we go
to the legal people.

It was clearly said that in terms of

structure there is no specific problem, but the lawyers may
come up with certain problems that they point out to us.
Can we therefore say that we submit this to our legal experts and tomorrow when we meet,

it should be in terms of

what is pointed out and not necessarily going through the
whole thing again.

If there are problems, people will draw
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through the whole thing again.
Is there common agreement on who these legal

MR GURIRAB:

people are going to be?
Each party's lawyers.-.

MR BARNES:

That is why I am raising the point.

MR GURIRAB:

If all of

us are going to go back to our respective legal people, we
are going to bring back seven different legal opinions on
this chapter.
Going under the adage of my colleague

DR TJITENDERO:

Katjiuongua, we don't want to take one another for granted,
but I was assuming,
sions made here,

I actually did assume in the submis-

that we in principle are saying there are

not insurmountable problems as we look at these structures
or material disputes.

If that be the case,

then Mr Guri-

rab's question could be answered that we not foreseeing
that.

In principle we are saying that this is okay.

Should there be any problem,
pointed out.

it will be one issue that is

But I hope that we are taking into account

that we are not going back to come back with seven different legal opinions.
MR MUDGE:

I have learnt over the past weeks that the

honourable member Mr Rukoro has good understanding for
legal matters,

and I think not anyone of us really expects

any problems here.

On the other hand,

I don't want to

blamed later if we overlooked something.
gest,

What I would sug-

I was quite happy to leave this now to the final

drafters of the constitution to go into this and see if
they find faults, but if tomorrow Mr Rukoro would come
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after having consulted and he says "we didn't have

time to properly look at this,
let him do that.
not?

I have found tl\e following",

If we can improve the constitution, why

I think in general a discussion right now is going to

be a waste of time.

So,

let

hi~

have a look at it tonight

and he can come back tomorrow and say "I have found something I don't like,
CHAIRMAN:

please look at it."

Local Government.

We did that last time.

We

didn't discuss fully the Ombudsman.
MR RUKORO:

Just a technical point for our comrades here to

note, maybe right at the end you can have something to the
effect that all bylaws should be tabled in parliament,
because if everybody is going to make his own bylaws up and
down the country and we have no sense what is law in what
area.

They should be tabled and they can only become law

after 21 days, unless parliament moves inbetween. Otherwise
no problem.
CHAIRMAN:

The one we agreed on to discuss is the Ombuds-

man.
MR KATJIUONGUA:

I agree here that he should be elected in

the same manner,

elected by parliament, but I only see here

that he is only confined to the public sector in his functions.

I think the Ombudsman should also have powers to

hear grievances about practices in the private sector.
Very often you hear all kinds of things in the private sector and I think there must be a division or something
within the powers of the Ombudsman to attend to those problems.

Ordinary people sometimes cannot take powerful

people to court.

You are cheated,

you buy something in a

- 114 shop and then you are told you can't bring it back.

So,

I

think those powers should also contain the investigation of
complaints coming from the private sector.
With due respect,

MR BARNES:

the honourable member on this
thinking of your labour laws.
addressed there.

I would like to differ with
is~ue

of the private sector

So, all labour matters are

Thinking of your consumer councils and

the laws relating to consumer councils.

Then of course we

must not try to destroy the civil procedure which will be
part of our system, unless the member can be more specific,
I will appreciate that, because I am of the opinion that
the Ombudsman's office will be busy sufficiently with looking at civil servant and interdepartmental tenders that had
been given,

properly awarded,

member could be more specific,

those things.

But if the

I might find grounds to sup-

port him.
MR KATJIUONGUA:

First of all, to say the Ombudsman must be

confined only to the public sector, assumes that wrong
things can only happen in the public sector.
correct.

That is not

The people also suffer because of actions of

people in the private sector.

If you take Sweden as an

example - you referred the a consumer council -

they have

the office of the Ombudsman, then there are many Ombudsman.
One deals with the consumer things, one deals with something else, but they are all there dealing with matters
both in the private and public sectors.

What I am trying

to say, we have an office of the Ombudsman here.

He can

have a division dealing with the private sector and one
dealing with something else.

His powers can be wide that
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MR GURIRAB:

I support that wholeheartedly. ·There is a

private person since the Americans do not have the institution of Ombudsman, called

.... neiter,

tremendous work in exposing the

and he has done

~alpractices

in the private

sector.
MR MUDGE:

I have problems with the principle of having a

long chapter on an Ombudsman in a constitution, because
that means that every time you want to amend or change the
responsibilities of the Ombudsman, it will mean that you
~

will have to amend the constitution.
far as I am concerned,

It is sufficient,

to just make provision in the con-

stitution for an Ombudsman,

and the Ombudsman's responsi-

bilities will be regulated in terms of a special act,
Ombudsman Act.
service.

as

the

I have the same feeling about the civil

I don't think it is correct, I think that the

basic principles must be in the constitution, there must be
a civil service,

it has to be an independent civil service,

how the Civil Service Commission will be appointed,
should be in the constitution.

that

But I have a problem when

we want to bring in everything in the constitution.
Whether it should investigate private concerns or not,

that

might depend on circumstances that will prevail at a later
stage.
MR RUPPEL:

In principle I would agree that things should

be as short as possible and as principled as possible in
the constitution, but I think an important institution as
that of the Ombudsman,

as a watchdog of good relations

between government and people employed by that government
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I think that to avoid parliament just taking away the
powers of such an important institution by a normal majority if it doesn't suit a particular government, would be
calling for trouble.

.

I think for that reason the Ombuds-

man should be fairly accurately described both in relation
to his functions and powers in our constitution.
MR MUDGE:
MR RUKORO:

I don't believe that is the way we should do it.
I am now confused, because I was going to sup-

port Mr Mudge that we have one article, namely article 81,
talking about that there shall be an Ombudsman established
and operating under a statute regulating his functions,
powers and duties,

and then we maybe add something that he

is appointed by Parliament in terms of this constitution,
and period,

and everything here will be part of the en-

abling act itself, which will deal with the Ombudsman,

and

we do the same thing with the Public Service Commission.
DR TJIRIANGE:

I understand the concern of the honourable

members, but I tend to agree with honourable member Ruppel,
because this is an institution that is sometimes in conflict with the same people who are going to make the law,
and the officials of the government,

and if you leave this

very specific and special institution to the law that could
be changed in a very simple manner,
functions of this man.

you are taking away the

I think he must be comfortably pro-

tected by the constitution to do the job that he is going
to do, because he is in constant conflict with the same
people and it is very easy for him to make him a toothless
bulldog by that law, because the constitution does not back
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'

At least for this purpose there must be provisions

him up.

to make the Ombudsman a constitutionally protected institution.
MR RUKORO:

I am convinced.

DR TJITENDERO:

I was going to nhrow in a very powerful

argument, but he threw in the towel.
CHAIRMAN:

This man should be given powers to back him up

and not to be bullied by the others.

So,

I think we have

to retain it, including private sector.
MR RUKORO:
sector,

Just a note that the inclusion of the private

the drafting of that formula needs very careful

attention, because there are some areas where the intervention of the Ombudsman may amount to interference.

But the

lawyers will know, but just that they give particular attention, because it is a whole debate going on which areas
he should go into and which not.
CHAIRMAN:
sion,

Does the same apply to Public Service Commis-

Part 9?

We are going to keep it protected by the

constitution.
MR MUDGE:

I think what we must do in every case,

government must say exactly,

the

for instance why they want an

Ombudsman and what do they think they want to achieve by
having an Ombudsman.

The same with the civil service.

We

want to have a civil service, how do we see the civil service in principle, but the Civil Service Act is a long
thing,

as thick as a constitution.

thing in here.

So,

You can't put every-

you have to have a shorter paragraph

and then you refer to the Civil Service Act and you refer
to all the other.

There will be quite a number of laws
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that we will have to approve.

If we do it now we will have

to get it accepted by two-thirds.
government,

If you leave it to the

it will be done by a simple majority.

want to be difficult,

If I

I would say "I want to have a full

text of the Civil Service Act irrfront of me."
MR RUKORO:

You need a heading for that part called the

Public Service Commission,
cle 86,

and after heading you say arti-

Establishment.

MR MUDGE:

Can I

just point out to you -

I could have done

it on more than one occasion, but I did not - you talk
about marriage.

Your definition,

"there shall be esta-

blished a Public Service Commission which is visibly independent,

impartial and accountable."

"There shall be a visibly independent,
ble .. " -word by word the same,
in more than one.

Our formulation:
impartial and capa-

so we have more in common

I don't know whether you had Hiemstra

helping you with your constitution as well,

and I found

more similarities and that makes things so much easier for
us.

You have certain internationally acceptable termino-

logy and I think that makes things very easy for all of us.
I was only hoping that we could sometimes compare and see
if we can not marry and make use of formulations which
might improve the situation.
MR RUKORO:

Until we establish a visibly independent,

capa-

ble accountable civil service, shall we have the provision
under "transitional provisions" to the effect that the current Public Sercice Commission shall continue to function
until the new situation comes into place?
MR RUPPEL:

There is one,

"the law in force" in article 97
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it is changed.
to it also here.

Everything is in place until

But there is no need to specifically refer
I think it is already there.

There won't

be any disruptions.
MR RUKORO:

In that case,

articl~

97,

could we start it

with a different phraseology, something to the effect that
"save and except for such laws as are expressly repealed or
amended by this Constitution", and then you bring in where
you say "all laws which were in force."

I think this

formulation of "subject to the provisions of article 5 of
this Constitution" is restrictive.

Then I will agree with

you.
CHAIRMAN:

The next is Police Force.

MR KATJIUONGUA:
CHAIRMAN:

I don't know why you left the Army here.

We said that time Police and Defence Force.

MR KATJIUONGUA:

I only wanted to draw your attention to

what is in what is said in the 1982 Principles which calls
for a balanced restructuring of this Force.

When we are

dealing with the restructuring of these forces,
take the 1982 Principles into account.

we should

They are both also

part of the civil service.
MR. MUDGE:

I said yesterday the devil is in the detail.

Is

it correct that the Inspector General of Police shall have
the power to make suitable appointments or is it the Civil
Service Commission that will make the appointments?
that the correct way of doing it?

Is

There is a difference

between the Civil Service Commission and the government
department which we call the Central Personnel Institution.
The Civil Service Commission advises the government on
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policy matters and policy decisions, but when it comes to
administering the civil service,

then you have a government

department and up to now it was called the Central Personnel Institution,

and the Civil Service Commission consists

only of a few people who meet from time to time,

take deci-

sions about appointments, consider reports, etc.
CHAIRMAN:

Just one question from the Chair.

Are you tell-

ing me that in the past the Civil Service Commission was
responsible for appointing Koevoet,

army people and so on,

or do they fall in another category?
MR MUDGE:

No, they did not recruit, but the recruitment

had to take place in terms of the regulations of the Civil
Service Commission, salary scales, qualifications, etc. But
the appointment of people, the recommendations came from
the police.

They trained a number of people and they pass

their examinations, but they cannot do it without the final
signature of the minister responsible for the appointment
of people in the employ of the government.
MR BARNES:

The minister is accountable to the Cabinet.

DR TJITENDERO:

I don't know where this falls, but in coun-

tries such as Zambia they have what they refer to as the
Police and Police Service Commission,

and I don't know

where that falls in relation to the whole structure.
when I am talking about the commissions here,

But

I assume that

we were referring to Police and Police Service Commission.
If we don't know exactly where to place it, we could then
refer it to these heavenly guys to look at it.
CHAIRMAN:

Why don't we,

to these experts.

since we have problems,

refer it

We want the Defence Force, we want the

- 121 Police, where do they fall?

Do they fall under the civil

service and governed by it?

But I doubt it.

I don't say that the Chairman of the Civil Ser-

MR MUDGE:

vice Commission must now go and recruit policemen, but any
policeman recruited must be recr,uited in terms of government policy as far as salaries are concerned, working con-.
ditions,

housing,

whatever.

You can't leave that to dif-

ferent departments to recruit people under different conditions.
MR ANGULA:

Perhaps I come from a different background, but

I do know that for every service in many countries you will
have a commission.

For example, you have a Teaching Ser-

vice Commission which recruits, promotes, demotes and protects the teachers,

pensions and other things.

So,

I don't

know the relationship between that type of commission and
the Civil Service Commission which takes care of everybody.
The relationship we have to establish.
MR KATJIUONGUA:

I only want to point out one thing and

that is that we should create room for flexibility between
the functions of the Government Service Commission and the
freedom of departments to handle certain matters.
saying so,

Why I

am

in the past there has been a great deal of some-

times friction,

sometimes misunderstanding,

sometimes pro-

blems between departments and the Central Personnel Institution about these type of things.

So,

I think we should

keep in mind that if you make it to rigid,
experience problems.

you are going to

You have the hospital,

they want to

employ a good doctor and offer him a competetive salary for
a variety of reasons.

Then you go to the Central Personnel
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they say "no, we don't have a post for that".

The departments to provide quality service sometimes run
into problems with certain bureaucratic practices.

Some-

times you have a bureaucratic warfare going on between your
own people when it comes to theie things,

and I think some-

how that the specialists we are going to employ should also
take into account the need for

in the system so that

it doesn't create conflict situations between different
centres.
MR MATJILA:
South Africa,

The civil service that countries like Namibia,
Lesotho, Botswana,

Zambia have we inherited

from Great Britain, because these countries were originally
controlled by Great Britain in one way or the other.

When

you enter the civil service in these countries, or let me
say Namibia in particular,

as a young person with the en-

trance qualifications, matriculation in most cases, you go
through the normal mill where you grow up as a young man in
the civil service and you get promoted as the years go on,
until you reach a senior position in the civil service.
What happens,
service,
other.

as young people get trained in the civil

they are transferred from one department to the
A cadre in the civil service is supposed to gather

information from the various departments in their administrative sections.

A young person will be,

for instance,

in

the Department of Education where he handles the administrative part of education, what is happening in this department and from that department,

when he has already ac-

quired enough knowledge after three years, he can be transferred to the Department of Health where he also does the
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ledge as he goes on.
civil service,
stance,

He acquires know-

Then after about 12, 15 years in the

a person who has already reached, for in-

the position of assistant director, he has knowJ

ledge of virtually what is going' on administratively in
every department.

When he is ultimately promoted to the

post of director, he knows, he has knowledge on his fingertips of what is happening in the various departments of the
government.

One day when he is appointed a member of the

Civil Service Commission, he is expected to be knowledgable
enough to be able to assist all heads of departments as to
what is going on or the work that is normally done in their
departments,
Namibia,

and that is why in our situation here in

in the past and until now,

the normal duties of

the Civil Service Commission - up to now it has been appointe? by the Administrator General as head of state have been to make recommendations on conditions of service
for all departments, and this would include the Department
of Defence.

Departments such as Defence, which are nor-

mally controlled by soldiers, would have senior officers
advising the Civil Service Commission on matters pertaining
to defence in particular, so that people in these departments,

the various categories of people, or ranks in for

instance the army,

the Civil Service Commission may not be

well conversant with the conditions of service that should
be prescribed for these departments.

But normally all

departments in the Government Service in Namibia now, we
have a department known as the Central Personnel Institute
which is in essence the secretariat of the Public Service

- 124'
Commission of Namibia.

It advises the Public Service Com-

mission, works out the modalities under which the Public
Service Commission has to approach the various problems of
the departments,

and as such this department, the Central

Personnel Institution, with all

~he

experts or the know-

ledgeable persons, advise the various departments and also
advise the Public Service Commission on matters pertaining
to conditions of service, salary structures and so on.

In

our case it is very important that this department coordinates its duties or functions with the Public Service
Commission.
CHAIRMAN:
situation.

Firstly, it looks like this is about the normal
Ours,

action is going to affect that also.
a new situation,
MR MUDGE:

Affirmative

I think, will be abnormal.

We are going to have

a new nation.

But it should not create a problem.

I don't

think I want a Civil Service Commission or the Personnel
Institution to actually select and recruit people for a
particular job.

You have an abnormal situation here,

for-

mer fighters from two sides, you have to integrate them.
That is going to be a very specialised job,

I would say.

But when it comes to making provision for people's salaries and their pensions, things like that,
centralise that.

you have to

All I wanted to say, and I did not intend

to make the whole thing complicated,

I only said the gene-

ral of police shall have the power to make suitable
appointments to the Police Force,

that he has to do it more

or less in terms of the general government policy, which is
determined by that particular department and not by the
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MR BARNES:

There is just a small point here.

I

am con-

sistent with what we have agreed upon that the appointment
is by the president, but that the legislature will approve

.
,·

it.

This is now the General of Police and the firing of

the General of Police.
CHAIRMAN:

The Defence Force and Police,

they will be

governed basically by the Civil Service Act, but the recruitment and training is a unique area.
of it,

Prison Service.

MR RUPPEL:

Part 11 is part

We don't need it, delete.

Do I read this honourable meeting correct, we

basically seem to agree that we should have as little as
possible said when we establish Part 9,
part,

Part 10 and new

Part 11, will be the Namibia Defence Force.

It

should just set the basic framework and that is that, no
details.
MR BARNES:
MR GURIRAB:
CHAIRMAN:

Yes,

the detail goes in the act.

Can we agree on the names?
Namibia Police and Namibia National Army.

12, any problem? Finance.

Agreed.

Part

Part 13 - Law Enforce-

ment.
MR ANGOLA:

How long is the transition?

Five years or ten

years?
CHAIRMAN:

Five years.

And then we had something else from

that side we said must come in here.
MR RUPPEL:

What was it?

"Except for the laws changed in terms of this

Constitution", that one.
CHAIRMAN:

On document C we are taking article 51,

First National Assembly to Transition,

the

as proposed by Mr
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Rukoro.

We have

Now we go to Comrade Angula's proposal.

to decide what is the transitional period.

Five years for

this Assembly or what?
MR HAMUTENYA:

I think we have taken care of that by saying

until we finish the job of

repe~l

and replacing of the

laws.
CHAIRMAN:

You will never repeal in five years.

it is still going to continue.
MR BARNES:

After that

Transition is five years.

If after five years Swapo did not repeal all

these laws as the majority party,

you are loosing the next

election.
CHAIRMAN:

Zimbabwe is still going ahead repealing,

is no end to it.

there

The transitional period for the Assembly

is five years.
MR RUKORO:
five years.

The transitional period for this Assembly is
That does not necessarily mean it is the tran-

sitional period in which the Assembly must conclude the
work of reviewing, repealing,

amending.

So,

this question

therefore is taken care of in that sense that after five
years the business of reviewing laws will continue.
under transitional provisions, with due respect,

Also

I was

going to suggest that we quote paragraph 12(2) (1) of the
NNF-proposal which deals with succession to international
rights and obligations, and it says:

"All treaties and

agreements applied by the Government of South Africa to the
Territory of Namibia during the period of the mandate and
colonialism shall remain to be of full force and effect
until repealed or amended by parliament."
MR ANGULA:

I want to be informed by the honourable mem-
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bers. Does that mean we are giving South Africa the .... to
dictate?
MR RUKORO:

We can say no.

MR RUPPEL:

We reserve for ourselves the right tore ... on

these agreements, but it must b~ done by parliament.
Under Miscellaneous Provisions, 99(c), at the

MR RUKORO:

"Any reference to the date of independence or

end you say:

Independence Day shall be deemed to be a reference to the
day on which Namibia is declared independent by or on behalf of the United Nations."

I think it should be

"declared independent by the Constituent Assembly elected,
established in terms of Section 2 of Proclamation 62 of
1989."
MR RUPPEL:
CHAIRMAN:

In terms of Resolution 435.
Laws repealed.

MR RUPPEL:

There is one important law which is not here

and that is the South West Africa Constitution Act.

That

ties us to the Parliament in South Africa and if that
doesn't go ..

It is under that act that Mr Pretorius got

his mandate.
DR TJIRIANGE:

I think we are talking under AG 8,

of all those other laws that have been made.

in terms

For example,

there are laws under AG 8.
MR BARNES:
MR MUDGE:

Yes, AG 8 in its totality.
Is the South West Africa Constitution Act an act

of this government?

Isn't it an act of the South African

Parliament?
CHAIRMAN:

According to Botha,

the honourable minister,

they have to pass their own act there to disengage Namibia.

MR MUDGE:
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That law affects us,

and it was somehow appli-

cable here, but that is a technical matter.
CHAIRMAN:

This is a milestone, but we are now saying we

have now gone through this constitution.

We are charging

the three lawyers from heaven ta now together with Mr
Ruppel,

as rapporteur,

to give us his notes.

A meeting

will be called for this committee to go over those recordings from honourable Ruppel and then bring in the three
lawyers in our presence to go over those things.

That is

one procedure, so that they can be charged to go and draft
what we call the final document agreed upon in principle by
this committee.

That brings me to the question of what are

we going to report to the Assembly on Wednesday.

What we

are going to report and depending on what the Assembly decides.:
MR ANGOLA:

I think we are going too fast.

we should do now is to ask our rapporteur,
Ruppel,

I thought what
honourable

to indicate to us which are those areas we didn't

have complete agreement.

We know one area which we are

going to deal with tomorrow, bicameral or unicameral, but I
thought there were some issues we still had to reflect upon
before it went to the lawyers.

I remember for instance

that honourable Rukoro proposed certain items which should
be listed as unrepealable.
CHAIRMAN:

We discussed that.

standing issue.

I don't recall any out-

But the main issue that is outstanding is

the question of the type of the legislature.

That is the

only material dispute still outstanding until tomorrow.
MR MUDGE:

I want to support you that this is the only out-
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There are a few others

.

where we suggested that a paragraph should be reformulated
and some of them might include principles.

For instance,

I want to repeat again my serious concern about the class
You will remember that and I want to repeat

of persons.

that one, because it affects the most fundamental human
right, namely no discrimination,

and I was only asking that

it be reformulated so that there can be no misunderstanding.

But I agree with you, points of material dispute,

the

only one left is this one about bicameral system.
CHAIRMAN:

And the other one is an issue, but we said we

will be informed by society and we got a letter from the
churches and they are appealing that we must abolish the
death penalty.

What are we going to report to the Assembly

on Wednesday?
MR ANGULA:

Nobody is going to dispute anything but the bi-

cameral and the death penalty.
CHAIRMAN:

On principle things we have agreed, we are say-

ing that, except two.
the word "class".

Honourable Mudge is talking about

It is a word.

If the lawyers redraft it

we may agree on it, but it is not a dispute.

It is a ques-

tion of style and word. Then we have also the standing
reservation by honourable Pretorius, his are there on several issues as a principle of the party.
material dispute,
cameral.

Then we have the

the type of Assembly, bicameral or uni-

That is the only major thing, which now is not

even an issue from what I have sensed from this House.
death penalty is another thing.

The

We are going to look at

the lawyers' draft and disagree with them and they redraft
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that could be done.
I am very happy, we are making big progress.

MR ANGULA:

I

don't want us to promise people that we have reached big
consensus and come back later and start again .

.

MR RUKORO:

I have a proposal £or how we deal with this

from now on.

First I fully agree that I should report back

on going through the thing,

just mention paragraph by para-

graph what I am going to tell the lawyers.
MR MUDGE:

Mustn't they be present when you do that?

the chairman said,
MR RUKORO:

they can listen to that.

I am coming to that now.

First I want to do

this homework and then come back and report,
have add something you add,
thing,

As

and if you

if you want to subtract some-

the meeting can do that.

Secondly,

I would very

much like a second member of this Committee to be present
when the report is made to the actual lawyers,
pose Mr Rukoro.

and I pro-

The third one is, for many good reasons

and logistical reasons mainly,

all the lawyers which are

proposed, could be without any difficulty working over the
festive season in Johannesburg.

They are all in that area.

We will hand in our CV tomorrow-morning,
some other names of the third lawyer.
nicely work there,

I hope,

and I have

They could all very

they have an infrastructure there with

typists and everything, which we don't have here over the
festive season.

If we report back with this document,

approved here and we fly down and give them the instructions there,

it is going to save a lot of time of these

experts, which they could be working instead of flying
around the world.

When they come back,

they could come
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back and report to us with the draft,

and then we sit

.

together and say "but this one is not quite what we wanted,
or could you change that one a bit."
everybody a lot of trouble,

instead of getting them here

into a big meeting and we start
them.

It is going to save

~aving

disputes before

It is going to waste everybody's time.

So, with the

approval of this honourable meeting I would very much like
the honourable Mr Rukoro to be also on the team of rapporteurs.
MR MUDGE:

I don't have a problem there.

might have discussed this when I was out,
will be on this team?
MR RUPPEL:

This team, you
I don't know, who

Which lawyers?

Our proposal will be Arthur Chaskalson,

SC., in

Johannesburg.
MR MUDGE:

For the start we have to now discuss your re-

port?
MR RUPPEL:

Yes, before we go down the report must be ap-

proved here.
MR MUDGE:

And then you want two people to go down there

and sort of inform, brief the lawyers,

and you want Mr

Rukoro to go with you?
MR RUPPEL:

Yes.

MR MUDGE:

I don't have a problem there.

CHAIRMAN:

So agreed.

When are we going to look at the

accuracy of these minutes?

MR MUDGE:

Wednesday-morning nine o'clock.

We have a problem.

Some of our members have

left and they are only coming back on Wednesday and we had
in mind informing them first before they hear the news in
the Assembly.

That is democratic,

and

I

have a problem,

if
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necessary.

What about tomorrow-afternoon?

is it really
(Discussion)

I thought the report to the Assembly must also

CHAIRMAN:

be informed by this House.

Therefore we thought that he

must first go and work out his qotes, come back to us so
that we can verify his report.

Based on that we will

appoint a person to go and write out the formal report to
the Assembly.

If we could meet tomorrow-afternoon to look

at these proposals, we discuss them, we amend them and then
we charge one colleague to work on the report to the Assembly in the afternoon.
MR MUDGE:

Must the report to the Assembly go into detail?

CHAIRMAN:

No.

MR MUDGE:

Then these lawyers, I suppose, must come back to

us.

When?

CHAIRMAN:

On the 3rd.

MR MUDGE:

Then from the 3rd to the 8th the committee will

be in session again, and then on the 8th we hope to lay
something more final before the Assembly, because they must
have time at some stage to discuss it.
CHAIRMAN:

Tomorrow-afternoon we meet to go over the report

by honourable Ruppel.
MR HAMUTENYA:

Mr Chairman,

I got lost.

Parts 3 and 4, do

we want these sections where they are or do they come to
the end of the whole constitution?
CHAIRMAN:

At the end.

MR MUDGE:

But must this be part of the constitution?

Can't it be in a separate declaration of intent or something?

I seriously have problems in including in a con-
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stitution your economic and state policy.

That means you

can only change your state policy with two-thirds.

MR AGNULA:

I want to see ordinary people relating them-

selves to this document,

even if they can't read it.

If

you want to take out that sectidn on economics, then let us
agree on the charter of basic needs in the constitution.
It is not the same as the charter for basic rights, basic
needs.

DR TJITENDERO:

It was proposed originally that these

principles will go towards the end, which will also meet
'$

honourable Angula's position that the common men and women
will read it in the same document.

I don't know whether we

would want to amend that to say declaration of intent.

But

as long as we retain them in the same document which is the
law of the land,
tion,

then we are not deviating from the posi-

the principle stand, it is a position where they come

in the constitution.

CHAIRMAN:

Can we put them under miscellaneous?

Then is

not completely part of the constitution.

MR RUPPEL:

It is important to give some ideas about im-

portant issues.

MR MUDGE:

I was wondering what this means.

I am not sure

whether the lawyers among us really appreciate the immense
task of writing the constitution.
politicians, in many cases laymen.

We discussed it as
We had at our disposal

the work of certain committees, but when it comes to the
writing of a constitution and make sure that you are not
going to end up with a lot of court cases,
mense task.

it is an im-

They want to do it over the Christmas holidays
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from Christmas to New Years Day,

in a weeks'

I think we should start the 8th.

CHAIRMAN:

time
There is a

proposal to say Declaration of Intent as a chapter at the
end.
I have a problem.

DR TJIRIANGE:

There are certain things

that we cannot say in a declaration of intent, for example
property ownership.
What is the problem with what it is, we could

MR ANGULA:

put it under Miscellaneous.

There have been too many

declarations of intent in this country.

It must be part of

the constitution.
DR TJITENDERO:

It is a heading.

we propose these three

titles and the men from heaven can look at them and see
which one is more appropriate.
MR PRETORIUS:

If you will allow me another minute, because

I don't want there to be any misunderstanding about it.
said it in the past and I want to repeat it.

I

It was an

honour for me to take part and we see ourselves as part and
parcel of this effort, but I want to compare our position
with Beire in West Germany.

Beire was the only state which

did not accept West Germany's constitution up to this date,
but they were prepared to live with it and to make a suecess of it.

And that is why, because we have fundamental

differences,

I can't tell my people outside that I have now

agreed to this, but I will tell them we accept it and we
will try to make a success of it, because that,

to my

opinion,

so,

is the best result of your proposals.

you will see it against that background.

I hope
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It is a very honourable position.

MR RUKORO:

I think we all appreciated the comments made by

Mr Mudge in terms of the practicalities of the lawyers
being able to report by the 3rd.
problem.

I think that is a real

So, why don't we agree. that we are going to

adjourn until the 8th, the committee, and the Assembly
until the 12th?
CHAIRMAN:

I think that is more practical.

The Committee is adjourning from the 20th until

the 8th and then the Assembly will be adjourning from the
20th until the 12th.
COMMITTEE ADJOURNS.

